| L;?w’*s“xxé?‘éga EE}%EEEEE
‘UNITED NATIONS B

Distr.
ECONOMIC GENERAL
AND o gy ol
SOCIAL COUNCIL s g

ORIGINAL: FRENCH

| COMMISSION ON HUMAN RIGHTS '
SUB-COMMISSTON ON PREVENTION OF DISCRININATION AND PROTECTION OF NINORTTIES
o J ‘ l:Elevehth Session | .
SUMMARY RECORD OF THE TWO HUNDRED AND STXTY-SECOND MEETTNG
Held at Headﬁﬁér&érs, N;; Yofk,A | h

on Friday, 9 January 1959, at 3.20 p.m. o

CONTENTS

Study of discrimination in the«mattqr;of;religious'rights and - -
practices (E/CN.4/Sub,2/L.123/Ad4.1) (continuved) . =~ ‘

59"08267 /o (X}

&




E/CN.4/Sub,2/SR. 262

[N SR S AN T i ST i = L gl S B R R R

English
Pege 2

PRESENT:

Chairman: Mr. AWAD (United Areb Republic)
Rapporteur: Mr, SAARIO * (Finland)
Members: Mr. BEYHIM : (Iebenon)
Mr. CHAYET ~ (France)
Mr. FOMIN (Union of Soviet Socialist Republics)
Mr. HISCOCKS (United Kingdom of Great Britain and
S Northern Irelend)
Mr. INGLES (Philippines)
Mr. KRISHVASWAMI  (India)
Mr. MACHOWSKI (Poland)
Mr., SANTA CRUZ (Chile)
Mr. SPAULDING (nited States of America)

Representatives of specislized agencies:
Mr. METALL International Lsbour Organisation

Mr. SALSAMENDI United Nations Educational, Scientific
end Cultural Organization

Representatives of non-governmmental organizations:

Category B and Register:

Mr. ATWATER Friends World Committee for Consultation
Mrs. BAKER Women's International lesgue for Pesce
and Freedom
Secretariat: Mr, HUMPHREY Director, Division of Humen Rights
Mr, LAWSON Secretary of the Sub-Commission




E/CN.4/sub, 2/8R.262

English
Page 3

STUDY OF DISCRIMINATION IN THE MATTER OF RELIGIOUS RIGHTS AND PRACTICES
(E/CN L/sub. 2/L. 123/444.1) (continued)
Imposition of duties contrary to religion or belief ‘

(a) Conscientious objection to mllitary service on. grounds of relig;on or beJief A
(parugraphs 316 to 320)

(b) Obgertion to the taking of an oath on grounds ef religion or be]ief
(paragraphs %21 t0 303)

Mr. ATWATER (Friends World Committee for Consultation) remarke& that
consclentious objection was of the greatest interest to his orgenization. He
thanked Mr. Krishnasvami for having dealt with that question in his draft report,
particularly in paragraph 320 and in rule 11,

Even in countries which recognized comscientious ébjection, it often happened
that the benefits of special regulations in that respect were extended only to

the pembers of a limited number of religious groups. That was a view to which the

Quakers strongly objected. The criterion ought not to be membership in a group
but only sincerity of conviction, whether ‘that. conviction had 8 religious basis
or not. it S T

He wished to offer the,Sub-Commission two suggestions concerning the text
of the draft report. First, he hoped that Mr. Krishnaswemi would'develop in
peragraph 318 the idea of "alternative service" contained in embryo in the
original report. Sincere consclentious objectors refused to bear arms but not
to expose themselves to danger or to sacrifice themselves., Some countries
already offered them an opportunity to render useful service to society in
hospitals and medical institutions, for example., By clea;;y,bringing out that
idea of "alternative service", the Speciel Rapporteur would call the attention
of certain States to a practical means of solving the difficulties :reated by the
pregence of conscientious objectors. ' ;

Secondly, he would be grateful if, both in the body of fhe draft report and
in rule 11, Mr, Krishnaswami could stress the need to protect conscientioﬁs
objectors from discrimination in such matters as employment, vocational training
and social security. It happened, in fact, that persons imprisoned as
consclentious objectors were prevented from engaging in their chosen profession
after their releaSe‘frbm‘Prisdn,for“that~individuals-who for conscientious reasons
refused to take an oath were denied access to certaln positions of public
employment, such‘as teaching,;aithough‘their very’scruples‘wéﬁéAa prbof of their
;oyaltyi‘ 7 | | ”
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{Mr. Atwater, Friends VWorld Committee
for Consultation) R

The statement that an exemption granted to conscientious objectors might be B

considered "a privilege entailing discriminatory trestment of others"
(paragraph 319) was inconsistent with the very ides of the protection of - ,
minorities and he hoged thax the Special Rapporteur would reword that part of his
text. ' N

In conclusion, quoting from a communication from the Central Board for
Conscientious Objectors in Greut Britain, he observed tham the failure to
recognize conscientious objection led to gersecution and he appealed to the

Sub- COmmission to help to protect persons wvho, in their owvn way, vere serving the‘v‘

ceuse of humanity and their respective countries in a divided world.

. Mr.. SAARIO recalled that article~&lofhthe draft Covensnt on Civil and
Political Rights left the question of conscientious objection to the discretion of
Stetes.. It would be for the Sub-Commission to decide whether it should observe the
same cauwtion or vwhether, on thefcon$réry;,it:oughignob-tautry to define the :general
pringiples that should be followed in the natter.

‘Mr. HISCOCKS said that He felt sympathy with the Quakers point of view
and thought that the Special Rapporteur might make ‘& few changes in paragraph 320
in order to introduce the idea of alternative service. He might alsc add the
following sentence at the end of paragraph 319;  "This latter attitude sometimes

leads to unjustified discrimination against conseientious objectors seeking
exployment”, It would, however, be undesirable to amend the basic rules by
loading them down with details which would prevent them from being fbrceful and

concise.,
'Nr. CHAYET shared the views expressed by the Special Rapporteur in
paragraph 320, stressing respect for the opinions of others. Nevertheless, the

most important problem in thax connexion was how to judge the sincerity of
conscientious objectors.

Mr. SPAULDING thought-that the basic eriterion wes the sincerity of the
individual and theat .it was not, therefore; possible: to study the treatment of

conscientious objéetion in the same way as other forms of discriminstion.

KRISHNASWAMI, Special Rapporteur, said he had listened with the A
greatest interest to the various stabements, particularly thai of Mr, Atwater.

"
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(Mr. Krishna.swami , Special Ragporteur)

He had gone as fer as he could to give due consideration to the ideas expressed by
the representatives of the Friends World Committee for Consultation zmd the Women B
International League for Peace and Freedom. Nevertheless, ﬁ was not the
Sub-Commission's task to examine ‘the various possible forms of- altemative semce. =
It must establish a fundamental principle, namely, that a group should. not be’ S
penalized for its convictions, and it must study rules that would be applicable
throughout’ the world; but it could not go into details. - O
Moreover, he did not think that Mr. Atwater's critieism of paragz‘aph 519 Wasu,, L
Jjustified, He had described a situatien for the sole purpose -of explaining certain. ..
reactions and placing the question of conscientious obJection in its proper cozite;:‘;,’.‘ .
~t should not be forgotten that many States did not recogxize econscientious
objection, In addition, although article 7 of the Universal Declaration of Hzman
Rights proclaimed that all were entitled without any discrimination to eq,ual _ N
protection of the law, article 29. spoke of the. ¢ut1es of the individual to the
community without further explanation. Thus, 1n spj.te of his sympathy for . o
consclentious objectors, he had been unable to do more than ca.ll the attenticn of V
States to the problems raised by conscientious. objection, vithout presuming to
decide between the supporters and opponents of that jioezvi:rinel, e

" Mr, HISCOCKS sald he did not find ‘the Special Rapporteur's argument
entirely convincing. It was net enough to describe or explain the population's = - .
resctions. It wag also necessary to indicate that those reactions were.very-often
unfair,, for ma.ny' conscientious objectors were ready to risk their lives for: their -
ideas, ' There was certainly no need t» make a detailed study of slternative service, -
but it was of interest as c:t’fering a practica.l solution to the problem of :

conseci entious objection.

Mrs, BAKER (Women's Interna.tmne.l League for Peace a.nd Freedom} suggested
that rule 11 should make a brief reference to the possi‘oility of alternative service,

‘Mr., ATWATER (Friends World Committee for Consultation) said he had not
meant to ‘ask Mr. Krishnaswemi to -include in his report.a detailed consideration of
alternative ‘service, but he ‘stressed again.the practi cal value ;t‘;‘f;"ﬂat}Ch, servi ce, . and
thought it should be mentioned in:a few woxds im:paragraph 318, for thatwould
encourage the authorities in certsin countries, ‘ |
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{c) Objection to compul sory participafion in religlous and civic ceremonies
- {paragraphs 324 to 326) '

There was no comment.

(@) ‘Objection to compulsory prevention or treatment of disease {paragraphs 327

and 328 )

Mr. HISCOCKS, referring to recent occurrences in Canada, observed that

even in medically advanced countries parents could not always be .prevented from
refusing to allow their children to recelve essential medical care. He
suggested that in the last sentence of paragraph 328 the words "is similarly
resolved” by the words "should be similarly resolved".

Mr. KRISHNASWAMI, Speéial Rapporteur, accepted that amendment.

Proposals for actlon {paragraphs 329 to 351)

Mr. KRISHNASWAMI, Special Rapporteur, opening the discussion on that
chapter, observed that the wording of the draft report was provisiocnal and would

undoubtedly be revised,

Woen considering the proposals for action, which were the most important part
of the study of dlscrimination in the matter of religious rights, he had wished
first and foremost to stress the work of the United Nations and its various bodies
dealing with human rights, At its 1948 session the General Assembly had proclaimed
the Unlversal Declaration of Human Rights and had adopted the Convention on the
Prevention and Punlishment of the Crime of Genoclde, which had been ratified or
acceded to by fifty-eight States. At conferences held in 1951 and 1954 Conveﬁtions
relating to the Status of Refugees and the Status of Stateless Persons had been
concluded. TFurthermore, the General Assembly now had before it the draft Convenant
on Civil and Political Rlghts.

He was aware that his study was still incomplete. He had hed two reasons for
drafting the basic rules at the present stage. First, the Third Commlttee would,
‘in 1959, be required to consider the question of freedom of religlion durlng its
discussion of the draft Covenant on Civil and Politlcal Rights; it ought, therefore,
to be informed of the Sub-Commlission's views. Secondly, the present document was
a supplement to the draft report submitted to the Sub-Commission at 1ts previous

/...
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(Mr. Krishnaswemi, Special Rapporteur)

session (E/CN.4/Sub.2/1.123), which had not contained the chapter under discussion;
he required to know the views of the Sub=-Commission's members in order to be able
to complete the drafting of the report he would sulmit at the next session.

Mr. FOMIN wondered whether the Sub-Commisslon should follow the procedure
it had adopted for the main report, leaving to the Special Rapporteur the
responsibility for the final formulation of the rules, or whether it should make a
distinction between the rules and the rest of the report. He personally did not
think that necessary, but he would like that point to be decided. '

Mr. HISCOCKS, supported by the CHAIRMAN, suggested that the sub~Commission
ghould hold & general discussion on the basic rules before examining them one by' ’
one, s0 as to glve the Special Rapporteur the opportunity of explaining his views

on them. -

Mﬁ. KRISHNASWAMI, Special Rapporteur, sald in reply to Mr. Femin, that
unless the basic rules were appro%éd by the Sub-Commission they would not be
transmitted to the Comission on Human Rights; i1f the Sube-Ccmmisslon approved them
2t would then have to decide whether it should take further measures.

Mr., FCMIN explained that he had not meant to raise the question of the
substanée of the basic rules. If the same rules were placed before the
Sub-Commission at its next session there was no doubt that the Sub-Commission would
tase its decisions on thems But the rules could not be forwarded to the Ccmmission
¢n Human Rights without the report while the latter remained unfinished. The Third
Ccumittee would no doubt be glad to know the views and cbnclusions of the ‘
Sub~Commission on the matter of religious rights, but it was not possible for the
Sub~Commigsion to ccmpléte its consideration of Mr. Krishnaswami's report and the
draft rules, and it obviously could not submit inccmplete material to higher organs

for conslderation.

Mr. HISCOCKS sgreed with Mr. Fomin and Mr. Krishnaswami. It was not
necessary to glve the enunciation of basic rules final approval at the present
secssion. But 1f the Sub-Commission were to give the rules its general approval it
would seem guite in order for it so to Inform the Commission on Human Rights.

He wondered whether the Special Rapporteur could say what had been his aim in
formulating the basic rules: had he intended them as practical rules for the guidance
of Goverrments, or as principles for morsl conduct? For his part, he felt that they
represented an extension of the draft Covenant on Civil and Political Rights.

[oes
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(Mr. Hiscocks)
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He also wished to know whst meaning to attribute to the first sentence in. .
peragraph 337 and vhether the sentence epplied to the present time or to the momenth
vhen the rules.had been approved by the Sub-Commission.

Mr. CHAYET shared Mr. Hiscocks' views. The basic rules were the most
important part of the report, although they were only a first step towards the
conclusions which the Sut-Commission must reach. He believed that the Spe01al
Rapporteur's. intention had been to give his colleagues metter for thought but that‘
once their observations hed been made,.the basic rules would remein at the draft.
stage. Chapter XI would in fact be no more than a working document until the
completlon of the Study in 1960. ' 2

.The -CHAIRMAN, . speaking as a member of the Sub-Commission, regarded the
basic rules as an annex to the draft report which would be useful for the Special
Rapporteur to examine as so far he had only hed a small number of country studies

to consider; at the same time, he would have an opportunity to improve the wording
of the basic rules. ‘ '
With regard to the procedure to be followed, it seemed reasonable to study

each rule separately.

Mr. INGIES pointed out that the tirst paragraph of rule 1 oonteined the
words "any adverse distinctions aga;nst ced' he recalled that at its previous
session the Sub-Commission had studied the proposed Convention concerning
Discrimination in the field of Employment and Occupation, article 1 of which had
contained a similar expression ( any adverse distinction .+« which deprives = :
person of ..."); on that occasion the Sub«Commission had suggested $0 the ILO thet -
the expreseion should be maae more precise, and the 110 had finally edopted the -
words ' eny distinction, exclusion or preference Without wishing to impose that
formula on the Sub-Commission he believed that the Special Rapporteur could propose'
e mere precise formulastion,

He was afraid that Mr. Krishnaswami had failed to mention one of the duties of
public authorities. Their roie was not only to prevent discrimination but also
to protect'victims of discrimination.: He would thereforellike’the Sub-Commission;
following the example of the Comm1831on on ‘Human Rights when it formulated k
article 2, paregraph 3 (e) of the Draft Covenent on Civil and Political Rights, to

o‘/...
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{Mr, Ingles)

include in rule 1 & clause establishing "the obligstion for public authorities to
ensure an effective remedy to aggrieved persons". Perhsps the Special Rapporteur
could also refer to Judicial remedies in rule 1 (1). “

He “eserved the right to revert to rule 1 (2) at a later stage.

Mr. HISCOCKS said that he had been particularly struck by the conciseness
and the universality of the basic rules proposed by the Special Repporteur. In a
desire, however, to bring them more closely into line with other United Nations
documents and to make them as simple and persuasive ms possible, he wished to
propoge an asmendment with regard to the presentation of the varicus permissible
Jdmitations since he feared that the presentation, as 1t stood, was imsufficiently
c¢lear and that by a process of reiteration too much importance had been attached
to the limitations in question. Thus rule 3 was a variant of article 18 (3) of
the draft Covenant on Civil and Political Rights, but there did not seem to be any
Justification for such a variant; other references to limitations were to be found
in rules 4, 8, 9 and 10; in rule 2 (1) the exprazssion "is absolute" might be more
aprrorriete than "does not admit of any limitation"; lastly the expression "as far
a5 practicsble” used in rule 6 left a loophole. He waes in favour of combining
the various limitetions in a single rule numbered 13 which would resd as follows:
1. TFreedom to manifest one's religion or belief may be subject only to the
limitations enumerated in article 18 (3) of the draft Covenant on Civil and
Political Rights. Any limitations upon that freedom should be exceptional
and should be confined within the narrowest possible bounds. Morcover the
mere. fret of nmaintaining e belief should never be a ground for spplyling any
of the limitetions.”

Mr. KRISENASWAMI, Special Rapporteur, said that he had alluded to the
limitations in different paregraphs in order to distinguish between usual
limitations, narrover than usual limitstions and broader than ususl limitations.

In reply to Mr. Hiscocks, he believed that to say in rule 2 that a right did not
edmit of any limitation was equivalent to saying that it was sbsolute. If the text
of certain of the basic rules did not coincide with the draft Covenant on Civil and
Political Rights, that was due to various reasons which he would iike to explain

/...
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(Mr. Krishnaswami, Special Rapporteur)

at a later stage. The use of the expression "as far as practicable" in rule 6 was

justified by certaln practices Which were contrary to the most elementary rules of-:

hyglene, such as some practices of the Parsees, He was prepardd.to modify the text
of the rules provided that they were not made as rigld as commaridments. |

‘He proposed that in order to -take Mr. Ingles' objections ipto account the
phrase "preventive as well as remedial" should be added after .the. words
"administrative measures". He too was in favour of a simple wording provided that
the essential motlons of the individuel, religion and the State were not lost sight.
of. He proposed that the Sub-Commission should continue the.general debate | ;‘
regarding-the method of presentation of the basic rules before examining each rule
in detail.

“The CHAIRMAN, speaking as a member of the Sub-Commission, asked the:
Special Rappbrteur‘td state exactly what he meant by usual, narrower than usual and
“broader than usual Iimitations. o

Mr. POCKS could not egree with such a distinction as it was both
dang gerous and contrary to the prov1sions of article 18 (3) of the draft Covenant on
Civil and Political Rights and that was why he had proposed a thirteenth rule
dealing with the question of limitations.

- Mr. SPAULDING believed that each of the basic rules would be strengthened
if Mr. Hiscocks' proposal was adopted,

The CHAIRMAN, supported by Mr. MACHOWSKE, proposed. the adjournmentaof'the
- discussion on limitations ani the detailed consideration of the basic rules until
the following meeting. Spesking as & member of the Sub-Commission, he sald that-
he was in favour of Mr. Hiscocks' proposal.

The motlon for the adjournment was adopted,

The meeting rose at 5.15 p.nm.






