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STUDY OF DISCRIMINATION IN THE MATTER OF RELIGIOUS RIGHTS AND PRACTICES
(E/CN.L/Sub.2/L.123/Add.1) (contipued)

Specific issues (paragraphs 251 fo 261)

The CHAIRMAN, spesking as a member of the Sub-Commission, said that
there was only one aspect of religion - practices which conditioned the way of
life - which provided any occasion for conflict between the State and religious
groups, but there the conflict might be geriocus. As the Special Rapporteur had
pointed out, some religious practices c¢ould be contrary to morality, public order,
or the genersl welfare. Thét was not so for the great religions such as
Christianity, Buddhism or Mcohammediniem, but as sn international body, the United
Nations must consider all faiths, including those which countenanced such prectices
as humen sacrifice and slavery. Such practices were harmful hoth to individuals
end to the community, and the question of limiting them must therefore be faced.

Father GAGNON (International Catholic Child Bureau) paid a tribute to
the Special Rapporteur for the objectivity and falrness of his report
(E/CN.L/5ub.2/1.123/Add.1) and for the attention he had paid to the comments of
non-~governmental orgenizations. At the previous sessions, his organization had
expressed the hope that the importance of religion in the eyes. of believers would
be explicity mentioned in the report. As it had then stated, hundreds of millions
believed in God, the creator and master of the universe, from whom all human
rights flowed. States must in no way interfere with the internal organization
of religlous groups and should co-operate with them in dealing with matiers which
wvere both civil and religious, particularly when they had social implications.
His organization now wighed to re~emphasize that point and ask the Bapporteur to
state clearly in his report that; for believers, religion was not merely a
matter of personal opinion but the recognition of & transcendental truth, which
conditioned all human actions becaused it implied an over-all conception of men
and the wvorld. The prevention of discrimination in the matter of raiigious rights
and practices involved respect for that conception.

Mr. HISCOCKS noted that paragraph 259 was only tentative and welcomed
the Speciel Rapporteur's decision to give the matter a closer study afiter the
collection of more informetion and its verificetion by Governments.
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Mr. SAARIO said that everyone's duties to ‘the community were recognizeé -
in article 29, paregraph 1 of the Universal Declaration of Humaen Rights. The 1dea< ’
of peaceful co-existance was based on a similar recoéniﬁfonyof a State'scduxies;s';""
to the international community. What was to be aimed .at in the field of religious
rights and practices was the peaceful co-existance of all religious groups.

Referring to paragraph 25L, he agreed that there were some ancient religious -
practices which conflicted with the standards of modern society. While the R
individusl should be given &8 much freedom of:belief and ‘worship &s possible, he .. ..
must not be allowed to forget that he owed s duty to the community also. Religious-
groups which meintained such practices should not be asked to abandon their dogme
or their form of worship, but they should be asked to avoid public manifestations
of it which might be prejudicial to the maintenance of public order. He strongly
endorsed the Special Rapporteur's view that the limitation of such practices .
could not be interpreted as discrimination.;:‘ -

Mr. INGLES felt that the formulation-of psragraph 254 called for
improvement. Since the word-"obviously" was used:in:the Pirst sentence, the
Special Rapporteur must have thought the idea of what constitutes "morality,
public order and the general welfare in a democratic¢-sopiety" to.be perfectly - -
clear; but in paragraph 249, he stated that the same-idea in article 29, D e
paragreph 2 of the Unlversal Declaration lacked precision. '

 Mr. KIRCHNER (Pax Romana) said that the comments he wished to mske =~
were not intended to reflect on the efficiency and objectivity of the Special
Rapporteur and’ the staff working with him. However, the supporting material, ag

reflected in the conference room papers, appeared likely to impair “the
effectiveness of their efforts. In some instances, the pepers clearly reflected .
& definite orientation on the part of Governments. iﬁ certaln cases, the
presentation of facts either was not in accordance with the country's actual
practice or was tendentious and misleading. Some organizations were yeferred to
as bonae fide religious groups, for 1nstance, when they more nearly resembled
Government-menipulated bodies. : - R .

As his organization had stated at the previous sgession, the invasion of the
domain of religion by the. State for the purpose. of destroying religion had
received little public notice, although in some areas it was an evil of the first
magnitude, against which protesting bellevers were comparatively helpless.
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(Mr. Kirchner, Pax Romana)

The gap between de Jure and de facto situations in certain countries tende& f
to undermine confidence in the interpretation given by Governments to their own
. legal texts. That was particularly true in areas where there ?eré fé#'independgntw
observers and little fréedomkofyspeecb, of the press. or of voluntary assooiation _
and those discriminated against had little‘or no. possibility of recourse eithef L
to their own: Governments or to international bodies. «

In view of the mounting evidence of religious discrimination and persecution 4
in different parts of the world,. the congtitutional guarantees of rellgxouai.
freedom given by certain Governments did not carry much conv1ction. A
Government decree procleiming freedom of religion did not necessarlly ensure that.
freedom in practice. Competent non-governmentsal organizsations should be given .
the opportunity to supply & documented commentary on the Government presentations .
made in the conference room papers or other documents,

The CHAIRMAN, speaking as a member of the Sub-Commission; remarked that '
the Special Rapporteur had been at pains to meke it clear, in paragraph 254 &nd
elséwhere,'fhét:thé>1imitat10n’of practices which were prejudicial to the public
gnod oould'not be considered as discrimination. However, he should point out
that States weére not entitled to take arbitrary action, such as the closing of all:
churches, which affected all religious groups.

The practices referred to in paragraph 255, were rapidly disappearing in any
case. No religious group could, of course, be allowed to indulge in practices
harmful to the community as a whole, but the State must not go too far in imposing
limitations on religious groups in other directions; a balance should be struck
between the interests of the community and those of the religious group.' The
point had been very clearly made by the Specisl Rapporteur. |

Mr. KRISHNASWAMI, Special Rapporteur, said that what hehad had in mind in-
drafting paragraph 255 had been that such practices must be prohibited in the
interest not only of the community but also of the individuals ooncerneﬁ;;

He ggreed with Mr. Ingles that the word "obviously", in the firsf sentence
of paragraph 254, was inappropriate. Although article 29, paragraph 2 of the.
Universal Declaration of Human Rights was lacking in precision,- it had merits; that

was why he had quoted 1it.
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Imposition of limitations upon particular practices prescribed by religion or
belief (paragraphs 262 to 315}

Miss MANAS (Commission on the Status of Women) said that her Commission
had been concerned for some time with the question of marriage and divorce. On
the basis of the Commission's reports, the Economic and Social Council hed |
adopted resolution 652 ¢ (XXIV), recommending a sSystem whereby the prospective
spouses in s marriasge themselves must express their consent freely and whereby
there should be compulsory registration of merriege and divorece, and
regolution 680 B (XXVI), concerning the age of marrisge, free consent and
registration of marriages. As the Commission haed staeted, there was no
contradiction between respect for religious forms of marriage and the
registration of marriages. However, there were still some smncient religions
which enabled the head of the family or & woman's guardien to give her in
marrisge without her consent. Similarly, a woman could be repudiated by her
hasband without being given the opportunity to protest. 7Tn both cases, the
woman was deprived of her fundamental rights.

The Commission on the Status of Women felt that it was esggential to have
the free consent of both parties to marriage and that religious practices which
allowved marriage without such congsent were discriminatory, particularly in respeect
of women.

The Commission did not wish to suggest any modification of basie rule 5
(B/CN.4/Sub.2/L.123/Add.1, page Lli) proposed by the Special Rapporteur, but it
would like 1ts views to be recorded in the report of the Sub~Commission's

present session.

Mr. HISCOCKS suggested, and Mr. KRISHNASWAMI, Special Rapporteur, agreed
that the last clause of paragraph 274 should, for purposes of clarification, be

1

rewvorded to read: ««. but only a practice which, from a religious point of view,

is permissible®.

The CHAYRMAN, sgpesking as a member of the Sub-Commission, observed, in
connexion with paragraphs 273 to 276 (Policy and procedures for the dissolution of

merriage by divorece), that the recognition of divorce was releted in some
-religions to the perpetuation of the race and that the religious authorities
considered it to be a sacred trust to see that children grew up in an atmosphere

of family harmony. The very fact that there had been no strong protest against
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that position 1nd1cated that it representated a basic religious tenet The
recalcitrant individual‘s only recourse would appear to be to change hia r01igion,
but such g change would be one of convenience and wnuld actually be an abuse of '

the freedom_pokchange religion.i

Mr. INGLES considered the section under discussion to be an improvement.
over the corresponding section of the draft report (E/CN.4/Sub.2/L.123), but hoped
that the omission of eny reference to polygemy - which had been dealt with at
some’ lergth in the original draft - had not been-deliberate and that that point
would be covered in the Speciel Rapporteur's final draft. ...

- My. KRISHNASWAMI, . Special Rapporteur, assured Mr. Ingles that polygamy
would be dealt with in the final study and noted in passing thnt~poi§gany was
novwhere mandetory; it was merely permitted in certain countries. S

" ‘Mr. INGLES, referring to paragraph 288, pointed out that in his draft
report (E/CN.s/Sub.2/L.123, paragraph 120), the Special Rapporteur had taken the
view that the designation by theé public authorities of the holidays of the |
predoﬁinanfyreiigious érdnn‘as'official holidays was not discriminatory §0 -long
as the needs of minorities were taken into account "as Par as practicable”. That
formulation was preferable to the one in the supplement. The limitation»imposed
by the public authorities was in the category of limitations of particular .
manifestations of religion or belief which might or might not be discriminatory,_
d=pending upon the circumstances. :Indeed, public recognition of the holidays of
the -predominant religious group with no account being taken of the claims of .
minorities, might even be justified on grounds of public convenience and hence

not considered discriminatory.

Mr. FOMIN sald that the formulation of paragraph 288 gave the
impression tnat the Special Rapporteur considered the dominant religious group
to be & priV1leged group whose holidays should be observed as offiéial hclidays
as & matter of right. Only in & country where the minority religions
represented a smaell portion of the population would such a policy,‘with
reservations, be considered non-discriminatory. In multi-religious socileties
where the  dominant religious group was simply in the majority, itkwas gdmittedly
more difficult to lay down any rule. Nevertheless, the Special Réppéftéur should
attempt to correct the Impression given by the paragraph as it stood.
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Mr. KRISHNASWAMI, Special Rapporteur, agreed with Mr. Ingles that it
would be advisable to restore the quelifying phrase "as far as practicable" in
connexion with respect for the claims of minorities regarding the observance of

religious holidays. Furthermore, in order to meet Mr. Pomin's objection, he
would reword the first sentence of paragraph 288 to read: "One of the most
common instances of a public authority giving effect to the practices of the
religion or belief of the majority of the population is the designation of the
holidays of that religion as official days of rest." There were so many
mitigating circumstances in multi-religious societies that no basic rule could
be agreed upon. Even the qualifying phrase "as far as practicable", applied to
respect for the claims of minorities, introduced some smbiguity.

The CHAIRMAN, speaking as a member of the Sub«Commission, observed in
connexion with paragraphs 306 to 315 (Dissemination of religion or belief) that
conversion to a religious falth or change of religion was more often than not

imposed by outside pressures and was not an expression of personal conviction.

In some backward countries, inducements such a&s money, free education and the like
were offered to effect a change in the religious adherence of the populetion. In
areas such as Africs, foreign missionaries were frequently accused of political

motives in the propogetion of religion.

Mr. FCMIN, commenting on paragraph 307, pointed out that certain
methods used to propogate religion, while they might not be offensive per se,
might be detrimental to health. In one country, there had been an instance where
the mewbers of a religious group had been subjected to immersion in icy waters,
presumably with a view to curing them of diseases. Such charlatanism, practiced
in the name of religion, should clearly be prohibited.

The expression "laws egainst blasphemy”, es used in that paragraph, implied,
as he understood it, protection of those who believed in a deity. However, it
was necessary, particularly where the majority were believers, to afford equal
protection to non-believers. The Special Rapporteur should guard sgainst
appearing to uphold religicum against rationalism, agnosticism, free thought or
atheism. He therefore hoped that the Special Rapporteur would find & pmore
suitable term.

Mr. HISCOCKS did not share Mr. Fomin's concern regarding the reference

to laws against blasphemy. In his counmtry, at least, such laws were not invoked
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sgeinst sincere expressions of athelgtic views.  He admitted, however; that in. . ..
many countries the laws against blasphemy were entiquated, and he saw no - -

objection to the addition of a further sentence on the subject in paragraph 307. .-

The term "undue influence™ used in paragraph 24l could usefully be .
clarified by adding a footnote to that pesragraph, referring to parsgraphs 311 = -
end 312. The Special Repporteur did not appear to feel that sducational end ..
humanitarian activities should be considered as undue influence; but illustrative
examples of what constituted such influence might -usefully be added between the

first and second sentences of paragraph 312.

Mr. MACHOWSKI said it was an unfortunste. fact that campaiggs were
frequently conducted in the nams of religion which had little ﬁo do with faith
or belief, but were motivated by political considerations. He was not altogether
satisfied with paragraph 314 and felt that the report should express a-clear
prohibition of the misuse of religion for politicsl eims. In colonial days,
missionaries frequently represented not only. the religion of the majority in
their own country but also the political interesté of fﬁe'éolonial authorities.

My, KRISENASWAMI, Specisl Rapporteur, stressed the delicacy of the
problems involved in the dissemination of religlon or belief and the difficulty
of drafting & satisfactory text. He had not intended to give a wide meaning to
the term "blasphemy"; nevertheless, he agreed that a more balanced statement
was required and that the point could be further clarified. It was, however,
impogsible to go into every aspect in a section dealing with specific 1ssues.
He believed that the point raised by Mr. Fomin concerning methods of propagating
religion had already been covered under the heading "Imposition of limitations
on particular practices prescribed by religion or belief". He agreed to
Mr. Hiscocks' suggestion to edd a footnote to paragraph 241, but hesitated to
include an illustrative example of undue influence in parsgraph 512. Like
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(Mr. Krishnaswami, Special Rapporteur)

self-defence, undue influence had been defined only up to a certain point. It
was undesirable to seek too great precision in the matter, which might be
considered basic by some, Furthermore, it was not wise to multiply examples

in a section dealing with specific issues, He thought that the point raised

by Mr. Machowski was adequately covered by paragraph 31k, His own view had
been that it was necessary first to express the substantial right of religious
groups to disseminate their religion or belief and then to refer to possible
iimitations of that right. Perhaps he had erred in placing too much emphasis on
- the right itself.

Mr. HISCOCKS said that he had not wished the Special Rapporteur to
define precisely the meaning of undue influence., An illustration would be given
by the cross-reference he had suggested, but the addition of ot least one

non=controversial example after the first sentence of paragraph 312 was desirable,

The meeting rose at 12,45 p.m.






