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$WDY OF I;ISCRIMINATION IN 'mE MATTER OF THE RIGHT OF EVERYONE TO LEAVE ANY 
COUNTRY, INCLUDING HIS OWN, AND TO RETURN TO HIS COl.TNTRY (E/CN.4/Sub,2/L.l46; 
E/CN.4/Sub.2/L.l53)(continued) 

Mr. HALPERN said that in considering the right proclaimed in article 131 

paragraph 2, of the Universal Declaration of Human Rights, the Sub-Commission must 

be careful not to l~se itself in side issues, The c~re of the matter was that 

that right was one of the rights of the individual, who was endowed with human 

dignity and could not be treated as a mere economic asset. As was pointed out 

in paragraphs 42 to 56 of the preliminary study (E/CN.4/Sub.2/L.l46), it had been 

proposed that the right should be made subject to the laws of the country 

concerned but that proposal had been rejected by the Third Committee. The 

exercise of the right coul~ be temporarily suspended in times of national 

emergency or in the national interest but such limitations as could be imposed 
, I 

were clearly defined in article 29J paragraph 2, of the neclaration. The 

limttations should be strictly cf.!nstrued so as not to destroy the substance of the 

right. 

The individualts right to leave a country was a fundamental human freedom; 

its denial, which forced the individual to remain within a specified area, was 

tantamount to detaining him against his will without bringing a charge against 

him. If the human rights of an individual were being violated and if at the same 

time he was denied the right to leave the country, he would be crushed between 

upper and nether millstone, In the case of refusal by a Government to allow the 

emigration of a group •f economically valuable skilled workers, for instance 1 

the future Special Rapporteur would have to appraise the reasons advanced by 

Governments for such action. If the Government's reasons were not considered 

justifiable by the Unite~ Nations bodies, its action should be held to be a 

violation of human rights, In any event, the emphasis in approaching the pr~blem 

should be upon the substance of the right not upon its limitations. It was 

inc~~ent upon Governments t~ maintain a climate in which freedom c~uld flourish, 

and to maintain such economic, political and social e~nditions as would result in 

its nationals voluntarily deciding to remain. 

Reference had been made at the preceding meeting tc cases where passports 

had been refused to persons wishing to travel abroad. He was confident that 

any investigation of such cases would ahnw that the United States Gover11_ment more 
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than fulfilled its obligations under the Declaration. A recent Supreme Court 

decision established that the right to leave the country was a basic liberty 

of whicll, .. a .citizen could not be deprived without due process of law. The right 

was~ by the. United $tatesConstitution and could be denied only if 

there was reasonable ground to believe that the individual wishing to leave 

engaged in crimina.l.conduct or. j,ntended.;5to commit acts detrimental to the interests 

of hi.s ·country p~. was a party to a conspiracy to commit such acts. No passports 

were required .for United States citizens who wished to traV'el in the Western 

hemisphere. There were restrictions under which travel was prohibit~ t~ certain 

areas where h~stilities were in progress or were threatenea, or where for ~ther 

reasons it would be improper for United States citizens to go. In such cases the 

Government's concern was for the safety of the individual; there· was, in BftY event, 

no question of cf'lni'ining him within the borders of the United States. The 

limitations upon the right were,fully.in accord. with the-· limitations prescribed 

by article 29 of the Declaration. 

It had been argue;j, ·on the one hand that the s·tudy of article 13, paragraph 2 1 

was tt"'o narrow and that other provisions ought to be added to it, and on.the other 

hand that the study was so broad that the Sub-Corilmission might not be B.ble to 

deal with it. ;Mr. Halpern chose a middle-position: there was an adequate field 

for the Sub-Commissi•n to study under articie 13;'paragtaph 2; there was no need 

to extend it, and care should be taken not to allow additional issues to 'obscure the 

core of the.study. Some of the additional problems which had been sUggested such 

as those r.f 'refug~es; ·displaced by war; by change of boundary lines, or by' change 

of sovereignty, were clearly outside the competence of the Sub-CI'Ulllllissio:b.~ He 

agreed with the views 'Whi:ch had been expressed in that regard. Where the resident 

of a territory u.rtder·a.·mandate left the country voluntarily and thereafter sought 

to return after a new)smtereign Government had been established, the question· 

waEj obviously a·politics.l one and 'there were also questions of military security 

to be considered. Tht"'se were all matters t~ be dealt with by other United Jlatil"ns 

bodies. Article 13, paragraph 2
1 

of the ~eclaration dealt with the right of the 

individual in times of peace, as the legislative history in Judge Ingles' 

preliminary· stuey showed; the problem of war-time refugees was not within the 

contemiJlation of the Declaration. However, he had nn objecti_,n to the c~nsid:eration 
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of such problems by the Special Rapporteur if he found any aspect of them to be 

within the competence of the Sub-Commission under the Declaration, and if no 

other United Nations bodies were dealing with them. 

Also, in con:oexion with the right of the individual to return to his country, 

it should be borne in mind that that 1:as the right of the individual and not of the 

country, and that no coercion could properly be used to compel his return. The 

right to return proclaimed by the Declaration also included the right not to 

return. 

The Sub-Commission had received a clear mandate from the Economic and 

Social Council to study the right laid down in article l3, paragraph 2 1 of the 

Declaration. There was therefore no doubt about the task which lay before it. 

With regard to procedure, he concurred with Mr. Ineles' view that the same 

method should be followed as for the t\-TO previous studies. Unfortunately 
1 

lack 

of staff made it imperative to postpone the present study for a year. He 

recognized that the prior commitments of the Secretary-General's staff made it 

impossible to undertake a full study of the subject until one of the pending studies 

was completed. He would, therefore, reluctantly support the draft resolution to 

be submitted by Mr. Chayet as a compromise. That resolution made it clear that 

the Sub-Commission was committed to the carrying on of the study by asking 

Judge Ingles to continue the preparatory work. 

Mr. BE~ said that, as had already been pointed out, article 13, 
paragraph 2

1 
of the Universal Declaration covered three distinct rights. First, 

there was the right of a national to leave his own country, which might 

legitimately be restricted in the interests of the country 1s economy. A Government 

might, for instance, restrict the travel of its nationals abroad if it needed the 

foreign currency they would require for other purposes, or a country lacking in 

manpower might find itself obliged to restrict the emigration of large groups 

of its population. 

Secondly, there was the right of a foreigner to leave the country of his 

sojourn, which raised very few problems; the right could be denied only for 

security reasons and did not involve any infringement of fundamental human rights. 
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The third right was that ~f a national to return to his country, which was 

the most important of the three. It had two. aspects 
1 

for the individual could have 

left his country voluntarily or against his will, At the present time, large 

groups of unfortunates who had been forced to l~ave th~ir.homes were denied the 

right to return to them and were oblig~d to remain against their will on foreign 

soil. The:l:r plight had been studied by various United Nationi3l)odies, which had 

recommended there return and had recognized that they had been deprived of their 

fundamental human rights by unjust measures involving great hardship for them. 

The CHAIF.MAN, speaking as a member of the Sub-Commission, said that 

when he had referred, at the previous meeting, to the possible right of a 

Government to prevent the emigration of large groups of skilled workers, he had 

intended merely to draw the Sub-Commission's attention to a point it should 

consider; he had not b~en expressing an opinion regarding the justifiability of 

such action. A similar point arose with regard to the-right of refugees to return 

to their own country. 

Although some speakers had maintained that the Sub-Commission was not concerned 

with the political aspects of hQ~n rights, those aspects could not be entirelY 

avoided. In fact, the Sub-Commission was bound to face the political implications 

of infringements of human rights. That was particularly true in the case of the 

right proclaimed in article 13, paragraph 2, of the Declaration. If the Sub­

Commission did not wish to face the political implications of its task, it must seek 

authority to disregard them. To his mind, the Sub-Commission should regard itself 

as a purely technical bod.y-
1 

carrying out an objective study. 

Mrs. BAKER (Women's International League for Peace and Freedom) said 

that her organization had a particular interest in the item under discussion, as 

its very ~xistence depended on the right of women to leave and to return to their 

own countries. Since 1915, when the organization had been founded, it had held 

triennial congresses in different countries and it was concerned at the fact 

that barriers were being imposed to an increasing extent upon the free movement 

of its members; it had become impossible tb keep in touch with some former members 

or to hold meetings in countries where. members had formerly met freely. 
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She wondered whether, if the method followed for previous studies had 

involved too many difficulties, the Sub-Commission might not consider adopting 

a less detailed and cumbersome procedure for the study under discussion. She 

would not venture to propose a procedure, but she strongly urged consideration 

of any method which would preclude the postponement and virtual abandonment 

of the study, That would be most unfortunate in present circumstances, when the 

need for action was urgent and any steps talcen lvould have an immediate 

repercussion on efforts for international underst~nding and co-operation. Mr. 
Mr. Ingles' study (E/CN.4/Sub.2/L.l46) represented such a step and he could count 

on the help of non-governmental organizations in his work. She hoped that the 

Sub-Co~mission would persist in its efforts, whatever the difficulties it had to 

face. 

With reference to the members' expressions of disappointment with the NGO's 

for their failure to render the Sub-Commission the help that it l1ad expected, 

she felt bound to remind the Sub-Co~mission that NGO~were often unable to do as 

much as they would wish because of lack of funds and personnel. 

~~SANTA CRUZ said that he had participated actively in the work of 

the Commission on Human Rights and the Third Committee on article 13J paragraph 2, 

of the Declaration and: was fully aware of the scope of problems which that 

provision had been intended to cover. It was significant that in August 1948J 

the Economic and Social Council, in its resolution 154 D (VII), had deplored 

legislative and administrative provisions which denied to women the right to 

leave their country of origin, and had requested the Commission on Human Rights to 

take that situation into account in drafting article 13, paragraph 2 of the 

Declaration. There could be no doubt that the right proclaimed therein was a 

fundamental human right which had to be protected, though personally, however, he 

would have preferred that the Sub-Commission should make the right stated in 

article 13, paragraph 1, the subject of its next study of discrimination. At the 

present stage, the Sub-Cou~ission should not debate the substance of the problems 

inherent in article 13, paragraph 2; there would be time enough for such a debate 

when the Special Rapporteur had submitted a draft report. In view of the limitations 

placed upon it, all the Sub-Commission could do was to retain the item on its 

agenda and allow the preliminary work on it to proceed as well as it could in the 

circumstances. 

I ... 



E/CN.4/Sub.2/SR.273 
English 
Page 8 

Mr. CHAYET said that he had submitted a draft resolution to that effect 

(E/CN.4/Sub.2/L.l53). He suggested that it should be given careful study and 

that no decision should be taken on it or on the method to be selected for 

elaborating the study on the right stated in article,l3, paragraph 2, of the 

Declaration until the Sub-Commission had completed consideration of the item on 

its agenda entitled: "Future work of the Sub-Commission, including further studies 

in the field of discrimination". 

Mr. HALPERN assured the representative of the Women.•s International 

League for Peace and Freedom that the Sub-Commission h~d no intention of 

abandoning the study on that right. 

Mr .. FOMIN warned against any premature undertaking in that respect: 

nothing .should be said or done to prejudge the decision which the Sub-Commission 

might take on Mr. Chayet's draft resolution. 

FUTURE WORK OF THE SUB-COMMISSION, INCLUDING FURTHER STUDIES I~ THE FIELD OF 
DISCRIMINATION (E/CN.4/Sub.2/195, 197) . 

Mr. GAGLIOTTI (United Naticns Educational, f?cientific and Cultural 

Organization) drew attention to UNESCO's decisions regarding the Sub-Commission's 

study of discrimination in education, and, in particular, to ·the final operative 

parag'raph of its relevant draft resolution ( E/CN. 4/S~b.2/197). 
He outlined the details of a·provisional work plan.Under which the final 

drafts o:f recommendations and of a c~nvention on'discrimination in the field of 

education would be submitted to Member States for final comment in 1960 before 

they were taken up by the UNESCO General Conference at its elevents session. 

Lastly, he informed the Sub-Commission of the preparation or publication of 

a series of new works on racial discrimination, the race question and modern 

thought under UNESCO auspices. 

Mr. HISCOCKS expressed his keen disappointment that t'NESCO had thus far failed 

to produce the popular summary of Mr. Ammoun 1s repo!t on.discrimination in 

education requested by resolution of the Sub-Commiss.ion. at its ninth session, and 

that the representative of UNESCO had not even mentioned the matter in his 

statement. He thought sucn a summary would have been highly effective in 

impressing public opinion with the urgency of eliminating discrimination in that 

field. He asked when the summary would be produced and why it was not yet 

available. 
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Mr. GAGLIOTTI {United Nations Educational, Scientific and Cultural 

Organization) replied that UNESCO regretted the difficulties which had delayed the 

publication of the summary. It had been the opinion of the Sub-Commission's 

Special Rapporteur that the full version of the report would be preferable to 

a summary for the Sub-Commission's purpose. It bad been decided to print the 

report in full, but prohibitive costs bad prevented as wide a distribt.t:!.on as a 

summary might have bad. However, as a substitute for the summary, the ?reparation 

of a popular pamphlet or booklet e~~plaining discrimination in education in a 

very simple form was being consid.ared by the UNESCO Secretariat. · 

Mr. F.ISCOCK3 said that although he realized the difficulties involved, 

he would have expectea mr.ESCO to have published a SQ~ary in the two years since 

the Sub-Commission had first made its request. He hoped that there bed been no 

misunderstanding, for the records of the debate in the Sub-Commission showed 

clearly that the word 11SUllJ1ls.ry" was to be interpreted liberally, the intention 

being to arrest the at.+.ention of the average reader and to produce a readable and 

concise text suitable for use in universities and other educational institutions. 

Re would welcome an undertaking from the representative of l~ESCO that the 

popular summ~ry of Mr. Ammoun's report would be printed before the next session 

of the Sub-Commission. 

Mr. SANTA-CF~~ wanted to know how UNESCO intended to associate the 

Sub-Commission in its work on the draft recommendations and draft convention on 

di~crimination in education, and whether it planned to transmit them to the 

Sub-Commission for an expression of views, as the ILO had d~ne in the case of 

instruments on discriminat~on in employment and occupation. The Sub-Commission's 

interest in the docu:m3nts ·to be elaborated by UNESCO was particularly keen because 

it had initiated the study of discrimination in education and its Special 

Rapporteur had carried it out. 

Mr. FOMIN, elaborating Mr. Santa Cruzt question, asked whether the 

Sub-Comrlission might expect to receive full information on the progress of the 

draft recommendations and the draft convention at all stages and whether its 

expression of views on a preliminary draft would be communicated to the responsible 

UNESCO bodies and, in particular, to the General Conference, before final action 

was taken. 
I . .. 
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Mr. KRISHNASWAMI, -carrying the question a step further;· asked'whetber 

UNESCO would undertake to submit the draft. recommend"f\tions and. draft convention 

to the Sub-CommisSion for discussion at its next session, so that the 

Sub-Comission's views could be placed before the UNESCO General Conference in 

1960.' If the ·docu.ine~ts reached the Sub•Coitmission only after their adoption by 

the Conference, the Sub-Cowmission could not alter them; it could'merely suggest 

improvements for the' future. 

Mr. CAGLIOT'PI (United Natio.ns Educatj.onal, Scientific arid Cultural 

Organization) said tnat it bad be:m decided that a final draft of the 

recommenctation and cor.vention on discrimination in education should be ready for 

presentation to the rext session of the General ConfE::rence of UNESCO to'be held 

late ··in 1960. UNESCO would: ·unde'!'take to provide for the Sub-Commission's. next 

session such documen~s ·ar other mP.t.erials cori:1ected with the draft recommendation 

and convention as w0uJ 1. then be· S'r-ailable. UNESCO wbuld ·welcome and take fully' 

into account· any com:':k:rits which tfa ·sub-Coxrmission might wish to make bri them. 

It shar .. ed tbe disa:ppdntment exprt:ssed. by Mr. H:Uscocks at fts inability to 

produce the 11popular ·summary" to which he had referred.. The· failure to do so 

could not be attriubted to any lack of effort a:nd the decision finally taken had 

been based on the considered opinion of Mr. Ammoun, the Sub-Commission's Special 

Rapporteur, and the Executive Board of UNESCO.,. UNESCO would be pleased to 

repo~t-on further developmeuta in the matter. totbe next session of tbe 

Sub-Comrn~ssion. 

Mt. PAYRO (International Labour OrganiSation) regretted that the ILO 

had been unable to respond earlier to the request rr.ade by the Secretary'-Gene!'al 

of the United Nations for a list of any specific st'..:lclies of particular rights which 

it had made or was·: now :making • .Specific study had been made, and 'in most cases · 

was still being made, by th8 ILO of tbe rights set forth in articles 22, 23, 24, 

25 and.26 of tbe Universal.Declaration of Human Rights, and of the labour aspects 

of articles 2, 4 and 20, both in connexion with the fo~mulation and application of 

internaticnal labour conveD,tions and recommendations and for purposes other than 

the setting of international labour sta:qdards. In addition to the preparatory 

reports submitted to it before tl;le.adoption of any convention.or recommendation, 

. . I ... 
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the International Labour Conference received each year a series of reports relating 

to the effect given to inst"-~uments already adopted. It was impracticable to 

prepare an exhaustive list of studies ~f particular rights being dealt with by the 

IL·) in vi8w of the scope and character of all the questions that were considered. 

However, in addition to the activity reported in paragraphs 16 and 17 of the 

Secretary·General's note (E/CN.4/sub.2/195}, the SUb-Co~ission would ~e interested 

to learn of the ILO'e survey of the progress made in the territories of the 

different States memoers of the International Labour Organisation in the field of 

human rights during the period 1954-1956 (E/CN.4/758/Add.l) which was confined to 

the application of the human right.s falling directly within the competence of the 

ILO. The Sub-Commission mi~ht alJo wish to note the renewed study of the right 

to rest and leisure (articl~ 24) made by the ILO, which had resulted in the 

adoption in 1957 of "!:he We3kly Rest (Commerce and Offices) Convention (No. 106). 

He emphasized that t"J.~~ info:.:mation contained in document E/CN.4/758/Add.l related 

to only one aspect of the IL0 1s s~udy of human rights - preparation of 

international labour standards - and was limited to a period of three years. The 

IL0 1s activity in the field of human rights had actually extended over a period 

of forty years. The document did not take any account of the continuing specific 

stuGy being made by the ILO, for purposes other than the setting up of international 

labour standards, of the rights sot forth in articles 22, 23, 24, 25 and 26 of 

the Declaration. 

Replying to a question from Mr. FOMIN, Mr. PAYRO (International Labour 

Organisation) said that not all the conventions mentioned in the document to which 

be bad referred ~ere concerned with discrimination. However, certain provisions 

of such conventions as the convention on social policy in non-metropolitan 

territories and the conventions on trade union rights were concerned with 

discrimination. Every year, moreover, the ILO conference dealt with conventions 

which bad discrimination aspects and those were always open for discussion. 

Mr. FOMIN, commenting on the Secretary-General's note (E/CN.4/Sub.2/195), 

said that the majority of the members of the Sub-Commission had agreed, the year 

before, on an order of priority of further i terns .to be considered by the 
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Sub-Commission. It had been decided to consider systematically Q..iscrimination 

in the fields of education, emplo~ent and. o,ccupa·Uon, politic&l, rights and 

religious rights, and then to proceed to a .study of the rights proclaimed in 

arcicle 13, paragraph 2, of the Declaration. He had had some doubts concerning 

this aprroach but he would not propose any; change ~n the procedure now. Likewise, 

,tt~e majority of members appear.ed,.. to. favour the system of appointing special 

rapporteurs to undertake individuaJ.. studies:··· For, reason13 .pf principle ·connected 

with administrative and bu1gctary considerations, he did not favour such 

appointments but acce:t)ted the deci.sion taken. 

The Sub-Commission and certain specialized agencies had so far considered 

a nUI)lber of fields in which the stl.l.d.y of discrimination was urgently necessary .• 

There were a number of other fields, however, in which the·existence of 

discrimination and the. der.ial of rights affected millions of individuals. First,· 

in the fie;Ld of socia.l rights set forth in articles 22, 24, 25 and 27, .there were 

many problems which .C..::~:;erved study. Those questiot).s could be considered 

individually,. but he favoured carrying out initially a br.ead study of discrimination 

in all those fields, after. which detailed individual studies could .. be made if 

necessary. .The specialized agencies might co-operate in some of the studiea, the 

ILO in a study relati~g to article 24, and WHO in a· study of discrimination in the 

matter of medical services, which could be undertaken in conjunction with the 

World Health Year in 1961. A second field where a study of discrimination was 

n~eded was that of economic rights. Problems of discrimination arose in connexion 

with articles 22 and 25 of the Declaration, as well as with article 23. Here 

again, he favoured a broad study, rather than detailed work on the separate issues. 

A third field for further s~udy was that of discrimination arising from the 

situation which existed in Non-Self-Governing Territories or Trust Territories. 

Some aspects of that problem had been considered under other headings but a 

specialized study by the Sub-Commission was needed, in the light of paragraph 2 of 

article 2 of the Universal Declaration of Human Rights. A fourth ~uestion, to 

· which he had referred previously, was tliat of the right to freedom of movement and 

residence within the borders of each State, set forth in article 13, paragraph 1. 

The Sub-Commission should make suggestions for its future work programme which 

could usefully be considered by its new members. 
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Mr. SANTA CRUZ said that resolution F adopted by the Sub-Commission at 

its previous session and the request made to the Secretary-General in its 

operative paragraph 1 were a clear indication that the Sub-Commission intended to 

approve a prograiiJlile of future work. While he agreed with Mr. Fomin that it would 

be C.esir.J.-::,le to study some of the social and economic rights which he had mentioned 

and also the ri:;;ht set forth in article 1;, pa:ragraph 1, the Sub-Commission would 

ne-vertheless have to face U? to ~~e realities of the situation. The difficulties 

of emba.rking O:'l further studies hsd become apparent in con.nexion with the study 

relating to article 13, paragraph 2. The Sub-Commission should approve a list of 

three or four items ~o be considered in the next few years but should leave the 

matter of priorities for decision by the incoming members. 

Tne wc~t~ng rose at 1 p.m. 




