Aoy,
13 July 1949

" GENERAL ASSEMBLY P

QUESTION OF SCUTH WEST AFRICA -

Letter dated 11 July 1049, from Mr. J. R. Jordaen,
Deputy Permanent Representative of the Union of South Africa,
“to_the Secretary-General '

| | | New York, 1l July 19%9.

I have the honour to inform you, by direction, that the Govermment of
the Union of South Africa have teken due.note of the resolution on the
question of South West Africa ( 227 (III)) adopted by the United Nations
| General Assembly on 26 November 1948, in which the General Assembly _i_p_t_g_z;
alia maintaing its previous recommendations regarding the placing of
Sc_ut}; West .Africa under the Trusteeship System and recommends that the
Union of Scuth Africa, until agreement ie reached with the United Nations
regarding the future of Bouth West Africa ghould continue to supply annual |
informetion on its administration of the Territory. .

At three regular. sesslons of the Geperal Assembly the Union Government :
acting both on their own behalf (as the authority responsible for the - ,
administ;-ation of the Territory), and on behalf of the peoples of South West |
Africa, have elaborated their viewe on the placing of South West Africa
‘under the Trusteeshlp System, and have fully explained the reasons for their
inability to comply with the recommendations of the General Assembly. There
is therefore no née& in the present communication to add enything to what
his been said on this subject at successive Assembly seesions, but the
Union Govermment desire again' to-express their regret that it bas not been
DPoselble to achieve an understanding in the United Nations of the unigue
nature of the clircumstances necessarily governing South West Africals’
‘relationehip with the Union.

} The General Asgembly, in its resolution under reference , took note of” g
ithe Statements by the South African delegate that it is the intention of

the Union Government to continme to administer South West Africa in the
Bpimt of the mandate and that the new arrangement for closer association

of South West Africa with the Union of South Africs does not meen i
mmr&tion or absorption of the Territory by the Administering Authorityq»
The Union Government hereby reaffirm these.assurances in the terms in which

;they Were stated by their representative. . '
/The recommendation
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The recommendation of the General Assembly that ‘the Union should
nontinue_ to supply information on its edministration of South West Africa
has been given most cereful conglderation.

_ - It will be recalled, however, that the Union Government have at no
, tme recognized any legal obligations on their part to supply information
on South West Africa to the United Nations, but in & spirit of good-will
co-operation and helpfulness offered to provide the United Nations with
reports on the administration of Scuth West Africa, with the clear
stipulation that this would be done on & voluntary basis, for purposes of
information only and on the distinct understanding that the United I\Iations
has no supervisory Jurisdiction in South West Africa. In this spirit a
report was submitted in 1947, end in 1948 detailed replies were furnished
to a subsequent questionnaire formmlated by the Trusteeship Council. It
was emphasi zed at the time that the forwarding of information on policy
ehould not be regarded as creating a precedent or construed &s a commitment
for the future or as implying any measure of accountability to the United
Nations on the part of the Union Government. The Union Government also
expressed their confidence that the Trusteeshlp Council would epproach its |
task in an entirely objective manmner and examine the report in the same |
- spirit of goodwill, co-opei'ation and helpfulness as had motivated the Unim
in meking the information available.
. " These hopes Lave not been realized. Instead, the submission of
information has provided an opportunity to utilize the Trusteeship Council
and the Trusteeship Committee as a forum for unJjustified criticism and
censure of the Unilon Government's administration, not only in South West
Africa but in the Union as well. Inferences and deductions have been drawm
~~from the information submitted which are quite inconsistent with facts and
realities. The misunderstandings and accusations to which the United Nations"
discussions of this subJect have given rise have had repercussions both in
the Union and in South West Africa, with deleterious effects on the |
maintenance of the harmonious relations which have hitherto existed end are |
50 essentlal to successful administretion. Furthermore, the very act of
submitting a report has created in the minds of a number of members of the
United Natlons an impression that the Trusteeship Council is competent to
make recommendations on matters of internal administratlon of South West
Africe and has fostered other misconceptions regarding the status of this’
- Territory. o A
In these circumstances the Union Government can no longer see that aﬂéﬁj
‘real bemefit is to be derived from the submission. of special reports on
South West Africa to the United Nations, and have regrétfully‘come to the

/conclusion




4/929
Page 3

conclusion that in the Interests of efficient administration, no further ‘
reporte should be forwarded. In coming to this decision the Union Government
are in no vay motivated by a deelre to withhold from the world factual and
other inforuation regarding South West Africa published in accordance with
the customary practice of democratic nations, and information of this nature
previously embodied in annual ‘reports to the League of Natioms or the
United Nations will continue to be made available to the general public in
the form of statieties, departmental reports ’ reports by the Administrator
to the South West Africen Legislature, blue books , and other governuentel
publicationsa. R : |

In accordance with an assurance given by the Prime Minister 1n the
Union Parliament, I em directed to transmit herewith to the United Nations,
for information only, a copy of the South West Africa Affairs Amendrient
Acﬁ No. 23' of 191139 , i:bgether’with a sMry of ite provisions. This Act
introduces certain changes in the form of association between South West
Africa and the Unlon of South Africa. In particular, it will be noted
from the -summery that under the new form of association, which is entirely
consoneat -wlth the spirlt of the mandate, no greater powers are develved
upon the Union Government in respect of South West Africe than were accorded
under the terms of the originel mandate, but on the other hand certain
powers previously exercised by the Union Government are now: to be exerclsed
by the Legislature of South West Afrilca, which thus exercises a considerably
greeter measure of self-government than. is enjoyed by a »szovince of the -
Uanion. -

(Signed) J. R. JORDAAN
Deputy Permanent Representative

' /amEx 1
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ANEX 1

Text of the Souwth Weet Africa Affairs Amendment Act, 1949’

ACT
To provide for the amendment of the South West Africa Constitution
Act, 1925, for the representation of the Territory of South West Africs .
in the Parliament of the Union and for matters incidental ‘thereto.
(English Text signed by the Governor-General.) (Assented to 19 April 1k

ARRANGEMENT . OF SECTIONS Section

PRmeDIARY Ill..lQlDQDefinitions..ll‘.Ql".G.I'....C.O.‘.l‘ l

CHAPTER I énsrersssoes .Amendment Of the South West Africa
Constitution Act 19250 o0 s vs s ey 2"26

CHAPTER II (sevse»eso.Representation of the Territory of
. South West Africa in the
Parliament of the Union.e.ssseecssees  27-33

CHAPTER III ..........Mlscel].aneous.-.;............--....... 3""'37

BE IT }ESNIACTED by the King's Mot Excellent Majesty, the Senate and
the House of Agsembly of the Union of South Africa, as-follows: -
PRELIMINARY
1. In this Act:
“the $e?ritory?' means the Territory of South West Africa, ‘and includes
the part and settlement of Walvis Bay;
"principal Act" means the South West Africa Constitution Act, 1925
(Act No. 42 of 1925).
CHAPTER I
Amendment of the South West Africe Comstitutlion Act, 1925
2. Section one of the principal Act is hereby amended:
(a) by the deletion in sub-section (1) of the words "an Advisory
Council®;
(b) by the deletion in sub-section (2) of the words "the said
Advisory Council (hereinafter referred to as the Council)”.

. 3. The following section is hereby inserted in the principal Act after

section one:
"Appoint- 1lbis. (1) An Administrator shall be appointed for the Territory
zl::éngg- by the Governor-General, who shall be the chief executive officer;
tratoxr and all executive acts relating to the affairs of the Territory
sball be carried out therein in his name.
(2) In the appointment of the Administrator of the Territory,
the Governor-Genmeral shall, as far as practicable, give preference
to persons who reside or have resided in the Territery, and have

/special
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special knowledge of the circumstances prevailing therein..
(3) Such administrator shall hold office for & term of five
years and shall not be removed before the.expiration thereof
except by the Governor-Geperal for cause assigned, vwhich shall

. be communicated by message to both Houses of Parliament within
_one week after the removal, if Parliament.be then sitting, or,

if. Parliament be not sitting, then within one week after-the:
comuencement of the next ensulng session.
(4) The Governor-General mey appoint a deputy ddministrator to

. exXecute the office and functions of the edministrator during his

absence, .11lness, or other inability, or to act asadministrator

while the office 1s temporarily vacant.
(5) . The person holding the office of Administrator at the date

~of commencement.of the South West Africa Affairs Amendment Act,

1949, shall be deemed to.have been appointed in terms of the

provigions of this section.”.

h.. Secticn two of the principal Act is hereby amended:

(a)

by the deletion in sub-section (1) of the words "appointed by the

Governor-General" and the words "elective members of";

(v)

by the deletion of the word "or" after paragraph (d) of sub-

section (4); -

(c)
(d)

by the deletion of paragraph (e) of. sub-section (4); and
by the deletion in the proviso to sub-section (4) of the

expression "(d) or (e)" and the substitution therefor of the
expression "or-(d)". |
.2+ Section seven of the principal Act is hereby repealed and the following
nev section substituted therefor:

"Powers

of Admin-

istrator

- (1) Subject to the direction and control of the Governor-
General, the Administrator shall carry on the administration of
the affairs of the Territory in regerd to all matters in respect
of which the Assembly is not competent to make ordinances.

(2) It shall be competent for the elected members of the
Executive Committee to advise the Administrator in respect of
his administrative duties under sub-section (1), including:
(2) matters of general policy; ‘
(b) his assent to an Ordinance passed by the Assembly or
its reservation for the signification of the pleasure of

the Governor-General and

(c) eny other matter upon which théir advice may be requested
by the Adminiastrator.".

/6. Sections eight,
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6.  Sections gight. » pine, ten end elexm of the principal Act are Hereby |

repealed.

Te Section twelve of the principal Act is hereby repealed and the followin‘

new section substituted therefor:

"Delim-

itation -

of
Electoral
Divi-
gions

12;, (1) Ae soon as possible after_the date of commencement of
the South West Africa Affairs Amendment Act, 1949, the Governor-
General shall appoint three persons, being tv'ro Judges of the

. Supreme C'ourt of South Africa and a Judge of the‘ High Court of

. South West Africa, to be commissioners for the purpose of

dividing the Territory into electoral divisicns for the election
of members of the Assembly, and members of the House of Assembly
of Perliament. .

(2) The Cozmnissioners shall divide the Territory into eighteen
electoral divisions each slecting one member to the Agsembly, and
six electoral divisions (consisting in each case of three of the
aforesaid electoral divisions) each electing one member to the
House of Assembly of Parliement, and shall divide it in such a

_menner that there will be s 88 far as possible, an equal number of

voters in each such division (hereinafter referred to as the
quota) due consideration being given ‘oy the Commissioners to
community or diversity of interests, means of communication,

physical features , and sparsity or density of population in such

manner that while taking the quota of voters as the basis of

'division, the Commissioners may, whenever they deem it necessary,

depart therefrom, but in no case to any greater extent then
fifteen per centum more or,fifteen per fcentum less than the quota.
(3) The Commissioners shall, when they have completed the duties
go entrusted to them, submit to the Governor-General:
(a) a list of the electoral divisions into which they
havo divided the Territory together with the name given
by them to, and a description of the boundaries of, each
| such division,

(b) a map of the territory showing those boundaries, and

(¢) such further particulars in relation thereto as they
consider necessary.

(4) The Governor-General may refer to the Commissicners for

their consideration any matter relating to such list of electorsl

divisions or arising out of the duties aforesald of the

Commissioners. S o |

(5) The Commissioners shall have the powers and Jurisdiction of

the High Court of the Territory in relation to the summoning of
/witnesses
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witnesses, the production of documents and the administration of
' oathe to witnesses, and the punishment of_persone who disregard
any summons to appear before them. .
(6) The Governor-General shall publish in the Gazette end in the
Official Gazette of the Territory the names and the boundarles
" of the electoral divisions as finally settled. .
(7) Whenever a delimitation of electoral divieions 1s required
%o Dbe made in the Union, in terms of sub-section (2) ‘of section
fortz-on of the SouthuAfricalAct 11909 (save and except the
" delimitation that is required to take place in the year 1951),
the Governor-General shall proceed again to appoint commissioners
. &8 in terms of sub-section (1), and such commissioners shall then
act in terms of the’preceding provisions of this section.".
8. Sectlon’ thirteen of the principal.Act is hereby repealed and the
following new section substituted therefor‘
"Composi-~ 13. The.Assembly shall consist of eighteen members chosen by
Eiggs§Zt- duly registered.voters of theIerritory voting at elections held
ive in accordance with the provisions of the Electoral Consolidation
 Aesembly  pot 1946 (Act No. 46 of 1946), as applied by section thirty-four
" ‘of the South West Africe Affairs Amendment Act, 1949, in electoral
divisions delimited in accordance with section twelve hereof.".
9. Section fourteen of the principal Act 18 hereby repealed and. the
'following new section substituted therefor: ) Ny
"Duration 1l4. The.Assembly shall continue for a perlod of five years from
g{&ABBem"the date of its first meeting after each general election, and
‘ ‘shall not be subJect to dissolution save by effluxion of time.".
10. Sections fifteen and sixteen of the principal Act are hereby repealed.
1l. Section seventeen of the principal Act is hereby aumended:
() by the substitution for sub-section (1) of the following new
sub-section:

h(l) Any pereson who is qualified to be registered as & voter

in ‘the Territory as by 1aw prescribed shall be qualified to be

‘chosen as & member of the Assembly provided he is not subject

to any of the disqualifications specified in sub-section:(2).";
(b) by the deletion in _sub-section (2) of the words "appointed as
a nominated member or chosen as an elective member, or if so eppolnted
or elected" ‘and the substitutions therefor of the words "chosen as &
wembeér or if chosen" and by the deletion in paragraph (d) of the said
sub-section of the words "or of the Council';.
(c)” by the deletion of sub-section (3)

/12. Section eighteen
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12, Section eighteen of the principal Act 1s hereby amemded:
(a) by the deletion in sub-section (1) of the words "An elective”
and the substitution therefor of ‘the word "A";
(b) by the deletion of sub-section~(2).
13. Section twenty of the principal Act is hereby repealed and the
following new section substituted therefor:
"Oath to 20. No member of the Assembly shail sit or vote therein until
g; ;:Efn he has teken and subscribed before the Administrator or such othy
bers of person a8 the Administrator may appoint for the purpose the
Assembly  po11owing ocath or affirmationt
'I, A,B. do swear
solemnly and sincerely affirm and declare
that I will-be faithful and bear true allegiance to His
(or Her) Majesty King (or Quéen) (here insert the mame
of the King or Queen for the time being) His (or Her)
heire and successors according to law.
(In the case of an oath)
So help me God.!'.".
14. Section twenty-one of the principel Act is hereby amended by the
deletion in sub-section (1) of the words “or dissolution”.”
15. Section twenty-two of the principal Act is hereby amended by the
deletion in sub-section (4) of the word "Dutch" and the -substitution therefa
of the word "Afrikeasns".
16. Section twenty-six of the principal Act is hereby amended:
(a) by the deletion of paragraph (D) and the substitution therefor
" of the follewing new paragreph: | |
"(b) civil aviation";
(b) by the insertion after the word "orgenization" in paragraph (g)
of the words "or police force". ' ‘
17. Section twenty-seven of the principel Act is hereby repealed.
18. Section twenty-eight of the principal Act is hereby ainénde’d"by the
addition of the following sub-sections as eub-sectlcqs (2) and (3), the
present - gection becoming sub-section (1): )
"(2) " No Act of Parliament which imposes a tax, duty, charge or
.burden upon the people of the Union shall be of force in the
Territory, but this provision ghall be without prejudice to the
provisions of section eight of the Excise Act, 1gk2 (Aét No. 45 of
1942), énd section one hundred and fifty-four of the Customs Act,
1944 (Act No. 35 of 194k4), and to the right to continue to apply to
the Territory the laws of the Union relating to customs and excise.

/(3) Notwithstanding
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(3) Notwithstanding the provieions of section forty-four, the
provisions ‘'of this sub-section-or of the preceding sub-section shall
not be” amended modified or repealed except with the consent of the
Assembl,y ‘embodied in a resolution. communicaeted. 1;0 Parliament by
message from the GovernornGenere.J.."- 4
19, Sectlon twenty-nine of the principal Act is hereby repealed and the
following new section substituted therefor:
"jgsembly 29. (1) The Assembly may, by resolution, recommend to Parliement
%ezgc- the enactment of a law, or the amending or repealing of any law,
to the relating to eny matter in respect of which it is not competent to
gﬁi?a_ maeke ordinances.
ment the (2) The Assembly may further advise the Administrator in relation
;ﬁzt;f - to such matters gs the Administrator mey refer to it for the
laws and expression of its views.",
may advise
Adminis-
trator

20. Section thirty-seven of the principal Act 1is hereby amended by the
deletion of the word "Council" and the substitution therefor of the words
"elected members of the Executive Committee.".

2l. Section thirty-eight of the principal Act is hereby repealed.

22, Section forty-four of the principal Act Vi's hereby repealed and the

following new section substituted therefor:

"Saving 44. (1) Nothing in this Act contained shall be construed as
;ggﬁg of 1B any wanner abolishing, diminishing or derogating from those
Union to full powers of administretion and legislation over the

adminis- Territory as an integral portion of the Union which have

ter and

legislate hitherto been vested in the Union. .

f ; X

tg:rgiry (2) The said full powers of administration are hereby expressly

reserved to the Governor-General and may be exercised by himself
"or delegated by him to be exercised by the Administrator of the
Territory. |
(3) As from the date proclaimed for the purpose under the South
West Africa Affairs Amendment Act, 1949 ;. the provismns of the
" Treaty of Peace and South West Africa Mandate Act, 1919 , shall be
modified to this extent that the powers of legislation granted to
the Governor-Goneral thereunder shaell be abrogated, so that, save
as provided in sectlon twenity-six, thereafter only Parliament shall

have the power to legislate for the Territory in regard to those
watters on which the Asseuwbly 1s not competent to legislate.

/(%) Notwithstandim;
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(4) * Notwithstanding the provisions of any; other law Parliament
may: by Act override any Ordinance made by. the Assembly.
(5).. Notwithstanding anything to the contrary contained in the
Interpretation Act, 191'0 (Act No. 5 of 1910), an Act of Parliamen
which 18 ‘expressed to.apply to the Territory shall not have the
force of law in the ‘Territory until it has been published In the
Officlal Gazette of the Territory.
(6): An ordinence made by the Assembly shall, though promulgated,
have effect in and for the Territory so long and as. far only~ as
i1t is not repugnant to or inconsistent with an Act of Parl;ament
‘applicable to.the Territory.". '
23. Sectién forty-five 'of the principal Act ies hereby repealed.
2k, The Schedule to the principal Act ie hereby repealed. '
25. The Preamble to the principal Act is hereby repealed. '
26, The long title of the principel Act is hereby emended by the delétion
of- the-words '»'ar;,A&visory Council",  "mendated", -and "Council".
. CEAPTER IT |
Representation of. the Territory of South West Africa
_ in the Parliament:of the Union -

(1) - The Territory shall be represented in the House of Assembly by
gix members to be elected in accordance with the provisrions of this Act. |
(2) The members -of the House of Assembly to be elected under this Act: ‘

(a)- shall'be elected in addition to:the members of the House of

Assembly for the .election of whom provision is .made‘by the South |

Africa’Act, 1909, and the Representation of Netives Act, 1936 (Act |

No. 12 of 1936); }

{b) shell have all the righte, powers, Privileges &NG. LILILULGS J

"which members &f the House-of Assembly elected under the Sputh Africe (
Act, 1909, have and shall be subject to all the duties .and obligations
to which such members sre subject.
28, The members of the House of Assembly to. be elected under this Act shall
be chosen by ‘the duly registered voters of the Territory for the electoral ’
- -divisions delimited for the purpose under section twelve of the principal |
Act., _
- 29: -The qualifications of a member of the House of Assembly: to be electod
under this At .shall be as follows: N
(a) Ee mst be qualified to be registered as a voter for the electi® |

of members of the House of Assemwbly in one of the provinces, or in tl |
\

Territory,
" (b) he must have resided for five yeaere in the Union or the Territory}

(c) he must be a Union National of European descent.
/30. (1) 'The (
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30, (1) The Territory shall be repreédeated in the Senate by four senetors,
two of whom shall be nominated by the v@overnor-General, and the other two
elected as hereinafter provided.

(2) One of the senators to bé nominated shall be selected mainly on the
ground of his thorough acqualntance, by reason of his official experience

or otherwise, with the reasonable wants and wishes of the coloured races

of the Terrltory.

(3) Save as pv'ovided in sub-section (6) & nominated senator shall hold his
seat for ten yesrs and if his seat shall become vacaat, the Governor-General

. shall nominate enother person to be a senator, who shall also hold bis seat

for ten years. :
(4) (a) The elective uecnators shall be chosen by the members of the
Legislative Ascembly of the Territory together with the members o;‘.’
the House ¢ Assemhly elected for the Termtory. .
(b) Whenever such an election is contested it shall be conducted
accerding to the principles of proportional representation, each
voter having one transferable vote.
(c) The Governor-General may meke reghistions prescribing -the method
‘of voting and of transferring and cotnbting votes ’ .'and Vthe duties of
the returning officer in connection with any such election, and such
regulat.i'ons shall have the sams force and effect as if they were in
this Act set forth.
(5) A senator elected in terms of sub-section (4) shall hold h:Ls seat for
ten years unless the Semate be sooner ‘dissolved, -and if the seat of an elected
semator shall become vacant, & person shall be chosen, in accordance with
the provisions of the said sub-section, to hold the seat until the completion
of the perlod for which the person in whose stead he is elected would have
held his seat.
(6) The senators nominated or elected under this Act:
(2)  shall be in addition t0 the senators for the nomination or
election of whom provision is made by the South Africa Act, 1909,
and the Representation of Natives Act, 1936; ,
(b) shall have all the rights, powers, privileges and immunities
which senctors nominated or elected under the South Africe Act, 1909,
have, and shall be ‘subject to all the duties and obligations to which
such senators are eub.ject;
(¢) shall be subject to the provisions of the Senave Act, 1926 (Act
No, 54 of 1926).
31. The qualifications of a senator to be nominated or elected under this
Act shall be as follows:
. /(a) He must be
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(a) He must be ncL lese‘then thirty years of age;

(b)  he must be qualified to be registered as a voter for the
election of mem'bers of the House of Assembly in one of the provinces
or in the territery,

(¢J he must have resided For five years in the Union or the Territory,
(d) he mst be a Union national of European deecent,

(e) 1in the case of an elected. genator, he must be the registered
owner of. immove.ble property within the Union or the Territory of ‘the
value of not less then five hundred pounde over and. above any speclal

mcrtgage thereon.
32. The provisions of sectlons _f_g‘_pLone to fifty-six inclusive oi the
South Africa Act, 1909, shall apply t0 every senator and every member of
the House of Assembly who is nominated or elected, &s the case may be,
under the provisions of the Act: Provided that for the purpose of such
application: | '

(a) - any person holding an office of profit under the Administration

of the Territory, shall be deemed to be holdlng an offlce of profit

under the Crown wi+hi*1 the Union,

(b) the High Court of South West Africa shall be deemed to be a

Suﬁerior Court of the Union. . )
33. A member of the Legislative Assembly of the Territory who shall becoms
a member of elther ,Houee' of Parliament under this Act shall thereupon cease
to be a member of that Assembly. | |

' CEAPTER III
Miscellansous

34. The Electoral Consolidation Act, 1946 (Act No. 46 of 1946), as amended,
and as it may be amended from time to time, together wifch any regulations
promulgated thereunder, shall mubetls mutendie be in force in the Territory:
Provided that for the purposes of the applicetlon of the said Act:

(a) any reference to a province of the Union shall be construed as

a reference to the Territory and a reference to the Union shall be

construed as including theredy a reference to the Territory;

(b) any reference to a provincie.l council of the Union shall be

conetrued} as a reference to the Legislative Assembly of che Territory;

(c) any reference to a provincial di\%ieion-of the Supreme Court shall

be construed as.a reference to the High Court of South Weet Africe;

(a) _any reference to a provincial revenue fund shall be conetrued a8

a reference to the Territory revenue fund;
(e) the date menticned in sections eight and nine shall be, instead
of the first day of May 1946, a day to be fixed by the Governor-

General by proclamation in the Gazette;
/(£) the provisio
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(f) the provisioms of section twenty-seven shall apply in regard
to & new delimitation in terms of section iWelve of the principal
Act, |
35. (1) As soon as pra.cﬁicable after the promulgation of this Act the
Governor-General shall issue a proclamation declaring that the Advisory
Ccouncil of the Territory ehall be abolished and that the Legislative
Assembly of the Territory shall be dlssolved, and until such proclamation
ig issued the said Advisory Council and Legiglative Assembly shall continue
to carry out thelir.functions as 1f this Act had hot been passed.
(2) After the said proclamation has been isened: } |
(2) the Governor-General shall proceed to act under secticn thirty-filve
of the Electoral Consolidation Act, 1946, for the purpose of carrying t
out the election of members of the House of Assembly authorized to be
'elect_ed to represent tue Territory in terms of this Act as if a general
election for the House of Assembly were taking place;
(b) the Administrator of the Territory shall proceed to act under the
sald section for the purpose of carrying out the first electionv of the
Legislative Assembly as constituted under the provisions of' this Act.
(3) As-soon as practicable after the senators and the members of the House
of Assembly authorized to be nominated and elected to represent the Territory
under this Act have bee. so nominated or elected, as the case may bé, the
Governor-General shall issue a proclamétion déclaring that the provisions of
sub-gection (3) of section forty-four of the principél Act, as inﬁroduced
by section twenty-two of this Act, shall be of force and effect.
36. Sections six and scven of the South West Africa Constitution Act, 1925,
Further Amendment Act, 1931 (Act No. 38 of 1931), are hereby repealed.
3T. This Act shall be called the South West Africa Affairs Amendment Act,
1949, and, save as provided in section thirty-five shell come into force
on the date of promlgation.

/ANNEX 2
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Explanat; 1on of the provisions of the Souith West Africa
Affairs Amendment Act, 1649

.The South West Africa Affairs Amendment fct, introduced in the House
of Aesembly by the Prime Minister, was read a first time on 7 February
and was rromulgated on 22 April 191|»9 The following are the main
pronsions of the Actu: ‘ '

The Act gives South West Africa six representatives in the Union House
of Assembly all of whom will be elected énd' four in the Senate, two of whon
will be elected and the other two nominated. by the Goverhor-(}eneral One
of the nominated semators will be selected mainly on the ground of his
thorough acqualntanoe , by reason of his official experience or otherwise,

'with the reasonable‘wants and wishes of ‘the Coloured races of the Territory,

The South West Africa Legislative Assewbly in terms of the Act, will
consist of eighteen membsrs elected by the registered voters of the
Territory. At present the Assembly has twelve elected members and six
nominated members. T

~ The Legislative Aesembly 18 to be dissolved as soon as practicable
after the Act becomes law and o new Assembly eledted in terms of the Act.
It will continue. for five years from the date of its firet meeting after !
each general election and will not be subject to dissolution save by |
effluxion of time‘.

The exa.sting Advisory Counc:Ll is to be abolished as from the date
the’ Leglslatlve Assembly is dissolved..

As far as 1is practirable, the Govemor—General in appointmg an
Admmlstrator for South West Africa, will glve preference to persons who
live or have lived there and have special knowledge of " the Territory.

South West Africa will not come under the Union's taxa tion gystem. ‘.
The Act specifically provides that no act of the Union Parlilament, other "\
than the laws relating to customs and excise, which imposes a tax, duty,
charge or burden on the people of the Union shall be of force in the
Territory. South West African representatives in the Union Parliament,
will, however, have all the rights, powers, privileges and immunities

of other members of Parliament. The position will thus be creeted

- that while the representatives of South West Africa in the Union Parlisment

have both a voice and vote on measures impoging texation on the people of
the Union, the Union members of Parliament have no-say in regerd to the
taxation of the people of South West Africa.

N /The provisiom
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The provision that texes imposed by ‘the Union Perliament will not
apply to South West Africa may not be amended, modified or repealed |
except with the consent of the South West Africe Legislative Assembly
embodied in a resolution communicated to the Union Parliament by a
nmessage from the Governor-General. N

The following matters are reserved from légiélation by the South West
Africae ;.egislativé Assembly but provision exists in terms whereof the
Assembly may make Orxrdinances on these matters subject to the consent of
the Governor-General previously having heen obtained:

(a) Native affairs or any matters specially affecting Ne®iven,

including the imposition of tazation upon the person’s land,

habitations or eesrnings of Natives. Whenever eny Ordinance of the

Assembly imposes taxation upon persons, lands, habitations, or -

incomes or earnings generally, natives and their lands, hebltations

and earnings shall be exempt from its provisions;

(b) Civil aviation; '

(c) The acquisition, comstruction, management, regulati'ong control

and working of railways and harbours in the Territory; and the

orgenization, discipline and conditions of employment of end the

_payment of pensions, retiring allowances and financial benefits

to persons in the exployment of the railways and harbours

administration;

(d) The organization of and discipline and conditions of

employment of persons in the public service, who are serving in

the Territory end the payment of pensions, retiring allowances

end financial benefits to such persons; ' ‘

(e) The comstitution and Jurisdiction of courts of Justice,

whether superior or inferior, end the practice or procedure to

be observed therein;

{f) The administration, management and working of the postal,

telegraph and telephone services; |

(g) The establishment or control of any military organizationA'

or police force in the Territory;

(h) The movements or operations of any unit of the South African

Defence Forces within the Territory;

(1) The entry of immigrants into the Territory or of other

yersons;

(J) Tariff of customs and excise duties and the control and

management of customs and excise;

(k) Currency and benking and the control of banking

institutions;

/The South West
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The South West Africa Legislative Assembly is empowered to recommend
to the Union Parlisment the ehactment of a law, or the emending or
repealing of any law, relating to any matter in respect of which it is
not competent to make Ordinances.

The Assembly may also advise the Administrator in relation to such
matters as the Administrator may refer to it for the expression of its
views.

The Act declares that nothing conteined in it shall be construed
as in any menner abolishing, diminishing or derogeting from the full
povwers of administration and legislation over the Territory as an
integral psrt of the Union which have .hitherto been vesated in the Union,

As from the date when the Act becomes law the provislons of the
Treaty of Peace and South Vest Africa Mandate Act of 1919 will be
modif'ied to the extent that the powers of legislation granted to the
Governor-General will bs abrogated. (He will retain his administrative
povers.) Thereafter ,. except when the Assembly with the prior consent
of the Governor-~General is empowered to make an Ordinance on a reserved
matter, only the Union Parliament will have the power to legislate for
the Territory on matters on which the Legislative Assembly is not competent
to legislate, or for the purpose of over-riding the provisions of any
Ordinance made by “the Assembly.

An Ordinence made by the Legislative Assembly shall, though
promulgated, have effect in and for the Territéry so long as and as far
only as it is not repugnent to or inconsistent with an Act of Parliament
applicable to the Territory. '

The members of the Union House of Assembly to be elected under
the Act will be chosen by the duly registe‘re& voters of the Territory
for the electoral divisions delimited for the purpose unde;:‘ the
South West Africa Constitution Act. ' | o

A member of the House of Assembly to be elected under the Act
mst: ' - ‘ . |

(a) Be qualified to be registered as a voter for the

election of members of the Ho'se of Ass:embly in one of the

provinces, or in the Territc:y; | .

(t) Have resided ior» five years in fhe Union or the

Territory;

(¢) Be & Union nationz1l of European descent.

& nominated senato:r will hold his seatvfor ten years. If his
seat becomes vacant, -tha GovernorGenoral will nominate.snother o

person to be senator, who will also hold his seat for ten years.

/The elected
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The electéd senstors. will be chogen by the members of the Legislative
Ascembly of the Territory together with the members of the House of
Asserz;oly, 'according'to the principleé of proportional representation as
is the case With elected semators in the Union. Ard elected senator
will hold his seat for ter years unless the Senate is sooner dissolved.
If the seat of an elected senator becomes vacant, another may be elected
for the unexpired part of the ten years.

A senator to be nominated or elected must:

(a) Be not. less than thirty years of age;

(b) Be qualifled to be registered as a voter for the election of

members of the House of Aggsembly in one of the provinces or in

the Territory;

(c) Heve resided for five years in the Union or the Territory;

(1) Be a Union national of European descent;

(e) '.In the case of an elected senator, he must be the registered

ovner of immovable property within the Union or the Territory to

the value of not less than five hundred pounds over and above

any special mortgage .thereon.

The Electoral Consolidation Act of 1946 as amended will apply to
South West Africa. For this purpose a reference to a province of the
Union, a provincial cduncil, a provincial division of the Supreme Court
or & provincial revenue fund shall be construed as a reference to the
Territory, the Legislative Assembly of the Territory, the High Court of
South West Africa and the Territory revenue fund, respectively.

The constituencies will be divided in such a menner that there will
be, as far as possible, an equal number of voters in each division, due
consideration being given by the commissioners to community or diversity
of interests, means of communication, physicel features, and sparsity
or density of population in such manner that, while takivg the quota of
voters as the basis of division, the Commissioners mey, whenever they
deem it necessary, depart therefrom, but in no case to any greater extent
than fifteen per centum more or fifteen per centum less than the gquota.

The Act, requires members of the South West Legislative assembly,
before taking their sests, to take or subscribe to the oath of ellegiance
before the Administrstor or his deputy.

In effect the Act gives the Territory of South West Africa
répresentation in the Union Pasrliament without in any way curtalling
1ts existing powers of self-govermﬁent or interfering with its fiscal
autonomy. In fact the following matters which were formerly temporarily
reserved from legislation by the Legislative Assembly of the Territory
have now been added to the subjects in respect of which it 1s competent

/to make
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to make ordinances.

(1) Primaﬁy or secondary education in schocls supported or aided

.from the revenues of the Territory,

(2) The establishment management or control of any land or

agricultural bank in the Territory; and '

- (3) The all otment, sale, lease or disposal of Government lands

in the territory.

Furthermore, the Legisletive Assembly is now competent'to make
ordinances on the subjects of mines, minerals, mineral oils and’ precious
stones which were previously permanently reserved from 1ts Jurisdiction‘

Thus so far from conferring additional powers on the Union
Government the Act proV1des that certain powers, previously exercised
by the Union Gove"nment should now be exercised by the South‘west?Afiica
Legislature. The nosition regarding Native interests will however,
remain unaltered. The arrangement will continue under which it is not
competent for the South West Africa Legislature to make any ordinance
on Native Affairs or any mattere specially affecting Natives,- ncluding
the imposztion of taxation upon the persons, land, habitations, or
earnings of Natives. The obligations of the UnionfGovernnent vis-a-vis
the Netives; which derive from the mendate and are embodied in the

original Act, thus remain in full force.





