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REPORT Al'lD STUDIES 01" Tl{~ SUB-COIJt·lISSIOliJ ON PREVENTION 01" DISCIUrlIliJNrIOn Aim
PROTECTION 01" hHJORITIES (continued)

,"

(a) DRAFT PRHICIPLES RELATING 1'0 EQUALIITY IN THE ADHINISTRATION 01" JUSTICE
(ECONm,u C A1\JD SOCIAL COUNCIL RESOLUTION 1594 (L) A1\JD GENERAL ASSLf¡iBLY
}~SOLu~ION 2858 (XXVI)) (E/CN.4/1077; E/CN.4/L.1214)

(b) STUDY 01" DISCRDUliJATION IN THE 11Ni'TER 01" POLITICAL RIGHTS AND DRAFT GENERJlJ-J
Pl1Ii'TCIPLES 01" FHEEDmI film :LJON-·DISCRIHINATI01J IN 'I'RE ITATTER 01" POLITICAL
RIGHTS (COIlIH3SIO.T DECI8ION 01" 25 MARcn 1971) (E/CN.4/1013 and Add.1-4)

(c) STUDY 01" DISCRIl,IHATIOlT lE RESPI:~CT 01" THE RIGHT 01" EVERYONE 1'0 LEAVE I'JIY
COu~'.iTHY, INCLUDETG HIS OHN, AND 1'0 HETLJili'r 1'0 HIS COUFTRY, AJ'm DRAFT PRINCIPLES
OiJ FRI:EDOI~ AlJD :l'WjJ~DISCRn'iINATIOI'J In RESPECT 01" THAT RIGH'I' (cmUISSION
DECISIO~J 01" 25 I'IARCH 1971) (E/CN.4/1042 and Add.1-3)

(d) STUDY 01" DISCRIHIl:JATION AGAINST PERSOlJS BORn oU'r 01" HEDLOCK MiID DRAFT GEl'JERAL
PRIi:rCIPLES 01'1 EQUALI'I'Y A1\JD úON·-DISCRI11Il'JATION IH RESPECT 01" sucn PERSONS
(COIJIISSIOI~ RESOLUTIon 19 (XXV)) (E/CN.4/1018 and Add.1-2)

(e) BEPORT 01" THE THENTY-FOURTH SESSION 01" THI!:: SUB-COI'IT:lISSION OH PREVENTION 01"
DISCRlhIHATIDrT J\lITD PROTECTIO~T 01" mnORITIES (E/CN. 4/1070 and Corr.l;
E/CN.4/L.1217 and L.1220)

Ix. Sj~ZBERG (International COIT~~ission of Jurists). speaking at the

invitation of the Chairman, said, vrith specia1 reference to chapter 11 of the

report of the Sub-Commission (E/Cil .l~/1070). that the Commission on Human Rights

cou1d not fu11y consider its capability to deal with hmlan rights violations

ilithout taLint) into account the United Nations response to the vio1ations of hwnan

rights committed betvreen March and December 1971 in uhat had been East Pakistan.

It uas estimat2d that at 1east severa1 hundred thousand peop1e had been ld11ed,

man~r, including women and children, solely on the basis of their re1i[Sious belief

or ethnic orir.in. The Internationa1 Conmussion of Jurists was preparing a report

on the events in that country and their internationa1 implications a..'1.d it believed

that in viei'¡ of the case of East Patistan the Comrnission on HUInan Rights shou1d

reconsider the adequacy of the United Nations machinery for the prevention of

vio1ations of human rights. It shou1d consider how the existing procedures and

ore:ans coulcl 1.;2 uti1i zed more effective1y, vThether ne;,¡ procedures or organs shou1cl

be created to dea1 vrith such situations in the future and ¡,¡hether the Comnission,

at the current session, cou1d take action concerninEj the East Pakistan case and i ts

conseq.uences.

/ ...
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The United Nations tao. decided on several occasions that situations involving

gross violations of human rights were not essentially within the donestic

jurisdiction of any State anO. that, accordingly, Article 2 (7) of the Charter

díd not apply in such cases. The United lITations had decle.red that those situations

tllreatened international peace anO. security al1d ,-¡ere therefore not the exclusive

concern of the individual State involveo.. At the invitation of the General

As::oembly, the Lconomic anO. Social COUncil haO. authorizeo. the COI:nnission on Human

Ri~hts anO. the Sub-Commission on the Prevention of Discrimination anO. Protection

of 1;inorities to consider anO. make recormneno.ations concerning si tuations Hhich

revealed a consistent pattern of violations of human rights. The United Nations

therefore haO. the authority anO. the duty to act responsibly to prevent any

situation which revealed such a pattern. The question was vhether the United

Nations haO. exercised its authority with respect to the situation in former

East Pakistan.

The Security Council haO. not been seized of the question until December 1971,

at which point it had been too late to reverse the course of events. Although

in August of that year 22 international non--governmental organizations hacl appealed

to the Sub··Commission on the Prevention of Discrimination anO. Protection of

I-1inorities to consider the situation anO. a representative of the International

Commission of Jurists haO. spoken before the Sub~Cow~ssion, drawing attention to

various reports of the violations, .the members of the Sub-Commission haO. not been

-¡úlling even to discuss the situation. The Committee on the Elimination of Racial

Discrimination haO. met in April anO. September 1971, but, although Fa.1\:Ístan ,l[lS a

State Party to the Convention \Andel' 'fhich that Cormni ttee haO. been set uP. the

Committee baO. not questioned the Pakistan Government's treatment of the Bengali

people 9 nor had any State Party submitted a complaint ar,;ainst PRldstan al' calleO.

for a special session of the Committee, as provided for in its rules of procedure.

Again, the Economic nnd Social Council haO. o.ealt only witp the hmnanitarian aspects

of the situ8.tion, anO. tbe General Assembly had folloYled the S5J;"e course until

the situation haO. been brought before it as a threat to international pcace and

security in DeCeTtIDer 1971.

l ...
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'I'here were a number of existing procedures and organs for dealing ,-Tith

situations involving an irnminent threat or the wilful destruction of human lives

on a massive scale and Member States must uti1ize them in an objective and consistent

raanner. The special procedures provided for under Economic and Social Council

resolutions 1235 (XLII) and 1503 (XLVIII) would involve lengthy investigations

and would therefore have little, if any, effectiveness in preventing the destruction

of lives in situations similar to the East Pakistan case.

His organization suggested that the COllmussion on Human Ri@lts might consider

requesting the Economic and Social C01mcil to allow the COlmnission to hold emergency

sessions to deal vTith urgent situations involving an irnminent threat or wilful

destruction to human life on a massive scale. Such sessions might be convened at

the ~equest of the Security Council, the General Assembly, the Economic and Social

Couneil, the officers of the Corrmission, a ;j1ajority of the Commission members or the

Seeretary~General. r::.'he Commission in emergeney session mi{T,ht utilize a variety

of techniques to pre'Jent human rights violations in the State eoncerned, such as

the appointment of an ?-cl hoc ,vorldng group of experts to visi t the State, ,TÍ th i ts

consent, and investigate the situation.

As to what the Commission could do at the current session with respcct to human

rights violations in fonler East Pakistan and their eonsequences, he suggested that

it might establish a vTOrking group composed of independent experts to visit

Bang;¡'adesh and Pakistan and investigate and report on the extent and causes of the

violations. The Government of Ban31adesh had invited the United Hations to

establish sueh a working grou~. Such action should be useful in preventing the

development of similar situations in the future and VTould, moreover, demonstrate

that the United rTati ons was not indi fferent to the crimes comnú tted against tlle

Bensali people. The working group micht also consult with the Bangladesh

Government on the arrangements for establishing an international war crimes tribunal

,·¡hieh the latter uas reportedly intending to set up. 'Ihe Govermnent of Bangladesh

had declared its intention to protect its minorities and to try in aeeordance vTith

the rule of law those lTho had comnutted ,Hlr erlmes and erimes against humani ty,

and the VTorlüng group might consult the Bangladesh Government on measures being

tal;;:en to protect the non··Benr;alis.

l . ..
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Iír. AKRAM (Pakistan), speaking in exercise of the right of rep1y, said

that he fe1t it necessary to refute the charges and misrepresentations containeQ

in the statement of the representative of the Internationa1 Cornmission of Jurists.

1;mi1e Pakistan had the greatest respect for that organization and its humanitarian

objectives, ít would have hoped that ICJ might have found it possib1e to adopt a

more balanced view of the situation in East Pakistan, on the basis not only of

humanitarian considerations but also of international law. The expression ficrimes

against the Bengali people l7 had becone a fashionable phrase. It \<las true that

certain excesses had taken place, but they had been exaggerated out of all

proportion by the mass media. It was not the task of the Commission on Hu...'Uan Rights

to establish special investigatory vlOrldng groups such as that proposed by the

representati ve of ICJ. The Paldstan Government was prepared to examine tné

evidence against persons accused of crimes 01' offences in East Pakistan. He

stressed that the territo~J where the incidences had occurred had at the time been

under the jurisdiction of the Pakistan Go:vernment and that, accordingly, the

authorities in Dacca had no rignt, from the juridical viewpoint, to bring to

trial personnel of the Pakistan Government. Such action would be a reprisal aud

not a trial.

The present situation was extremely delicate and of great importance for the

future of the peoples involved. His delep;ation therefore considered it totally

unacceptable to have it disturbed by such statements as that made by the

representati ve of ICJ. The latter, while malüng much of the alleged violations 01'

human rights and atroci ties, had failed to make any n ference to the violations of

the Charter provisions involved by the disrr,emberment of a sovereign State 01'

to the question of the non-repatriation of war :rrisoners. He urged that attention

should be gi ven also to the Pakistan side of the picture, which had been largely

ignored by the representative of rCJ.

Ilrs. ACHARYA (AlI-India \-lomen 's Conference), speaking at the invitation

of the Chairman, said that the organization she represented was dedicated to workine;

for a society basea on principIes of social justice, equal rights and individual

dignity, supporting the claim of every citizen to enjoy basic civil liberties, and

/ ...
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e o-o})erating Ili th the peoples anO. orga.nizations of the "1-101'10. for the implementation

of those principles uhich alone could assure permanent international amity anO. world

peace. It haO. a membership of 76.000, vith 58 main bra.'lches anO. L~03 sub·-branches

in India.

Tne Confel'ence welcorred the Can~ission's adoption of resolution

E/CiL 4/1, 119'( /Rev.l. In observati on of the Intel'national Yeal' for Action to

COln'-:lat ihcislIl anO. Racial Discrimination. the Confel'ence haO. asked i ts bl'ancJ1es to

halO. seminal's anO. meetings in their respective al'eas in 1971. organized a semin2.r

an the eradicatian af racial discl'iltlination anO. issued articles, in its afficial

publication. on the evils of all types af o.iscriminatian. The Confel'ence haO.

passed a resalution urging i ts mewbers ta en[;age in a !r;cnbership car:rpaign ta

bring minori ty ;O:l'OUflS '.-TÍ th:i.n i ts falO. anQ to arrange festi vals to bring 'laricus

religious Dnd ethnic groups together.

\/hile ap~JYeciatinG the steps tal\:en by the Corr¡Jnission to eradicate a11. types

of o.is crÍJIlination, tlle :UI-India 11omen' s Confcrence noted wi th concern tha.t

t"here ".ras still '~reat o.iscrimination ag2.inst '.:O!Een in matters of political anO.

civil rights. Iil nal'.Y 1)2.rts of the ,wrld ITOi1len ctid not enjoy full poli tico.l

ri ::;hts, even tl~ough they ueTe accorrl~Ü tltei11 by the Consti tutions of their

countries.

In India many ,-Tcr;;en held high posts in tI1c administrative and judicial

services and in both the central and State Governments. 'I'he Prü¡e liinister Has él

vTorr,an, 2nd Inúi él had a I-Toman ti ¡::;h Court juclC,/2 and a ,Toman Ch:i.ef Engineer. In

en",ineeri:'l[' :J.nd med.i(;ine, '-TOmen. had VTon r;reB,t distinctian. ITevertheless,

ex~eriencc; hacl shO'.-Tn tlrat a "TOlnan 11ac1 ta be t,-TÍCG as i:~oad as a lYw.n to occupy such

hirh posts, fOrL'~rly aVG.ila.ble only to 1:'en. '11112 Indian Government haO. 2j):"ointec:

a com,;i ttee to study tl.e status of \Tor.,211 in I1:.(1ia.

r¡'he Conference velcomeo. the0ni ted ~la'L,io;:lS c~ecision to ap:?oint a ~TCI:'an

p_ssistant Secreta.ry-·General. 1t suc::t'ested that a seminal' r31":ould be held to

discuss t~le (1).l~stion of -00litical anu civil ri.c'!hts for "01:'.en in arder ta lÜi'Ihlir;ht

the pro-olel·,·s existiDI' in that rc~~~,rd in the CO::ltei.morary ¡carld.

!Jr. _8-tJ..?~ .L~.? lap:.0.) '--- t 001;: the Clwjr..
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¡'Ir. JACK (Internatiomü Associatíon for Religious Freedol'1)} spe[tldns: at

the invitQtion of the Chair~an} said that IARF was an associ~tion of reli~ious

denoIlinations in various regions of the world} including Buddhist} Christian,

Hindu, Mosle~ and Shinto groups.

On behalf of IARF and also on bahalf of the ITorld Conference of Reli~ion for

Peace, he expresscd thc deep ccncern about the continuance of Dass Lmrder and

mass~cre in the Eodern world. Two world wars had occurred since 1900} ando quite

apart from those wars 9 there had been nany instances of massacres of hu~an bein~s.

Such tra~edies were bound te recur unloss men dovelopod new habit natterns and

established new,la~s to prcvent them. Since the time of Hitlor 1 s atrocities, r-~re

persons had boen killed by massacre than by traditional war. The representative

of the Interl1'ctional COI"rrássion of Jurists h'1d rcac1e SOI'1e very practicrtl su,o:e;estions

for steps which the Unitcd j\T'Oticns 9 and the Cor!l-:::ission en Hurrnn Pights in

particular 9 ~ight td;:e te prcvent such l-:,:"ssrccres fron tt:lking place.

The COD"'issinn on Human RiChts cculd not only suggest 9 or oven cffect 9 changes

in its mm operp,tinns but could [',Iso recomr~cnd prccedures fer the Unitcd Ei'.tir;ns as

a wh~üe tn protect tho elenentrtl hun~n ri[Iht te be free frr:;n n~cssacre, if the

CeIrr:lissi')n felt th,t it was itself Ul1teblC te work succossfully cm th'l.t iSGuc. He:

sugsestcd. thr~t the C' ;:~lBissi'm r:Jight authr,rizo c\, sub-comnittoe or rrepp:Jrtcur to r,'''ke

~ full study of huran T
'
assncres since the end of the Second Wcrld War. On thc basis

nf thc,t study 9 the Cc'mnissinn cnuld nako cOI'lprehensive sugr;csti)ns tI" all Unitec_

IJ~ti0ns rrg~ns anO. other relevant org2niz~tions, including non-rovernment~l ones,

"nel m,,·! pntterns 0f rcctinn .:lgt'.Ínst )11f\SS2,Crcs cnuld b:; sugpested 9 utilizinG existing

United J:-1""'ti--ns D'Cchinery ~T setting un no,,! n~chincry if necc"J:;C~o

Any nei,! r:,ppr.~'Cch te) the prcble:-'l "f )Jrcvcnting n:::ssrlCreS nust includc a

c0nsir1er",tinn e,f nc\,¡ c~ctcrrcnts. Th'Ct quc;sti0n !'1ust be explorcd in o.epth by

psych'Jlr:[:ists "S ívell :es lr.wycrs. rrhe intcrnEtti(',nal nnchincry envis"r~ed :::ust be

ablo to :'.ct ouic1dy r:mo., therefore 9 with rel('~tively fc;'íi pc'litic0,l restr::tints.

:Cxpericnce h'J.d shc'Hn hnÍ'¡ pnlitic[',l dcrcdlocks could wnrk Qg:'LÍnst hU!'rcn rirhts rend

even f2-v"ur thC'se ,,!h" c::'r'J'litted nnSS'Clcre. At lc",st tho initircl investi[';t:Lti::n cjf

8,n 'lllc--U'- l"1"-ss~':.crc s11r;ulc-:' ce free fr'T'l, pe'liticf1l restrnint. Tho Secrctc,ry..Gencr::cl

cc,ulc", pcrhr.ps 2,v["il hir:self te f>. [Zrc'Cter cxtcnt cf his pc-i,!erS unc1er Artic12 99 cf
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the Ch~rter. Article 2 (7) of the Charter should in no event be used to prevent

the investigation of or action a8ainst human maSSacre. There should be some United

N~tions organ - perhaps the Co~ission meeting in special session, as proposed

by the representative of the International Commission of Jurists ~nd others - that

¡muld be free at least to investigate alle[';ations of massacres.

He stressed that his remarks concerning possible ne1V machinery for the

prevention of n3.ssacre "rere not directed ae;ainst any particular State, r,roup or

continent.

A means must also be found to stop massacre once it had begun. Could not the

modern tools of science and technology be utilized for that purpose? Helicopters,

for example, might be used to save minorities in danger of massacre. A United

Nations fleet of helicopters should be made available, if only on loan from

Governments; by that means :r;¡any thousands of hU!'lan beinr;s could be saved froI;l

:r;¡t..SSQcre if action 1V~s tnJren wi th the requisite promptness.

Hr. STILLHAN (United Stotes of A!'1erica), expl:::dning his dele~ation's vote

on resolution E/cN.4/L.1214, said that it had voted in the affirmative. The study

of equality in the administration of justice referyed to in the resolution was of

a very high quo.1ity anJ provided '1n excellent basis for the elaboration of

general principIes on that subject. He hoped that the COIT@ission would express its

appreciation to thé Special Rapporteur for his vaIuable work.

His Government attached great importance to the implementation of articles 6

to 12 of the Universal Dec1nration of Hur:lan Rights and hoped that the principIes to

which they related could be further e1aborated. The United States system of

justice was based on equa1ity before the law, and every effort was made to observe

that principle in practice as wel1 as in legis1ation.

His delegation sh~red the concern expressed by the French, Netherlands and

otber delegations which fe1t that the COIT®ission had not given sufficient

consideration to ~genda ítem 9 and it joined those delesatíons in ur~inB that the

Con~ission should Bive hi 0h priority to consiQeration of the report and studies of

the Sub-Comníssíon at its next session.

l . ..
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§ir_..!:eith UNIVIN (United Kingdom) drew attention to the fact that the

draft resolution ln document E/CN.4/L.1217, of which his delegation was a sponsor,

was presented in the form of an amendment. If it was inserted before the 'text of

the draft resolution on page 54 of document E/CN.4/1070 which the Sub-Commission

wished the Commission to recommend for adoption by the Economic and Social Council,

the two texts would constitute a complete resolution.

Concerning the proposal in Sub,-,Commissio!1 resolution 9 (XXIV) that the

Sub-Commission should be authorized to study the question of self--determination,

his delegation felt that the Cornmission could not properly consider the question

until the following year, after it had received further elucidation from the

Sub··Cornmission" It was not clear from the Sub··Commission' s report what new ground

would be covered by the Sub·-Cornmission or what new factors the Sub~Commission was

to study. The question of self·determination was already on the agenda of at

least six United Nations bodies, including the Special Committee on Apartheid

and the Special Committee of Twenty-Four. The item was also included on the

Commission's own agenda. The Commission had not had sufficient time to give due

consideration to the report and studies of the Sub-Commission already submitted,

and he wondered whether the Sub-Commission intended the product of its work on the

question of self-determination to be submitted to the Commission or to some other

United lIations body.

Ris delegation was happy to learn that the Sub-Commission had now completed

its initial work on the procedure for dealing with communications relating to

violations of human rights and fundamental freedoms in accordance with Economic

and Social Council resolution 1503 (XLVIII) and had appointed a working group. The

procedures tor determining the admissibility of communications as set forth in

Sub~Commission resolution 1 (XXIV) were not entirely satisfactory to his delegation,

but it was prepared, in a spirit of compromise, to accept them as provisional

procedures, since they were so described. It was to be hoped that the many

cow~unications concerning violations of human rights received by the Secretary­

General would soon be given consideration, since that would undoubtedly strengthen

public confidence in the United Nations. The effective implementation of the

provisional procedures would further enhance the prestige of the Sub-Commission

/ ...
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nn'} enab1e thc: llcTIbcrs of the United Ne.tions to nakc ,,-:ood thcir plcdp;es under

Articlcs 55 e.nd 56 of thc Charter to promote universal respect for, and observance

of, hunan rir~hts e..nd fundamental freef1oY"ls for all without distinction ¡¡,s to race,

se:,> lan~uaGe> or relí~ion. It should bc noted that no ncw powers were involved

since the Sub-Con~issíon had already bccn authorized to invcsti~at2 consistent

pQttcrns of ~ross e.nd reliably attested violations of h~.an rights. Qne worth~"n1ile

cf'fect of the nachinery i-íOuld be to di sprove untrue c-,llee;ations ..¡hich "Tere nou

sOl'.e:tines .~:ívE:n currCI1CV because tlwy uere not invc~stic:;aterL Sínce provísíon he.d

been ~,~e for Governnents to corJ"ent before an investi~ation of the complaints

vas undert[;.ken, there necd be no fefl-rs about possiblc encroachJ11.Gnt on the

sovcreignty of Statcs. His dele~~tion looked forwar~ to considerin~ tho report of

the workin~ ~roup of the Sub~Co~~ission re~ardin~ the comuunications rccoived with

2" vicw to cstablishinr: Vh2théT such cOl"lDunications formccl 3. nattcrn nr were purc:ly

rQnla~ ccnpl~ints.

It was highly re~rettable that the session was drawin~ to a close without the

COnil-:Jission i s havin,"; found tino to considor the Sub···Col'1I'lisEion ¡ s study of

discrü1Ín:1tion in rcspect of the ri~ht of everyonc to lcave [my country, includinr(

his ovl!1, ::.nd to rcturn to his country. Since there "ras cvidence to suggest that

cortain r:;roups of peoplc still encountered discrinination in that rersarcL. he

appealcJ to a11 Governnents to examine their policies rclatin~ to the rlovenents

of their subjccts and to ensure that they i·¡ere in n.ccordan~e i1Íth article 13 of

the Univcrsc.l Dcclaration of Eunan Rip'hts. It was only re~listic to recognize

that exccptional ncasures wcrc necessary in excentional cirCUl:lst'3.nCes . Hm.T8vcr,

c:xceptions should be recop;nized as such and should not beCOrrJ0 thc rule or a basis

of policy. Above all, if restrictive re~ulations were to be applied they should

be evenly applied "Tithout discrimination 01' distinction, and particularly vithout

distinction basea on race or rcliGion.

1:!íth rcr;ard to the Conmission' s work prOp;raI'l1'.2 for the tiKnty-·ninth session)

if all the items in which deler,ations expressed nn interest VIerc to be included o

the rcports al1C~ studics of the Sub~CoICn:n.ission would I/nco nore bo neslected. He

therefore a,,;reed "Tith tbe Frcnch representativo that the Corm1Íssion should consider

seriously the possibility of holdino; a special sc:ssion '1twhich che Sub··Corn.mission' s

rcports mi~ht be discussed. Alternatively, the Commission could request the

Econonic and Social Council to arrann;e for the weel~ precedinv: the Comrlissior i s
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regular session to be set aside for that purpose. 'I'hat eould be a temporary

arrangement to elear up the back~log of work ln respeet of the Sub-Commission's

reports rather than a regular oceurrence.

Mrs.~illNOJi (India), referring to subitem 9 (e), observed that ter

Government 9 s rules governing the issue of travel doelunents to persons wishing to

go abroad applied uniformly to all nationals ,rithout aDY discrimination as to race,

religion 01' language. There was no restriction of the kind referred to in draft

principle I (b). Every Indian national abroad enjoyed the unrestricted right of

entry into his mm eountry whenever he ehose to return. However, it was for the

Parlimaent to regulate the admission to 01' expulsion from India of any person

provided that any restrietions entailed ~y sueh regulation were reasonable.

Despite the faet that her Government's poliey was liberal with regard to the

issuing of passports to Indian nationals and the granting of permission to

foreigners to enter and leavé India, the draft prineiples did not fully accord .lith

the legal position in her country. The question whether an Indian citizen had a

right to go abroad and, therefore, to receive a passport had been considered by

several 11igh courts in India in 1965 and by the Supreme Court of India in 1967.

In the case Satwa~-ªing~_Smrh~eyvs. D. RamarathnaI!2o the Supreme Court had held

that no person could be deprived oí' his right to travel except under a procedure

established by law. Subsequent to that decision, the Parliament had enacted the

Passport Act of 1967 which provided for the issuance of passports and travel

dOClunents and regulated the departure from India of Indian nationals and other

persons. The Aet contained provisions designed to prevent arbitrary executive

action.

Moreover, the Passport Act established several conditions for the issuance

of a valid passport and any person who contravened 01' assisted in the

contravention of those provisions was liable to imprisonment 01' a fine, 01' both.

Henc~e) her delegation could not accept draft principle VI in its present formo

Nor '\{as draft principIe 111 satisfaetory, since it appeared to afford greater

possibilities for a foreigner to leave the country of his sojourn than for a

national to leave his mm country. Hel' delegation therefore suggested that

clause (o) of the principle should be red~afted to read:
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¡¡Every foreigner legally within the territory of a country shall, subject

to such limitations as are determined by law for the purpose of securing

due recognition and respect for the rights and freedoms of others and of

meeting the requirements of publíc ínterest 01' natíonal securíty, have the

right to leave the country.ff

As to the forms which the draft princíples might take - an internatíonal

conventíon on the one hand 01' a recommendation 01' declaration along the lines of

the Universal Declaration of Human Rights on the other, her delegation preferred.
the latter because ít would not entail the enactment and implementation of

domestic legislation.

Mr. VERENIKIN (Union of Soviet Socialíst Republícs) observed that hís

delegatíonts posítion on the questíon of procedures for dealing ~ith

cornmunícatíons relating to violations of human rights was well knolVD. It had

repeatedly stressed that Council resolution 1503 (XLVIII) could not be consídered

in isolation from íts antecedent resolutíons, i.e. 728 F (XXVIII), 1102 (XL),

1164 (XLI) and 1235 (XLII), as well as General Assembly resolution 2144 (XXI).

An examination of the background of Councíl resolution 1503 (XLVIII) ShO¡led that

the impetus vhich had led to its adoption had been the will to reínforce the

United Nations struggle against the gross violations of human rights and

fundamental freedoms which arose from policies of racial discriminatíon,

segregation and aparthe~~. Not one of the resolutions which had preceded Councíl

resolution 1503 (XLVIII) had provided for the Commíssion 01' the Sub-·Co~~ission to

jnvestigate complaints frem individuals. Against that background, that resolution

could not be justified legally unless íts provisions were ínterpreted in conformity

with the provisions of the other resolutions he had mentioned. There had, as

a rule, been general agreement in the Sub-Commission that the Working Group shou1d

consider only communications which might reveal a consistent pattern of gross

and relíably attested violations of human rights. It was therefore most important

that pragraph 1 of Sub-Commission resolution 1 (XXIV) should be very strictly

applied and that the provisions of the Charter regarding non-interference in the

domestic affairs of States should be carefully observed. Another matter to whice

scrupulous attention should be given "ras the provision in paragraph 2 of the
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resolution which stated that cornmunications might originate only from

non-governmental organizations which were acting in good faith in accordance with

recognized principIes of human rights and were not resorting to politically

motivated stands contrary to the provisions of the United Nations Charter. That

stipulation was well justified, in his delegationts opinion, because of the

Po!':c:;h; 1 ;-1-;:,- !..:...... L l'a.J:I.; ",,,no ~~ .:.vltl war tactics might be tempted to poison the

_:-LllvC>J:'Ilere of international co-operation by submitting a continuous flow of

slanderous attacks on the political or economic institutions of some countries.

The organ entrusted with the task of investigating the cornmunications would be

viable only if it was guided by the principIes he had outlined, and especially the

realization that the prime concern of the United Nations must be to detect

violations of human rights arising from policies of racial discrimination,

segregation and apartheid. If the Working Group was to depart from the spirit of

the United Nations Charter; it could not be expected to survive. His delegation

believed that the test of the entire undertaking depended entirely upon that

Group's approach to the task of protecting human rights.

Mrs. ~NON ~India), invoking rule 45 of the rules of procedure, moved

t~~t further consideration of item 9 should be postponed until the twenty-ninth

session and that the debate on that item should accordingly be adjourned.

The CHAIRMAN said that under the rule cited by the representative of

India, one member might speak in favour of and one against the motion, after which

the motion would be irrmediately put to the vote.

Mr. JINAQ~ (Nigeria) said his delegation supported the motion because it

considered that all the subitems under agenda item 9 warranted far more thorough

consideration than they had received at the current session. Subitem 9 (b) was

of great importance, in his delegation's view, since the draft general principIes

affected a number of the provisions in the Nigerian Constitution. le also

considered that subitem 9 (d) could give,rise to a most interesting discussion in

which the virtues of the African way of life could be contrasted and compared

with customs in countries of other continents.

His delegation intended to become a sponsor of draft resolution

E/CN.4/L.1214 under subitem 9 (a).

/ ...



E/CN.4/sR.1180 --90.-

~'Ir._ Eml!?-QO~ (Austria) said that -Che Commíssion h11'i h¿,en confronted ¡-rith

the problem of insuffieient time to eonsider the reports of the Sub-Co~~ission

ever since 1960. He could not$ however) support the Indian motion unless the

representative of the Secretary-General "ras able to give an assurance that the

Commission would be a110tted sorne extra time in which to deal ~íth the ítem,

as had been suggested by the representatíves of Franee aBCi tbe Unitcd Kingdom.

The CHA~R¡~~~~, replying to a question by the Uníted Kingdom representative,

se.id thc-ct, under rule 1.5 of the rules of procedure 9 discussion on the draft

resol'~tions ,lOuld be adjournecl as Vle11 as consideration of the ítem itself if the

Indian motian was adopted.

~lr .=-,,9_C2!:IR~~RER (Director, Divisioll of HUlTCan Bights) said that the

possibility of exteúding the Commíssion 1 s session by one ifeel<:: would depend in the

first place on the Council, "bieh established the ti',:le·-te,ble of meetings, and ín

the secoud plá.ce o:r. the Gei101'a1 Assemb1y, vrhich tookthe Te.levant budgetary

de'~iGions, H01ievcr, it 'Jould he p'oper fol' the Cormnission to make a proposal to

that effect to tlle Council..

'I'h~-º_1:!!~~~..l,:~! invi ted H,E:mOers to votc: 011. the Indian motion to adjourn

the: J.",: ~;> -':-, the ítem undel' discussion.

'1.1:::'._' ':::',.::.~'~ -prcpo~.§:Ly?--~_.?,dCi~Y~ed _:tJ'~~_,!:o.tes _t.o.._,~_,_.:.!'i th,._J.:.~,~~st~~~~~~_~, ..

Ur,~,....::ar:!:, Bº'{~.!! (WetherJ.111ds), speaking in e~{plana.tion of hís vote, saíd.

t:u'"t he had vo'c.ed a.¿;ainst the motion to adjourn the dE:bate Gn ítem 9 Lecause the

COI:L'li::'slon had befare it various proposa1s ínad? by the Sub--Commíssion" a resolution

on slavcl'Y and. alnendlJ1ents to it, w'hich 0,11 reflected many years i ,lOr}: by the

SUb-,COI:~.¡i,ssion_ IiO\.J that the motion had been p8.ssed) no decision could be tal:en

011 thos(; :oJ:'::Jposal.s, and the unsatisfactory "ay in ",hich the Cornmission had

tcrminate.J. d.scuss,1.cn of tJ.le ítem 1"as a disservice to th2 Sub-Commission.

!3J..:.~Kejtl~,,_UI'J~pT (l.fni ted Kingdom), speaki:~ls in exp19,nél:tion of his vote,

s8.id tJ:wt his delegation sba:r'E:d the concern of the delegation of the Heth':'1'1and::::"

!
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been given no Gecision regarding its work, and no recoTIlluendation concerning its

futuro meetings, 'rhe reso1ution regardin8 the International Year for Action to

Combat Racislu and Racial Discrimination had been ignored, ando a very important

resolution on slavery, on which a great deal of work had been done, had also

been dismissed,

ELECTION OF r1Er1BERS OF THE SUB~COI~~ISSION ON PRIVENTION OF DISCRIMINATION AND
PROTECTION OF HINORITIES (E/CN. 4/1088 and Corr, 1 and Add.l··"5) (~oncll~ded)

~1].:~__9-ºHREI~~R (Director, Division of Human Rights) announced that certain

financial implications arose from the results of the election of members of the

Sub-CoTIITnission held at the 1179th meeting,

rir, Ruhashyankiko had been appointed by the SUb-COID~ission as its Special

Rapporteur to carry out the study on the question of the prevention of the crime

of genocide but had not been nominated for re-election to the Sub··Commission

in 1972. He vTOuld nevertheless be required to present his progress reports and

final report to the Sub-Commission, possibly in 1972, 1973 and 1974 01' 1975. The

costs involved for trips to Headclue,rters for tbat purpose had been estimated at

c~~";roxiGlately ~i2j200 for each year, 01' a total cost of ~;8 .800. Funds were available

for the 1972 trip, but additional funds would have to be requested for the other

years as appropriate.

he o Humphrey, ,·¡ho had been appointed a member of the vwrking group on

cornmunications referred to in paragraph 1 of Council resolution 1503 (XLVIII)~ had

also not been re··elected to the Sub-Commission in 1972. Under the terms of that

resolution, it was not completely clear whether he ,{ould remain a member of the

working e;roup and the Chairman of the Sub-Commission would be seized of the

question in the light of the records of the Sub-Co®nission, I~tbh¿~fqJ~t to be

replaced j the cost involved for his participation would be approximately $500

in 1972.

MI' ..TARASOV (Union of Soviet Socialist Republics), referring to the

remarks of the representative of the Secretary,·General J said that a detailed outline

01' the financia1 imp1ications 5hou1<1 have been submitted to the Cornmission befare

any decision vas takeno vJhy, in l/articular, díd the Specia1 Rapporteur llave to

submiG a report every year from 1972 to 1975, ~¡hich ITaS a complicU::,;;¿',1.~·'·dno. ';cost1Y

pracedure?
/
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Turnin~ to the question of tce composition of the workin~ ~roup, he sRid th~t

it h2d been estnblished th~t the members of the ~roup rrulst be elected from amonS the

me!~)ers of the Sub-Co~~ission. Therefore, any person who ceased to be a member of

the Sub-Con,,:,ission automatically ceased to be rt member of the ivorking eroup. Since

no n,er::bers oí the vlOrking croup should be non-members oí the Sub-Commission, t!1ere

was no question of any financial implications.

Er. WffiTHJEZ COBO (Ecueil.or) said that the procedure he.d been established

whereby members of the workinr, group were to be elected from a particular regional,
f:roup, vhich in the present case ifas the ~'Testern Europe2.n [';roup. A nei{ member

could be appointed in accordance with well-established procedure.

lír. SCHREIBER (Director, Division of Human Rights), replying to the

representatives of the Soviet Union ~nd Ecuador, said that it mi~ht not necessarily

be essenti ..:t1 for the Si)ecia1 Re.:.nporteur to visit Headquarters so mnny times j tüe

estimates were based on the p~st practice of the Sub-Co~~ission.

QUESTI01T OF THE VIOLATION OF HmiIAN rUGHTS AND FUNDAMENTAL FREEDOI1S, INCLUDIIiIG
POLIeIES OF RACIAL DISCIUMINATION AIID SEGI:EGATION AUD OF AP.4RTHEID, IN ALL COUNTRIES,
WITH PARTICULAR REFERENCE TO COLONIAL AIID OTHER DEPENDENT COUNTRIES AND TERRITORIES
(E/CN.4/923/Add.5, E/CN.4/1092 and Corr.l, E/CN.4/1094; E/CN.4/L.1216):

(n) STUDY OI" SITUATIONS UHICH REVEAL A CONSISTENT PATTERN OF VIOLATIONS OF HUMAN
RIGHTS AS PROVIDED IN COt.1I,nSSION RESOLUTION 8 (XXIII) AND ECONmlIC AND SOCIAL
COmJCIL RESOLUTIONS 1235 (XLII) AND 1503 (XLVIII) (E/CN.4/1070 ~nd Corr.1)

(b) ¡¡ODEL nULES OF PROCEDURE FOR mJITED NATIONS BODIES DEALING HITE VIOLATIONS OF
HU¡,!iUJ IUGHTS (COMllISSION RESOLUTION 14 (XXVII)) (E/CN. 4/NGO/163 anc1 167;
E/CIL 4 /L .1218)

j,1r. HOVEYDA (Iran) recc.11ec1 that his delep,;ation, after requestin~ the

inclusion in the Cornmission I s 3,p:enda. of e.n item on the muss expulsion of Iranie.n

nationuls from IrQq, had ar,reed that the matter should be raised under iten la of

the e.[;end<:>. as aoopted. In acceptin~ that compro:r.lÍse, his delegettion had tcken into

2.ccount the fact the.t the problem hetd n more general aspect, namely the multiple

violations of human ri~hts to which ille~21 expu1sions ~etve rise. The problem of

8~SS expulsion should be considered by the Corr~ission and other bodies dealing with

h~~n riehts because such cases offered one of the principal examples of viol~tions

of the fund2mental human rights set out in the Charter, the Universal Declaration
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of Human Riehts and many other international instrUflents. The attention of the

Connnission should therefore be drmm both to the general problem of mass expulsion

and, in particular, to the plight of tens of thousends of Iranian victims of the

action of the Iraqi ~uthorities.

Mr. AL-SHAWI (Iraq)) speakin~ on a point of order, asserted that the

matter was not within the competence of the Cornmission. It had both political and

le~al aspects, but a hwn~nitarian issue was not involved. In addition, it fell

within the domestic jurisdiction of a Member State, and 0.11 States, under several

provisions in the Clw.rter, were prohibi ted from interfering -in such internel

affairs.

The claim of the representative of Irnn that his statement was based on a

decision of the Commission at the second ~eetinr, of its current session was

unacceptable. During the debate on the Irenian delegation's request far the

inclusion of the praposed item,the delegation of Iraq had cate¡:;orically opposed

discussion of the question. He considered that neither his delegation, nor the

Con~ission as a whole, was cor~~itted by that decision, which he had refrained from

challenginG only because he had not wanted to delay the work of the Connission.

His delegation reserved the right to reply fully to the statements of the

representative of Iran •.

The CHAIm~N urr,ed nembers of the CO~Dission to restrict themselves to

matters relevant to i ter:'l la of the agenda, and :).lso to respect the decision taken

by the Commission at its 1140th meeting.

~tr. HOVEYDA (Iran) said that the fact that the representative of Iraq at

the l140th meetin~ had reserved his right of reply showed that he hed accepted the

decision of the Commission. In addition, he stressed that it ,vas not his delegation

which was introducing other consid~rations into the discussion, but the deleeation

of Iraq, which had distributed a docum.ent in reply to the note from the delegQtion

of Ir~n requestin~ inclusion of the m~tter in the aGend~.

Hr. AL-SHAHI (IraqJ snid thgt Ilt the COI'LDission' s 1140th meetine; the

Chairman had nade e statement that the reprcs2ntative of Iran hnd ~greed not to

insist on the inclusion of the item in question Out would raiso the mc.tter during

l . ..
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the ~iscussion of item la. Th~t did not ne~n th~t there w~s any decision or

censensus of thc Co~.ission.

The CHAIRMAN S2.id that when he hc.d mentioned the decision of the

Con~ission, he h~d been referring to the text w~ich he had road out after the

consult2.tions, ,,,hich h~d not bcen qucstioned by p.ny member, anél. the· sto.tement nc.de

subsequently by thc representative ef Iraq.

tk. HOVEYDA (Irc.n), continuine; his statement, so.id that ?"s he he.d deo.lt

,Jith the subject in notes Rddressed to permanent missions [lnd te the Secretary­

Gener~l anc~ in his statenent P..t the llJ.¡.OtlJ meeting, he had not intendcd to refer

::.:,,:o.in to tlw l,~!"\entc.ble evcnts !1ffectin¡:~ Irani:'.Ds in Iraq. Ho.rever, the Ir!1q.i

rcprescntative in his reply to those char~es, and particularly in dOClment

E/CH. 4/1094, hacl simply rej ectC2d the fc\cts and launched into a polenic.

Consequcntly, his O'ffi clele~ation was obli~cd to set out thc facts once ag~in to

nc.ke th(;!!! clear to tlle Commission.

In his réH:c.rks r:.ade o.t the 1140th neetine; the represent.':Ctive of Ire.q h,",d

cl,ür::od th.~t his Gov~ri1me:nt hQc!. violQted no provísions of any internntiono.,l

instrur:lents on hUl'1c.n rip;hts, o.nd thn.t t~lerefore no humanitario.n problem vas posed.

Thc delee:a.tion of Iran, hovrever, h:J.d a full dossier cont:c.ininr; t~10usands of

letters received from Iraninn citi zens expelled from Ir.:;.C!, vrhich he '10.5 prepared to

m2.ke avnilable to members of thc ConDission. Those letters included reports fron

Irc.nin.n citizens pre:viously resident in Ir~q who had been sep~ro.ted fron their

f~ilies; o.eprived of their property, 8.no. expelled from I1'o.,q without Qny

l'lotific~"tion e.nd, sometimes o in the micldle of the night. In Q(lC'.ition te such

l~tters, newspaper articles, reporta from international observers anO. photo[raphs

1111 bore ,-Jitness to the inhum~cn tre::.tl":lcnt anc.l.. multiple violc.tioil.s of J:lU1'18.Il rir:r,hts

for which Irc.q was respcnsible.

At the 1140th l'1eetin,r¡; the represent~,tive of Ir8.q h::-,o. cl:ü!"cd thc1.t tbere h:J,d

boen no expulsion of Iranio.,n TI'J.tiono.ls from Irr,q, Qnd that a sn:lll nunber of

illecnl entrants h'J.o. bee:n assisted in len.vine the country. '1'11e (ele,\~tion of I1'an

'"Ims in possession of films which conclusively n1'oved the controTY, .:'.1111 vhich could
,

be: shovm to ~"ny me!".oer of the COr.l!:1ission vho hac"1. cloubts on the sub.ject, '!'he clair'1
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of the Ir(~qi representative that no expulsions h~d taken pl~ce accorded ill with the

f(';.cts ('tnd ';úth the legal definition of the tern Tlexpulsion li in international law.

The Ira(ji claim that those Iranians expelled from Irc.q had entered the country

illegally r~ised the question of how the Iraqi c.uthorities had suddenly decided that

tens of thouscnds of Irnnians. VIho had lone; been living in Irnq, 'iTere living there

illegally. It was conceivable that some individuals might have . entered Iraq

illegally, but how could that be claimed in respect of tens of thousands? His

delep;ation pos ses sed photocopies of Iraqi docUrJents which proved that most of the

expelled Iranians had he,d v':'.,lid residence or vTork permits vlhich hnd been issued by

the Irc.qi authorities. A file of them vTo.s also cwailable to ner.J.bers of the

Cow~íssion TnlO might wish to consult it. While the reprcsentative of Iraq had

cJ.¿1üled tilat onl~" o, rOT pérsons hO,d bee':l expelled, the CODlni ssion should be Bade

aware of the fact that Elore t;l2.n 60,000 Irn.nians lmd so far been affected by such

lTIl':asures. Those eX1J1.üsions h'.(1 t<3~Cll p:~~ce not only in f1aPT8.nt violation of the

BOSt basic hUYüe.n ri r~hts, but [;,lso in oppositicn to univers:üly 2,ccepted and long

recormizecl intcrDé1tionrü norms on the suoJect. More than t.~üf a century previously.

de Boeel;: had. stated that the conccpt of f~xpulsion as a discretionD.ry povler of States

u:::.s bei nr~ alxmd.oned cmd tllac t:'-18 f:c-cedom to expel persons W'lS not ::tbsolute. In

1925) Politis, one of the c;reat fi~~ures in international lm.¡-, h'1cl saiel i t wo.s an

incredible pc.radox that cm 0,1ien rli¡:;Lt enter a country, settle 2nd vrork there

'Iáthout l1é.wiw~ o.ny guc\rantee ar:ainst arbitrary expulsicm Vlhich coulo. lead to his

ruin. Elelm::ntary standards :",nd internp,tionc.l practice clemand2d thCl.t 3.n e.lien

s~lould h2,ve thc :dr3h-i: to protectioll of his :r;-<::rson and bis property. Expulsion could

be ~1ustif:Led orüy if the activitics cf the :;:JcTs'.:m expellcd seriouslJT endangered

residinro; vTÍ thin tne cxpelling Sto,te for som8 lcngth oí' tiyr,e ",ne'.. w:;,s est::'cblisl1ed

tbe:ce \-!oul.~ l)E; fully justi1"i2cl in 2s];:ing fer r<';G.sons for the expulsion. Thus thc

expelling Statf:;; must héwe 8.dequél-te reason:3 for carryinr: out the expulsion. Inc1ced,

internn..tion:i.l. Jurisprudcnce shoved th2t. in a num1.Jer of C:1SCS the expellinr; Sto.te

h::.d bC:fm obli[\2d to pécy compenso.tion for unj ustificd expulsic;1, It vas true that

the note submittE:c1 by the reprcsent::ttive of Ir'1Q suggestec1 thé'_t the Ire.nio.ns vho hO.d

becn cxpel1cc1 consti tuted ~ threat to Ir8.qi securJ.ty cne: to the country' s econowy.

J
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However, the Iraqi Government had never provided the slightest proof of those

alleG~tions. Indeed, it would be difficult to do so, since manJr of the Iranians

in qup.stion had long'been living peacefully in Iraq, lar~ely because the religious

sanctuaries most inportant to the Shiiite sect were in that country, ana it was

nost unlikely that they would suddenly becone a threat to Iro.q 's security. The

truth was that the expulsions constituted collective ven~eance Q~o.inst a specific

ethnic group.

Furthermore, persons affected by acts of expulsion were covered not only by

co.sic principIes of human riGhts but also by intern~tional norns relatin~ to

aliens. A nininun international standard had already been establishéd for the

treatment of aliens, and States failing to comply with it could be held o.ccountable

to the international co~unity. Many well-known cases in intcrnationo.l lavr had

esto.blished that considerations of national sovereirnty could not be invoked with

regarG to acts which ran counter to internntional standards. Since, in nddition,

the expelling State was restricted by the underto.kinf it ho.d mo.ue towo.rds the

State whose nationals it was expelling, Iraq was responsible unJ~r the International

Convention on thc Elimination of All Forms of Racial Discrimino.tion, the 1937

Treo.ty for the Pacific Settlement of Disputes between Iran ~d Iraq, Gnd the Solemn

Declaration of 1932 in which Iraq h~d undert~ken to r,uarantee the richts of

ninorities and aliens in its territory.

However, Iraq had incurred international liability not simply through the fact

of expulsion, but by the manner in which it had been carried out. L~rfo nunbers

of people had been expelled who belon~ed to ~ single ethnic group.

In his letter of 18 February 1972, the representative of Iro.q h~d st~ted that

his Government catee;orically rejected the a11cGation concernin/?: thE: prE::scnce of

Iraqi nationals among those deported. Nevertheless, inquiries carried out by

Iranian 2nd international authorities had established that more than 2,000 persons

amonsst those cxpelled were in fact Iraqis. Such infiltro.tions of Iraqis into

Iranian territory were, ~oreover, not calculated to improve rclations b8twecn the

hro countries. His country had sought {!ood relations .rith all countries, and hnd

succeeded, except in the case of Iraq. Iraq must show a ninimun of [ood f~ith,

vri thout "rhich the problems bet,·reen the countries could not be solvec.. At the
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1140th meeting the representative of Iraq had said that thousands of Iranian

families were still happily living in Iraq. It was to be hoped that that would

continue to be the case. Relations between the two countries c0uld be improved

on1y if the mass expulsions were ended and if the Iraqi Government gave serious

consideration to reparations to those who had suffered unjustly. Firmness on the

part of the Co~ission on Human Rights, on the basis of international law and

generally accepted principIes of hu~an rights, would encourage Iraq to take the

appropriate action.

He was aware that it was not only nationals of his country who suffered from

such acts. The Commission should study the general question of the status of

aliens in other countries. In él s~irit of concern at the general problem, as wel1

as the individual case under consideration, his delegation hoped shortly to submit

a draft resolution on the subject.

The meeting rose at 1.25 p.m.
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