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REPORT AND STUDIES OF THs SUB~COLMISSION ON PREVENTION OF DISCRIMINATION AND
PROTECTION OF MINORITIES (qpntinued)

(a) DRAFT PRINCIPLES RELATING TO EQUALIITY IN THI ADMINISTRATION OF JUSTICE
(ECONOMIC AND SOCIAL COUNCIL RESOLUTION 1594 (L) AND GENERAL ASSITMBLY
ROSOLUTION 2856 (XXVvI)) (E/CN.L4/1077; E/CN.L/L.121k)

(b) STUDY OF DISCRIMINATION IN THE MATTER OF POLITICAL RIGHTS AND DRAFT GENERAL
PRrIVCIPLES OF FREEDCL AND [ON-DISCRIMINATION IN THE I'ATTHER OF POLITICAL
RIGHTS (COITMISSIO.I DECISION OF 25 MARCH 1971) (E/CN.4/1013 and Add.1l-k)

(c) STUDY OF DISCRIIINATION IN RESPECT OF THE RIGHT OF EVERYVONE TO LEAVE AIlY
COULTRY, INCLUDING HIS OWN, AND TO RETURY TO HIS COUITRY, AND DRAFT PRINCIPLIS
O FREEDOI AUD NON-DISCRIMINATION IN RESPECT OF THAT RICGHT (COMIISSION
DECISIO. OF 25 MARCH 1971) (E/CN.L/1042 and Add.1-3)

(d) STUDY OF DISCRIMINATION AGAINST PERSONS BORN OUT OF WEDLOCK AND DRAFT GENERAL

PRINCIPLES O EQUALITY AND 1iON-DISCRIIIINATION I RESPECT OF SUCH PERSONS
(COMMISSION RESOLUTION 19 (XXV)) (E/CN.4/1078 and Add.1-2)

(e) REPORT OF THE TWENTY-FOURTH SESSTION OF THZ SUB-COMMISSION ON PREVEWTION OF
DISCRIMIVATION AND PROTECTIO: OF MINORITIES (E/CH.L4/1070 and Corr.l,
E/CR.L/L.1217 ana L.1220)

I'r. SALZBERG (International Commission of Jurists), speaking at the

invitation of the Chairman, said, with special reference to chapter II of the
report of the Sub-Commission (E/CiT.4/1070), that the Commission on Human Rights
could not fully consider its capability to deal with huuwan rights violations
without taking into account the United Nations response to the violations of human
rights committed between March and LCecember 1971 in what had been East Pakistan.
It was estimated that at least several hundred thousand people had been killed,
many, including women and children, solely on the basis of their religious belief
or ethanic origin. The International Commission of Jurists was preparing a report
on the events in that country and their international implications and it believed
that in view of the case of East Paliistan the Commission on Muman Rights should
reéonsider the adeguacy of the United Nations machinery for the prevention of
violations of human rights. It should consider how the existing procedures and
organs could Le utilized more effectively, whether new procedures or organs should
be created to deal with such situations in the future and whether the Commission,

at the current session, could take action concerning the East Pakistan case and its

conseguences.
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The United Nations rad decided on several occasions that situations involving
gross violations of human rights were not essentially within the domestic
Jurisdiction of any State and that, accordingly, Article 2 (7) of the CHarter
did not apoly in such cases. The United Nations had declared that those situations
threatened infernational peace and security and were therefore not the exclusive
concern of the individual State involved. At the invitation of the General
Assembly, the Economic and Social Council had authorized the Commission on Humen
Rights and the Sub-Commission on the Prevention of Discrimination and Protection
of linorities to consider and make recommendations concerning situations which
revealed a consistent pattern of vioclations of human rights. The United Nations
therefore had the authority and the duty to act responsibly to prevent any
situation which revealed such a pattern. The gquestion was whether the United
Nations had exercised its authority with respect to the situation in former
East Pakistan.

The Security Council had not been seized of the question until December 1971,
at. which point it had been too late to reverse the course of events. Although
in August of that year 22 internaticnal non-governmental organizations had appealed
to the Sub--Commission on the Prevention of Discrimination and Protection of
Minorities to consider the situation and a representative of the International
Commission of Jurists had spoken before the Sub-Commission, drawing attention to
various reports of the violations, .the menbers of the Sub-Commission had not been
willing even to discuss the situation. The Coummittee on the Elimination of Racial
Discrimination had met in April and September 1971, but, although Pakistan was a
State Party to the Convention wider which that Committee had been set up, the
Committee had not questioned the Pakistan Government's treatment of the Bengall
people, nor had any State Party submitted a complaint asainst Pakistan or called
for a special session of the Committee, as provided for in its rules of procedure.
Again, the Lconomic and Social Council had dealt only with the humanitarisn aspects
of the situation, and the General Assenbly had followed the sawe course until

the situation had been brought before it as a threat to international pecace and

security in Decenber 1971.
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There were a number of existing procedures and organs for dealing with
situations involving an imminent threat or the wilful destruction of humaﬁ lives
on a massive scale and Member States must utilize them in an objective and consistent
manner. The special procedures provided for under Economic and Social Council
resolutions 1235 (XLII) and 1503 (XLVIII) would involve lengthy investigations
and would therefore have little, if any, effectiveness in preventing the destruction
of lives in situations similar to the Rast Pakistan case.

His organization suggested that the Commission on Human Rights might consider
requesting the Economic and Social Council to allow the Commission to hold emergency
sessions to deal with urgent situations involving an imminent threat or wilful
destruction to human life on a massive scale. Such sessions might be convened at
the request of the Security Council, the General Asseumbly, the Economic and Social
Council, the officers of the Commission, a wajority of the Commission merbers or the
Secretary-General. The Commission in emergency session mipht utilize a variety
of techniques to prevent human richts violations in the State concerned, such as
the appointment of an ad hoc working group of experts to visit the State, with its
consent, and investigate the situation.

As to what the Commission could do at the current session with respect to human
rights violations in former Last Pakistan and their conseguences, he suggested that
it might establish a working group composed of independent experts to visit
Bangladesh and Pakistan and investigate and report on the extent and causes of the
violations. The Government of Banzladesh had invited the United Iiations to
establish such a working grouv. Such action should be useful in preventing the
development of similar situations in the future and would, moreover, demonstrate
that the United Mations was not indifferent to the crimes committed against tae
Bengali people. The working group mirht also consult with the Bangladesh
Government on the arrangements for establishing an internmational war crimes tribunal
which the latter was reportedly intending to set up. The Government of Bangladesh
had declared its intention to protect its minorities and to try in accordance with
the rule of law those who had committed war crimes and crimes against humanity,
and the working group might consult the Bangladesh Government on measures being

taken to protect the non--Bengalis.
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lir. AKRAM (Pakistan), speaking in exercise of the right of reply, said
that he felt it necessary to refute the charges and misrepresentations contained
in the statement of the representative of the International Commission of Jurists.
While Pakistan had the greatest respect for that orgenization and its humanitarian
objectives, it would have hoped that ICJ might have found it possible to adopt a
more balanced view of the situation in FEast Pakistan, on the basis not only of
humanitarian considerations but also of international law. The expression "crimes
against the Bengali people” had becore a fashionable phrase. It was true that
certain excesses had taken place, but they had been exaggerated out of all
proportion by the mass media. It was not the task of the Commission on Human Rights
to establish special investigatory working groups such as that provosed by the
representative of ICJ. Tne Pakistan Government was prepared to examine thé
evidence against persons accused of crimes or offences in East Pakistan. He
stressed that the territory where the incidences had occurred had at the time been
under the jurisdiction of the Pakistan Goverament and that, accordingly, the
authorities in Dacca had no vrignht, from the juridical viewpoint, to bring to
trial personnel of the Pakistan Government. Such action would be a reprisal and
not a trial.

The present situation was extremely delicate and of great iuportance for the
future of the peoples involved. His delegation therefore considered it totally
unacceptable to have it disturbed by such statements as that made by the
representative of ICJ. The latter, while making much of the alleged violations of
human rights and atrocities, had failed to make any r«ference to the violations of
the Charter provisions involved by the dismemberment of a sovereign State or
to the question of the non-repatriation of war prisoners. He urged that attention
should be given also to the Pakistan side of the picture, which had been largely

ignored by the representative of ICJ.

lrs. ACHARYA (All-Tndia Women's Conference), speazking at the invitation

of the Chairman, said that the organization she represented was dedicated to working
for a society based on principles of social justice, equal rights and individual

dignity, supporting the claim of every citizen to enjoy basic civil liberties, and
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co-operating with the peoples and organizations of the world for the implementation
of those principles which alone cculd assure permanent international amity and world
reace. It had a mewmbership of 76,000, with 58 main branches and L03 sub--branches

in India.

The Conference welcomed the Cormission's adoption of resolution
L/Cil.4/L.119(/Rev.1l. 1In observation of the International Year for Action to
Combat Racism and Racial Discrimination, the Conference had asked its branches to
hold seminars and meetings in their respective areas in 1971, organized a seminar
on the eradication of racial discrimination and Issued articles, in its official
publication, on the evils of all tynes of discrimination. The Conference had
passed & resolution urging its meubers to engage in & wmerbership campalgn to
bring minority ~rours within its fold and to arrange festivals to bring varicus
religious and etinnic groups together.

‘inile oporeciating the steps taken by the Cominission to eradicate all types
of discrimination, the All-India VWomen's Conference noted with concern that
there was still <reat discrimination ageinst voren in matters of political and
civil rights. In many parts of the world uvomen did not enjoy full politicel
rieonts, even though they were accord-sd them by the Constitutions of their
countries.

In India many wcren held high posts in the administrative and judicial
services and in both the central and State Governments. The Priue liinister was a
voman, snd Indla had a woman ligh Court judce and a woman Chief Ingineer. In
engineering and medicine, wowen had won great distinction. HNevertheless,
experience had shown that a woman had to be twice as ood as a men to occupy such
hirh posts, formerly aveilable only to wen. Ihe Indian Governmenl had appointed
a comrittee to study the status of vorou in India.

The Conference welcomed the United -lations decision to apnoint a ircran
Assistant Secretary-General. It sugeested that o  seminar should be held to
dizcuss the guestion of political and civil rishts for women, in order to higalight
the proolers existing in that recard in the coatennorary world.

iir. Kulaga (Polsnd), took the Chair.
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Mr. JACK (Internationsal Association for Religious Freedom), speaking at
the invitation of the Chairran, said that IARF was an association of religicus
denoninations in varicus regions of the world, including Buddhist, Christian,
Hindu, Moslem and Shinto groups.

On behalf of IARF and also on bchalf of the Vorld Conference of Religion for
Peace, he expresscd the deep cconecern about the continuance of mass rurder and
nassacre in the rodern werld. Twe world wars had occurred since 1900, and, quite
apart from those wers, there had been many instances of massacres of huzan beinfgs.
Such tragedics were bound te recur unless men developed new habit patterns and
estoblished new.laws to prevent them. Since the time of Hitler's atroeitics, rore
persons hod been killed by massacre than by traditional wer. The representative
of the International Cormmissicon of Jurists had made some very practical suesestions
for steps which the Unitcd Prticns, and the Commission cn Human Rights in
particular, right take to prevent such rmossccres from taking ploce,

The Corrissinn on Humen Rights cculd not only suggest, or even cffect, changes
in its own operations but could s2lso reccmrend prccedures for the United ¥ations ns
o, whole to protect the elerentnl hunman right to be free freom nmnssacre, 1f the
Cormission felt that it was itself uncble to work successfully on that issue. He
sugsested that the Cormmission might authorize o sub-committee or roapporteur to moke
o full study of huran nass=cres since the end of the Second World Wor., On the besis
of thet study, the Comnission could mnke ecermprehensive suggestions to all United
Jations crgans and other relevant ~rpgenizetions, including non-~governnental ones,
and new patterns ~f nction agninst mnssacres cnuld be sugeested, utilizing existing
United ¥~ti-ns machinery or setting up new machincery if necded.

Any new aopproach to the preblem of preventing massncres rmust include a
censiderntion of new deterrents. That gquestion must be explorced in depth by
psvchologists ns well ns lawyers. The internaticnel nachinery envisrred must be
able b~ et ouickly and, thereforc, with relatively few pcliticnl restraints.
Expericnce had showvn how politicnl dendlocks could work against hunan rights ond
even fov~ur those whr cormitted nassacre. At lemst the initinl investigaticn of
an 2lle~cd mossnere should e free from pelitical restraint. The Seerctory-General

cruld perhaps aveil hinmself tc o grenter extent of his prwers under Article 99 of

/...
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the Charter. Article 2 (7) of the Charter should in no event be used to prevent
the investigation of or action against human massacre. There shcould be some United
Netions organ - perhaps the Commission meeting in special session, as proposed

by the representative of the International Cormmission of Jurists and others - that
would be free at least to investigate allegations of massacres.

He stressed that his remarks concerning possible new machinery for the
prevention of massacre were not directed against any particular State, group or
continent,

A means must also be found to stop messacre once it had bepun. Could not the
rodern tools of science and technology be utilized for that purpose? Helicopters,
for example, might be used to save minorities in danger of massacre. A United
Nations fleet of helicopters should be made available, if only on loan from
Governments; by that means many thousands of human beings could be saved from

nassacre 1f action was taken with the requisite promptness.

Mr. STILLMAN (United States of America), exploining his delepation's vote

on resolution E/CN.L4/L.121k, said that it had voted in the affirmative. The study
of equality in the administration of justice referred to in the resolution was of
a very high qunlity and provided an excellent basis for the elaboration of

peneral principles on that subject. He hoped that the Commission would express its
appreciation to thé Special Rapporteur for his valuable work,

His Government attached great importance to the implementation of articles 6
to 12 of the Universal Decloration of Human Rights and hoped that the principles to
which they related could be further elaborated. The United States system of
justice wes based on equality before the law, and every effort was made to observe
thet principle in practice as well as in legislation.

His delegation shared the concern expressed by the French, Netherlends and
other delegations which felt that the Commission had not given sufficient
consideration to agende item 9 and it joined those delegations 1p ureing that the

Commission should give high priority to consideration of the report and studies of

the Sub-Commission at its next session.
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Sir Keith UNWIN (United Kingdom) drew attention to the fact that the

draft resolution in document E/CN.L/L.1217, of which his delegation was a sponsor,

was presented in the form of an amendment. If it was inserted before the text of
the draft resolution on page 54 of document.E/CN.h/107O which the Sub-Commission
wished the Commission to recommend for adoption by the Economic and Social Council,
the two texts would constitute a complete resolution.

Concerning the proposal in Sub-Commission resolution 9 (XXIV) that the
Sub-Commission should be authorized to study the quéstion of self-determination,
his delegation felt that the Commission could not properly consider the gquestion
until the following year, after it had received further elucidation from the
Sub--Commission, It was not clear from the Sub-Commission’s report what new ground
would be covered by the Sub--Commission or what new factors the Sub-Commission was
to study. The question of self-determination was already on the agenda of at
least six United Nations bodies, including the Special Committee on Apartheid
and the Special Committee of Twenty-Four. The item was also included on the
Commission's own agenda. The Commission had not had sufficient time to give due
consideration to the report and studies of the Sub-Commission already submitted,
and he wondered whether the Sub-Commission intended the product of its work on the
question of self-determination to be submitted to the Commission or to some other
United Nations body.

His delegation was happy to learn that the Sub-Commission had now completed
its initial work on the procedure for dealing with communications relating to
violations of human rights and fundamental freedoms in accordance with Economic
and Social Council resolution 1503 (XLVIII) and had appointed a working group. The
procedures for determining the admissibility of communications as set forth in
Sub-Commission resolution 1 (XXIV) were not entirely satisfactory to his delegation,
but it was prepared, in a spirit of compromise, to accept them as provisional
procedures , since they were so described. It was to be hoped that the many
communications concerning violations of human rights received by the Secretary-
General would soon be given consideration, since that would undoubtedly strengthen
public confidence in the United Nations. The effective implementation of the

provisional procedures would further enhance the prestige of the Sub-Commission
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ant enable the Merbers of the United Wetions to make good their pledges under
Articles 55 and 56 of the Charter to promote universal respect for, and observance
of, human rishts and fundamental freedorms for all without distinction as to race,
sex, language, or relizion. It should be noted that no new powers werc involved
sincc the Sub-Cormission had already bcen authorized to investigate consistent
patterns of aross and reliably attested violations of human rights. One worth-while
cffect of the mechinery would be to disprove untrue nllegations which were now
scrietinmes riven currencv because they were not investigated. Since provision had
teen mnde for Governments to corrent before an investication of the complaints

was undertaken, there need be no fears about possiblce encroachment on the
sovereignty of States. His delesation looked forward to considering the report of
the working gsroup of the Sub-Cormission recarding the cormunications received with
2 vicw to establishing whether such cormunications formed a2 nattern or were purcly
randorm complaints.

It was highly resrettable that the session was drawing to a closc without the
Commission’s havine found time to consider the Sub--Commission's study of
discrimination in respect of the risht of evervone to leave any country, including
his own, and to rcturn to his country. Since there was cvidence to suggest that
certain sroups of people still encountered discrimination in that resard. he
appealed to all Governrients to examine their policies rcleting to the moverents
of their subjects and to ensure that they were in accordance with srticle 13 of
the Universal Declaration of Human Rirhts. Tt was only realistic to recognize
that excentional measures werc necessary in exceptional circumstances. However,
cxceptions should be recognized as such and should not become the rule or a hasis
of policy. Above all, if restrictive rezulations were to be applied they should
be evenly applied without discrimination or distinction, and particularly without
distinction based on racc or religion.

With resard to the Commission's work programre for the twenty-ninth session,
if all the items in which delegations expressed an interest were to be included,
the reports and studics of the Sub-Commission would »nce rore be neslected. He
therefore aorced with the French representative that the Cormission should consider
seriously the possibility of holding a special scssion at which the Sub--Cormission’s
reports might be discussed. Alternatively, the Cormission could request the

Teonoric and Social Council to arranse for the week precedine the Commissior's
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regular session to be set aside for that purpose. That could be a temporary
arrangement to clear up the back-log of work in respect of the Sub-Commission's

reports rather than a regular occurrence.

Mrs. MENON (India), referring to subitem 9 (c), observed that her
Government'’s rules governing the issue of travel documents to persons wishing to
go abroad applied uniformly to all nationals without aay discrimination as to race,
religion or languase. There was no restriction of the kind referred to in draft
principle I (b). Every Indian national abroad enjoyed the unrestricted right of
entry into his own country whenever he chose to return. However, it was for the
Parliament to regulate the admission to or expulsion from India of any person
provided that any restrictions entailed by such regulation were reasonable.

Despite the fact that her Govermment's policy was liberal with regard to the
issuing of passports to Indian nationals and the granting of permission to
foreigners to enter and leave India, the draft principles did not fully accord with
the legal position in her country. The question whether an Indian citizen had a
right to go abroad and, therefore, to receive a passport had been considered by

several high courts in India in 1965 and by the Supreme Court of India in 1967.

In the case Satwan Singh Sawhney vs. D. Ramarathnam, the Supreme Court had held
that no person could be deprived of his right to travel except under a procedure
established by law. Subsequent to that decisicn, the Parliament had enacted the
Passport fAet of 1967 which provided for the issuance of passports and travel
docunments and regulated the departure from India of Indian netionals and other
persons. The Act contained provisions designed to prevent arbitrary executive
action.

Moreover, the Passport Act established several conditions for the issuance
of a valid passport and any person who contravened or assisted in the
contravention of those provisions was liable to imprisomment or a fine, or both.
Hence, her delegation could not accept draft principle VI in its present form.

Nor was draft principle IIT satisfactory, since it appeared to afford greater
possibilities for a foreigner to leave the country of his sojourn than for a
national to leave his own country. Her delegation therefore suggested that

clause (b) of the principle should be redrafted to read:
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"Bvery foreigner legally within the territory of a country shall, subject
to such limitations as are determined by lawv for the purpose of securing
due recognition and respect for the rights and freedoms of others and of
meeting the requirements of public interest or national security, have the
right to leave the country."”

As to the forms which the draft principles might take - an international
convention on the one hand or a recommendation or declaration along the lines of
the Universal Declaration of Human Rights on the other, ner delegation preferred
the latter because 1t would not entail the enactment and impleﬂentation of

domestic legislation.

Mr. VERENIKIN (Union of Soviet Socialist Republics) observed that his

delegation's position on the question of procedures for dealing with
communications relating to violations of human rights was well known. It had
repeatedly stressed that Council resolution 1503 (XLVIII) could not be considered
in isolation from its antecedent resolutions, i.e. 728 F (XXVIII), 1102 (XL),

1164 (XLI) and 1235 (XLII), as well as General Assembly resolution 21hk (XXI).

An examination of the background of Council resolution 1503 (XLVIII) showed that
the impetus which had led to its adoption had been the will to reinforce the
United Nations struggle against the gross violations of human rights and
fundamental freedoms which arose from policies of racial discrimination,
segregation and apartheid. Not one of the resolutions which had preceded Council
resolution 1503 (XLVIII) had provided for the Commission or the Sub-Commission to
investigate complaints frcm individuals. Against that background, that resolution
could not be justified legally unless its provisions were interpreted in conformity
with the provisions of the other resolutions he had mentioned. There had, as

a rule, been general agreement in the Sub-Commission that the Working Group should
consider only communications which might reveal a consistent pattern of gross

and reliably attested violations of human rights. It was therefore most important
that pragraph 1 of Sub-Commission resolution 1 (XXIV) should be very strictly
applied and that the provisions of the Charter regarding non-interference in the
domestic affairs of States should be carefully observed. Another matter to which

scrupulous attention should be given was the provision in paragraph 2 of the
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resolution which stated that communications might originate only from

non-governmental organizations which were acting in good faith in accordance with
recognized principles of human rights and were not resorting to politically
motivated stands contrary to the provisions of the United Nations Charter. That

stipulation was well justified, in his delegation’s opinion, because of the

posaihility thul paslisane ~f culd war tactics might be tempted to poison the
~vwvopnere of international co-operation by submitting a continuous flow of
slanderous attacks on the political or economic institutions of some countries.
The organ entrusted with the task of investigating the communications would be
viable only if it was guided by the principles he had outlined, and especially the
realization that the prime concern of the United Nations must be to detect
violations of human rights arising from policies of racial discrimination,
segregation and apartheid. If the Working Group was to depart from the spirit of
the United Nations Charter, it could not be expected to survive. His delegation
believed that the test of the entire undertaking depended entirely upon that

Group's approach to the task of protecting human rights.

Mrs. MENON (India), invoking rule 45 of the rules of procedure, moved
that further consideration of item 9 should be postponed until the twenty-ninth

session and that the debate on that item should accordingly be adjourned.

The CHAIRMAN said thet under the rule cited by the representative of
India, one member might speak in favour of and one against the motion, after which

the motion would be immediately put to the vote.

Mr. JINADU (Nigeria) said his delegation supported the motion because it
considered that gll the subitems under agenda item 9 warranted far more thorough
consideration than they had received at the current session. Subitem 9 (b) was
of great importance, in his delegation's view, since the draft general principles
affected a number of the provisions in the Nigerian Constitution. It also
considered that subitem 9 (d) could give rise to a most interesting discussion in
which the virtues of the African way of life could be contrasted and compared
with customs in countries of other continents.

His delegation intended to become a sponsor of draft resolution

E/CN.4/L.1214 under subitem 9 (a).
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ygi_ggﬁggQBé_(Austria) seid that the Commissicn had hsen confronted with
the problem of insufficient time to consider the reports of the Sub-Commission
ever since 1960, He could not, however, support the Indian motion unless the
representative of the Secretary-General was able to give an assurance that the
Commission would be allotted scme extra time in waich to deal with the item,

as had been suggested by the representatives of France and the United Kiangdom.

The CHATRMAN, replying to a question by the United Xingdom representative,
said that, under rule 45 of the rules of procedure, discussion on the draft
resolutions would be adjourned as well as consideration of the ditem itself if the

Indian moticn was adopted.

HREIBER (Director, Division of Humaen Rights) said that the

5
o
&

possibility of exteanding the Commission’s session by one week would depend in the
first place on the Council, which established the time-table of meetings, and in
the second place on the Gencral Acsembly, which took the relevant budgetary

decisions. However, it would be proper for the Commission to make a proposal to

that effect to the Council.

The CHAIRIET invited members to votc on the Indian motion to adjourn
the dsi=%r o the item under discussion.

i onav preposal was adopted by 12 votes to 4. with 12 abstentions.

tic. van BOVEHN (Netherlands), speaking in explanation of his vote, said
that he had voted ageinst the motion to adjourn the debate on item 9 because the
Commission had before it various proposals made by the Sub-Commission, a resolution

on slavery and smenduments to it, which all reflected many years' work by the

b

Sub--Comiission. Low that the motion had been passed, no decision could be taken
on those nropossls, and the unsatisfactory vay in which the Commission had
terninated discussicn of the item was a disservice to the Sub-Commission.

Sir Keith UGWIH (United Kingdom), spezking in explanation of his vote,

said that his delegation shared the concern of ithe delegation of the Hetherlands.

The acticn viicn had veen talken was act helptul to the Sib-Commission, which had
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been given no cdecision regarding its work, and no recommendation concerning its
futurc meetings. The resolution regarding the International Year for Action to
Combat Racism and Racial Discrimination had been ignored, and a very important
resolution on slavery, on which a great deal of work had been done, had also

been dismissed,

CLECTION OF MEMBERS OF THE SUB-COMMISSION ON PREVENTION OF DISCRIMINATION AND
PROTECTION OF MINORITIES (E/CN.L/1088 and Corr.l and Add.1l-5) (concluded)

Mr. SCHREIBFR (Director, Division of Human Rights) announced that certain
financial implicatiocas arose from the results of the election of members of the
Sub-Commission held at the 1179th meeting. .

My, Ruhashyankiko had been appointed by the Sub-Commission as its Special
Rapporteur to carry out the study on the question of the prevention of the crime
of genocide but had not been nominated for re-election to the Sub--Commission
in 1972. He would nevertheless be required to present his progress reports and
final report to the Sub-Commission, possibly in 1972, 1973 and 1974 or 1975. The
costs involved for trips to Headquarters for that purpose had been estimated at
croroxinately $2,200 for each year, or a total cost of $8 800. Funds were available
for the 1972 trip, but additional funds wculd have to be requested for the other
years as appropriate.

I, Humphrey, who had been appointed a member of the working group on
communications referred to in paragraph 1 of Council resolution 1503 (XLVIII), had
alsc not been re-elected to the Sub-Commission in 1972. Under the terms of that
resolution, it was not completely clear whether he would remain a member of the
working group and the Chairman of the Sub-Commission would be seized of the
gquestion in the ;ight of the records of the Sub-Commission. I%é%%@?ﬁﬁg&? to be
replaced , the cost involved for his participation would be approximately $500

in 1972.

Mr. TARASOV (Union of Soviet Socialist Republics), referring to the

remarks of the representative of the Secretary-General, said that a detailed outline
of the financial implications should havé been submitted to the Commission before
any decision was taken. Why, in prarticular, did the Special Rapporteur have to

submit a report every year from 1972 to 1975, which was a complﬂc&té&ﬂ&ha-bostly

procedure?
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Turning to the question of the compcsition of the working group, he said that
it had been esteblished that the members of the sroup must be elected from among the
members of the Sub-Cormission. Thercfore, any person who ceased to be a member of
the Sub-Cormission automatically ceased to be a member of the working group. Since
no menmvers of the working group should be non-members of the Sub-Commission, there

wes no guestion of any financial implications.

Mr. MARTINEZ COBQ (Ecuedor) said that the procedure had been established

whereby merbers of the working group were to be elected from & particular reggpnal
group, which in the present case was the Western European pgroup. A new member

could be appointed in accordance with well-established procedure.

Ifr. SCHREIBER (Director, Division of Human Rights), replying to the

revresentatives of the Soviet Union ond Ecuador, seid that it might not necessarily
be essentinl for the Special Ranporteur to visit Headquarters so many times; the

estimates were brsed on the pnst practice of the Sub-Commission.

QUESTION OF THE VIOLATION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOI'S, INCLUDING
POLICIES OF RACIAL DISCRIMINATION AND SESREGATION AND OF APARTHEID, IN ALL COUNTRIES,
WITH PARTICULAR REFERENCE TO COLONIAL AND OTHER DEPENDENT COUNTRIES AND TERRITORILS
(E/CN.4/923/A4d.5, E/CN.4/1092 and Corr.l, E/CN.4/109k; E/CN.4/L.1216):

(o) STUDY OF SITUATIONS WHICH REVFAL A CONSISTENT PATTERN OF VIOLATIONS OF HUMAN
RIGHTS AS PROVIDED IN COMMITSSION RESOLUTION 8 (XXIII) AND ECONCMIC AND SOCIAL
COUNCIL RESOLUTIONS 1235 (XLII) AND 1503 (XLVIIT) (E/CN.4/1070 2nd Corr.l)

(b) 1ODEL RULES OF PROCEDURE FOR UNITED NATIONS BODIES DEALING WITH VIOQLATIONS OF
HUiAN RIGHTS (COMMISSION RESOLUTION 1k (XXVII)) (E/CN.L/NGO/163 and 167T;
&/CN.4/1.1218)

Mr. HOVEYDA (Iran) recnlled that his delegation, after requesting the
inclusion in the Commission's agenda of an item on the mass expulsion of Iranian
naticnals from Ircg, had agreed that the matter should be raised under item 10 of
the agenda as adopted. In accepting that compromise, his delepgation had taken into
cccount the fact that the problem had o more general aspect, namely the multiple
violations of human rights to which illegel expulsions save rise. The problem of
r2ss expulsion should be considered by the Commission and other bodies dealing with
hurmen rights because such cases offered one of the principal exemples of violations

of the fundsmental humen rights set out in the Charter, the Universal Declaration

/e..
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of Human Rights and mony other international instruments. The attention of the
Commission should therefore be drawn both to the general problem of mass expulsion
end, in particular, to the plight of tens of thousands of Iraonian victims of the

action of the Iraqi authorities.

Mr. AL~SHAWI (Iraq)9 speaking on a point of order, asserted that the

matter was not within the competence of the Commission. It had both politiecal and
lepgal aspects, but & humanitarian issue was not involved. In addition, it fell
within the domestic jurisdiction of a Member State, and all States, under several
provisions in the Charter, were prohibited from interfering -in such internal
affairs.

The claim of the representative of Iran that his statement was based on a
decision of the Commission at the second meeting of its current session was
unacceptable. During the debate on the Iranian delegation's request for the
inclusion of the proposed item, the delegation of Irag had categorically opposecd
discussion of the question. He considered that neither his delegation, nor the
Cormission as a vwhole, was committed by that decision, which he had refrained from
challenging only because he had not wanted to delay the work of the Cormission.
His delegation reserved the right to reply fully to the stotements of the

representative of Iran..

v

The CHAIRMAN urged rembers of the Cormission to restrict themselves to

matters relevant to iten lb of the agenda, and 21s0 to respect the decision taken

by the Commission at its 1140th meeting.

My, HOVEYDA (Iran) said that the fact that the reprcsentative of Iraq at
the 11L40th meeting had reserved his right of reply showed that he had accepted the
decision of the Commission. In addition, he stressed that it was not his delesation
which was introducing other considerations into the discussion, but the delegation
of Iraq, which had distributed o document in reply to the note from the Aelegation

of Tren requesting inclusion of the matter in the agende.

My. AL-SHAWI (Irzq) said that at the Cormission's 11L0th meeting the

Chairmen had made o statement that the representative of Iran had agreed not to

insist on the inclusion of the item in question but would raise the metter during

/oo,
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the discussion of item 10. That did not mean that there was any decision or

censensus of the Cormission.

The CHAIRMAN scid that when he had mentioned the decision of the

Commission, he haed been referring to the text which he had rcad out after the
consultations, which had not been questioned by any member, and the stotement made

subscquently by the representative of Iraqg.

Yir. HOVEYDA (Iron), continuing his statement, saild that as he had dealt
vith the subject in notes nddressed to permancnt missions and tc the Secretary-
General and in his statement at the 1140th meeting, he had not intended to refer
arain to the laomentable events affecting Iranisns in Trag. However, the Iraqi
representative in his reply to those charses, and particularly in document
E/CH.4/100L, had simply rejected the facts and leunched into a polemic.
Consequently, his own dele=zation was oblired to set out the facts once =2grin to
ncke them cleer to the Commission.

In his remorks made ot the 11L0th neeting the representative of Ireq hnd
cloimed that his Government had violated no provisions of any international
instrurments on humen ripghts, and that therefore no humenitarion problem was posed.
The delegation of Iran, however, had a full dossier contoining thousands of
letters received from Iranian citizens expelled from Irza, which he was prepared to
moke available to members of the Commission. Those letters included reports fron
Ircninn citizens vpreviously resident in Iraq who had been separated from their
families, deprived of their property, aond expelled from Iraq without any
notificotion and, sometimes, in the middle of the night. TIn 22dition to such
lztters, ncwspuper articles, reports from international observers and photographs
2ll bore witness to the inhumnn treatment and multiple violetions of numan rights
for which Iraq was respensible.

At the 11hk0th mecting the reoresentative of Irag hod claimed that there had
been no expulsion of Iraniaon nationals from Ireg, and that a small number of
illeral cntrants had becn assisted in leaving the country. The Jelecntion of Iran
was in possession of films which ccneclusively vroved the contrary, and vhich could

be shown to any merber of the Commission who had doubts on the subject. The claim
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of the Ircqgi representative that no expulsions hrd taken place accorded ill with the

facts and with the legal definition of the term "expulsion’ in internstional law,
The Iraql claim that those Iranians expelled from Iraq had entered the country
illegally rnised the question of how the Iragi authoritics hed suddenly decided that
tens of thousands of Iranians, who had long been living in Irag, were living there
illegally. It was conceivable that some individuals micht have . entered Irag
illegally, but how could that be cloimed in respect of tens of thousands? His
delesation rossessed photocopies of Iragi documents which proved that most of the
expelled Iranians had had valid residence or work permits which had been issued by
the Irogi authorities. A file of them was also available to nembers of the
Commission who might wish to consult it. While the representative of Irag had
claimed that only o fow perscns had been expelled, the Cormission should be made
aware of the fact that more than 60,000 Irnmniens had so far been affected by such
measures. Those expulsions hod token place not only in {lasrant violation of the
most basic human richts, but a2lso in oppositicn to universally accepted and long
recomnized intcrnational norms on the subject. More than half & century previously,
de Boeck had stated thot the concept of expulsion as a discretionary power of States
uvas beings sbandoned and that the frcedom to expel persons was not absolute., In
1925, Pelitis, one of the pgreat figures in international law, had said it wos an
incredible paradox that an alien might enter a country, settle and work there
without havines any sucrantee apainst arbitrary expulsion which could lead to his
ruin. FBlementary standards ~nd internstionzl practice demandzd that an alien
should have the right to protection of his verson and his property. Expulsion could
justified only if the activitics cof the nerson expelled seriously endangered
State sceurity. At 21l cvents, as Oppenhein had vwritten, on alien who had been

pth of tirme =ond was estceblished

=

residine within the expeliing State for some le

fa

heve would be fully justifiszd in asking for reasons for the expulsion. Thus the
xpelling Stote must have adequate reasons for carrying cut the expulsion. Indeed,
internationnl jurisprudence showed that in o number of cascs the expelling State
f2d boen oblised to pey compeasetion for unjustified expulsicn. It was true that.
the note submitted by the representative of Irag suggested that the Iranians who hed

becn expelled constituted o threat to Iragi security ond to the country's economy.

/on.
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However, the Iraqi Government had never provided the slightest proof of those
allegetions. Indeed, it would be difficult to do so, since many of the Iranians
in question had long been living peacefully in Irag, larpgely because the religious
sancfuaries most important to the Shi'ite sect were in that country, and it was
rost unlikely that they would suddenly become a threat to Iragq’s security. The
truth was that the expulsions constitubted collective vengeance arainst a specifie
ethnic group.

Furthermore, persons affected by acts of expulsion werc covered not only by
tasic principles of human rights but also by international norms relating to
aliens. A nminimunm international standard had already been esteblished for the
treatment of aliens, and States failing to comply with it could be held accountable
to the international community. Many well-known cases in internation2l laow had
established that considerations of nationnl sovereipnty could not be invoked with
regard to acts which ran counter to international standards. Since, in addition,
the expelling State was restricted by the undertaking it had mede towerds the
State whose nationals it was expelling, Iraq was responsible under the International
Convention on the Elimination of All Forms of Racial Discrimination, the 1937
Trecty for the Pacific Settlement of Disputes between Iran and Ireq, ~nd the Solemn
Declaration of 1932 in which Iraq had underteken to muarantee the rights of
ninorities and aliens in its territory.

However, Irag had incurred international liability not simply through the fact
of expulsion, but by the menner in which it had been carried out. Large nunbers
of people had been expelled who belonged to e single ethnic group.

In his letter of 18 February 1972, the representative of Irag hed stated that
his Government ceategorically rejected the allegation concerning the prescice of
Iraqi nationals anong those deported. Nevertheless, inquiries carried out by
Iranian and international cuthorities had established that more than 2,000 persons
amongst those cxpelled were in fact Iragis. Such infiltrations of Iragis into
Iranian territory were, roreover, not calculated to inprove relations between the
two countries. His country had sought pood relations with all countries, and had
succeeded, except in the case of Iraq. Iraq must show o minimum of rood folth,

Ca

without which the problems between the countries could not be solved. At the

Jonn
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1140th meeting the representative of Traq had said that thousands of Iranian
families were still happily living in Iraq. It was to be hoped that that would
continue to be the case. Relations between the two countries could be improved
only if the mass expulsions were ended and if the Iragi Government gave serious
consideration to reparations to those who had suffered unjustly. Firmness on the
part of the Commission on Human Rights, on the basis of international law and
generally accepted principles of human rights, would encourage Iraq tc take the
appropriate action.

He was aware that it was not only nationals of his country who suffered from
such acts. The Commission should study the general question of the status of
aliens in other countries. In a snirit of concern at the general problem, as well
as the individual case under consideration, his delegation hoped shortly to submit

a draft resolution on the subject.

The meeting rose at 1.25 p.m.






