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1. INTRODUCTION

1. On 15 December 1971, the General Assembly adopted resolution 2818 (XXVI)
entitled "Review of the role of the International Court of Justice". Operative
paragraphs 1, 2 and 4 of the resolution read as follows:

"The General Assembly

LY

"1. Invites Member States and States parties to the Statute of the
International Court of Justice which have not yet been able to do so to
transmit to the Secretary-General, by 1 July 1972, their comments on the
guestionnaire prepared in accordance with General Assembly resolution
2723 (XXV);

"2. Requests the Secretary-General to submit those comments to the
General Assembly at its twenty-seventh session;

“- e

"y, Invites the Court to submit its views on the matter if it so
desires;

it

..

2. Pursuant to operative paragraph 1, the Secretary-General sent the
questionnaire referred to in that paragraph 1/ to those Member States and States
parties to the Statute of the Court which had not replied to the invitation
contained in resolution 2723 (XXV). 2/ As of 15 August 1972 the Secretary-General
had received replies from the following CGovernments: Australia, Brazil, Colombia,
Guyana, Iran, Kuwait and Mongolia,

3. The Secretary-General alsc wrote to the Registrar of the International Court of

Justice to draw the Court's attention to operative paragraph 4 of resolution
2818 (xxvr).

L, This report contains the replies received from the above-mentioned States.
Any replies which might still be forthcoming will be published as an addendum to
this report.

1/ TFor the text of the questionnaire see 4/8382, paré; 5.

g] The replies received further to resolution 2723 (XXV) are contained in
document A/8382 and Add.i-b.

/en.
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Ti. REPLILS RECEIVED FROM GOVERNMENTS

AUSTEALTA

iﬁfiginal: Englis@?
8 August 1972

I. The role of the International Court of Justice within the framework
of the United Nations "

Any discussion of the role of the International Court of Justice must proceed
from Article 33 of the United Wations Charter under which Members are bound to
seek peaceful solutions to disputes 'by negotiation, enquiry, mediation,
conciliation, arbitration, judiciszl settlement, resort to regional agencies or
arrangements, or other peaceful means of their own choice” and from Article 92,
which establishes the Court as "“the principal judicial organ of the United
Hations"”. The Court is but one means for the peaceful settlement of disputes,
but its role has come under study in recent times because of the small number of
contenticus cases before the Court and because of disappointment expressed in
several quarters that the Court has not gained the “central place in the plans of
the United Nations for the settlement of international disputes by peaceful
means' 3/ for which those who drafted the Statute had hoped.

2. Before proceeding to examine some of the reasons advanced for this state of
affairs, it is necessary to record, albeit briefly, that the Court has made a
noteworthy contribution to the development of modern international law. Several
of its Judgements have heen reflected in international conventions and all have
been a stimulus to legal learning. Its advisory opinions have done much to
Gevelop the law, including the law of international organizations and the doctrine
of international perscnality. These achievements are not inconsiderable and
constitute a record of achievement which is far from the worst among the means for
peaceful settlement mentioned in Article 33.

3. It must nevertheless be admitted that States have some reluctance to have
recourse to the Court to settle those disputes which appear prima facie, suited to
judicial settlement. A number of reasons for this have been suggested of which
three recur in discussion, namely, the law applied by the Court, the composition
of the Court and the lengith and cost of cases hefore the Court.

(a) The law applied by the Court

4, Under Article 38 (1) of the Statute, the Court applies, in summary,
international conventions recognized by the contesting States, international
custom, general principles of law and, subject to Article 59, judicial decisiocns

3/ United Nations Conference on International Organization, Documents,
vol. 13, Cormission IV, Report of the Rapperteur of Committee 1, p. 393.
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and the teachings of the most highly qualified publicists. Complaints about the
law thus defined appear to spring essentially from a conviction that customary
international law as applied by the Court is either uncertain or unsuitable and
that the revision of international law by means of law-making conventions has not
proceeded far enough,

5. Three comments can be made about these criticisms. TFirstly, the Court has, on
the vhole, been progressive in its view of international law, especlally in its
advisory opinions. In the Corfu Channel and Fisheries cases, the Court made
important contributions to the development of international law, as it did also in
its advisory opinicns concerning the Reparation for Injuries Suffered in the
service of the United Wations and the Reservaticns to the Convention on the
Prevention and Punishment of the Crime of Cenocide., Secondly, there is no
international law without consent. It is inconceivable that States would agree to
a system of judicial settlement based on so-called "laws" which they have had no
part in making or which purport to bind them without their consent. For this
reason, the modernization and codification of international law must proceed
carefully.

6. Finally, it should be noted that, under Article 38 (2) of the Statute, the
Court may decide a case eX aequo et bono if the parties so agree. This provision
has rarely been used, never by the International Court of Justice, although it
appears to give the Court as wide a discretion as it could reasonably be expected
to have.

(b) The composition of the Court

T. There have been many changes in the membership of the United MNations in the
last 10 years and the membership of organs of the United Nations, including the
Court, has changed in sympathy. 1In his report to the twenty-fifth session of the
General Assembly, the Secretary-General commented that 'the composition of the
present Court is exactly the same as that agreed on in 1963 for the Security
Council. Since the composition of the Counecil is generally considered balanced,
there appears little justification for objections to that of the Court". 4/

{(c) The length and cost of cases

8. Considerable attention has been given to the question of the length of cases
and their consequent cost, especially after the South West Africa cases (Second
Phase) and the Barcelona Traction, Light and Tower Company, Limited, case (Second
Phase). It is unjust, however, to lay the blame for the length of cases on the
Court or its Statute. The Court has always had proper regard for the sovereignty
and equality of States parties to disputes before it and has granted requests for
delays and has received vast quantities of written and oral evidence if the States
wished to present it. In the Barcelona Traction case, the Court, in granting a
request for a delay, specifically regretted that it had been forced to do so by
the parties,

L/ Official Records of the General Assembly, Twenty-fifth Session,
Supplement No. 1A (A/8001/Add.1}, para. 147,
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e. There are remedies within the existing Statute if States choosé to use them,
in the provisions of Articles 26, 27, 28 and 29 of the Statute, which establish
the power of the Court to form chambers and to hear and determine cases by
sumnary procadure.

10. It is apparent that these are not the real reasons for the reluctance of States
to submit legal disputes or the legal aspects of disputes to the Court. This
reluctance extends to all forms of judicial settlement. The confidence of scvereign
States in these processes of settlement is one of slow growth. At present the
consequence of this unwillingness is that many disputes remain unsettled.

II. Orgmanization of the Court

11. The main organizational proposals have been referred to above, in particular,
the composition of the Court and the use of summary procedure and the establishment
of chambers. : .

IIT. Jurisdiction of the Court

(i} Contentious cases

12. Little is to be gained by looking for ways of increasing the Court's automatic
Jurisdiction, either by increasing the number of States which have made a
declaration under Artiele 36 (2), (3), (4) arnd (5), or by writing a self-executing
clause into more treaties. The fact is that the reasons now inhibiting States from
having recourse to the Court will prevent them from agreeing to declare their
acceptance of compulsory jurisdiction in either form or, more importantly, will
prevent them from invoking such declarations or clauses in treaties intended to be
automatiec or self-executing in operation.

13. £Zince States have a free choice of means for the peaceful settlement of
disputes, they may and, indeed, do refrain from seizing the Court of a dispute
where they or the other party or parties to the dispute wish it to be settled in
some other way. The fact that States choose to do this should not, of itself, be
a matter for criticism. Provided the dispute is settled peacefully, the means
which are chosen are of little consequence and the choice must be left to the
disputants. '

(ii) Advisory jurisdiction

1k, The procedures of the Court are flexible. They permit the parties to tailer
a reference to the Court to their own particular needs. It would even be possible
by “compromis™ so to phrase the submission of a question to the Court that what
was being sought was in effeet a legal opinion which would guide the parties in
the settlement of a dispute. The North Sea Continental Shelf case was a case in
point. This is close in substance, if not in form, to the seeking by States of
an advisory opinion.

/...
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15. A number of interesting proposals have been made for broadening the categories
or bodies which may be authorized by the General Assembly to seek advisory opinions
of the Court. As a preliminary comment on these propesals, it is noted that
implementation of some of them would require revision of the Charter or the

Statute or both. Yet the present provisions of the Statute have not been fully
explored. Firstly, Jdisnutants may approach the General Assembly and request it te
ask the Court for an advisory opinion. This technigque was used by the League of
Yations in the case of ths dispuie between Britain and France over France's
nationality decrees in Tunisia and Moroeceo, Secondly, if the Security Council is
seized of a dispute, it can, under Article 38 (3) of the Charter, recommend to the
parties that they refer their dispute to the Court. This has been done only once,
in the Corfu Channel case. Greater use of these two devices could mitigate the
procedural problems for which the more far-reaching proposals are intended as
solutions and would not preclude greater use of the normel procedures whereby
advisory opinions are sought by the General Assembly and tie Security Council.

IV. Procedures and methods of work of the Court

16. The rules of the Court are a matter for the Court itself and Australia
welcomes the review of its Ruleg by the Court. As has heen pointed out above,
the problems of the length and cost of cases are cauged more by the parties to
cases before the Court than by the procedures and methods of the Court.

17. Perhaps one possible suggestion vhich could be made is that procedural issues
should be separated as far as possible from guestions of substance. This will

of course not always be possible as, in the view of the Court, it was not in the
Barcelona Traction Light and Power Company, Limited.

V. Future action on the item by the Ceneral Assembly

18. The above review does not claim to examine the question in depth. Yet it
reveals a number of areas in which more use could be made of the Court under its
present Statute if States were so disposed. The fact iz that many States do not
favour Judicial settlement of disputes. Consequentiy, it is unlikely that greater
use would be made of the Court if its Statute were amended and unlikely that
amendments to the Statute would be approved for the sole purpose of facilitating
greater recourse to the Court.

19. Greater use of the Jourt will develop as States gain confidence in judicial
settlerent. Perhaps a way of achieving this may be to encourage more reference

of minor matters to the Court. For the General Assembly, however, the appropriate
course is simply to discuss this question. There is no other action which could do
more towards the development of confidence in judicial settlemernt while any attempt
to extend the compulsory jurisdictien of the Court or to amend the Statute to
widen the Court’s jurisdiction will do nothing to help such a development,
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20 July 1972
I. The role of the International Court of Justice within the framework of
the United Hations
1. The International Court of Justice, according to Article 7 of the United

Hations Charter, is one of the principal organs of the Organization and, according
to Article 92, its principal judicial organ. This attests to the high esteem
which the founders of the United Hations held for the pacific settlement of
disputes, of which the Court is an instrument, propitiating the maintenance or
restoration of good relations among States and the preservation of the peace,
Jotwithstanding its recognition of the value of good offices, enguiry, mediation,
negotiation, cenciliaticn and other peaceful means of the choice of the parties
involved, envisaged in Article 33 of the United Nations Charter, Prazil reaffirms
the importance attributed by the Charter to the International Court of Justice and
its respect for the recourse to the judicial settlement of disputes.

2. The law applied by the Court, particularly as to the sources of international
law enumerated in Article 38, paragraph 1, of the Statute, is likely to remain
vague and uncertain for some time to come. Only the slow but steady development

of international law in the last twenty-seven years nas been able to £ill the
vacuurl created by the relative lack of legislative slements in international
society. As codification proceeds, affording us a clear definition of the areas

of the law of the sea, diplomatic law and the law of treaties, and the number of
conventions signed annually increases the body of codified international law, the
task of the Court will become less difficult and more complete as the rules applied
currently are no longer taken in their entirety from the amorphous mass of
internstional custem. Althoush acknowledging that Article 38 of the Statute
contains some imprecise formulations, i.e., the reference to the “general principles
of lav recognized by civilized nations', its amendment is not a conditio sine qua
non for the improved functioning of the Court. Article 38, in our view, still
covers existing sources of international law. Although a revision of its
terminology should be included in some future attempt to amend the Statute, this
does not, at the present time, present any cbstacle to the Court's discharging its
lofty responsibilities.

II. Organization of the Court

1. The Brazilian Government believes that the membership of the Court adequately.
reflects the principle of equitable geographical distribution. In the future, its
enlargement could provide better representation for the growing number of members
of the United Hations. At the present time, howevesr, the principal problem is the
nen-recourse by States to judicial settlement, and it is doubtful that an increase
in the Court’s membership would suffice to increase its efficiency. Brazil would
not be opposed to the consideration of a provosal to the effect of increasing the

/e
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membership of the Court to 18, as suggested by the Institute of International Law.
None the less, there do not appear to be any pressing reasons for such a change
to be made forthwith.

2. A series of constructive measures could be proposed in order to improve the
independence and representative character of the judges. It might be advisable to
introduce the idea of compulsory retirement at the age of 72 and to recommend that
States present only such candidates as can complete their terms before reaching the
age limit.

3. However, the propossl made by the Institute of International Law at the
Aix-en-~Provence meeting, calling for judges to be elected for 15-year terms, with
no re-elections, is excessive. In the view of the Brazilian Government, the
nine-year term in force is adequate assurance for the continuity of the Court's
work, particularly in view of the fact that paragraph 3 of Article 13 establishes
that even though they may have been replaced, judges should follow through to

their conclusion the judgement of any cases whose consideration they may have
begun. A 15-year term is very long and could militate against the need to preserve
the prineiple of rotation in the membership of the Court, a principle which must

be cobserved if we are to ensure the participation of the prineipal juridical systems
of the world in that organ.

L. Among the suggestions made in order to guarantee the independence of the
judges and to keep politics out of the elections, Brazil favours holding the
elections for the Court on the first day of sessions of the General Assembly,
preferably, or even just prior to the official opening, independently of the other
elections held during the Assembly. This would help to minimize the usual
electoral manceuvring.

5. The possibilities envisaged in the Statute have not as yet been fully
explored. To date, ne State has taken advantage of the option to expedite the
dispatch of business by annually forming a chamber which may hear and determine
cases by summary procedure, in conformity with Artiele 29 of the Statute. Nor has
the option of forming chambers to deal with particular cases been exercised. In the
opinion of the Brazilian Government, any criticism relating to the current state
of affairs should, thus, be levelled at the States and not at the Court.

6. On the other hand, the formation of regional chambers would fail to increase
the efficiency of the Court. Co-operation between regional juridical organs and
the International Law Commission demonstrates, as can be verified each year, a
strong tendency in favour of rendering international law progressively more
uiversal. '

T. The question of ad hoc judges, nominated in conformity with Article 31 of the
Statute, is a controversial one. There is no doubt that this is a superfluous
provision for e judicial body considering the principle that excludes the judex in
causa propria. The acceptance of ad hoc judges should be loocked upon as a -
compromise with old arbitral procedures justified by the ineipient nature of
international Jurisdictional power. Ad hoe judges are bound to disappear as in
international relations progress under the force of law and as judicial settlements
gain general accephtance.

[eee
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TII. Jurisdiction of the Court
1. The Covernment of Brazil still considers the optional clause of the second

paragraph of Article 36 of the Statute as the only valid, albeit limited, way to
reconcile the principle of sovereignty with compulsory jurisdicticn. Brazil

prides itself on the fact that this realistic formula was added to the Statute of
the former Permanent Court of International Justice and maintained in the Statute
of the present Court, due to the talent and rescourcefulness of Raul Fernandes.
Undeniably, the number of countries which opted te accept the clause has not
increased since the days of the former Court. To date, only 30 States have accepted
compulsory jurisdiction, and many of these acceptances are subject to a series of
reservations, the majority dealing with the exception made as to internal
jurisdiction. DBrazil does not believe, however, that any change would inc¢rease the
number of States suwbseribing to the optional clause on compulsory jurisdiction.

It would be unrealistic to seek formulae for the purpose of applying the general
and unrestricted jurisdietion of the Court to international disputes. TFor many
vears to come, the optional clause will be the only way to induce States to accept
the Jjurisdiction of the Court, at least in some specific areas of the law.

2. Brazil is in favour of studying the possibility of allowing intergovermmental
organizations to have access to the Court as parties to a case. This would be a
step forward, keeping race with the needs of international life.

3. The participation of the Court in world affairs would also be increased by the
inclusion in international treaties of provisions for disputes having to do with
the interpretation and application of these same treaties to be submitted to the
Tnternational Court of Justice.

L, DBrazil agrees with those Governments which are asainst extending the competence
of the Court to include advisory opinions requested by regional organizations and
States, a measure which would certainly require amending the Charter and the
Statute. At this time, four principal organs (Article 96, paragraph 1, of the
Imited Jations Charter), two subsidiary organs of the General Assembly,

12 specialized agencies (Article 06, paragraph 2, of the Charter) and the
International Atomic Fnergy Agency are authorized to request advisory opinions.

To date, the number of such organizations and organs which have had recourse to
these opinions remains small. The General Assembly has done so twice, the

Security Ccuncil once and only two specialized agencies have had occasion to do so.
Consequently, it can be assumed that there are no practical grounds for authorizing:
other organs to reguest advisory opinions, As to States, certain difficulties
arise, inasmuch as an advisory opinion received by a State could be considered as

a prejudeement of a concrete case, The proposal that States be allewed to request
an advisory opinion only in cases involving matters which are not to be submitted
as real cases in the future does not come to grips with the problem, since it

is difficult to foretell with any degree of accuracy what the future holds for

any issue on which an advisory opinion has been requested. lMoreover, the extension
of the role of the Court could result in allowing a secondary function of the Court
to cutweigh its more important responsibilities, even that of jurisdietion, which,
according to the Statute, is its principal function.

/oo
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IV. Procedures and methods of work of the Court

Brazil believes it advisable to postpons consideration of the issues in regard
to this matter. The Court adopted only very recently an amended version of its
Rules. 5/ Hence it would be ounly natural to await the resulis of the measures
thus taken before studying means to improve the procedures and methods of work of
that organ of the United Nations. Furthermore, in keeping with the provision of
Article 30 of the Statute, the framing of rules for carrying cut its functions
falls within the competence of the Court itself.

V. Future action on the item by the General Assembly

1. The many suggestions contained in the comments of Governments fall into two
categories: some require amendments to the Statute, tantamount to amendments to
the Charter (Article €9 of the Statute), while others are less complex, involving
minor changes in current procedures, and do not require formal amendments.
Obviously, the more ambitious alterations should be carefully congidered and
viewed merely as preliminary suggestions to be subsequently subjected to prolonged
and meticuwlous study, with the Court itself playing a decisive role in the process.
The less complex suggestions could be weighed on their merits as a source of
information to be provided the Court to reveal the trends of thought of Govermments
in connexion with the difficulties of the Tribunal,

2. As co-sponsor in 1970 of the idea of the establishment by the General Assembly
of an ad hoc committee to study the review of the role of the International Court
of Juegtice, Brazil would not cppose the resubmission of a proposal for the creation
of such a committee., It would be advisable, however, to stress that to a large
extent, criticisms have been levelled at States and not at the Court of the Hague,
and that prudence is required in our cconsideration of the matter.

5/ International Court of Justice, Acts and Cocuments Concerning the
Organization of the Court Ho. 2, Rules of Court adopted on 6 May 1946, as
_amended on 10 May 1972. ’
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COLOMBIA 6/

/Original: Spanish/
19 June 1972

Colombia attaches the highest importance to the role of the Court as the
principal Judicial organ of the United Fations under the terms of Article 92 of the
Charter. It has for a long time recognized the compulsory Jjurisdiction of tne
Court, in accordance with Article 36 of the Statute, and has not hesitated to have
recourse to it. It has confidence in the Court's procedure for the peaceful
settlement of disputes, without prejudice to any of the other means provided for
in Article 33 of the Charter, and it would like to see the Court enjoy greater
prestige and exercise greater influence.

It has to be acknowledged that at the present time the general climate of
opinion is not favourable to the Court or its work. In the discussions of the
Sixth Committee, in which the delegation of Colombia participated, comments were
made regarding the Court'’s lack of opportunity toc exercise its functions. The
apathy, reticence or distrust of States cannot be hidden: they are content to
extol the Court snd, with the exception of a minority, of which some have entered
reservations, do not bring cases before it or recognize its compulsory jurisdiction.

Compulsory Jjurisdiction is = Justifiable aspiration. It can be objected,
however, that compulsory jurisdiction implies an unacceptable limitation of
sovereignty and ignores the forces of the argument that sovereign States can make
internstional relations more viable by voluntarily accepting a limitation of their
sovereignty. Be that as it may, if the Court is to have the extended and
influential rcle desired, there must be goodwill and trust on the part of States.
Much can be done in the General Assembly to foster such goodwill and trust - with
the co--operation of the Court, of course.

6/ Colombia transmitted in the same letter its observations on the review of
the role of the International Court of Justice and its views on the need to consider
suggestions regarding the review of the Charter of the United Nations (item 39
of the provisional agenda). In that connexion the letter contains the following
statement: "Since the Statute of the International Court of Justice is part of
the Charter and the review of the Court's role may lead to revisions in its Statute,
I felt that it would be appropriate to deal with both subjects in a zingle
document”. Only the observations relating to the review of the role of the
International Court of Justice are being reproduced here. For the complete text of
the letter, see the report of the Secretary-Genersl entitled "Need to consider
suggestions reparding the review of the Charter of the United Nations” (A/8746).

/oos
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In its views on the revision of the Charter 7/, Colombia siiggested that the
Court should be given the power to settle any doubtful issues that might arise in
the Security Council or the General Assembly in connexion with thes legal status of
a4 State seeking membership or association with the United Nations. This new
power would undoubtedly enhance the Court's prestige.

The Government of Colombia does not consider that the number of judges should
be increased or that their term of office should be changed. Neither of these
matters has any bearing on the Court's problems.

Colombia endcrses the provisions of Articles 26 to 29 of the Statute under which
the Court may form one or more chambers for dealing with particular categories of
cases, including labour cases and cases relating to transit and communications,
and may form a chamber for dealing with a particular case. It would go further
and would suggest that the formation of the chambers should be provided for in the
Statute and that, in addition to those enumerated, there should be chambers for
dealing with, inter alia, the law of the sea, the law of the air, and financial
law. Such chambers should be of a permanent nature.

It is proposed that Article 29 of the Statute should specify time-limits
within which the cases referred to are to be heard and determined.

The Government of Colombia also takes the view that careful and thorough
consideration should be given to the question of regional chambers or courts.
The creaticn of such bodies, by taking into account the existence of the different
legal systems in the world, would certainly inspire greater confidence and be in
the interests of the Court. It seems manifestly desirable that provisions relating
to the creation of regional courts or chambers should be included in the Statute
of the Court .

With regard to assessors in the advisory opinion procedure, the Government of
Colombia considers that their attendance should no longer be subject to the
provisions relating to contentious jurisdiction; instead, the Statute should
stipulate that assessors should always be present. The Government of Colombia
also believes it desirable to speecify in the Statute time-limits for summary
procedures in advisory jurisdiction where the matter is deemed to be urgent by the
requesting party. Nothing would help to enhance the prestige of the Court more
than the expeditious delivery of learned advisory opinions. Care should be taken,
however, to avert situations in which the Court would have to determine a case in
contentious proceedings after already giving an advisory opinion on it because
States have been allowed recourse to this expedient in connexion with contentious

7/ See A/8TUE.
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cases. Access to advisory Jurisdiction should be extended to a number of
international organigzations which do not at present have this prerogative; the
conditions therefore should be established, however.

Colombia is alsc in favour of conducting a thorough study to investigate the
desirability of allowing international organizations to invoke the Court's
Jurisdiction. The Court should co-operate in this study, which should be
comprehensive and should cover the key aspect of precluding an international
organization from initiating proceedings against States Members of the United
Nations,

Colombia whole-hearfedly endorges the idea of encouraging the inclusiom in
international treaties of clauses giving the Court jurisdiction to settle any
disputes that might arise from the interpretation or application of such treaties.

Lastly, as the Colombian delegation stated in the Sixth Committee 8/,
Colombia is of the opinion that any action with regard to the Court should be
regarded as an important part of the Assembly's work on the revision of the Charter
and that the two matters should not be dissociated.

GUYANA

/ﬁ& a note dated 17 February 1972, the Permanent Mission of Guyana to the United
Nations recalled the statement made by the representative of Guyana at the
1284th meeting of the Sixth Committee, on 17 November 1971 (A/C.6/SR. 1284)/

8/ See A/C.6/SR.1213 and 1283.
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IRAN

Lﬁfiginal: Frencﬁ?
12 May 1972

.

I. The role of the Court within the framework of the United Nations

i. The Court can and must play a key role in the peaceful settlement of
international disputes. It is true that the judgements and advisory opinions
delivered by the Court have not always received unanimous acceptance from States
parties to its Statute, but that in no way detracts from the role of the

"principal judicial organ” of the United Nations, nor from the importanceof judicisal
settlement as provided for in Article 33 of the Charter.

2. The law applied by the Court does not entirely meet the requirements of
present-day international life; but it should be noted that, by its activities, the
Court has made a significant contribution to the progressive development of
international law. It is hoped that the Court will persevere in its work along
these lines.

IT. OQrganization of the Court

3. It is satisfying to note that the changes that have occurred in recent years
in the composition of the Court have, to some degree, eithanced its representative
character. A further development along these lines would clearly contribute to the
Court's effectiveness.

Y, It would appear that procedures such as recourse to the chamber of summary

procedure and the creation of regional chambers of judges would assist in the
speedy dispatch of cases brought before the Court.

IIT. Jurisdiction of the Court

(a) Contentious cases

5. The Government of Iran considers it desirable that States parties to the
Statute of the Court should take full advantage of the range of possibilities which
the latter can offer for the settlement of disputes. Furthermore, the Government
of Iran takes the view that the Court, in order to encourage the greatest possible
rumber of States to accept its compulsery Jjurisdiction, should seek to foster a
feeling of confidence in the States parties to its Statute. The Court could
achieve thig by taking into account in its activities the changes in international
relations that have occurred during the past two decades.

6. The activities of intergovernmental organizations are steadily growing. These
bodies have considerable legal powers, particularly as regards the conclusion of
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treaties. It would therefore contribute to the harmonious development of
international treaty relations if these organizations were able to apply to the Court.

(b) Advisory jurisdiction

In view of the preceding comments, the Government of Iran would see no
objection if z large number of 1ntergovernmental organizations were allowed to
request advisory opinions of the Court.

IV, Procedures and methods of work of the Court.

The applicatien by the Court of certain rules, particularly those which are
responsible for the unjustified length of proceedings and the rising expenses of
the Court, constitutes an impediment discouraging States from referring their
disputes to the Court. In the view of the Government of Iran, a revision that
would render these rules more flexible might increase the number of hearings by the
Court and ensure that justice prevailed in international relations. In that
connexion, it is important to note the work which the Court itself has undertaken
for the purpose of revising its rules.

V. Future action by the General Assembly

The debates of the General Assembly on the role of the Court have contributed.
to a bhetter understanding of the probleme involved in the Court's reorganization.
In that connexion, the Government of Iran will support the views of the majority
and will seek to take an active part in implementing the measures which the
General Assembly may wish to take in this field.
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/Ori ginal: EnglisE/
b April 1972
1. The role of the International Court of Justice within the framework

of the United Nations

“All Members shall settle their international disputes by peaceful means in
such a manner that international peace and security, and justice, are not
endangered”. With these words of Article 2 (3) of the Charter of the United Nations
the foundation stone of the principle of settling international disputes by peaceful
means was laid. It was then only natural for Article 33 of the Charter to build on
that foundation in specifying the means open to States for settling thelr disputes
by peaceful means, the most important of which is judicial settlement.

Consequently the Charter of the United Nations recognized the International
Court of Justice by virtue of Article T as one of the principal organs of the
United Nations and by Article 92 as its prineipal judicial organ. Furthermore,
Article 36 of the Charter makes it inter alis incumbent upon the Security Council to
take into consideration that legal disputes should as a general rule be referred by
the parties to the Internaticnal Court of Justice in accordance with the provisions
of the Statute of the Court.

Thus it is an established fact that the role which the International Court of
Justice can and should play in the field of peaceful settlement of disputes has been
well envisaged by the Charter.

However, having those undisputed facts in mind, we will now attempt to explore
the obstacles which have rendered the International Court of Justice incapable, to
a certain extent, of serving the purpose for which it was established.

States who have accepted the compulsory jurisdiction of the Court, and who
incidentally represent only one-third of the members of the United Netions have
repeatedly blamed the failure of the Court ex post facto on the non-acceptance of
its compulsory jurisdiction by the other rembers.

Although the Government of the State of Kuwait recognizes this reasoning, it
nevertheless suggests that the majority of States who have accepted the compulsory
Jjurisdiction of the Court have done so with a long list of reservations on certain
controversial cases which in its view renders their acceptance incompatible with
the principle of pacific settlement of disputes and hardly worthwhile.

The Government of the State of Xuwait believes that the General Assembly should
take the present opportunity to reconsider carefully any measures which may be
proposed to enhance the role of the Court thereby making it a more attractive and
effective instrument for the pacific settlement of disputes between States, so that
they will be encouraged to make full use of it.

/oo
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III. Jurisdiction of the Court

{a} Contentiocus cases:

Article 36 (2) of the Statute lays down the procedure by which States Parties
to the Statute may recognize as compulsory ipso facto in relation to any other
State accepting the same obligation, the jurisdiction of the Court.

Despite the term "compulsory jurisdiction of the Court”, States are not bound
by it unless they so indicate voluntarily. The majority of States have been
reluctant to accept this compulsory jurisdiction, while other States have accepted
it with reservations as they regard it as an impairment of their sovereignty.

Furthermore, this method of adjudication should be made available to
intergovernmental organizations, which would ultimately entail an amendment of
the Cherter, causing thereby certain resistance from a group of States Members of
the United Nations.

An appellate jurisdietion with respect to the decisions of other international
tribunals as well as the pcssibility of enabling private individuals and corporations

to be parties before the Court should be given due consideration.

(b} Advisory jurisdiction

Article 96 of the Charter provides that only certain organs of the United
Nations and specialized agencies may request an advisory opinion from the Court.
This provisicn in Article 96 should be expanded to include possibly regional
organizations. States should also be allowed to seek an advisory opinion; they
weuld thus avoid any impairment of their sovereignty since such an opinion is not
binding upon States.

V. Future action on the item by the General Assembly

Since the  item :sntitled "Review of the role of the International Court of
Justice" was included on the agenda of the General Assembly, a number of States
have repeatedly requested the establishment of an ad hoc committee to study and
report on this matter.

In our opinion the establishment of such a committee at this stage is still
premature; the General Assembly would be well advised to examine first all aspects
of the matter and explore fully all the proposals contained in the replies of States
to the Secretary General's questionnaire. Only when the majority of States have
expressed their views, should the General Assembly decide on the possikility of
establishing a committee for this purpose.

The Governmenw of the State of Wuwait has refrained from submitting at this
stage its observations on points IT and IV of the questionnaire of the Secretary
General as a deeper study of these problems is reguired.
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MONGOLTA

/Original: Russian/

il August 1972

1. In accordance with the Charter of the United Nations, the International Court
of Justicc constitutes the Organization's principal judicial organ, and the Statute
of the Court forms an integral part of the Charter.

2. The main purpose of the International Court of Justice consists in the
settlement of disputes between States, when the latter agree to submit such dismutes
for its consideration; and, under the Charter, any decision of the Court on any
question is meant to promote the strengthening of international peace and security.
3. At the same time, unfer the Charter, States retain the sovereign right to
choose freely the means of settling disputes between them, It is well known that
neither the Charter nor the Statute provides for the compulsory jurisdiction of

the Court. The acceptance of such jurisdiction under any pretext, however
plausible it might appear, would transform the Court into a supranational body

and would thus run counter to the principles relating to State sovereignty.

b, The basic causes operating to the detriment of the role and authority of the
International Court lie above all in _articular judgements which the Court has
rendered contrary to Charter requiremerts and the just principles of international
law, in the present composition of the Ccurt, which is far from equitable, and in
the very slow manner in which the Court conducts its proceedings.

In the light of the above, the Govermment of the Mongolian People's Republic
takes the view that the only resl means of enhancineg the effectiveness of the work
of the Court lies in the strict observance of the provisions of the Charter and
the Statute; and, consequently, the success of the Court's work and its authority
depend principally on the Court itself, Accordingly, the Mongolian Government
holds that there is no need to consider the question of enhancing the role of the
Court within United Nations organs until the Court itself fully utilizes the
possibilities set forth for that purpose in the Charter and the Statute.





