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THE ADMINISTRATION OF J U S T I C E AND THE HUMAN RIGHTS OF DETAINEES 

W r i t t e n s t a t e m e n t s u b m i t t e d by Human R i q h t s A d v o c a t e s , a n o n - q o v e r n m e n t a l 
o r g a n i z a t i o n i n c o n s u l t a t i v e s t a t u s ( c a t e g o r y I I ) 

The S e c r e t a r y - G e n e r a l h a s r e c e i v e d t he f o l l o w i n g c o m m u n i c a t i o n , w h i c h i s 
c i r c u l a t e d i n a c c o r d a n c e w i t h Economic and S o c i a l C o u n c i l 
r e s o l u t i o n 1296 ( X L I V ) . 

FA IR T R I A L , DUE PROCESS AND "NON-JUDICIAL PROCEEDINGS" 

WHEN ARE MOST PEOPLE HURT BY UNFAIRNESS? 

1 . G o v e r n m e n t s , whe the r t h e y be p o w e r f u l o r weak, r i c h o r p o o r , huge o r 
t i n y , e v e r y w h e r e and o f t e n p e n a l i z e and d e p r i v e i n d i v i d u a l s o f human r i g h t s by 
r e s o r t i n g t o a p r o c e s s c a l l e d a d m i n i s t r a t i v e a d j u d i c a t i o n . Too many j u r i s t s , 
u n f o r t u n a t e l y , i g n o r e t he g r o s s v i o l a t i o n s t h a t t h u s a r e p e r p e t r a t e d . 

THE RIGHT TO A FAIR TRIAL 
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2 . One e x p l a n a t i o n o f the phenomenon i s t h a t t h r o u g h o u t the w o r l d most 
l a w y e r s , whe the r t h e y s e r v e Governments o r p r i v a t e c l i e n t s , t r a d i t i o n a l l y have 
been t a u g h t by p r o f e s s o r s t o f o c u s on a d v o c a c y b e f o r e c o u r t s , and r e l a t i v e l y 
l i t t l e a t t e n t i o n has been g i v e n t o " a d m i n i s t r a t i v e j u d g i n g " . 

3 . Tha t f a c t i s n o t e d b r i e f l y i n t he a d m i r a b l e r e p o r t by M r . C h e r n i c h e n k o 
and M r . T r e a t . Not o n l y do t h e v i d e n t i f y d i s t i n c t i o n s be tween c r i m i n a l and 
c i v i l t r i a l s ; t h e v a l s o r e f e r t o n o n - j u d i c i a l t r i a l s . (See , f o r e x a m p l e , 
p a r a s . 7 0 , 7 9 - 8 0 , 8 5 , 8 9 , 9 4 , and 100 -101 o f E / C N . 4 / S u b . 2 / 1 9 9 1 / 2 9 . ) 

4 . In most n a t i o n s , i n c a l c u l a b l y more p e o p l e a r e harmed s e r i o u s l y by 
a d m i n i s t r a t i v e d e c i s i o n s t h a n by j u d i c i a l d e c i s i o n s : 

(a) R e f u g e e s . F o r e v e r y g roup o f h o p e f u l r e f u g e e s and o t h e r d i s p l a c e d 
p e o p l e whom c o u r t s a r e a b l e t o a s s i s t , h u n d r e d s o f t h o u s a n d s o f o t h e r s have 
t h e i r r i g h t s (and even t h e i r f a t e ) d e t e r m i n e d f i n a l l y by n o n - j u d i c i a l 
o f f i c i a l s , and t he i n j u s t i c e s t o o o f t e n a r e n o t o r i o u s ; 

(b) A d m i n i s t r a t i v e d e t a i n e e s . T h i s S u b - C o m m i s s i o n h a s become e x p e r t 
r e g a r d i n g the m e n t a l l y and p h y s i c a l l y d i s a b l e d , t he d i s a p p e a r e d , t he e n s l a v e d , 
t he f o r c e d l a b o u r e r s , t he " s u s p e c t s " , and t he t r a g i c a l l y i n n u m e r a b l e o t h e r s 
f o r whom h a b e a s c o r p u s , amparo , and o t h e r j u d i c i a l r e l i e f i s i n f a c t a mere 
m i r a g e ; 

(c) Men , women and c h i l d r e n who a r e e m p l o y e e s . Fo r a c e n t u r y o r m o r e , 
d i f f i c u l t i e s c o n c e r n i n g r i g h t s t o d e c e n t w o r k i n g c o n d i t i o n s , t o o r g a n i z e , t o 
p i c k e t and d e m o n s t r a t e , t o s t r i k e , t o i n s u r a n c e and p e n s i o n s and much more 
have been a d j u d i c a t e d m o s t l y by government o f f i c i a l s who a r e no t j u d g e s ; 

id) P e r s e c u t e d i n d i v i d u a l s . P a r a g r a p h 161 o f t he a n n o t a t e d agenda 
( E / C N . 4 / S u b . 2 / 1 9 9 1 / A d d . l ) r e f e r s t o men and women " p r o s e c u t e d o r p e r s e c u t e d 
m e r e l y b e c a u s e o f . . . c o n n e c t i o n . . . w i t h a s u s p e c t , an a c c u s e d p e r s o n o r a 
p e r s o n who has been c o n v i c t e d " . J u d g e s a r e the ones who h a n d l e p r o s e c u t i o n s . 
A d m i n i s t r a t i v e o f f i c i a l s , h o w e v e r , a r e t he ones who e f f e c t i n n u m e r a b l e 
p e r s e c u t i o n s . 

(e) O t h e r v i c t i m s o f u n f a i r a d m i n i s t r a t i v e t r i a l s . The l i s t seems 
e n d l e s s b e c a u s e the scope o f n o n - j u d i c i a l empowerment i s i n d e e d l i k e l y t o 
o b s e r v e b o u n d a r i e s t h a t a r e l i m i t l e s s . 

How m i g h t t h i s S u b - C o m m i s s i o n r e s p o n d ? 

5. S c h o l a r s who s t u d y a d m i n i s t r a t i v e l a w have f o r d e c a d e s examined (and 
h e l p e d t o improve) b o t h f o r m a l and i n f o r m a l a d m i n i s t r a t i v e t r i a l s o f many 
k i n d s . E x c e r p t s f r o m documents p r e p a r e d i n Geneva t h r e e d e c a d e s a g o , f o r a 
c o n f e r e n c e s p o n s o r e d by the I n t e r n a t i o n a l C o m m i s s i o n o f J u r i s t s , c o u l d be made 
a v a i l a b l e a n d , we b e l i e v e , w o u l d be u s e f u l and i n s t r u c t i v e . 


