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I. INTRODUCTION

1, The International Law Commission, established in pursuance of General Assembly
resolution 174 (II) of 21 November 1947, in accordance with its Statute annexed
thereto, as subsequently amended, held its thirty-eiqhth session at its permanent
seat at the United Nations Office at Geneva, from 5 May to 11 July 1986,
2. The Commission's agenda for its thirty-eiahth session was as follows:

1. Organization of work of the session.

2. Jurisdictional immunities of Stutes and their property.

3. Status of the diplomatic courier and the diplomatic baa not accompanied
by diplomatic courier.

4, State responsibility.
Se Draft Code of Offences against the Peace and Security of Mankind.

6. International liability for injurious conseauences arising out of acts
not prohibited by international law.

7. The law of the non-navigational vses of international watercourses.

8. Relations between States and international organizations (second part of
the topic).

9. Programme, procedures and working methods of the Commission, and its
documentation.

10. Co-operation with other bodies.
11, Date and place of the thirty-ninth session.

12. Other business,

The Commission considered all items on its agenda, except for item 8 "Relations
between States and international organizations (second part of the topic)", which,
as noted in chapter VIII of its report on the work of its thirty-eiahth session,
the Commission was, unfortunately, unable to consider because of lack of time. 1/

3. The work of the Commission during its thirty-eighth session is described in
its report to the General Assembly. 2/ Chapter I of the report is concerned with
the organization of the Commission's session. Chapter II of the report relates to
the topic "Jurisdictional immunities of States and their property" and sets out the
texts of the draft articles and commentaries thereto provisionally adopted by the
Commission at the thirty-eiahth session, as well as the texts of all the draft
articles on the topic as a whole provisionally adopted by the Commission in first
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reading., Chapter III relates to the topic "Status of the diplomatic courier and
the diplomatic bag not accompanied by dip.omatic courier" and sets out the texts of
the draft articles and commentaries thereto provisionally adopted by the Commission
at the thirty-eighth session, as well as the texts of all the draft articles on the
topic as a whole provisionally adopted by the Commission in first reading.

Chapter IV relates to the topic "State responsibility™ and sets out the texts of
the draft articles provisionally adopted so far by the Commission. Chapter V
relates to the topic "Draft Code of Offences against the Peace and Security of
Mankind”. Chapter VI relates to the topic "International liability for injurious
consequences arising out of acte not prohibited by international law", Chapter VII
telates to the topic "The law of the non-navigational uses of internaticnal
watercourses™. Chapter VIII of the report concerns the topic "Relations between
States and international orqanizations (second part of the topic)" which, as noted
above, was n)t considered because of lack of time, the programme and methods of
work of the Commission, and certain administrative and other matters.

4. The present document has been prepared by the Secretariat pursuvant to a
decision of the International Law Commission. 3/ Section II, which relates to the
topic "Jurisdictional immunities of States and their property”, sets out the texts
of all the draft articles on the topic as a whole provisionally adopted by the
Commission in firet readina. Section III, which relates to the topic "Status of
the diplomatic courier and the diplomatic bag not accompanied by diplomatic
couvrier™, sets out the texts of all the draft articles on the topic as a whole
provisionally adopted by the Commission in first reading. Section 1V, which
relates to the topic "State responsibility™, sets out the texts of the Adraft
articles provisionally adopted so far by the Commission.

II. DRAPFT ARTICLES ON JURISDICTIONAL IMMUNITIES OF STATES
AND THEIR PROPERTY, AS PROVISIONALLY ADOPTED BY THE
INTERNATIONAL LAW COMMISSION

Text of the draft articles on the topic as a whole provisionally
sdopted by the Commission on first reading

PART 1
INTRODUCTION
Article 1

Scope of the present articles

The present articles apply to the immunity of one State and its property from
the jurisdiction of the courts of another State.
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Article 2
Use of terms

1. For the purposes of the present articles:

{a) “court" means any organ of a State, however named, entitled to exetrcise
judicial functions;

{b) "commercial contract®™ means:

(i) any commercial contract or transaction for the sale or purchase of
aoods of the supply of servicess

(ii) any contract for a loan or other transaction of a financial nature,
including any obligation or guarantee in respect of any such loan or
of indemnity in respect of any such transaction;

(i1i) any other contract or transaction, whether of s copaercial,
industrial, trading or professional nature, but not including a
contract of employment of persons,

2. The provisions of paragraph 1 regarding the uvse of terms in the present
articles are without prejudice to the use of those terms or to the meanings which
may be given to them in other international instruments or in the internal law of
any State.

Article 3

Interpretative provisions

1. The expression "State” as used in the present articles is to be understood as
conprehending:

(a) the State and its various organs of government;

(b} political sub~divisions of the State which are entitled to perform acts
in the exercise of the sovereign avthority of the State;

(c) agencies or instrumentalities of the State, to the extent that they are
entitled to perform acts in the exercise of the sovereian authority of the State;

(d) representatives of the State acting in that capacity.

2, In determining whether a contract for the sale or purchase of goods or the
supply of services is commercial, reference should be made primarily to the nature
of the contract, but the purpose of the contract should also be taken into account
if in the practice of that State that purpose is relevant to determinina the
non-commercial character of the contract.
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Article 4

Privilegea and immunities not affected by the present articles

1. The present articles are without prejudice to the privileges and immunities
enjoyed by a State in relation to the exercise of the functions of:

(a) its diplomatic missions, consular posts, special missions, missions to
international organizations, or delegations to organs of international
organizations or to international conferences; and

(b) persons connected with them.

2. The present articles are likewise without prejudice to the privileges and
immunities accorded under international law to heads of State ratione personae.

Article 5

Non-retroactivity of the present articles

Without prejudice to the application of any rules set forth in the present
articles to which jurisdicticnal immunities of States and their property are
subject under international law independen-ly of the present articles, the articles
shall not apply to any question of jurisd ctional immunities of States or their
property arising in a proceeding instituted ageinst a State before a court of
another State prior to the entry intc force of %he said articles for the States
concerned.

PART II
GENERAL PRINCIPLES
Article 6

State immunity

A State enjoys immunity, in respect of itself and its property, from the
jurisdiction of th» ~curts of another State subject to the provisions of the
present articles [anu the relevant rules of general international law].

Article 7

Modalities for giving effect to State immunity

1. A State shall give effect to State immunity under article 6 by refraining from
exercising jurisdiction in a proceeding before its courts against another State.
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2. A proceedina before a court of a State shall be considered to have been
instituted againat another State, whether or not that other State is named ag party
to that proceedina, so lona as the proceeding in effect seeks to compel that other
State either to submit to the jurisdiction of the court or to bear the consequences
of a determination by the court which may affect the property, rights, interests or
activities of that other State.

3. In particular, a proceeding before a court of a State shall be considered to
have been instituted against another State when the proceeding is instituted
against one of the organs of that State, or against one of its political
subdivisions or agencies or instrumentalities in respect of an act performed in the
exercise of sovereign avthority, or aqainst one of the representatives of that
State in respect of an act performed in his capacity as a representative, or when
the proceeding is designed to deprive that other State of its property or of the
vse of property in its possession or control.

Article 8

Express consent to exercise of jurisdiction

A State cannot invoke immunity from jurisdiction in a proceeding before a
court of another State with reanard to any matter if it has expressly consented to
the exercise of jurisdiction by that court with regard to such a matter:

(a) by international agreement)

(b) in a written contract) or

(c) by a declaration before the court in a specific case,

Article 9

ptfect of participation in a proceeding before a court

1. A State cannot invoke immunity from jurisdiction in a proceedinag before a
court of another State 1f it has:

(a) itself i{nstituted that proceeding; or

(b) intervened in that proceeding or taken any other step relating to the
merits thereof.

2. paragraph 1 (b) above does not apply to any intervention or step taken for the
gole purpoge of:

(a) 1invoking immunity; or

(b) assertina a right or interest in property at issve in the prcceedina.
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3. Failure on the part of a State to enter an appearance in a proceeding before a
court of another State shall not be conaidered as consent of that State to the
exercige of jurisdiction by that court.

Article 10

Counter~-claims

1. A State cannot invoke immunity from jurisdiction in a proceeding inetituted by
itself before a court of another State in respect of any counter-claim against the
State arising out of the same legal relationship or facts as the principal claim,

2. A State interveninag to present a claim in a proceeding before a court of
another State cannut invoke immunity from the jurisdiction of that court in respect
of any counter-claim against the State arising out of the same legal relationship
or facts as the claim presented by the State.
3. A State making a counter-claim in a proceeding instituted against it before a
court of another State cannot invoke immunity from the jurisdiction of that court
in respect of the principal claim.

PART 1I1

[(LIMITATIONS ON] (EXCEPTIONS TO) STATE IMMUNITY
Article 11

Commercial contracts

1. If a State enters into a commercial contract with a foreign natural or
juridical person and, by virtue of the applicable rules of private international
law, differences relating to the commercial contract fall within the jurisdiction
of a court of another State, the State is considered to have c¢ .sented to the
exercise of that jurisdicton in a proceeding arising ouvt of that commercial
contract, and accordingly cannot invoke immunity from juriediction in that
proceedina.

2. Paragraph 1 does not apply:

(a) 1in the case of a commercial contract concluded between States or on a
Government-to~Government basis;

(5) if the parties to the commercial contract have otherwise expressly agreed
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Article 12

Contracta of employmen*

1. Unless otherwise agreed between the States concerned, the immunity of a State
cannot be invoked before a court of another State which is otherwise competent in a
proceeding which relatea to a contract of employment between the State and an
individval for services performed or to be performed, in whole or in part, in the
tercitory of that othe: State, if the employee has been recruited in that other
State and ls covered by the social security provisions which may be in force in
that other State.

2. Paragraph 1 does not apply if:

(a) the em; .yee has been recruited to perform services associated with the
exercise of governmental avthority)

(b) the proceeding relates to the recruitment, renewal of cmployment or
reinstatement of an individuvaly

(c) the employee was neither a national nor a habituval resident of the State
of the forum at the time when the contract of employment was concludedj

(d) the employee is a national of the employer State at the time the
proceeding is instituted:

(e) the employee and the employer State have otherwise agreed in writing,
subject to any considerations of public policy conferring on the courts of the
State of the forum exclusive jurisdiction by reason of the subject-matter of the
proceeding.

Article 13

Pergonal injuries and damage to property

Unless otherwise agreed between the States concerned, the Ilmmunity of a State
cannot be invoked before a court of another State which is otherwise competent in a
proceeding which relates to compensation for death or injury to the person or
damage to or loss of tangible property if the act or omission which is alleged to
be attributable to the State and which caused the death, injury or damage occurred
in whole or in part in the territory of the State of the forum, and if the avthor
of the act or omission was present in that territory at the time of the act or
omission.
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Article 14

Ownersbip, possession and uge of property

1. Unless otherwise agreed between the states concerned, the immunity of a State
cannot be invoked to prevent a court of another State which is otherwise competent
from exercining its jurisdiction in a proceeding which relates to the determination
of:

(a) any right or interest of the State in, or its possession or use of, or
any obligution of the State arisinu out of its interest in, or its possession or
vse of, immovable property situated in the State of the forum; or

(b) any riaht or interest of the State in movable or immovable property
arising by way of succession, aift or bona vacantiaj; or

(c) any right or interest of the State in the administration of property
formina part of the ostate of a deceased person or of a person of unsound mind or
of a bankrupt; or

(d) any riaht or interest of the State in the administration of property of a
company in the event of its dissolution or winding-upy or

{e) any right or interest of the State in the administration of trust
property or property otherwise held on a fiduciary basis.

2. A court of another State shall not be prevented from exercisina jurisdiction
in any proceedina brought before it against a person other than a State,
notwithstandina the fact that the proceeding relates to, or is designed to deprive
the State of, property:

{(a) which is in the possession or control of the Statej or

(b} in which the State claims a riaht or interest,
if the State itselft could not have invoked immunity had the proceeding been
instituted againat it, or if the riaht or interest claimed by the State is neither
admitted nor suvpported by prima facie evidence.

Article 15

Patents, trade marks and intellectual or industrial property

Unless otherwise agreed between the States concerned, the immunity of State
cannot be invoked before a court of another State which is otherwise competent in a
proceeding which relates to:

(a) the determination of any riaht of the State in a patent, industirial
desian, trade name or business name, trade mark, copyright or any otter similar
form of intellectual or industrial property, which enjoys a measure of legal
protection, even if provisional, in the State of the forum; or
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(b) an alleged infringement by the State in the territory of the State of the
forum of a right mentioned in subparaaraph (a) above which belongs to a third
person and is protected in the State of the forum.

Article 16

Fiscal matters

Unless otherwise aareed between the States concerned, the immunity of a State
cannot be invoked before a court of another State which is otherwiss competent in a
proceedina which relates to the fiscal obligations for which it may be liable under
the law of the State of the forum, such as dutles, taxes or other similar charges.

Article 17

Participation in companies or other collective bodies

1. Unless otherwise aareed between the States concerned, the immunity of a State
cannot be invoked before a court of another State which is otherwise competent in a
proceedinag which relates to its participation in a company or other collective
body, whether incorporated or unincorporated. being a proceeding concerning the
relationship between the State and the body or the other participants therein,
provided that the body:

(a) has participants other than States or international organizations, and

(b) 1is incorporated or constituted under the law of the State of the forum or
is controlled from or has its principal place of business in that State.

2. Paragraph 1 does not apply if provision to the contrary has been made by an

agreement in writing between the parties to the diaspute or by the constitution or
other instrument establishing or regulating the body in question.

Article 18

State-owned or State-operated ships endaged in commercial service

1. Unless otherwise agreed between the States concerned, a State which owns or
operates a ship engaged in commercial [non-governmental] service cannot invoke
fmmunity from jurisdiction before a court of another State which is otherwise
competent in any proceeding relating to the operation of that ship provided that,
at the time the cause of action arose, the ship was in vse or intended exclusively
for uvse for commercial [non-governmental] purposes.

2. Paragraph 1 does not apply to warships and naval auxiliaries nor to other

ships owned or operated by a State and used or intended for use in government
non-commercial service.
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3. For the purposes of this article, the expression "proceeding relating to the
operation of that ship" shall mean, inter alia, any proceeding involving the
determination of:

(a) a claim in respect of collision or other accidents of naviagation;
(b) a claim in respect of assistance, salvage and general averaqe}

(¢) a claim in respect of repairs, supplies, or other contracts relating to
the ship.

4, Unless otherwise agreed hetween the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
crmpetent in any proceeding relating to the carriaqge of cargo on board a ship owned
or operated by that State and engaged in commercial [non-governmental) service
provided that, at the time the cause of action arose, the ship was in use or
intended exclusively for use for commercial [(non-governmental] purposes.

5. Paraaraph 4 does not apply to any cargo carried on boare¢ the ships referred to
in paragraph 2, nor to any carqo belonginy to a State and used or intended for use
in government non-commercial service.

6. States may plead all measures of defence, prescription and limitation of
liability, which are available to private ships and cargoes and their owners.

7. If in any proceeding there arises a question relating to the government and
non -commercial character of the ship or carqo, a certificats signed by the
diplomatic representative or other competent authority of the Gtate to which the
ship or cargo belongs and communicated to the court shall serve as evidence of the
character of that ship or cargo.

Article 19

Effect of an arbitration agreement

If a State enters into an agreement in writing with a foreign natural or
juridical person 0 submit to arbitration differences relating to a [commercial
contract) [civil or commercial matter), that State cannot invoke immunity from
jurisdiction before a court of another State which is otherwise competent in a
proceeding which relates to:

{a) the validity or interpretation of the arbitration agreement,

(b)) the arbitration procedure,

{(c) the setting aside of the award,

unless the arbitration agreement otherwise provides.
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Article 20
Cases of nationalization
The provisions of the present articles shall not prejudge any question that
may arise in regard to extraterritorial effects of measures of nationalization
taken by a State with regard to property, movable or immovable, industrial or
intellectual. _
PART 1V
STATE IMMUNITY IN RESPECT OF PROPERTY FROM MEASURES OF CONSTRAINT
éggicle 21

State immunity from measures of constraint

A State enjoys immunity, in connection with a proceeding before a court of
another State, from measures of constraint, including any measures of attachment,
arrest and execution, on the use cf its property or property in its possession or
control [, or property in which it has a legally protected interest,) unless the
property:

(a) is specifically in use or intended for use by the State for commercial
[non-governmental] purposes and has a connection with the object of the claim, or
with the agency or instrumentality against which the proceeding was directed, or

(b) has been allocated or earmarked by the State for the satisfaction of the
claim which is the object of that proceeding.

Article 22

Consent to measureege of constraint

1. A State cannot invoke immunity, in connection with a proceeding before a court
of another State, from measures of constraint on the use of its property or
property in its possession or control [, or property in which it has a legally
protected interest,] L{f and to the extent that it has expressly consented to the
taking of such measures in respect of tnat property, as indicated:

(a) by international agreement,

(b) in a written contract, or

(c) by a declaration before the court in a specific case.
2. Consent to the exercise of jurisdiction under article 8 shall not be held to
imply consent to the taking of measures ¢f constraint under part IV of the present

articles, for which a separate consent shall be necessary.
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Article 23

Specific categories of property

1, The following categories of property of a State shall not be considered as
property specifically in use or intended for use by the State for commercial
[non—qovernmental] purposes under paragraph (a) of article 21:

{a) property, including any bank account, which is in the territory of
another State and is used or intended for use for the purposes of the diplomatic
mission of the State or its consular posts, special missions, missions to
international organizations, or delegations to organs of international
organizations or to international conferences;

(b) property of a military character or vsed or intended for use for military
purposess i

(c) property of the central bank or oiher monetary auvthority of the State
which is in the territory of another State;

{d) property forming part of the cultural heritage of the State or part of
itas archives which is in the territory of another State and not placed or intended
to be placed on sale;

(e) property forming part of an exhibition of objects of scientific or
historical interest which is in the territory of another State and not placed or
intended to be placed on sale.

2. A cateqory of property, or part thereof, listed in paragraph 1 shall not he
subject to measures of constraint in connection with a proceeding before a court of
another State, unless the State in question has allocated or earmarked that
property within the meaning of paragraph (b) of article 21, or has specifically
consented to the taking of measures of constraint in respect of that category of
its property, or part thereof, under article 22.
PART V
MISCELLANEQUS PROVISIONS
Article 24

Service of process

1. Service of process by any writ or other document instituting a proceeding
againat a State shall be effected:

(a) 1in accordance with any special arrangement for service between the
claimant and the State concerned; or
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(b) failina such arrangement, in accordance with any applicable international
convention binding on the State ¢f the forum and the State concerned; or

{(c) failina such arrangement or convention, by transmission througth
diplomatic channels to the Ministry of Foreiqgn Affairs uf the State concerned; or

(d) failina the foregoing, and if permitted by the law of the State of the
forum and the law of the State concerned:

(1) by transmission by registered mail addressed to the head of the
Ministry of Foreian Affairs of the State concerned requiring a
signed receipt; or
(i1) by any other means,
2. Service of process by the means referred to in paragraphs 1 (c) and (d) (i) is
deemed to have been effected by receipt of the documents by the Ministry of Foreign
Affairs.

3. These documents shall be accompanied, if necessary, by a translation into the
official lanquage, or one of the official languages, of the State concerned,

4. Any State that enters an appearance on the merits in a proceeding instituted
against it may not thereafter assert that service of process d4id not comply with
the provisions of paragraphs 1 and 3.

Article 25

Default judgement

1. No default judaement shall be rendered asainst a State except on proof of
compliance with paragraphs 1 and 3 of article 24 and the expiry of a period of time
of not less than three months from the date on which the service of the writ or
other document instituting a proceeding has been effected or deemed to have been
effected in accordance with paraaraphs 1 and 2 of article 24.

2. A copy of any default juvdgement rendered against a State, accompanied if
necessary by a translation into the official language or -ne of the official
lanquages of the State concerned, shall be transmitted to it through one of the
means specified in paragraph 1 of article 24 and any time-limit for applying to
have a default judgement set aside, which shall be not less than three months from
the date on which the copy of the judaement is received or is deemed to have been
received by the State concerned, shall begin to run from that date.

Article 26

Immunity from measures of coercion

A State enjoys immunity, in connection with a proceeding before a court of
another State, from any measure of coercion requiring it to perform or to refrain
from performing a specific act on pain of sufferina a monetary penalty.
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Article 27

Procedural immunities

1. Any failure or refusal by a State to produce any document or disclose any
other information for the purposes of a proceeding before a court of another State
shall entail no consequences other than those which may result from such conduct in
relation to the merits of the case. In particular, no fine or penalty shall be
imposed on the State by reason of such failure or refusal.

2. A State is not required to provide any security, bond or deposit, however
described, to quarantee the payment of judicial costs or expenses in any proceeding
to which it is a party before a court of another State.

Article 28

Non-discrimination

1. The provisions of the present articles shall be applied on a non-discriminatory
basis as between the States parties thereto.

2. However, discrimination shall not be regarded as taking place:

(a) where the State of the forum applies any of the provisions of the present
articles restrictively because of a restrictive application of that provision by
the other State concerned;

{b} where by aareement States extend to each other treatment different from
that which is reavired by the provisions of the present articles.

II1. DRAFT ARTICLES ON THE STATUS OF THE DIPLOMATIC COURIER AND THE
DIPLOMATIC BAG NOT ACCOMPANIED BY DIPLOMATIC COURIER, AS
PROVISIONALLY ADOPTED BY THE INTERNATIONAL LAW COMMISSION

Text of the draft articles on the topic as a whole provisionally
adopted by the Commission on first reading

PART I
GENERAL PROVISIONS
Article 1

Scope of the present articles

The present articles apply to the diplomatic courier and the diplomatic baaq
employed for the official communications of a State with its missions, consular
posts or deleagations, wherever situated, and for the official communications of
those missions, consular posts or deleaations with the sending State or with each
other,
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Article 2

Couriers and bags not within the scope of the present articles

The fact that the present articles do not apply to couriers and bags employed
for the official communications of international organizations, shall not affect:

(a) the legal status of such couriers and bags;

{b) the application to such coutriers and bags of any rules set forth in the
present articles which would be applicable under international law independently of
the present articles.

Article 3
Use of terms
1. For the purposes of the present articles:

{1) "diplomatic courier" means a person duly authorized by the sending State,
either on a regular basis or for a special occasion as a courier ad hoc, as:

(a) a diplomatic courier within the meaning of the Vienna Convention on
Diplomatic Relations of 18 April 1961

(b) a consular courier within the meaning of the Vienna Convention on
Consular Relations of 24 April 1963;

{c) a courier of a special mission within the meaning of the Convention
on Special Missions of 8 December 1969; or

{(d) a courier of a permanent mission, of a permanent observer mission,
of a delegation, or of an observer delegation, within the meaning of the
Vienna Convention on the Representation of States in Their Relations with
International Organizations of a Universal Character of 14 March 1975;

who is entrusted with the custody, transportation and delivery of the diplomatic
bag, and is employed for the official communications referred to in article 1;

(2) "diplomatic bag" means the packages containing official correspondence,
and documents or articles intended exclusively for official use, whether
accompanied by diplomatic courier or not, which are used for the official
communications referred to in article 1 and which bear visible external marks of
their character as:

(a) a diplomatic bag within the meaning of the Vienna Convention on
Diplomatic Relations of 18 April 1961;

(b) a consular bag within the meaning of the Vienna Convention on
Consular Relations of 24 April 1963;
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(c) a bag of a special mission within the meaning of the Convention on
Special Missions of 8 December 19693 cr

{(d) a bag of a permanent mission, of a permanent observer mission, of a
delegation or of an observer delegation within the meaning of the Vienna
Convention on the Representation of States in Their Relations with
International Organizations of a Universal Character of 14 March 19753

(3) "sending State™ means a State dispatching a diplomatic bag to or from its
missions, consular posts, or delegations;

(4) T"receiving State"™ means a State having on its territory missions,

consular posts or delegations of the sending State which receive or dispatch a
diplomatic bag;

(5) "transit State” means a State through whose territory a diplomatic
courier or a diplomatic bag passes in transit;

{6) ™"mission™ means:

{(a) a permanent diplomatic mission within the meaning of the Vienna
Convention on Diplomatic Relations of 18 April 1961;

(b} a special mission within the meaning of the Convention on Special
Missions of 8 December 1969; and

(c}) a permanent mission or a permanent observer mission within the
meaning of the Vienna Convention on the Representation of States in Their

Relations with International Organizations of a Universal Character of
14 March 1975

(7) "consular post" means a consulate-general, consulate, vice-consulate or

consular agency within the meaning of the Vienna Convention on Consular Relations
of 24 April 1963

(8) "delegation™ means a delegation or an observer delegation within the
meaning of the Vienna Conventin on the Representation of Stateas in Their Relations
with International Organizations of a Universal Character of 14 March 1975;

(9) “international organization" means an intergovernmental organization.
2. The provisions of paragraph 1 of the present article regarding the use of
terms in the present articles are without prejudice to the use of those terms or to

the meanings which may be given to them in other international instruments or the
inte.nal law of any State.
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Artiole 4

Freedom of official communicationa

1. The receiving State ahall permit and protect the official communicctions of
the sending State, effected through the diplomatic coucier or the diplomatic bag,
a8 referred to in acticle 1.

2, The transit State shall accord to the official communications of the sending
State, effected through the diplomatic courier or the diplomatic bag, the same
freedom and protection as is accorded Ly the receiving State.

Acticlo 8

Duty to respect the lawa and requiationa of the

receiving State and the transit State

1. The sending State ehall ensure that the privileges and immunities accorded to
its diplomatic courier and diplomatic bag are not used in a manner incompatible
with the object and purpose of the present acrticles.

2. Wwithout prejudice to the privileges and immun. 'ies accorded to him, it is the
duty of the diplomatic courier to respect the laws and regulationa of the receiving
State ~r the transit State, as the case may be. He alao has the duty not to
interfere in the internal affairs of the receiving State or the transit State, as
the case may be.

Artiole 6

Non-dieorimination and reciprocity

1, In the application of the proviaions of the present articles, the receiving
State or the traneix State shall not discriminate ag between States.

2, However, discrimination ehall not be regarded as taking place:

(a) where the recei 'ina State or the tranait State applies any of the
provisions of the present articles restrictively becavese of a restri stive
application of that provision to its diplomatic courier or diplomatic bag by the
sending State;

(b} wvhere States modify among themsolves, by custom or agreement, the extent
of facilities, privileges and immunities for their diplomatic couriern and
diplomatic bags, provided that such a modification is not incompatible with the
object and purpose of the presen: articles and does not affect the enjoyment of the
rights or the performance of the obligations of third Statea.
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PART 11

STATUS OF ‘MK DIPLOMATIC COURIER AND THE CAPTAIN OF A SHIP
OR AIRCRAFY ENTRUSTED WITH THE DIPLOMATIC BAG

Article 7

Appointment of the diplomatic courier

Subject ta the provisions of articles 9 and 12, the diplomatic courier is
freely appointed by the sending State or by its missions, consular posts or
delegations,

Article 8

Documentation of the diplomatic courier
The diplomatic courier shall be provided with an official document indicating
his status and the number of packages constituting the diplomatic bag which ise
accompanied by him,

Article 9

Nationality of the diplomatic courier

1. The diplomatic covrier should in principle be of the nationality of the
gending State.

2. he dAiplomatic courier wmay not bhe appointed from among persons having the
nationality of the roceiving $tate except with the consent of the State which may
be withdrawn at any tinme.

3. the receiving State may reserve the right provided for in paraqraph 2 of this
article with reagard tot

(a) nationals of the sending State who are permanent residents of the
receiving Statey

(b) notinnals of a third State who are not also nationals of the sending
Gtato.

Article 10

runctions of the diplomatic courlier

The functions of the diplomatic courier consist in taking cuastody of,
transporting and delivering at ite deatination the diplomatic bag entrusted to him.
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Article 11

End_of the functions of the diplomatic courier

The functions of the diplomatic courier come to an end, inter alia, upon:

(a) notification by the sending State to the receiving F*ate and, where
neceasary, to the transit State that the functions of the diplumatic courier have
been terminated;

(b) notification by the receiving Stite to the sending State that, in
accordance with article 12, it refuses to recognize the person oconcerned as a
diglomatic courier.

Article 12

The diplomatic courier declared persona non grata
ot _not acceptable

1. The receivina State may at any time and without having to explain its decision
notify the sending State that the diplomatic courier is persona non grata or not
acceptable. In any such case, the sending State shall, as appropriate, either
recall the diplomatic courier or terminate his functione to be performed in the
receiving State. A person may be declared non grata or not acceptable before
arriving in the territory of the receiving State.

2. If the sending State refuses or fails within a reasonable period to carry out
ite obligations under paragraph 1 of this article, the receiving State may refuse
to recognize the person concerned as a diplomatic courier.

Article 13

Facilities accorded to the diplomatic courier

1. The receiving State or, as the case may be, the transit State shall accord to
the diplomatic courier the facilities necessary for the performance of his
functionse.

2. The receiving State or, as the cagse may be, the transit State shall, upon
request and to the extent practicable, assist the diplomatic courier in obtaining
temporary accommodation and in establishing contact through the telecommunications
network with the sending State and its missions, consular posts or delegations,
wherever situated.
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Artinle 14

Entry into the territory of the receiving State
or the transit State

1, The receiving State or, as the case may be, the tranait State shall permit the
diplomatic courier to enter its territory in the performance of his functions.

2. Visas, where required, shall be aranted by the receiving State or the transit
State to the diplomatic courier as promptly as possible.

Prticle 15

Preedom of movement

Subject to its laws and regulations concerning zones entry into which is
prohibited or regulated for reasons of national security, the receiving State or,
as the case may be, the transit State shall ensure tc the diplomatic courier such
freedom of movement and travel in its territory as is necessary for the perfo.mance
of his functions.

Article 16

Pergonal protection and inviolability

The diplomatic courier shall be protected by the receiving State or, as the
case may be, by the transit State in the performance of his functions. He shall
enjoy personal inviolability and shall not be liable to any form of arrest or
detention,

Article 17

Inviolability of temporary accommodation

1. The temporary accommodation of the diplomatic courier shall be inviolable.

The agents of the receiving State or, as the case may be, of ‘he transit State, may
not enter the temporary accommodation, except with the consent of the diplomatic
covrier. Such consent may, however, be assumed in case of fire or other disaster
requiring prompt protective action,

2. The diplomatic courier shall, to the extent practicable, inform the

avthoritiec of the receiving State of the transit State of the location of his
temporary accommodation.

3. The temporary accommodation of the diplomatic courier shall not be subject to

inspection or search, unless there are serious grounds for believing that there are
in it articles the possession, import or export of which is prohibited by the law
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or controlled by the quarantine regulations of the receiving State or the transit
State. Such inspection or search shall be conducted only in the presence of the
diplomatic courier and on condition that the inspection or search be effected
without infringing the inviolability of the person of the diplomatic courier or the
inviolability of the diplomatic bag carried by him and will not cause unreasonable
delays or iwpediments to the delivery of the diplomatic bag.

Article 18

Immunity from']uriediction

1. The diplomatic courier shall enjoy immunity from the criminal jurisdiction of
the receivina State or, as the case may be, the transit State in respect of all
acts performed in the exercise of his functions.

2, He shall also enjoy immunity from the civil and administraiive jurisdiction of
the receiving State or, as the case may be, the transit State in respect of all
acta performed in the exercise of his functions. This immunity shall not extend to
an action for damaaes arisina from an accident cavsed by a vehicle the use of which
may have involved the liability of the courier where those damages are not
recoverable from insurance.

3, No measures of execution may be taken in respect of the diplomati- courier,
except in cases where he does not enjoy immunity under paragraph 2 of this article
and provided that the measures concerned can be taken without infrinaing the
inviolability of his person, temporary accommodation or the diplomatic baq
entrugsted to him,

4. The diplomatic courier is not obliged to give evidence as a witness in cases
involving the exercise of his functions. He may be reauired to give evidence i.

other cases provided that this would not cause unreasonable delays or impediments
to the delivery of the diplomatic bag.

5. The immunity of the diplomatic courier from the jurisdiction of the receiving
State or the transit State does not exempt him from the jurisdiction of the sending
State,

Article 19

Exemption from personal examination, customs
dvties and inspection

1. The diplomatic courier shall be exempt from persona® examination.

2. The receiving State or, as the case may be, the transit State shall, in
accordance with such laws and regulations as it may adopt, permit entry of articles
for the personal use of the diplomatic courier imported in his personal baggage and
gshall grant exemption from all customs duties, taxes and related charges on such
articles other than charges levied for specific services rendered.
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3. The personal baggage of the diplomatic courler shall he exempt from
inspection, unlesa there are seriovs grounds for believing that it contains
articles notr for the personal uvase of the diplomatic courier or articles the import
or export of which is prohibited by the law or controlled by the quarantine
requlations of the receiving State or, as the case may be, of the transit State.
such inspection shall be conducted only in the presence of the diplomatic courier.

Article 20

Exemption from dues and taxes

The diplomatic courier shall, in the performance of his functions, be exempt
in the receiving Stave or, as the case may be, !n the transit State from all those
dues and taxes, national, regional or municipal, fo: which he might otherwise be
liable, except for indirect taxes of a kind which are normally incorporated in the
price of qoods or services and charges levied for specific services rendered.

Article 21

Duration of privileges and immunities

1. The diplomatic courier shall enjoy privileges and immunities from the moment
he enters the territory of the receiving State or, as the case may be, the transit
State in order to perform his functions, or, if he is already in the territory of
the receiving State, from the moment he beains to exercise his functions. Such
privileges and immunities shall normally cease at the moment when the diplomatic
courier leaves the territory of the receivinag State or the transit State. However,
the privileges and immunities of the diplomatic courier ad hoc shall cease at the
moment when the courier has delivered to the consignee the diploma*ic bag in his
charge.

2. When the functions of the diplomatic courier come to an end in accordance with
article 11 (b), his privileges and immunities shall cease¢e at the moment when he
leaves the territory of the receiving State, or on the e:piry of a reasonable
period in which to do so.

3. Notwithstanding the foreaoing paragraphs, immunity shall continue to subsist

with respect to acts performed by the diplomatic courier in the exercise of his
functions.

Article 22

Waiver of immunities

1. The sending State may waive the immunities of the diplomatic courier,

2. Waiver must always be expressed, except as provided in paraaraph 3 of this
article, and shall be communicated in writing.
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3. The initiation of proceedings by the diplomatic courier shall preclude him
from invoking immunity from jurisdiction in respect of any counter-claim directly
connected with the principal claim.

4. wWaiver of immunity from jurisdiction in respect of civil or administrative
proceedings shall not be held to imply waiver of immunity in respect of the
execution of the Jjudgement for which a separate waiver shall be necessary.

5. If the sendina State does not waive the immunity of the diplomatic courier in
respect of a civil action, it shall use its best cnAeavours to bring about a just
settlement of the case.

Article 23

Status of the captain of a ship or aircraft entrusted
with the diplomatic bag

1. The captain of a ship or aircraft in commercial service which is scheduled to
arrive at an avthorized port of entry may be entrusted with the diplomatic bag of
the sending State or of a mission, consular post or delegation of that State.

2, The captain shall be provided with an official document indicatina the number
of packages constituting the baa entrusted to him, but he shall not be considered
to be a diplomatic courier.
3. The receiving State shall permit a member of a mission, consular post or
deleaation of the sending State to have unimpeded access to the ship or aircraft in
order to take possession of the bag directly and freely from the captain or to
deliver the bag directly and freely to him.
PART I[II
STATUS OF THE DIPLOMATIC BAG
Article 24

Identification of the diplomatic bag

1. The packages constituting the diplomatic bag shall bear viaible external marks
of their character.

2. The packages constituting the dipiomatic bag, if unaccompanied by a diplomatic
courier, shall also bear a visible iundication of their destination and consignee.
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Article 25

Content of the diplomatic bag

1, The diplomatic baa may contain only official correspondence, and documents or
articles intended exclusively for official use.

2. The sending State shall take appropriate measures to prevent the dispatch
throuvah its diplomatic baaq of articles other than those referred to in paragraph 1.
Article 26

Transmission of the diplomatic bag by postal service
or by any mode of transport

The conditions qoverning the use of the postal service or of any mode of
transport, established by the relevant international or national rules, shall apply
to the transmission of the packages constituting the diplomatic bag.

Article 27

Facilities accorded to the diplomatic bag

The receivina State or, as the case may be, the transit State shall provide
the facilities necessary for the safe and rapid transmission or delivery of the
diplomatic bag.

Article 28

Protection of the diplomatic bag

1. The diplomatic bag shall [be inviolable wherever it may bes it shall] not be
opened or detained [and shall be exempt from examination directly or through
electronic or other technical devices].

2, Nevertheless, if the competent avthorities of the receiving [or the transit)
State have serious reasons to believe that the [consular) bag contains something
other than the correspondence, docuaents or articles referred to in article 25,
they may reguest [that the baa be subjected to examination throuvah electronic or
other technical devices. If such examination does not satisfy the competent
avthorities of the receivinag [or transit] State, they may further request] that the
bag be opu¢ned in their presence by an authorized representative of the sending
State. If [either] [this] request is refused by the authorities of the sending
State, the competent avthorities of the receiving [or the transit] State may
require that the baag be returned to its place of oriain.
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Article 29

Exemption from customs duties, dves and taxes

The receiving State or, as the case may be, the transit State shall, in
accordance with such laws and regulations as it may adopt, permit the entry,
transit and departure of the diplomatic bag and shall exempt it from customs duties
and all national, reaional or municipal dues and taxes and related charges othet
than charges for storage, cartage and similar services.

PART IV
MISCELLANEOUS PROVISIONS

Article 30

Protective measures in case of force majeuvre
or other circumstances

1. In the event that, dve to force majeure or other circumstances, the diplomatic
courier, or the captain of a ship or aircraft in commercial service to whom the bag
has been entrusted or any other member of the crew is no longer able to maintain
custody of the diplomatic baa, the receiving State or, as the case may be, the
transit State shall take appropriate measures to inform the sending State and to
ensure the integrity and safety of the diplomatic baag until the authorities of the
sending State take repossession of it.

2. In the event that, dve to force majeure, the diplomatic courier or the
diplomatic bag is present in the territory of a State which was not initially
foreseen as a3 transit State, that State shall accord protection to the diplomatic
courier and the diplomatic bag and shall extend to them the facilities necessary to
allow them to leave the territory.

Article 31

Non-recoanition of States or Governments or absence of
diplomatic or consular relations

The facilities, privileges and immunities accorded to the diplomatic courier
and the diplomatic bag under the present articles shall not be affected either by
the non-recognition of the sending State or of its Government or by the
non-existence of diplomatic or consular relations,
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Article 32

Relationahip between the present articles and existinag
bilateral and regional agreements

The proviasions of the present articles shall not affect bilateral or regional
agreements in force as between States parties to them.

Article 33

Optional declaration

1. A State may, at the time of expressing its consent to be bound by the present
articles, or at any time thereafter, make a written declaration specifying any
category of diplomatic courier and corresponding category of diplomatic bag listed
in paragraphs 1 and 2 of article 3, to which it will not apply the present articles.

2. Any dc. ation made in accordance with paragraph 1 shall be communicated to
the depositary who shall circulate copies thereof to the parties and to the States
entitled to become parties to the present articles. Any such declaration made by a
contracting State shall take effect upon the entry into force of the present
articles for that State. Any such declaration made by a party shall take effect
upon the expiry of a period of three months from the date upon which the depositary
has circulated copies of that declaration.

3. A State which has made a declaration under paraaraph 1 may at any time
withdraw it by a notification in writing.

4, A State which has made a declaration under paragraph 1 shall not be entitled
to invoke the provisions relating to any category of diplomatic courier and
diplomatic bag mentioned in the declaration as against another party which has
accepted the applicability of those provisions to that category of courier and baa.

1V. DRAFT ARTICLES ON STATE RESPONSIBILITY (PART TWO
OF THE DRAFT ARTICLES), AS PROVISIONALLY ADOPTED
BY THE INTERNATIONAL LAW COMMISSION

Text of the 4draft articles provisionally adopted
so far by the Commission

Article 1

The international responsibility of a State which, pursuvant to the provisions
of Part One, arises from an internationally wrongful act committed by that State,
entails legal consequences as set out in the present Part.
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Article 2

Without prejudice to the provisions of articles 4 and f12), the provisions of
this Part govern the legal consequences of any internationally wrongful act of a
State, except where and to the extent that those legal consequences have been
determined by nther rules of international law relating specifically to the
internationally wrongful act in question.

Article 3

Without prejudice to the provisions of articles 4 and [12), the rules of
customary international law shall continue to govern the legal consequences of au
internationally wrongful act of a State not set ouvt in the provisions of the
present Part.

_Article 4

The legal consequences of an internationally wrongful act of a State set out
in the provisions of the present Part are subject, as appropriate, to the
provisions and procedures of the Charter of the United Nations relating to the
maintenance of international peace and security.

Article 5
1. For the purposes of the present articles, "injured State" means auy State a
right of which is infringed by the act of another State, if that act constitutes,
in accordance with Part One of the present articles, an internationally wrongful
act of that State.

2. In particular. "injured State" means

(a) 1if the right infringed by the act of a State arises from a bilateral
treaty, the other State party to the treaty)

(by  {f the right infringed by the act of a State arises from a judgement or
other binding dispute settlement decision of an international court or tribunal,
the other State or States parties to the dispute and entitled to the benefit of
that righty

(¢c) 1if the right infringed by the act of a State arises from a binding
decision of an international organ other than an international court or tribunal,
the State or States which, in acco.dance with the constituent instrument of the
international organization concezned, are entitled to the benefit of that right;

(@) 1if the right infringed by the act of a State arises from a treaty
provision for a third State, that third State;
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(e) if the riaht infringed by the act of a State arises from 2z multilateral
treaty or from a rule of customary international law, any other State party to the

multilateral treaty or bound by the relevant rule of customary international law,
if it is established that:

(1) the right has been created or is established in its favoury

(11) the infringement of the right by the act of a State necessarily affects
the enjoyment of the rights or the performance of the obligations of the
other States parties to the multilateral treaty or bound by the rule of
customary international law; or

(iii) the right has been created or is established for the protection of human
riaghts and fundamental freedoms;

() 1f the right infringed by the act of a State arises from a multilateral
treaty, any other State party to the multilateral treaty, if it is established that
the right has been expressly stipulated in that treaty for the protection of the
collective interests of the States parties thereto,

3. In addition, "injured State" means, if the internationally.wronaful act

constitutes an international crime [and in the context of the riahts and
obligations of States under articles 14 and 15), all other States.

Notes
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3/  Yearbook of the International Law Commission, 1977, vol. IT (Part Two),
p. 133, document A/32/10, para. 130.



