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INTRODUCTION

1. The present report of the United Nations Commission on International Trade Law
covers the Commission's nineteenth session, held in New York, from 23 June to
11 July 1986.

2, Pursuant to General Assenbly resolution 2205 (XXI) of 17 December 1966, this
report is submitted to the Assembly and is also submitted for comments to the
United Nations Conference on Trade and Development.



CHAPTER 1

ORGANIZATION OF THE SESSION

A. Opening

3. The United Nations Commission on International Trade Law (UNCITRAL) commenced
its nineteenth session on 23 June 1986. The sesf .on was opened on behalf of the
Secretary-General by Mr. Carl-August Fleischhauer, Undeir-Secretary-Gereral, the
Legal Counsel.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established the Commission with a
membership of 29 States, elected by the Assembly. By resolution 3108 (XXKVIII), the
General Assembly increased the membership of the Commission from 29 to 36 States.
The present members of the Commission, elected on 15 November 1982 and

10 December 1985, are the following States: 1/

Algeria,* Aryentina,** Australia,* Austria,* Brazil,* Central African
Republic,* Chile,** China,* Cuba ** Cyprus,** Czechosliovakia,** Egypt,*
France,* German Democratic Republic,* Hungary,** India,**, Iraq,** Iran
(Islamic Republic of),** Italy,** Japan,* Kenya,** Lesotho,** Libyan Arab
Jamahiriya,** Mexico,* Netherlands,** Nigeria,* Sierra Leone,** Singapore,*
Spain,** Sweden,* Union of Soviet Socialist Republics,* United Kingdom of
Great Britain and Northern Ireland,* United Republic of Tanzania,* United
States of Awerica,** Uruguay** and Yugoslavia.**

bod Term of office expires on the last day p-ior to the beginring of the
twenty-second session of the Commission in 1989.

bkl Term of office expires on the lust day prior to the beginning of the
twent’-fifth sess.on of the Commission in 1992.

5. With the exception of the Central African Republic and the Libyan Arab
Jamahiriy , all members of the Commission werwv represented at the session.

6. The session was also attended by observers from the following States:
Bangladesh, Buloaria, Buvrma, Cameroon, Canada, Colombia, Cdte d'Ivoire, Finland,
Germany, Federal Republic of, Ghana, Greece, Guatemala, Holy See, Honduras,
Indonesia, Oman, Panama, Peru, Philippines, Poland, Republic of Korea, Sudan,
Switzerland, Syrian Arab Republic, Turkey and Venezuela.

7. The following specialized agency, intergovernmental organizations and
international non-governmental organizations were represented by observers:

(a) Specialized agency

International Monetary Fund



(b} 1ntergovernmental organizations

Asian-African Legal Consultative Committee
Haague Conterence on Private International Law
Organization of Ame- ican States

(c) International non-governmental organizations

Chartered Institute of Arbitrators

European Banking Federation

Inter-American Bar Association

International Bar Association

International Chamber of Commerce

International Federatjon of Consulting Engineers
Latin American Banking Federation

C. Election of officers 2/

8. The Commission elected the following officers:
Chairman: Mr. P. K. Kartha (India)
Vice-Chairmen: Mrs. G. O. Adebanjo (Nigeria)

Mr. Luis A. Delfino-Cazet (Uruquay)
Mr. Hellmut Wagner {German Democratic Republic)

Rapporteur: Mr. Alfred Duchek (Austria)
D. Agenda

9. The agenda of the session, as adopted by the Commission at its 335th meeting,
on 23 June 1986, was as follows:

1. Opening of the session.

2. Election of officers.

3. Adoption of the agenda.

4. International payments.

5. New international economic order.
6. Ope -tors of transport terminals.
7. Co-ordina“ion of work.

8. Status of conventions.

9. Training and assistance.

10. General Assembly resolutions on the work of the Commission.



11. Future work.
12, Other business.

13. Adoption of the report of the Commission.

E. Adoption of the report

10. The Commission adopted the present report at its 357th meeting, oh

11 July 1986, by consensus.



CHAPTER I1I

INTERNATIONAL PAYMENTS

A. Draft Couovention on International Bills of Exchange
and International Promissory Notes 3/

11. The United Nations Commission on International Trade Law, a“ its seventeenth
session in 1984, considered over a three-week period the draft Convention on
International Bills of Exchange and International Promissory Notesg, which had been
prepared by the Working Group on International Negotiable Instruments. The
Commission decided that further work should be undertaken with a view to improving
the draft Convention and entrusted that work to the Working Gioup on International
Negotiaple¢ Instruments. 4/ At its eighteenth session in 1985, the Commission
requestsd ths Working Group to complete its work with a view to submitting a draft
Convention to the Commission in ¢ form suitable for consideration at its nineteenth
sesgion. 5/ The Working Group on International Negotiable Instruments held its
fourteenth session at Vienna from 9 to 20 December 1985, at which it completed its
deliberations on and revision of the draft Convention on International Bills of
Exchange and International Promissory Notes.

12. At its current sessinn, the Commission had before it the report of the Working
Group on International Negotiable Instruments on the work of its fourteenth session
(A/CN.9/273), a note by the secretariat containing the text of the draft Convention
on International Bills of Exchange and International Promigsory Notes as revised by
the Commission at its seventeenth session and by the Working Group at its
thirteenth and fourteenth sessions (A/CN.9/274), and a note by the secretariat in
response to requests of the Working Group to undertake certain inquiries or to
prepare certain draft provisions in implementation of decisions made by it
(A/CN.9/285) .

13. The Commission elected Mr. Willem Vis (Netherlands) as Chairman of the
Committee of the Whole for the discussion of the draft Convention.

14, The Commission commenced its deliberations on the draft Convention on
International Bills of Exchange and International Promissory Notes by discussing
the draft articles tha% had heen considered by the Working Group and the decisions
taken by the Working Group concerning those articles, a. reflected in the
provisions of the draft Convention set forth in document A/CN.9/274. It then
discussed other articles of the draft Convention. The Commission entrusted a
drafting group with the implementation of its decisions and with the establishment
of corresponding language versiong in the six official languages of the Commission.

1. Review of decisions of the Working Grc'p on International
Negotiable Instruments on issues previously identified as
major controversial issues

Forged endorsements (article 23)

15. 1In connection with article 23 (1), it was generally agreed that, in addition
to a person whose endorsement was forged, any prrty who signed the instrument
before the forgery should have the right to recover compensation for damage that he
might have suffered because of the forgery. As an exam,>le of dumage sutfered by a
varty who signed the instrument before the forgery, a drawer or maker of an
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instrument could be liable to pay a holder who took the instrument after a forgery
of the payee's signature (by virtue of article 14 (1) (b), a transferee of an
instrument could be a holder even if a prior endorsement was forged) and also to
pay the debt to the payee. Such a maker or drawer should be able to recovet
compensat ion under article 23 (1).

16. In connection with article 23 (1) (c), the Commission noted that payment to a
forqer through a collecting bank might be considered as not having been made
“"directly to the forger®", and thus not covered by subparagraph (c). It was
generally agreed that a party or the drawee should be ljiable to pay compensation
under subparagraph (c)} not only when he paid the forger in person, but also when he
paid the forger through one or a series of collecting banks. Accordingly, the
Commission adopted a proposal of the drafting group to amend article 23 (1) (¢) to
read as follows:

"(c) A party or thc drawee who paid the instrument to the forger directly ot
through one or more endorsees for collection.”

17. Based on a “roposal of the drafting group, the Commission decided that, in
order to facilitate drafting in ‘anguages other than English, article 23 (2) should
be amended to read as follows:

"(2) However, an endorsee for collection shall not be liable under
paraaraph (1) if at the time at which:

“(a) He pays the principal or advises the principal of the receipt ot
the proceeds of the instrument, or

"(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge of the forgery, provided that
such absence of knowledge is not due to his negligence."

18. With respect to article 23 (3), it was agreed in principle that the liability
of a party or the drawee to pay compensation should depend upon whether or not he
knew of the forqgery. However, the view was expressed that there was an
inconsistency between article 23 (3) and article 68 (2). It was noted that under
article 23 (3) a party or the drawee who paid an instrument to a forger was not
liable to pay compensation if he was without knowledge of the forgery, provided
that the absence of knowledge was not due to negligence. Under article 68 (3) a
party paying an instrument to a holder who had acquired the instrument by thett or
forged the signature of the payee or an endorsee or participated in such theft or
forgery was discharged of liability on the instrument if he did not know of the
theft or forgery whether or not the absence of knowledage was due to negligence. As
an exampla of the inconsistency between the two provisions, it was stated that an
acceptor who paid an instrument to a forger and who was negligent in not knowing of
the forgery would be discharged of llability on the instrument under

article 68 (3), but would be liable to pay compensation under article 23 (3).

19. According to another view, there was no inconsistency between articles 23 (3)
and 68 (3), since the concept of knowledge in article 68 (3) must be construed in
the light of article 5, which, by providing that a person was considc ~ed to have
knowledge of a fact if he could not have been unaware of its existenc ,

incorporated the element of negligence. A further view was expressed, however,

that the concept contained in article 5 differed from the concept of negligenc s -in
that it covered, in addition to actual knowledge, only the case of wilful ignorance.

-6-



29, 1In order to deal with the question raised in connection with srticles 23 (3)
and 68 (3), a suggestion was made that the reference to negligence in

article 23 (3) - and also in article 23 (2) - should be deleted and that the
concept of knowledge in that provision should be construed in the light of

article 5. It was noted, however, that the substance of article 5 had not yet been
settled by the Commission. Accordingly, it was generally agreed that a decision on
the question should be consid red aiter the substance of article 5 had been settled
(see paras. 63-70 below).

21. With respect to article 23 (4), a view was expressed that the reference in
that provision to articles 66 and 67 was meaningless, since the latter articles daia
not establish a means for determining the amount recoverable. It was pointed out,
however, that articles 66 and 67 establirhed a ceiling to the amount recoverable
and that article 23 (4) provided that the aaount of damages could not exceed that
ceiling. Article 23 (4) was adopted.

Endorsement by agent without authority (article 23 bis)

22. The discussion in respect of article 23 (1) (c), (2) and (3) (see paras. 16
to 26 above) related also to article 22 bis (1) (c), (2) and (3). Accordingly, the
Commisasion decided that article 23 bis (1) (c) and (2) should read as followr:

“... (¢} A party or the drawee who paid the instrument to the agent directly
or through one or more endorsees for collection.

*(2) However, an endorsee for collection shall not be liable under
paragraph (1) if at the time at whichi

"(a) He pays the principal or advises the principal of the receipt ol
the proceeds of the instrument, or

"(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge that the endorsement does not
bind the principal, provided that such absence of knowledge is not due to his
negligence.”

23. It was noted that the provisions of article 23 bis, relating to endorsement by
an agent without authority, paralleled those of article 23, relating to forged
endorsements. A view was expressed that an endorsement by an agent without
authority should be treated differently from a forged endorsement. 1In particular,
a transferee in good faith of an instrument endorsed by an agent of the transferor
should not have the burden of ascertaining the authority ~f the agent and should
not be strictly liable to pay compensation if the agent s jyned without authority.

A view wag expressed that, in most cases, there would exist some kind of
relationship between the purported principal and the unauthoriszed agent; it was,
therefore, more equitable and better public policy for the purported principal, and
not the transferee in good faith, to bear the risk of unauthorized transfers by a
purported agent.

24, It was accordingly proposed that articl: 21 bis (3) should be amended to read
a8 follows: - .



"(3) Also, any pegson againgt whom compensation is sought, other than the
agent, shall not be liable under paragraph 1) if, at the time he paid the
instrument, he was without knowledge that the endorsement did not bind the
principal, provided that such absence of knowledqge was not due to his
negligence.”

25. After deliberation, the Commission did not adopt this proposal.

Definition of protected holder (article 4 (7))

26. A view was expressed that the reference in article 4 (7) to completion of an
incomplete instrument was superfluous and should be deleted. It was pointed ou-,
however, that while a person who took an incomplete instrument could not be a
holder, article 4 (7) provided that he could become a holder if the instrument net
the requirements of article 11 (1) and if the instrument was completed in
accordance with authority given. The reference in article 4 (7) to completion of
an incomplete inatrument was therefore useful and necessary.

27. According to a further view, the reference in article 4 (7) to completion of
an instrument "in accordance with authority given™ implied that a transferee of an
instrument which had been completed by his transferor would have to inquire into
whether the trapsferor had authority to complete the instrument; that would impede
the international circulation of instruments covered by the Convention. It was
pointed out, however, that article 4 (7) dealt only with the question of whether a
person who took an incomplete instrument could become a protected holder upon
completing it. It did not deal with the quest!on whether a transferee of an
instrument which had been completed by his transferor could be a protected holder.
Such a transferee could be a protected holder, even though the tranaferor completed
the instrument without authority, it the tranaferee did not know of the lack of
authority.

28. A suggestion was made that in order tc clarify article 4 (7) so as to reflect
its intended meaning, the words "by him" should be added, s0 aa to refer to an
instrument "completed by him in accordance with authority Jjiven". The prevailing
view, however, was that the decirion taken at the fourteenth session of the Working
Group to delete the words "by him should be maintained (see A/CN.9/273, para. 22),
since the instrument might not be completed by the holder himself but by a person
acting under the authority of the holder, such as an escrow agent who took an
instrument before the amount of a transaction was known and who wag authorized to
fill in the amount on that instrument. The Commission agreed upon the substance of
article 4 (7)., but referred to the drafting group the task of devisiny appropriate
wording to clarify the intended meaning of the article (see also later decision on
article 4 (7) (a), para. 57 below).

Defences and claims that may be set vp against a holder (article 25)

29. In order to clarify that the right of a party to set up against a holder a
defence under paragraph (1) (b) of article 25 or a claim under paragraph (2) of
article 25 was subject to the provisions of paragraph (2 bis) of that article, the
Comnission requested the drafting group to consider incorporating the substance of
paragraph (2 bis) in both paragraph (1) (b) and paragraph (2). In addition, it was
noted that paragraph (3) (b) referred to the acquisition of the instrument by the
holder by theft or forgery or by partic.pation in the theft or forgery, but that
paragraph (2 bis) did not contain a comparable reference. It was agreed that the
substance of paragraph (2 bis) should include a comparable reference to theft.

.



30. Based upon a proposal of the drafting group, the Commission adopted
article 25 (1) (b) as follows:

“(b) Except as provided in paragraph (2 bis) of this article, any defence
based on the underlying transaction between himself and the drawer or betwenan
himself and the party subsequent to himself or arising from the circumstances
as a result of which he became a party)”.

31. The drafting group proposed to amend article 25 (2) to read as follows:

"(2) Except as provided in paragraph (2 bis) of this article, the rights to
an instrument of a holder who iz not a protected holder are subject to any
claim to the instrument on the part of any person.”

32. An objection was raised to the omission from that wording of the reference to
a "valid” claim, which appeared in the text of article 25 (2) in document
A/CN.9/274. 'The decision of the Commission in respect of that point is reflected
in paracraph 41 below.

33. As regards the rule contained in paragraph (2 bis), it was proposed to make an
:xception for overdue instruments by add ng wording along the following lines,
"except that a hnlder who takes the inst ment after the expiration of the time
limit for presentment for payment is subject to any claim to or defence upon the
instrument to whica his tranaferor is subject”. It was stated in support of that
proposal that the addition wak necessary to further the intention underlying
article 4 (7)Y (b) and the philosophy of the draft Cunvention to discourage
negotiation of overdue instruments. Specific reference wss made to article 53,
according to which certain parties were discharged of liability if an instrument
was not duly presented for payment. While some doubt was expressed as to the
appropriateness of the proposed addition, the Commission, after deliberation,
adopted the proposal.

34. The drafting group proposed that article 25 (2 bis) should be amended to read
as follows: -

"(2 bis) A holder who is not a protected Lolder and who took the instrument
before maturity is subject to a defence under paragraph (1) (b) or to a claim
under paragraph (2) of this article only if he took the instrument with
knowledge of such defence or claim or if he obtained the instrument by fraud
or theft or participated at any time in a fraud or theft concerning it."

35. ¥t was noted that under this amendment the exposure of a non-protected holder
to a defence or claim would be restricted to the cases set forth in

paragraph (2 bis) only if he took the instrument before maturity. However, the
intention of the original proposal as adopted by the Commission wag to expose the
holder who took an overdue instrumant only to those defences and claims which may
be set up against his transferor. Accordingly, the Commissicn decided that
article 25 (2 bis) should read as set forth in document A/CN.9/274, with the
following additional sentence:

“However, a holder who takes the instrument after the expiration cf the
time-1limit for presentment for payment is subject to any claim to or defence
upon the instrument to which his transferor is subject.”



36. A view was expressed that paragraph (1) (c) of article 25 should be changed to
correspond with paragraph (1) (b) of article 26 (see paras. 44-48 below). 1In
support of that view, it was suggested that, in view of the decision that

article 26 (1) (b) was not intended (- restrict the availability of set-off or
counterclaim which might be available under national law (see para. 48 beluw),
article 25 (1) (c) and article 26 (1) (b) in essence made the non-protected holder
and the protected holder subject to the same defences. Thus, the wording of the
two provisions should be consistent. It was noted that that had been the view of
the Working Group at its fourteent) -sesaion (see A/CN.9/273, para. 20).

37. According to another view, however, such a change would be one of substance.

A protected holder should be treated differently from a non-protected holder.

Under most leqal systems the equivalent of a non-protected holder was subject to
all defences vis-A-vis his immediate transferor, and that was reflected in

article 25 (1) (c). With respect tc a protected holder, however, the situation was
different. In some legal systems the cquivalent of a protected holder was subject
to a broad range of defences vil—&—g&g his immediate transferor, while in other
systems he was subject only to very limited defences. Article 26 (1) (b) reflected
a compromise between those systems. Accordingyly, it was generally agreed that the
difference between articles 25 (1) (c) and 26 {1) (b) shoul@ be maintained.

38. In connection with paragraph /3) of article 25, a question was raised
concerning the meaning of the phrase "asserted a valid claim® appearing in
subparagraph (a), e.q., whether, in order for a party to be able to raise a

ius tertii defence, the third person must have instituted legal proceedings to
establish his claim to the instrumeni, or whether he must merely have notified the
party of his claim to the instrument. A view was expressed that the word "valid"
should be deleted, since that word implied that a party could not raise a

ius tertii defence unless the third person's claim to the instrument had been
finally adjudicated as valid in legal proceedings. Such a result could not have
been intended by the provision. Moreover, by virtue of the word "valid", a party
faced with a demand for payment of the instrument by a holder would face difficulty
in deciding whether to pay the instrowent if he had to evaluate whether a claim by
& third person was valid. On the other hand, it was pointed out that the inclusion
of the word "valid" would not requir? a party to delay deciding whether to pay the
ir.strument until the validity of a claim to the ingtrument by a third person had
been finally adjudicated. The effect o7 the word "valid” was that the party could
decide either to pay or not to pay the instrumentt, but that such a decision would
be at his peril if the claim to the inatrument by the third person were
subsequently adjudicated to be valid or invalid, as the case may be. A view was
expresged tha. the word "valid" should be retained in order to prevent a party from
raising a ius tertii defence that was palpably false.

39. According to a further view, article 25 (3) should be read in conjunction with
article 68 (3), under which a part who paid an instrument without knowledge of a
valid claim to the instrument by a third person was discharged. The incent of
article 25 (3) (b) was to establish the circumstances under which the party coulad
invoke the claim to the instrument by a third person as a defence against a holder.

40. The Commission decided to refer to the drafting group the task of clarifying
the lanqguage of subparagraph (a) of article 25 (3) in the light of the questic:us
raised concerning the word "valid".

4. The drafting group proposed that the word "valid®" should be deleted from
article 25 (3) (a). However, in view of the differing views expressed with respect
to the use of that word, the Commission decided to retain, for the time being, the

-10-~



word "valid™ in that article and also in articles 25 2), 26 (2) and 68 (3), and to
refer the guestions concerning the uce of the word to the Working Group and the
Commission when they considered the draft Convention further.

42. Subject to the drafting decisions referred to in the foregoing paragraphs, the
Commission adopted article 25 (see, however, later decision on article 25 (1) (c),
paras. 50-57 below).

Defences and claims that may be set up against a protected holder (article 26)

43. The Commission agreed with the decision of the Working Group at its fourteenth
session to add to article 26 (1) (a) a reference to article 59 (see A/CN.9/273,
para. 10).

44. 1In connection with article 26 (1) (b), a view was expressed that the defences
that could be asserted against a protected holder should be restricted a order to
promote the usefulness and acceptability of an international negotiable

instrument. In accordance with that view, the formulation of subparagraph (b) as
it appeared in document A/CN.9/274 was preferable to the formulation con:idered by
the Working Group at its fourteenth session (see A/CN.9/273, para. 16). ™he
defences to which a protected holder was subject under subparagraph (b) should be
limited to defences based on an underlying transaction between the protected holder
and the party from whom payment was demanded, or urising from any fraudulent act on
the part of the protected holder in obtaining the signature of that party on the
instrument. A party should not be able to assert a defence arising out of a
transaction between himself and the protected holder unrelated to the instrument.
According to an ‘additional view, a protected holder should be subject not only to
defences arising out of the underlying transaction, but also to defences arising
out of situations related to the underlying transaction, such as a prolongation
agreement.

45. The Commission considered whether the defences to which a protected holder was
subject under subparagraph (b) of article 26 (1) should be exclusive or whether the
protected holder should also be subject to additional defences that might bhe
available under national law. 1In that connection, the Commiss:ion considered
whether or not subparagraph (b) should affect defences such as set-~off or
counterclaim, which might be available under national law to a party facing a claim
on an instrument by a protected holder. A view was expressed that if defences
other than those referred to in srbparagraph (b) were to remain available under
national law, the subparagraph should expressly so provide in order to promote
certainty as to the defences to which a protected holder was subject.

46. It was noted that, generally, set-off and counterclaim were matters of
procedural law. However, it was also pointed out that in some legal systems such
rights were regarded as matters of substance.

47. 1t was observed that the qguestion of whether or not a protected holder should
be subject to defences under national law in addition to those specified in
subparagraph (b) was particularly important in some common law systems, where a
protected holder was subject to very limited defences vis-a-vis his immediate
party. It would be of concern to those legal systems if a protected holder were to
be subject to defences under national law in addition to thoge referred to in
subparagraph (b). It was noted that subparadqraph (b} was a compromise between
those legal systems in which a protected holder was subject to a broad range of
defences vig-A-vis his immediate party and those systems in which the protected
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holder was subject only to very limited defences. Accordingly, the .iew was
expressed that a protected holder should not be subject to additional defences
under national law.

48. 1t was generally agreed that subparagraph (b) was not intended to interfere
with defences such as set-otf and counterclaim that might be available under
national law. It was also generally agreed that the wording of the subparagraph
should remain as it stood, subject to the use of the word "transaction", which was
referred to the drafting group.

49. Subparagraph (¢} of article 26 (1) was adopted.

Reference to article 25 in article 4 (7) (a)

50. It was suggested that in the light of the text of article 25 (1) as adopted,
the definition of protected holder in article 4 (7) might need amendment. 1In its
present wording article 4 (7) nrecluded a holder from qualifying as a protected
holder if, when he became a holder, he had knowledge of any defence upon the
instrument referred to in article 25. Accordingly, he would be precluded from
gualifying as a protected holder if he had knowledge of a defence to contractual
liability based on a transaction between himself and a party even though that
transaction was unrelated to the issue or transfer of the instrument

(article 25 (1) (c)). It was suggested that the denial of the status of protected
holder in those circumstances was undesirable and that article 4 (7) might
therefore be amended to avoid that result (e.g. by providing that a holder was
pPreclud:.d trom qualifying as a protected holder if he had knowledge of a defence
referred to in article 25 (1) (a), (b) or (d);.

51. There was considerable support for this suggestion. The view was expressed,
however, that the result of such an amendment might be that a holder would qualify
as a protected holder even when he had knowledge of a defeuace to contractual
liability that was available to the immediate party from whom he took the
instrument on the basis of the underlying transaction between the holder and that
party.

52. 1t was noted in reply that wl.ile the holder might in such circumstances
aualify as a protected holder, an immediate party could set up as against the
protected holder the defence based on the underlying transaction

(article 26 (1) (b)). It was observed, however, that while an action against the
immediate party might not be available by reason of article 26 (1) (b), the fact
that the holder obtained the status of protected holder might have other
conseauences (e.g. a transfer by the protected holder might vest in a subsequent
holder the rights of a protected holder: article 27 (1)).

53. The view was also expressed that the phrase "a defence upon the instrument
referred to in article 25" contained in article 4 (7) needed further
consideration. Aruicle 25 (1) referred to a range of defences that any party,
immediate or remote, might set up against a holder who was not a protected holder,
and it was unclear whether knowledge of any of those defences would preclude a
holder from becoming a protected holder.

54. After deliberation, the Commission decided that article 4 (7) needed
modification in the 1light of the difficulties noted above and entrusted this task
to an ad hoc working party. The ad hoc working party concluded that the reference
to article 25, as contained in article 4 (7) (.), was appropriate, except for those
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defences arising from a transaction or relationship between the immediate party and
the holder that was not related to the issue or transfer of the instrument. 1In
order to express this exception, it was proposed that a distinction should be made
in article 25 (1) (c) between defences resulting from the underlying transaction
and defences resulting from other transactions and to exclude this latter part of
the provision from the reference contained in article 4 (7) (a).

55. The Commission considered the following proposal of the ad hoc working party:
(a) To modify urticle 4 (7) (a) as follows:

"(a) He was without knowledge of a claim to or defence upon the
instrument referred to in article 25, other than in

paragraph (i) (c) (ii), or of the fact that it was dishonoured by
non-acceptance or non-payment; and"

(b) To modify article 25 (1) (c) as follows:
"Any defence resu.ting from
"(i) the underlying tiansaction between himself and the holder;

"(ii) any other transaction between himself and the holder that would be
available as a defence against contractual liability.”

56. It was observed that the proposed new text maintained in urticle 4 (7) the
words "a claim to or defence upon the instrument reterred to in article 25". In
the earlier deliberations in the Commission, it had been noted that the reference
to article 25 gave rise to difficulties in identifying the parties mentioned in
article 4 (7) within the context of article 25, although such identification was
necess ry to give effect to the reference.

57. It was observed in reply that any attempt to draft article 4 (7) without such
a reference led to extreme complexity of language in article 4 (7). After
d:liberation, the Commission adopted the proposed te«t of articles 4 (7) and

25 (1) (c) that had been proposed by the ad hoc workina party with a drafting
amendment to article 4 (7) proposed by the drafting group.

Shelter rule (article 27)

58. A view was expressed that under the present wording of article 27, its
intended effect might not be clear. After deliberation, it was agreed that the
effect of article 27 was that a transferee of an instrument from a protected holder
acquired the rights that the protected holder had at the time of the transfer; it
did not confer protected holder status upon the transferee.

59. The Commission, after deliberation, adopted article 27.

Presumption of protected holder status (rrticle 28)

60. A proposal was made to delete article 28 on the grounds that a person raising
a defence should not have to prove knowledge by the claimant of facts that would
prevent the claimant from being a protected holder. In opposition to the proposal,
it was stated that the rule expressed in article 28 was contained in many legal
systems and that the rule strengthened the transferability »f an instrument. The
proposal was not adopted.
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6l1. The Commission, after deliberation, adopted article 28.

Liability of transferor by endorsement or by mere delivery (article 41)

62. The Commission approved of the approach taken in article 41 under which its
provisions applied both to a transfer by mere delivery and to a transfer by
endorsement and delivery. It was juggested that the opening language of the
ar~icle needed amendment to make it clear that the article applied to both those
categories of transfer. The Commission agreed that because the article applied to
both cateqories of transfer, it should not be placed under the heading "The
endorser™ but should be placed urder an independent heading. The Commission also
agreed that the interest rate referred to in paragraph (3) of article 41 should be
calculated in accordance with article 66. Subject to those agreed changes, the
Commission adopted article 41.

Article 5 (and its relationship to other articles)

63. The Commission considered the definition contained in article 5 as to when a
person is considered to have knowledge of a fact.

64. The ..ew was expressed that while under the article a person is considered to
have knowledge of a fact if he either has actual knowledge of a fact or could not
have been unaware of its existence, the second element - as .n fact superfluoux. If
a person could not have been unaware of the existence ¢. a fact, he would appear to
have actual knowledge of the fact. The view was also expressed that the meaning of
the phrase "could not have becn unaware of its existence" was unclear, and that the
phrase might therefore be interpreted differently in different jurisdictions. It
was observed in reply that in some legal systems the term "actual kncwledge" was
given a very restricted meaning, and that a wider meaning was required in the
contexte in which the word "knowledge® was used in the draft Convention. For
example, where & person Zdeliberately chose to ignore a fact, knnwledge of the fact
should be imputed to him even though he could not be said to have actual knowledge
of it. It was also noted that the phrase "cuuld not have been unaware of its
existence® had been used in the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980), and that the phrase had been found to
be widely acceptable during the deliberations leading to the adoption of that
Convention,

65. The Commission noted that where the words "without knowledge® were used in
articles 23 (2), &3 bis (2), 25 (1) (d) and 26 (1) (c), those articles also
contained the following proviso: “provided that such absence of knowledge was not
due to his negligence®. The Commission first considered the relationship of the
definition contained in article 5 to the proviso as contained in

articles 25 (1) (d) and 26 (1) (c). The view was expressed that, in view of the
definjtion contained in article 5, the proviso might be deleted. Where the absence
of knowledge of a fact by a persor was die to his negligence, knowledge of the fact
might be imputed to that person by the applicatis~h of the . hrase "could not have
been unaware of its existence” contained in article 5. Retaining both this phrase
in article 5 and the proviso in articles 25 (1) (d) and 26 (1) (c) might lead to
duplication of or nconsi-tency in language. The aifficulty might be resolved
either by deleti~, the proviso from articles 25 (1) (d) and 26 (1) (c) or by
deleting article 5. Ancther approach to resolving the difficulty might be to add
at the commencement of article 5 the words "unless otherwise stated in this
Convention®. It was also noted that use of the term "neglijence" might lead to
difficulties of interpretation in some legal systems.
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66. Under another v 2w, however, :t was desirable to retain the words "provided
that such absence of knowledge was not due to his negliyence® in

articles 25 (1) (d) and 26 (1) (c). It was possible to envisage situations where
it could not be held that a person could not have been unawar:c of the existence of
a fact (article 5), but where that person might be held to be nejligent. For
example, if a promissory note was placed before a person by a trusted employee with
tle nature of the document concealed and it was therefore signed by that person as
maker, the circumstances might make it difficult to find that he could not have
been unaware of the nature of ihie document that he was sianing. Nevertheless,
those circumstances might have imposed on that person a duty to make inquiry about
the document he was signing and his signing without inquiry might have constituted
negligence. It was also observed that if use of the term "negligence" might lead
to ditficulties of interpretation, a different term of equivalent meaning might be
used. Furthernore, the addition of the words "unless otherwise stated in this
Convention" to article 5 was undesirstle because that addition would reduce the
certainty of meaniny that the definition as presently drafted gave to the term
"knowledge"”.

67. After deliberation, the Commission decided that the proviso should be retained
in articles 25 (1) (d) and 26 (1) (c).

68. The Commission recognized that the arguments advanced in respect of the
relationship of the definition contained in article 5 and the proviso as contained
in articles 5 (1) (d) and 26 (1) (c¢) also applied in regard to the proviso in
articles 23 (2) and 23 bpis (2). It was noted that the following additional
consideration was relevant in regard to the latter articles. Those articles
covered the possible liability of a coilecting banker when the instrument contained
a forged endorsement. While different approaches were possible as to the extent of
liability of a banker collecting such an instrument, the present text reflected a
comprcemise solution that appeared to be acceptable to bankers. Deletion of the
proviso, which would eliminate the compromise solution, was therefore undesirable.

69. After deliberation, the Commission decided that the proviso should be retained
in articles 23 (2) and 23 bis (2).

70. The Commission considered the deiinition contained in article 5 in relation to
the word "knowledge" as used in articles 4 (7), 11 (2) (a), 41 (1) (=), 41 (2) and
68 (3) and decided that the definition was satisfactory in the context of those
articles.

2. Review of other issues and draft articles considered
by che Working Group

Article 1

71. 1t was proposed that a new subparagraph reading "is domiciled with a bank;"
should be added after subparagraph (c) of article 1 (2) and (3) and that
article 51 (d) should be deleted.

72. After deliberation, the Commission was of the view that the proposed amendment

would unduly restrict the scope of the instruments to which the draft Convention
would apply, and accordingly did not adopt the proposal.
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73. The view was expressed that the provisions of article 1 definina when an
instrument was to be regarded as international so as to attract the application ot
the Convention were unsatisfactory. An instrument in respect of which the places
specified in article 1 (2) (e) were exclusively within a single State would not
attract the application of the Conveation. However, the application of the
Convention would continue to be excluded even if the instrument thereafter
circulated in a different State (e.g. was endorsed in a different State). It was
obgerved in reply that the provisions of article 1 gave autonomy to *~he parties to
attract the application of the Convention at the time the instrument was issued by,
inter alia, specifying that at least two of the places mentioned in

article 1 (2) (e) were situated in different States.

74. 1t was recognized that article 1 (2) (e), which determined when an instrument
was international so as to attract the application of the Convention, was the
result of decisions taken by the Commission at eurlier sessions after extensive
deliberation. Accordingly, the Commission decided to maintain the approach
reflected in article 1.

75. The view was expressed that article 1 combined two different sets of
requirements, namely, the international elements necessary for the application of
the Convention and the conditions for the validity of an instrument. A proposal
was therefore made to separate those two sets of requirements by dividing article 1
into two articles. The Commission noted that the same proposal had been placed
before the Working Group on International Negotiable Instruments at its fourteenth
session, but had not been adopted by the Working Group (see A/CN.9/273, paras. 61
and 62). While the proposal attracted some support, the prevailing view was that
it should not be adopted.

76. The view was expressed that it was unclear whether article 1 required an
instrument to show where all the places mentioned in article 1 (2) (e) and (3) (e)
were sitvated, and whether showing where those places were situated was an
essential condition for the validity of an instrument. It was observed in reply
that the provisions of article 1 (2) (e) and (3) (e) were only directed to
determining when an instrument was international so as to attract the application
of the Convention and required that the instrument show that two of the places
mentioned therein were situated in different States as a condition for such
applicution. It was agreed that this meaning should be clarified by a suitable
amendment to the opening words of article 1 (2) (e) and (3) (e) and the matter was
referred to the draftirg group. The Commission adopted a proposal by the drafting
group to amend the opening words of article 1 (2) (e) and (3) (e) as follows:

"(e) Specifies at leas% two of the following places and indica es that any
two so specified are situated in different States:".

77. A suggestion was made that in order *o attract the application of the
Convention, article 1 (2) and (3) should require the words "International bill of
exchange (Convention of ...)" or the words “International promissory note
(Convention of ...)" to be contained only in the heading of an instrument and not
in the text of an instrument. A further suggestion was made that those words
should be reauired to be in a single specified language, as that requircment would
enable an instrument to which the Convention applied to be easily identified. The
Commission did not accept those suggestions.

78. 1t was agreed that the draft Convention should not contain a definition of the
term "writing”. Rather, the meaning of the word should be left open so that it

could be interpreted in accordance with evolving practices and technological
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developments. It was stated that it would be difficult to arrive st a satisfactory
definition of "writing®. Moreover, the word was usually not defined in national
legislation concerning negotiable instruments, and the absence of a definition had
not led to difficulties.

79. A view was expressed that a problem could arise where an instrument ¢ nsisted
of several pages. In some cases, for example, the essential terms of the
instrument were contained in one or more pages, but the signature appeared only on
the last page, and it was guestionable whether such an instrument was valid under
the draft Convention. It was suggested that if it were intended that the essential
requirements of an instrument could be contained in separate pages, the draft
Convention should expressly so provide.

80. According to another view, no problems arose with respect to the validity
undar the Convention of an instrument consisting of several pages, when all the
pages were fixed together to form a single document. It was noted, however, that
some of the terms of a multi-paged instrument micht make the instrument
conditional, contrary to article 1 (2) (b) and (3) (b) of the draft Convention.

8l1. It was agreed that instruments consisting of several pages were covered by the
draft Convention.

82. It was observed that a provision excluding cheques from the scope of
application of the Convention was necessary for those legal systems where a cheque
was reqgarded as a form of bill of exchuange.

83. The Commission, aft..r deliberation, adopted article 1 with the above-mentioned
modifications.

“estions relating to article 2

84. A view was ex'ressed that the Convention should require an instrument to be
linked in some way with a contracting State in order for the Convention to apply to
the instrument. According to that view, it was unacceptable for a drawer in a
non-contracting State to be able to draw a bill on a drawee in another
non-contracting State and to make the bill subject to the Convention.

85. In addition, it was also noted that some leyal systems did not recognize the
autonomy of a drawer or maker to choose the law to which an instrument was
subject. If an action were brought on the instrument in such a State and tha.
State was not a party to the Convention, it would not be bound to apply the
Conventiony rather, it would apply the rules of the legal system indicated by its
own conflict of laws rules, Those conflict of laws rules were not likely to
indicate the rules applied in a contracting State (i.e., the Convention) if there
existed no link between the instrument and a contracting State. The possibility
that a court in a non-contracting State would not apply the Convention,
notwithstanding that a party had purported to make the instrument subject to the
Convention, would lead to uncertainties with rue3pect to the application of the
Convention and the legal rules governina international negotiable instruments.
Although that uncertainty could not be completely eliminated, it might be moderated
by requiring, for example, that the place where the instrument was drawn >r the
place where it was to be paid was situated in a contracting State.

86. According to another view, the uncertainty referred to in the previous
paragraph was not a major concern to bankers. They would prefer to be able to

determine from the face of the instrument whether the Convention applied. They
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could do so with reasonable certainty under article 2 as it was drafted at

pregsent. If the Convention were to require a link between a place indicated on the
instrument and a contracting State, bank personnel handling an instrument would
have to ascertain whether or not the indicated place was in a State that was a
party to the Convention.

87. Questions were raised as to the meaning and effect of article 2 as drafted at
present. According to one view, article 2 was misleading, since it implied that a
court in a contracting State would in all cases be compelled to apply the
Convention if a party had made the instrument bject to the Convention, whether or
not the places indicated on the instrument were situated in contracting States. It
was stated that there were cases in which some States, even if they were parties to
the Convention, would, by application of their conflict of laws rules, apply
national leqgal rules rather than the Convention. For example, where an instrument
wasgs drawn in a non-contracting State, a court in the contracting Stat: might apply
the law of the State where the instrument was drawn, rather than the Convention.

88. The prevailing view, however, was that the intent and meanina of article 2 was
that a court in a contracting State must a2pply the Convention to an instrument
meeting the requirements of the Convention, even if the conflict of laws rules of
that State would result in the application of some other law.

89. A view was expressed that under that interpretation of article 2, there would
exist a conflict between the Convention now being drafted and the 1930 Geneva
Convention for the Settlement of rtain Conflicts of Laws in Connection with Bills
of Exchange and Promissory Notes. It was questioned, therefore, whether a State
which was a party to that convention could also become a party to the Convention
currently being drafted by the Commission.

90. Owing to the apparent lack of clarity with respect to the meaning and effect
of article 2, the article was referred to the drafting group with instructions to
clarify the article 8o as to reflect its intended meaning and effect. The drafting
group proposed to amend the beginning of article 2 to read as follows: "A
Contracting State shall apply this Convention without regard to whether ...".

91. . .ring consideration of that proposal by the Commission, it was noted that
s1nce the Convention was addressed only to contracting States, the proposed wording
would not preclude a non-contracting State from applying the Convention if 1its
conflict of laws rules indicated that the Convention should apply. However, a view
was expressed that the proposed wordina did not conform to the wording usually
found in private international law conventions and that the original wording of
article 2 as it appeared in document A/CN.9/274 was preferable, subject to
replacing the word "applies" with the words "shall apply”. The Commission decided
to retain the original wording Bubject to the suggested change.

Interpretation of the Convention (article 3)

92. A view was cxpressed that the reference in article 3 to the observance of good
faith in international transactions should be deleted. It was suggested that the
obligation to observe good faith was incumbent upon the parties to a transaction
and should not be directed to a tribunal interpreting the Convenc.iun, which was the
object of article 3. 1In addition, it was unclear what was meant by the observance
of good faith in international tranfactions. The prevailing view, however, was
that the reference to the observance of good faith should be retained.
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betinition of "signature" (articles 4 (10) and X)

1. A view was expressed that the draft Convention should not contain a definition
ot the term "signature®. 1In support of that view, it was stated that the methods
of gignature in use and legally recognized varied from State to State, and it would
be difficult for the Convention to reflect those local practices and legal
requirements; rather, the question of permissible methods of signature should be
left to be resolved by national law. It was also stated that no problems had
arisen from the absence of a definition of "signature"” in the Uniform Law annexed
to the 1930 Geneva Convention providing for a Uniform Law for Bills of Exchange and
Promissory Notes. That point, however, was disputed.

94. According to another view, the word "signature® should be defined in the draft
Convention. 1t was observed that, under article 1 (2) (f) and (3) (f), the
signature of the drawer or maker was an indispensable element for the Convention to
apply to an instrument. It was, therefore, important for parties to have some
certainty that a signature by a particular method would be valid in States where
the instrument might be negotiated or sued upon. Without a definition specifying
the methods of signature that were acceptable, that certainty would not exist.

95. The Commission considered various methods of signature that should be included
in a definition of the term “signature®™. It was generally agreed that the
definition should refer to handwritten signature, which was the most traditional
method. A view was expressed that the mechanical methods of signature referred to
in article 4 (10) should also be included in the definition. Further suggestions
were made that the definition should refer to "illegible signature”, i.e.,
signature by characters or symbols, and to signature by electronic means.

According to another view, however, signature by electionic means should not be
included, since that might imply that an instrument need not be on paper.

96. Differing views were expressed with respect to article X. According to one
view, if the Convention were to define signature as including both handwritten and
non-handwritten forms of signature, article X must be included in order to meet the
interests of those States that required signatures made in their territories to be
handwritten., It was noted, however, that the concerns of those States might, to
some extent, be met by article 30, under which a person whose signature was forged
was not liable on the instrument.

97. According to anotl r view, article X should not be included in the draft
Convention. 1In support of that view, it was stated that inclusion of the article
would produce uncertainty with respect to the validity of a signature and would
impair the circulation of instruments. In dealing with instruments containing
signatures by methods other than handwriting, bank personnel would have to
determine whether the State where the signature was made had deposited a
reservation pursuant to article X. Moreover, the Convention did not require the
instrument to indicate the place where the signature was made; it would therefore
be impossible in many cases to ascertain whether the signature had been made in a
State that had deposited a reservation pursuant to article X.

98. A suggestion was made that if article X were retained, the draft Convention
should require the instrument to indicate th: place where the signature was made.
According to another suggestion, it should be clarified whether or not a State that
had not deposited an article X declaration must regard as invalid a signature by
non-handwritten means made in a State that had depo:ited such a reservation.
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99, Some of those objecting to article X stated that if retention of

article 4 (10) made it necessary to include article X to meet the interests of some
States, it was preferable for article 4 (10) to be deleted. Others preferred to
retain article 4 (10) and also to include article X, if necessary.

100. It was generally agreed that the most desirable approach would be to attempt
to formulate, as a compromise, a definition of "signature” that would take into
account the interests of those favouring a broad definition of the word and those
favouring a restricted definition and that would make it possible to avoid
including article X. 1In that connection, a view was expressed that the definition
should refer expressly to handwritten signature and facsimile thereof, but should
also be broad enough to include signatures effectad by certain other methods in use
in various parts of the world. However, to be satisfactory to those States that
required signatures in their territories to be handwritten in order to protect
against falsification, those other methods should be limited to methods that
afforded a degree of authenticity equivalent to that afforded by handwritten
signatures. It was stated that such an approach would allow courts or national
legislatures to recognize the validity of methods of signature that might come into
practice in the future but that conformed to the general parameters of the
definition.

101. It was also suggested that the definition should provide a reasonable degree
of certainty that a signature by a particular method would be regarded as valid,
alt ough it was recognized that the commercial risk with respect to methods that
were not expressly mentioned in the definition could not be completely eliminated.

102. Taking into account these views and based upon a proposal of the drafting
group, the Commission agreed to adopt the following definition of signature and to
delete article X:

"'Signature' means a handwritten signature, or a facsimile thereof, or any
other means of effecting the equivalent authentication, and 'forged signature’

includes a signature by the wrongful or unauthorized use of such means.”

Articles 4 (11) and 71 {1 bis)

103. The Commission considered article 4 (11), which sets forth a definition of
"money"” and "currency". It also considered a note by the secretariat (A/CN.9/285,
paras. 1-4) prepared in response to a request to the secretariat by the Working
Group on International Negotiable Instruments to consult with the International
Monetary Fund (IMF) on the definition set torth in article 4 (11).

104. The observer of IMF noted that article 4 {l1) enabled an instrument governed
by the draft Convention to be drawn in a monetary unit of account established by an
intergovernmental institution nr by agreement betwee:n two or more States.

In so far as the Special Drawiig Right (SDR) established by IMF was concerned, it
was intended to be the subject of transactions between States members of IMF who
were also members of a special SDR department within IMF. IMF had laid down rules
requlating the transfer of SDRs among members qualified to make transfers, and
those rules related, for example, tn exchange rates and the value dates for
transactions. While the draft Convention permitted instruments to be drawn in
monetary units of account and reyulated the transfer of such instruments, it was
not intended that the dra‘t Convention should derogate from the rules laid down by
IMF regulating the transfer of SDRs, or the rules laid down by any other .
intergovernmental institution or by two or more States regulating the transfer of a
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monetary unit of account established by such int:crgovernmental institucxion or
States. In the view of the observe, of IMF, it was desirable to reflect this
intention in the draft Convention by adding a proviso to article 4 (11) on the
following lires: “provided that the Convention shall apply without prejudice to
the rules of an intergovernmental institution or to the stipulations of an
agreement between two or more States relating to a monetary unit of account
established by such institution or agreement”.

105. The view was expressed that the addition of the suggested proviso was
unnecessary, since there was little danger that the draft Convention would be
interpreted as derogating from the rules of an intergovernmental institution or the
stipulutions of an intergovernmental agreement relating to a monetary unit of
account established by such institution or agreement. The view was also expressed
that the concerns of IMF might be met by the inclusion of a statement in the report
of the Commission on the work of its current session to the effect that, in the
understanding of the Commission, the draft Consention was not to be so

interpreted. The prevailing view, however, was that the addition of a proviso
clearly resolving the issue in question was preferable, and the Commission decided
to include a proviso on the lines of that suggested by the observer of IMF.

106. The Commission also examined the following two considerations in respect of
monetary units of account established by agreement between two or more States,
which had been brought to the attention of the Commission by the secretariat (see
A/CN.9/285, para. 4):

(a) The definition in article 4 (11) would include the units of account
denominated in specified quanticies of gold found in several important liability
conventions. Those did not appear to be among the units of account contemplated by
the Working Group when they formulated the definition;

(b) Units of account created by agreement of two or more States for specific
purposes might be terminated when that purpose was fulfilled. It was possible that
nc means of converting those units into replacement currencies or units of account
would be devised, especially if the States conceri«d were unaware that private
obligations had been created in that unit of account.

107. The Commission entrusted to an ad hoc working party the task of formulating a
proviso to be added to the definition in article 4 (1ll) (see paras. 104-105 above)
and also the task of determining whether article 4 (11) needed additional
modification in the light of the considerations et forth in paragraph 106 above.

108. The view was expressed that the provisions of article 71 (1 bis) regulating
the payment of an instrument the amount of which was expressed in a monetary unit
of account needed clarification. That article might be interpreted as providing
that, when the amount of an instcrument is expressed in a monetary unit of account
that is transferable between the person who is to make payment and the person who
is to receive payment and when the instrument specifies that payment is to be made
in a currency of payment, payment nevertheless cannot be made in the spe~ified
currency. The wording of the article might therefore be modified to avoid this
interpretation. The Commission referred that article for consideration to the same
ad hoc working party examining article 4 (11;.

109. The Commission considered a proposal of the ad hoc working party and of the
drafting group to add to the end of article 4 (11) the following text:
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"provided that this Convention shall apply without prejudice to the rules ot
the intergovernmental institution or to the stipulations of the agreement."

and to replace paragraph (1 bis) of article 71 by the following text:

"(1 bis) When the amount of an instrument is expressed in a monetary unit ot
account within the meaning of article 4 (11) and the monetary unit of account
is transferable between the person making payment and tne person receiving it,
then, unless the instrument specifies a currency of payment, payment shall be
made by transfer of the monetary unit of account. If the monetary unit of
account is not transferable between those persons, payment shall be made in
the currency specified in the instrument or, if no such currency is specif.ed,
in the currency of the place of payment."

110. After deliberation, the Commission adopted those proposals.

Article 6 (b) and (c)

111. The Commission considered article 6 (b) and (c), which provides that the sum
payable by an instrument is deemed to be a definite sum even though the instrument
states that it is to be paid by instalments at successive dates (article 6 (b)) or
by instalments at successive dates with the stipulation on the instrument that upon
default in payment of any instalment the unpaid balance becomes due (article 6 (c)).

112. The view was expressed that those provisions were not acceptable because they
led to technical difficulties (e.g. complexity in the provisions of the
instruments, difficulties in calculating the interest due). Article 6 (c) in
particular was open to objection becanse it might encourage the drawing of
instruments that operated harshly against the debtor.

113. The prevailing view, however, was that since the practices described in those
two provisions were current in international trade, the usefulness of the draft
Convention would be enhanced if instruments subject to it were permitted to include
such provisions. Furthermore, while an acceleration clause under article 6 (c)
might be harsh in a given case, a debtor was free to object to such a term which
the creditor wished to include in an instrument. After deliberation, the
Commission adopted article 6 (b) and (c).

Instruments with floating interest rates (article 7)

114. The Commission considered whether the draft Convention should include a
provision permitting the issuance of instruments with floating (or variable)
interest rates. In that connection the Commission had before it a note by the
secretariat dealing with this issue (A/CN.9/285, paras. 5-12). The Commission
considered the issue in the light of the following new article 7 (5) proposed by
the secretariat:

"(5) A rate at which interest is to be paid may be expressed either as a
definite rate or as a variable rate. For a variable rate to qualify for this
purpose, it must vary in accordance with provisions stipulated in the
instrument and those provisions must refer to one or more other rates of
interest [that are both publicly available and not subject to the control of

the payee].”
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115. There was support for the view that the draft Convention should not include
such a provision. The inclusion of a floating interest rate might lead to
uncertainty as to the extent of the debtor's payment obligations. This urcertainty
might in turn impede the circulation of instruments with such rates. Furthermore,
unless safequards were adopted, a floating interest rate might be influenced by the
creditor in his own favour. In addition, since interest rates tended ir general to
increase and not decrease, a floating interest rate would probably not favour the
debtor. As a result, the view was expressed that such a provision was not in the
interest of developing countries. It was also noted that instruments with fiocating
rates had not been regarded as significant in international trade by financial
institutions in some countries.

116. The prevailing view, however, was that the inclusion of a provision permitting
floating interest rates would greatly increase the attractiveness of the draft
Convention to the financial community. 1Instruments with floating interest rates
were currently in use in certain financial markets, although they did not qualify
as negotiable instruments. Inclusion of a provision in the draft Convention
permitting floating interest rates would allow such instruments to qualify as
negotiable instruments and to circulate, 7nis in turn could be expected to reduce
the interest charged on those ‘nstruments. While a floating interest rate might
introduce an element of uncertainty as to the extent of the debtor's payment
obligations, article 6 (d) of the draft Convention already countenanced an element
of uncertainty by providing that a sum payable by an instrument is deemed to be a
definite sum although it is to be paid accordina to a rate of exchange to be
determined as directed by the instrument. Furthermore, recent experience had shown
that interest rates often decreased, and therefore it could not be concluded that a
floating interest rate would normally favour the creditor.

117. The Commission considered the requirements contained in the new article 7 (5)
proposed by the secretariat that in stipulating a variable interest rate, the
provisions in the instrument "must refer to one or more other rates of interest
(that are both publicly available and not subject to the control of the payee]".
The view was expressed that it was undesirable for the proposed paragraph to permit
the variation of the interest rate on the instrument to be linked only to a
variation in one or more other interest rates; in practice, floating interest rates
were linked to commodity price indices or other sources. While there was some
support for this view, the prevailing view was that a reference to only one or more
other rates of interest should be permitted.

118. The Commission considered whether the proposed new paragraph in the draft
Convention should require that the reference rates of interest were to be "both
publicly available and not subject to the control of the payee"™. It was noted that
both requirements were directed to reducing the possibility that the reference rate
of interest might be influenced by an interested party. It was also noted that the
meaning of "publicly available" might be uncertain. For example, there might be
differences of view as to whether a rate used by only a few banks and available
only upon inquiry from cre of those banks was "publicly available". 1In view of
that uncertainty, the suggestion was made that the requirement should be deleted
and that the parties should be given autonomy to select a reference interest rate,
provided that that rate was determined or determinable on the instrument.

119. With regard to the words "not subject to the control of the payee”, the view
was expressed that the concept of "control" was unclear, and it was suggested that
the clearer phrase "not subject to unilateral variation by the payee" might be
substituted. It was also noted that a reference solely tu “"control of the payee”
was insufficient; protection against control of the reference interest rate by
other parties to the instrument (e.g. endorsers) was also needed.
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120. After deliberation, the Commission decided to retain the concepts underlying

the use of the wording "both publicly available and not subject to the control of

the payee", but referred the text of article 7 (5) prepared by the Secretariat to

an ad hoc working party for consideration in the light of the deliberations in the
Commission.

121. The Commission considered the following new article 7 (5) proposed by the
ad hoc working party:

"(5) A rate at which interest is to be paid may be expressed either as a
definite rate or as a variable rate. For a variable rate to qualify for this
purpose, it must vary in relation to one or more reference rates of interest
in accordance with provisions stipulated in the instrument and each such
reference rate must be published or otherwise available to the public and not
subject, directly or indirectly, to unilateral determination by the pavee or
by any person named in the instrument at the time the bill is drawn or the
note is made."

122. The question was raised as to the time that was relevant under the proposed
paraaraph for referring to the reference rate., It was stated in reply that the
reference rate contemplated was one that would be published or available during the
lifetime of the instrument whenever a need to refer to that rate arose (e.g. when
it became necessary to calculate interest).

123. The 4uestion was raised as to what words were gualified by the phrase "at the
time the bill is drawn or the note is made". It was stated in reply that the
phrase qualified the words "named in the instrument®. It was aareed that the text
of the paragraph needed modification to make this clear.

124. It was observed that the phrase "any person named in the instrument” might
lead to difficulties of interpretation where a person was named in the instrument
only for the purpose of identifying a reference rate (e.g. the reference rate is
identified as that published by a named bank). Since it was not intended that the
phrase should cover a person named in the instrument only for that purpose, it was
adreed that che text of the paragraph needed to be modified to clarify which
persons were intended to be covered by the phrase.

125. After deliberation, the Commission adopted the new paragraph, entrusting to
the drafting group the task of making the needed modifications referred to in the
previous two paragraphs.

126. A proposal was made that the uncertainty as to the extent of the debtor's
paymant obliagations and hardship to the parties created by extreme fluctuations of
interest rates might be mitigated if the provision to be included in the draft
Convention permitted the parties to stipulate that the interest rates applicable
could neither exceed nor be less than specified rates of interest. Under another
proposal, any instrument that provided for floating interest rates would be
required to establish a reasonable minimum and maximum rate of interest. The view
was expressed that imposing such limitations was undesirable because they were not
currently found in the ugse of floating interest rates in commercial (as contrasted
with consumer) loans.

127. The following specific proposals were made to add a new paragraph (5 bis) to

article 7 in order to provide for limits on the amount by which variable interest
rates on an instrument could fluctuate: :
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Proposal A

"In order for a floating interest to be agreed to, the instrument shall at the
same time indicate the rules agreed on to prevent fluctuations, whether
upwards or downwards, from having consequences which, according to reasonable
criteria in international trade, are contrary to equity, to the detriment of
any of the parties and of the holder of the instrument."

Progosal B

"Where the rate at which interest is to be paid is expressed as a variable
rate, it may be stipulated that such rate shall not be less than or exceed a
specified rate of interest."

128. In support of proposal A, it was stated that some parties to commercial
transactions would be willing to agree to the use of instruments subject *“0O
variable interest rates only if the fluctuation of the interest rate, and thus of
the amount of interest that they would be required to pay, was limited. The
acceptability of instruments covered by the Convention, and of the Convention
itself, would therefore be enhanced if the Convention provided for such limits.
Proposal A allowea the parties tne freedom to agree upon various techniques for
limiting the amount of fluctuation in accordance with their commercial needs, while
proposal B restricted them to one particular technique. It was also stated that
propo ' A would redquire the parties to agree upon a limit to the amount the

intere ate could fluctuate, thereby reducing the extent to which a variable
interest rate provision on an instrument would depart from the fundamental
principle of negotiable instruments law that an instrument should not be subject to
circumstances external to it. According to another view, however, by providing for
such limits, the Convention would depart even further from that principle.

129. In support of proposal B, it was stated that it was preferable to leave it to
the parties to agree as to whether or not the amount of fluctuation of the rate of
interest on an instrument should be limited, rather than to obligate them to agree
upon such limits. If proposal A were adopted, parties who desired not to have such
limits would not be able to use an instrument governed by the Convention. 1In
addition, the criteria specified under proposal A for the validity of limits agreed
upon by parties were vaque and would lead to uncertainty as to whether a variable
interest rate provision would be regarded as vulid in particular cases.

130. Some representatives who favoured proposal B in principle suggested that the
parties should not be restricted to formulating limits by stipulating a minimum or
maximum rate of interest; they should also be permitted to agree upon other
techniques. Some such representatives stated that the right of parties to agree
upon: limits of any nature was implicit in paragraph (5) of article 7 as adopted by
the Commission; therefore, it might be preferable not to include a

paragraph (5 bis).

131. After deliberation, it was decided to add paragraph (5 bis) to article 7 along
the following lines:

"(5 bis) Where the rate at which interest is to be paid is expressed as a
variable rate, it may be stipu.ated on the instrument that such rate shall not
be less than or exceed a specified rate of interest, or that the variations
are otherwise limited by express provisions.,"
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132. The Commission considered what should be the consequences if the parties
selected a floating interest rate that did not meet the requirements of the
proposed article 7 (5) (e.q. the parties selected a rate that was not publicly
available). It was noted that in those c.rcumstances articl. 7 (4) would apply and
the instrument would bear no interest. The Commission ccnsidered i/n alternative
solution prepared by the secretariat (A/CN.9/28%5, para. 8) and reflected in the
tollowing proposed new article 7 (6):

"(6) If a variable rate does not qualify under the preceding paragraph or for
any reason it is not possible to determine the numerical value of the variable
rate tor any period, interest shall be payable for *he relevant period at the
rate specified in article 66 (2)."

133. The Commission decided that the Conventior should provide for a substiiute
rate of interest to apply when ihe variable rate selected by the partieg did not
meet the requirements of the draft Convention.

134. The drafting group, after considering tli.e discussions of the Commission
concerning new paraaraphs (5), (5 bis) und (6) of article 7, proposed that "hose
paragraphs be worded as follows:

"(5) A rate at which interest is to be paid may be expressed either as a
definite rate or as a variable rate. For a variable rate to qualify for this
purpose, it must vary in relation to one or more reference rates of interest
in accordance with provisions stipulated in the instrument and each such
reterence rate must be published or otherwise made available to the public and
not subject, directly or indirectly, to unilateral determination by any person
who, at the time the bill is drawn or the note is made, is named in the
instrument as payce, drawee, or actual or prospective party or other loider.

"/5 bis) Where the rate at which intereat is to be paid is expressed as a
variable rate, it may be stipulated expressly on the instrument that such rate
shall not be less than or exceed a specified rate of interest, or that the
variations are o herwise limited.

"(6) 1f a variable rate does not qualify under paragraph (5) of this article
or for any reason it is not possible to determine the numerical value of the
variable rate for any period, interest shall be payable for the relevant
period at the rate calcul-ted in accordance with article 66 (2)."

135. A guestion was raised concerning the meaning of the words "prospective party"
at th~ end ol the proposed paragraph (5). It was stated that the intention in
respe.t of the provision iu which those words occurred was to refer to all persons
named in the instrument at the time it was drawn or made who ware to have rights on
the instrument or were expected to have such rights and who should not be able
upilaterally to affect the reference rate of interest. The provision was intended
to exclude other persons, for example those mentioned in the variation clause, such
as a bank, who would set the reference rate of interest.

136. Paragraphs (5), (5 bis) and (6) as proposed by the drafting group were adopted.

Questions relting to article 8 (2)

137. A proposal was made to delete article 8 (2) on the grounds that tte legal
effects of the rule contained in that provision were not ~lear, e.g., whether
presertment, notice of dishonour or protest were necessary with regard to an
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endorser after maturity. Moreover, it was stated that the situation envisaged in
article ‘2) was not likely to occur frequently. After deliberation, it was
decide retain article 8 (2).

Incomplate 3 siruments (article 11)

138. A pr. josal was made to add to article 11 a new paragraph providing that a
holder way complate an instrument only before the instrument has matured. It was
contended that if, at the date of maturity, an instrument was not complete in
accordance with the requirement: of article 1, the instrument could not be regarded
as covered by the Convention. That contention was, however, disputed. In
opposition to the proposal, it was noted that it was possible for an instrument to
be tiransferred after maturity; thus, it should be possidble to complete an
instrument after maturity. The proposal was not adopted.

139, Articie 11 was adopted.

Clauses prohibiting further transfers (articleas 16 and 20 (3))

140. A view was expressed that the treatment of the subject of a stipulation by a
drawer or maker restricting transfer of the instrument (article 16) and the suvbject
of a clause by an endorrfer restricting further transfer of an instrument

(article 20 (3)) should be maintained in separ. @ articles. It was noted that the
efrec~ of article 16 was to restrict the transferability of an instrument

ab initio, while the effect of article 20 (3) was to restrict only transfer
subsequent to the transfer under the endorsement. Treating the two subjects in
separate articles would avoid any misunderstanding as to the time when the
restriction on transfer vecame effective., According tc another view, however, the
use and understanding of he Convention would be facilitated if all provisions
concerning cla. .28 rest icting the transfer of an instrumen ere included in
article 16, which waa contained in the chapter of the draft -onvention entitled
*Transfer®.

141, in comnection with chose articles, the Commission considered what should be
the effect of an endorsement and transfer of an instrument that did not conform to
the restrictive clause. According to one view, the endorsement and transfer should
be regarded as ineffective. According to another view, the endorsement and
transfer should be deemed to have been made for collection only. It was agreed
that whatever solution was adopted, it should be expressly set forth in the Araft
Convention,

142. The Commission reached the following decisions on those issues. The subjacts
of stipulations by a drawer or maker restricting transfer of an instrument and of
clauses by an endorser restricting further transfer should both be deait with in
article 16, in separate paragruphs. In both caseu, the consequance should be that
the instrument was not transferable except for purposes of colleciion. If an
ingtrument was purported to be transferred with an endorsement that did not
indicate that the transfer was for collection only, the endorsement should be
deemed to be an endorsement for collection.

143. After considering these questions, the drafting group proposed that article 16
should read as rollows:

"(1) When the drawer or the maker has inserted in the instrument such words
as 'not negotiable', 'not transferable', ‘'not to order', ‘pay (X) only', or

words of similar import, the instrument may not be transferred except fou
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purposes of collection, and any endorasement, even if it does not contain words
authorizing the endorsee to cillect the instrument, :s deemed to be an
endorsement for colliection.

"(2) When an endorsement contains the words 'not negotiable', 'noc
transferable', 'not to order', 'pay (X) only', or words of similar import, the
instrument may not be transferred further except for purposes of collection,
and any subsequent endorsement, even if it dres not contain w rds authorizing
the endorsee to collect the instrument, is deemed to be an endorsement for
collection."

144. 1t was noted that the proposed paragraph (2) consisted of an amended version
of former article 20 (3). The Commission adopted the proposal of the drafting

group.

Implied ucceptance or representation (article 30)

145. 1t was noted that refercaces to implied waiver had been omitted from

articles >2, 58 and 63, but that the reference to implied acceptance or
representation had been retained in article 30. A view was expressed that that
reference in article 30 should also be deleted. 1In support of that view, it was
stated that uncertainty would exist if a person whore signature nad been forqged
could be made liable on the instrument as a result of conduct from which his
acceptance or representation could be implied. It would be difficult for a
purported transferee to know whether such an implied act had occurred, anuy whether
the forger or the person whose signature was forged was liable on the instrument.
Moreover, covering such implication would be contrary to the scheme of the
Conventiolr., according to which matters affecting the rights and duties of the
parties arisinc from the instrument must be explicit. It was noted that deleting
the reference would not affect the liability for damages off the instrument of a
person who, by his conduct, induced another person to believe that he had accepted
or repr2sented the forged signature to be his own.

146. According to another view, however, the reference in article 30 should be
retained, on the grounds that it was appropriate for a person to be liable on the
instrument when, by his conduct, he impliedly accepted or represented the forged
signature to be his own. It was also stated that the underlying guestion dealt
with by article 30 was simply one of authority to sign the instrument, and that
such questions generally depended upon circumstances off the instrument. Another
view, however, was that article 30 did not deal with the question of authority.

147. A proposal was made to delete the possibility of both express and implied
acceptance or representation by deleting the second sentence of article 30. 1In
support of that proposal, it was stated that to make the person whose signature was
forged liable on the instrument without his actually having signed it was contrary
to the scheme of the Convention. Such a person should only be liable for damages
of f the instrument. According to tte prevailing view, however, at least a person
who had expressly indicated that a forged sigynature was his own or that he would be
bound by it should be liable on the in trument. As a result, the proup: 3al to
delete the second sentence of article 30 was not accepted.

148. A proposal was made to delete the words "expressly or impliedly" fror

article 30. 1In opposition to that proposal, it was stated that the deleticn of the
words would result in uncertainty as to whether an implied acceptance or
representation would be covered.

-28-



149. After discussion, it was aenerally agreed that article 30 should be redrafted
without using the words "expressly or impliedly", and in such a way as to enahle a
court to imply irom the conduct of a person whose signature had been foraed that he
had accepted or represented the forged signature to be his own, with the result
that he would be liable on the instrument.

150. A proposal wz; made to awend the second sentence of article 30 t» read as
follows:

"Nevertheless, where such person has accepted to be bound by the forged
signature or represented that the signature was his own, he is liable as if he
had signed the instrument himself, according to the terms of such acceptance
or representation.”

151. 1t was stated that the words "according to the terms of such acceptance or
representation” were intended to permit a person whose signature had been forged to
accept the forged siynature or represent that it was his own only towards
particular holders. After deliberation, the Commission decided to adopt the
proposal to amend the second sentence of article 30, but to exc'ude those words.

Exclusion of liability by drawer (article 34 (2))

152. With respect to the last sentence of article 34 (2), a view was expressed that
a stipulation by the drawer of a bill excluding or limiting liability for payment
should be operative only if the drawee had acvepted the bill, or if the bill had
been signed by a guarantor for the drawer or for the drawee since the drawer should
not be able to disclaim his liability unless there was another primarily liable
party. The prevailing view, however, was that the present text of article 34 (2),
under which the stipulation would be effective if another party was or became
liable on the bill, should be retained. 1In support of that view, it was stated
that it was sufficient if there was a party, whether he bhe an acceptor or an

endor ser, from whom payment of the bill could be claimed. In addition, it was
noted that the present text reflected a compromise becween the Geneva and the
Anglo-Amer ican systems on this point. It was also in accordance with commercial
practice.

Article 42

153. The view was expressed that in commercial practice guarantees were sometimes
entered into which were not written on the instrument or on a slip affixed thercto
("allonge"). Under most national laws those guarantees were valid, although they
might only be effective as between the immediate parties to the contract of
guarantee. Since, however, the present vording of article 42 (2) might be
interpreted as not permitting those quarantees, it was proposed that the article
should be modified to prevent that interpretation. The prevailing view, however,
was that the present wording of article 42 (2) was satisfactory. In support of
that view, it was observed that the draft Convention did not in general deal with
agreements outside the instrument and that the addition of wording which clarified
in one instance that those agreements were permitted might lead to the inference
that, in other instar~es where no such words were added, the Convention would
exclude agreements ¢ side the instrument. It was also observed that any provision
to be added to the diuit Convention to permit the creation of guarantees outside
the instrument might need to determine the nature of permitted guarantees, and this
determination miaght icad to an undesired limitation on the autonomy of the parties
to enter into quarantees of their choice. The Commission theretore did not adopt
that proposal.
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154, The Commission considered article 42 (6), which was a provision introduced
into the draft Convention by the Working Group at its fourteenth session (see
A/CN.9/273, para. 110, and annex).

155, After deliberation, the Commissjion adopted article 42.
Article 46

156. The Commission considered article 46, which had been modified by the Working
Group at its fourteenth seasion (see A/CN.9/273, paras. 112 and 113, and annex).
There was support for the view that the possibility given to the drawer under the
first sentence of article 46 (1) to stipulate that a bill must be presented for
acceptance before the occurrence of a specified event needed reconsideration, since
the inclusion of such a term in the instrument might be regarded as making the
order contained in the instrument conditional. The instrument would then not
satisfy the requirement contained in article 1 (2) (b) that it contain an
unconditicnal order to pay from the drawer to the drawee.

157. It was noted in reply that the provision under consideration had been included
because inquiries among banking a:d trade institutions had shown that stipulations
requesting the holder not to present the bill before the occutrence of a specified
eitent (e.g. that presentment was to be delayed until the merchandise sold under an
underlying transaction had arrived or until the customs ¢’ -~arance of the
merchandise) were not infrequently included in bills of exchange. 1If the specified
event did not occur, presentment for acceptance as directed by the stipulation
would cobviously be impossible and be dispensed with under article 48 (b), and the
holder would acquire an immediate righ'. of recourse by virtue of article 50 (1) (b)
and (2). The present wdording was therefore a compromise solution directed to the
needs of international trade and a2njoyed the support of banking circles.

158. After deliberation, the Commission adopted article 46.

Articles 51 (h) and 58 (2) (d)

159, After deliberation, the Commission adopted article 51 (h), which was a
provision modified by the Working Group at its fourteenth session (see A/CN.9/273,
paras. 115-117, and annex). The Commission also adopted article 58 (2) (d).

Article 66

160. The Commission considered the follcwina issues arising in relation to

article 66 (2). It was noted that the article dealt with the rate of interest
rFayable on an unpaid instrument after maturity, and that the first two sentences of
the article provided for rates of interest to be payable at 2 per cent per annum
above certain rates specified in those two sentences. However, the figure two had
been placed by the Working Group within square brackets, leaving it to the
Commission to take a final decision on the rate of interest to be payable.

'61l. In its third sentence article 66 (2) contemplated that a rate to be specified
in the draft Convention would apply in the absence of the rates specified in the
first two sentences of the paragraphs; however, no decision had been taken by the
Workina Group as to what that rate might be, leaving it to the Commission to decide.

162. In regard to the rates set forth in the first two sentences of the article,
the view was expressed that the reference interest rate given in those sentences
(i.e. "the official rate (bank rate) or other similar appropriate rate effective in
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the main centre of the country ...") might not exist in some countries. 1Tn other
countries there might be more than one official rate. In still other countries, it
was uncertain whether there existed an official or "bank" rate. Accordingly, the
intereat rate to be specified in the last sentence, which applied in the absence of
tae rates set forth in the previous sentences, assumed great importance. The view
was also expressed that the official rate effective in the main centre of the
country where the instrument was payable (first sentence of article 66 (2)) miaht
not be an appropriate rate if the instrument was payable in a currency other than
the currency of the count:y where the instrument was payable.

163. The view was also expressed that setting the rate payable by adding 2 per cent
to the reference rate was unjustified and resulted in a rate that was excessive.
Under another view, however, a rate of 2 per cent above the reference rate was
justifiable, since the reference rate would usually be set by public tinancial
institutions at a level below that set by commercial institutions for default in
payment under instruments used in international trade transactions. An addition of
2 per cent to the reference rate was therefore needed to bring the rate payable
into line with commercial practice.

164. In regard to the rate to be inserted in the last sentence of the article,
there was general agreement that it would be inappropriate for that sentence to
contain a specific figure to be effective during the entire peri d the Convention
would be in force. Any figure inserted, even though appropriate at the time it was
inserted, might later cease to be appropriate because of changed economic
conditions. It was therefore preferable for that sentence to refer to a rate that
was determinable, but that would vary with changing economic conditions. 1t was
observed in that connection that it would be desirable to select a determinable
rate that would not vary widely in the process of determination in different
countries.

165. The following proposals were made as to the rate of interest to be payable
under the third sentence of article 66 (2):

{a} The rate that would be adjudded by a court under national law {ort
non-payment of an instrument;

(b) The rate that the creditor would have to pay ii he borrowed in a
commercial market the amount of money in regard to which there had been default in
payment

(c) A rate that would be set by each State at the time it became a party to
the draft Convention. That rate would be applied under the Convention by the
courts of that State;

(d) The prime rate of interest in a country;

(e) The reasonable commercial rate existing at the time interest had to be
calculated.

166. Views were exchanged on those proposals. It was observed that bankinag circles
in some countries were reluctant to accept a rate that was not clearly and
immediately ascertainable at the time that interest had to be calculated.
Accordingly, rates that could be identified only after court intervention, or on
which there might be differences of view (e.a. reasonable commercial -ates), were
not acceptable.
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167. In opposition to the proposal set forth in paragraph 165 (a) above, it was
noted that adoption of a rate that would be adjudged by a national court might
result in wide disparities in the rates that were effective in ditferent countries
or even in the different constituent units of a federal state. Furthermore, the
rates set under national legislation might not reflect the compensation actually
awarded by courts for non-payment. For example, in some countries, the interest
rates set under national legislation were low in comparison with rates that would
adequately compensate creditors, taking into account prevailing commercial
conditions. In some of those countries the courts would, in addition to the
interest adjudged under the legislation, also awaird a sum by way of damzges as
additional compensation. Moreover, if a State had become a party to the 1930
Geneva Convention providing a Uniform Law for Bills of Exchange and Promissory
Notes without making a reservation under article 13 of annex II thereto, adoption
of this proposal would result in the award of interest at only 6 per cent
(article 48 of the Uniform Law), although this rate was not in line with current
conmmercial rates of interest.

168. There was some support for the adoption of the rates referred to in
paragraph 165 (b) and (e). The adoption of those rates was opposed on the ground
that they might not be easily ascertainable.

169. There was greater support for the following rate devised on the lines of that
described in paragraph 165 (a): the rate that would be adjudged under national law
in respect of default of payment on an instrument in court proceedings instituted
at the place where the instrumen' was payable. It was ncted that court proceedings
for default would normally be instituted at the place where the instrument was
payable, and accordingly the rate in question would be easily ascertainable.

170. The Commission decided to refer to an ad hoc working party the revision of
article 66 (2) and (3) in the light of the deliberations in the Commission. The
working party was also requested to consider the effect of mndifications to

article 66 (2) and (3) on other articles of the draft Convention where

article 66 (2) and (3) was referred to. Another issue referred to the working
party was whether the reference in article 66 (1) (b) (ii) to "the sum specified in
paragraph (1) (b) (i)" was appropriate or whether it should be limited to "the
amount of the instrument".

171. In the light of proposals by the ad hoc working Jarty and the drafting group,
the Commission decided to amend article 66 (2) to real as follows:

"The rate of interest shall be the rate that would be recoverable in legal
proceedings taken in the jurisdiction where the instrument is payable."

172. In connection with article 66 (3), which dealt with discount for payment of a
bill bcfore maturity, it was noted that the same problems concerning the existence
of "the official rate (bank ratej"™ encountered in connection with article %6 (2)
did not exist with respect to "the official rate (discount rate)". However,
obgervations were made with respect to the stipulation of a rate in the last clause
of article 66 (3) comparable to those expressed in relation to the last sentence of
article 66 (2). Accordingly, the Commission decided to amend the last clause of
article 66 (3) to read as follows:

"or, if there is no such rate, then at such rate as is reusonable in the
circumstances."”
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173. The Commission adopted a proposal to add to article 66 a new
paragraph (2 bis), as follows:

"(2 bis) Nothing in paragraph (2) prevents a court from awarding damages or

compensation for additional lo3s caused to the holder by reason of delay in
payment.*

3. Consideration of further gquestions and draft articles

Conditional endorgements (article 17)

174. It was generally agreed that, under article 17, an endorsement for the purpose
of transferring an instrument to a holder must be unconditional. If an endorsement
was made subject to a condition, the condition was to be disregarded with respect
to the transfer of the instrument, and the transferee became a holder even if the
condition was not fulfilled. However, differing views were expressed with respect
to the effect, if any, of a condition upon the liability of the endorser to parties
subsequent to the endorsee. According to one view, the condition should also be
disregarded with respect to the liability of the endorser towards those parties.

It was stated that that approach would promote the circulation of an instrument.

175. According to another view, however, a condition should not be disregarded with
respect to the liability of the endorser towards parties subsequent to the
endorsee. In support of that view, it was stated that if an instrument was
transferred to an endorsee in connection with an underlying transaction between the
endorser and the endorsee that was subject to a condition and the condition was not
fulfilled, the endorser justifiably expected not to be liable, whether the
condition was set forth in the endorsement on the inatrument or was only contained
in the underlying agreement. If the endorser had a defence against the endorsee
based upon the non—-fulfilment of the condition, holders subsequent to the
transferee could also be affected by the condition by virtue of article 25; i.e., a
subsequent holder who knew of the condition and that it had not been fulfilled
would be subject to a defence based upon the condition.

176. It was stated that if a condition in an endorsement were to be prohibited and
disregarded with respect both to the transfer of the inctrument and the liability
of the endorser, there would exist an inconsistency between article 17 and

article 40 (2), under which an endorser was able to exclude or limit his liability.

177. The Commission decided that article 17 should be redrafted in such a way that
a condition in an endorsemant was to be disregarded as to parties subsequent to the
endorsee, and it referred the article to the drafting group.

178. The drafting group proposed the addition of the following sentence to
article 17 (2):

"The written condition is deemed not to have been written as to parties and
transferees subsequent to the endorsee."

179. Views were expressed in opposition to that wording, based upon the reasoning
set forth in paragraph 175 above. It was stated that it might be wrong to
disregard totally the condition in respect of the liability of the endorser towards
parties subsequent to the endorsee since it may be relevant as a notice about a
possible defence of the endorser. After deliberation, the Commission adopted the
proposal of the drafting group.
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Pledge of instrument by endorsement

180. A proposal was made to add a new article 20 bis reading as follows:

“When an sndorsement contains the statements 'value in security' ('valeur en
garantie'), 'value in pledge' ('valeur en gage'), or any other statement
implying a pledge, the endorsee

“(a) Is a holder by virtue of article 4 (6) and (7) and article 28;
"(b) May exercise all the rights arising out of the instrument;
"(c) May only endorse the instrument for purposes of collection;

"(d) Is subject to claims and defences which may be set up against
the endorser only in the cases specified in articles 25 and 26.

Such an endorsee, having endorsed for collection, is not liable upon the
instrument to any prior holder."

181. In support of that proposal, it was stated that a pledge of an instrument by
endorsement ("endossement pignoratif®) was used in international trade as a means
of obtaining credit and that the draft Convention should contain special rules with
respect to the rights and status of a pledgee by endorsement. According to another
view, however, there was no practical need for such a provision, since the device
contemplated by the provision was not in common use. A number of questions and
objections were raised s regards certain elements of the proposed text, in
particular the rules set forth in subparagraphs (a) and (b). The Commission
decided not to entertain the proposal since it could not at the present stage
engage in a careful consideration of the various elements of the proposal and its
implications upon other articles of the draft Convention.

Questions relating to articles 34 (1), 35 (1) and 40 (1)

182. A proposal was made to delete the word "subsequent" from article 34 (l). It
was stated that it was unclear whether the phrase "any subsequent party" referred
to a party subsequent to the holder or one subsequent to the drawer. A further
view was expressed that this article should also obligate the drawer to pay a
guarantor of an endorser who had paid an instrument. Acccrdingly, it wes agreed to
amend article 34 (1) along the following lines: by deleting the words "to any
subsequent party" and to replace them with the words "to any endorser or the
endorser's guarantoiL”. It was also agreed that the same language should be used in
article 35 (1) and, with the word "subseguent" inserted, in article 40 (1), since
here it was necessary to clarify chat the endorser was not obligated to prior
endorsers or their gquarantors.

183. The Commission adopted the following proposals of the drafting group:

(a) In article 34 (1), to replace the words "any subsequent party" with the
worde "any endorser or any endorser's quarantor";

(b) In article 35 (1), to replace the words "any party" with the words “"any
endorser or any endorser's gquarantor".

{As regards article 40 (1), see the proposal of the drafting group in para. 209
below.)
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Article 38 (1) and its relationship with article 11

184. The Commissinn considered the meaning of the term "incomplete instrument” in
articles 11 and 38 (1) and whether the provisions in article 38 (1) dealing with
the acceptance by a drawee of an incomplete bill of exchange before it had been
signed by the drawer were satisfactory.

185, It was noted that different meanings were given to the term “incomplete
insurument” in articles 11 and 38 (l). Under acticle 11, an incomplete bill of
exchange was one that satisfied the requirements of subparagraph (a) of

article 1 (2) that the bill contain in its text the words “international bill of
exchange {Convention of ...)" and of subparagraph (f) that it be signed by the
drawer, but that failed to satisfy cae or more of the other requirements set out in
article 1 (2). Under article 38 ‘1), however, a bill of exchange that satisfied
only the requirements of article 1 (2) (a) was regarded as an incomplete instrument
that might be accepted by the drawee.

186. The view was expressed that as a result of the inconsistency in meaning of the
term "jncomplete instrument" as used in arti.'le 11 and in article 38 (1), a drawee
who accepted a bill before it had been signed by the drawer pursuant to

article 38 (1) did not receive the protection conferred by article 11 (2}, since
the latter article conferred protection only on an incomplete instrument as detined
in article 11 (l). Since commercial needs sometimes made it desirable for a drawee
to accept a bill before it had been signed by the drawer, it was desirable that a
drawee who so accepted a bil) should be given the protection conferred by

article 11 (2). That protection might be given by amending the opening words of
article 11 (1) to read: "An incomplete instrument which satisfies the requirements
set out in subparagraph (a) of paragraph (2) of article 1, and bears the signature
of the drawer or the drawee ...".

187. in reply, it was stated that the use of the term "incomplete instrument" in
article 38 (1) was inaccurate, since a bill of exchange that had not been signed by
the drawer was not an incomplete instrument, but rather a writing that was not a
negotiable instrument at all. A negotiable instrument came into being only after
signature by the drawer. No attempt should therefore be made to bring within the
definition of "incomplete instrument"™ in article 11 an instrument that had not been
signed by the drawer. It was stated that neither article 11 (1) nor article 38 (1)
contained a true definition of the term "incomplete instrument" and that it was
therefore not inconsistent that the two provisions, for their different purposes,
referred to instruments that were not complete as regards different requirements.

188. The Commission, after delibera+* , decided to amend either article 11 or
article 38 (1) so as to provide thau sriting that merely satisfied the
requirement of article 1 (2) (a) may bu accepted by the drawee and that, in such
case, the provisiors of article 11 applied accordingly to the signing by the drawer
and any further completion by the drawer or another person. (See proposal by the
drafting group to amend article 38 (1), para. 209 below.)

Article 48

189. It was noted that while article 48 specified the situations in which a
necessary or optional presentment for acceptance was dispensed with, it did not
address the situation in which there was delay in making presentment for acceptance
by the holder and in which the delay was excusable in that it was caused by
circumstances that were beyond the control of the holder and that he could neither
avoid nor overcome. In contrast, excusable delay was addressed by article 52 (1)
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(in relation to presentment for payment), by article 58 (1) (in relation to
protesting an instrument for dishonour) and by article 63 (1) (in relation to
giving notice of dishonour). It was proposed that article 48 should be brought
into line with the other articles referred to and that the holder should be
obligated to make presentment for acceptance with reasonable diligence after the
cause for delay ceased to operate.

190. It was noted in reply that article 48 did not address the question of
excusable delay in making presentment for acceptance because article 47 required
presentment within a fixed period of time rather than within a reasonable period of
time, as was the case in some legal systems. The issue raised by excusable delay
was resolved through article 48 (b), under which presentment was completely
dispensed with if it could not with reasonable diligance be made within the
prescribed time-limits. It was also observed that the gystem reflected in
articles 47 and 48 worked with fairness in most instances. For example, when a
bill was drawn payable on demand or at a fixed period after sight, article 47 (e)
provided that it must be presented for acceptance within one year of its date.
Thus the holder had sufficient time for presentment, and if presentment was
prevented by excusing circumstances during the whole year, it was fair for the
holder to be permitted to dispense with presentment for acceptance and to proceed
against the parties to the instrument. It was observed, on the other hand, that
the system might not work fairly in other instances. For example, if a bill
provided on its face that it was to be presented within 30 days after the date of
the instrument and presentment was prevented by excusing circumstances during the
30 days but became possible on the thirty-second day, it was unfair that the holder
should be entitled immediately after the lapse of the 30 days to proceed against
the parties to the instrument on the basis of constructive dishonour by
non-acceptance,

191, In regard to article 48 (b), it was proposed that the words "with reasonable
diligence" be replaced by the words "because of circumstances which are beyond the
control of the holder and which he could neither avoid nor overcome". 1In support
of that proposal, it was noted that the former words had a subjective meaning while
the latter words had an objective meaning; the latter words were therefore
Preferable. The retention cf the words "with reasonable diligence" was supported
for the reason that they had a well-understood meaning. 1In addition, it was n ted
that a failure to present an instrument for acceptance might occur in two somewhat
different situations: first, where circumstances of force majeure prevented
Presentment, and secondly, when the drawee could not be traced. The words "because
of circumstances which are beyond the control of the holder and which he could
neither avoid nor overcome" did not readily apply to the latter situation, but the
words "with reasonable diligence" did so apply.

192. The following proposal was made with a view to resolving the difficulties
noted zhove in regard to article 48:

{a) To add the following new paragraph to article 48:
"(1) Delay in making a necessary presentment for acceptance within the
time-limit stated within the bill is excused when the delay is caused by
circumstances which are beyond theé control of the holder and which he
could neither avoid nor overcome. When the cause of the delay ceases to

operate, presentment must be made with reasonable dili nce.";

{b) To transform subparagraph (a) of article 48 into paragraph (2);
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(c) To replace subparagraph (b) of article 48 by the following new
paragraph (3):

"{3) when a necessarv presentment for acceptance cannot be effected
within the time-limit prescribed in article 47 (e) due to circumstances
which are beyond the control of the holder and which he could neither
avoid nor overcome, the necessary presentment for acceptance is dispensed
with."

193. After deliberation, the Commission adopted the proposal, with the modification
that reference should be made in the proposed new paragraph (3) to both
article 47 (d) and 47 (e).

Articles 68 (3) and 73 (2)

194. The Commission considered the consequences of payment by a drawee who had
accepted a bill (article 68 (3)), as contrasted with the consequences of payment by
a drawee who had not accepted a bill (article 73 (2)). It was noted that in the
former case, the drawee, as acceptor, who paid a holder who was not a protected
holder, would be discharged of liability only if he did not know at the time of
payment that a t rd person had asserted a valid claim to the instrument or that
the holder had a. iired the ins“rument by theft, forged the signature of the payee
or an endorsee, or had participated in such theft or forgery (article 68 (3)).
Thus, other parties were discharged by virtue of article 73 (1) only if the
acceptor was without such knowledge. When the drawee had not accepted the bill,
however, it appeared that payment by him, irrespective of such knowledge,
discharged all parties (article 73 (2)). It was suggested that this inconsistency
was not justifiable and that, therefore, article 73 (2) should be amended by addingy
wording aloug the following lines: ", except where the drawee pays a holder who is
not a protected holder and knows at the time of payment that a third person has
agserted a valid claim to the instrument or that the holder acquired the instrument
by theft or forged the signature of the payee or an endorsee, or participated in
such theft or forgery".

195. The proposal was opposied on the ground that articles 68 (3) and 73 were
directed to different issues. Article 68 (3} was directed to the issue of when a
party was discharged by payment. Article 73 (1), however, was directed to the
relationship between the discharge of a party and the discharge c. other part 28
who had rights of recourse against the discharged party. Article 73 (2) in turn
dealt with the relationship between payment by the drawee and the discharge of all
parties,

196. The Commission, after deliberation, decided to adopt the proposal.

Article 68 (4) (a bis)

197. The question was raisecd how a person other than the drawee, acceptor or maker
who paid an instalment under an instrument payable by instalments at successive
dates could exercise a right of recourse against prior parties. It was noted that
under article 69 (4), a party making a partial payment was entitled to receive from
the holder a certified copy of the instrument and any authenticated protest
(article 69 (4) (b)) and could exercise his right of recourse by relying on that
certified copy. It was agreed that a provision on the lines of article 69 (4) (b)
should be included in articile 68.
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Articles 44, 68, 69 and 73

198. It was stated that the draft Convention did not contain satisfactory rules
covering the following situations or issues: discharge in case of payment by
quarantor of the liability of the party for whom he became guarantor, the
protection of a party paying an instrument payable by instalments at successive
dates, and the effect of partial payment by the guarantor of the drawee. To cure
these deficiencies, the following proposals were made: :

Article 44

The present text of article 44 should be transformed into paragraph (2) and
the following text should precede it as new paragraph (1):

"(1l) Payment of an instrument by the quarantor in accordance with
article 68 discharges the party for whom he became guarantor of his
liability on the instrument to the extent of the amount paid.*

Article 68
Add in paragraph (4) the following subparagraph (a ter):

“(a ter) If an instrument payable by instalments at successive dates is
dishonoured by [non-acceptance or] non-payment as to any of its
instalments and a party, upon the dishonour, pays the instalment, the
holder who receives the payment must give the party a certified copy of
the instrument and any necessary authenticated protest in order to enable
such party to exercise a right on the instrument.”

Article 69
Amend paragraph (3) (a) to read as follows: )

"(3) If the holder takes partial payment from the drawee, the guarantor
of the drawee, or the acceptor or the maker:

“(a) The quarantor of the drawee, or the acceptor or the mak r is

discharged of his liability on the instrument to the extent of the
amount paid; and"

Amend paragraph (4) (b) to read as follows:

"(4) 1If the holder takes partial payment from a party to the instrument
other than the acceptor or the maker or the guarantor of the drawee:

(a) ...

(b) The holder must give such party a certified copy of the
instrument and any necessary authenticated protest in order to
enable such party to exercise a right on the instrument."

Article 73 (1)

Replace in paragraph (1) the words "a right of recourse® by the words "a right
on the instrument®. .
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199. As regards the suggested modification of article 44, it was understood that
payment by the guarantor would not discharge the party for whom he became guarantor
of his liability on the instrument as against the guarantor himself.

200. As regards the proposed new subparagraph (a ter) of article 68 (4), it was
agreed to retain the words placed between square brackets (i.e. "non-acceptance
or"), although dishonour by non-acceptance of an instrument payable by instalments
at successive dates was probably rare in practice.

201. As regards the proposed changes in article 69 (3) and (4), it was agreed that
partial payment by the guarantor of the drawee should be covered by paragraph {3)
since the liability of such quarantor was a primary liabhility in that he in fact
guaranteed payment. The insertion of the word "necessary" in paragraph {4) (b) was
justified by the fact that the party paying did not need any authenticated protest
in all circumstances, for example where protest was dispensed with.

202. The proposed replacement in articles 69 (4) (b) and 73 (1) of the words “a
right of recourse" by the words "a right on the instrument" was justified on the
ground that it would enlarge the scope beyond the rights of recourse as covered by
articles 55 to 64 so as to include rights against primary obligors and the rights
of a guarantor against the party for whom he became liable.

203. The Commission, after deliberation, adopted the proposals, subject to drafting
amendments,

Article 71

204. It was noted that article 71 (1) provided that an instrument must be paid in
the currency in which the amount of the instrument is expressed. If the currency
in which an instrument was payable were not the currency of the country of the
payee and if payment was demanded in currency notes, the person who had to make
Payment might find it impossible to make payment because he 4id not, at the time
payment was demanded, possess sufficient foreign currency notes to pay the amount
due. 1In that event, a dishonour of the instrument by non—-payment wculé@ occur.
Thus, the article in its present form gave an opportunity to a holder who wished to
contrive a dishonour to do so by demanding payment in foreign currency notes
without prior notice. This problem might be solved by including in article 71 a
Provision obligating the holder to give, prior to the demand for payment, notice to
the party from whom payment would be demanded that he required payment in foreign
currency notes.

205, The prevailing view, however, was that the difficulty sought to be addressed
did not arise in practice, since holders of instruments did not usually wish to
obtain currency notes when the amount of the sum payable was considerable. If it
were decided that a provision should be included in article 71 under which a holder
who required payment in foreign currency notes was obligated to give notice of this
requirement to the party from whom payment was demanded, such a provision would
have to address the following issues: the period of advance notice; whether notice
had to be given even in cases where payment was demanded in the exercise of a right
of recourse; and the effect of a failure to give notice. The Commission, after
deliberation, decided not to include in the draft Convention a provision requiring
advance notice.
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Article 72 (1)

206. It was noted that article 72 (1) was intended to avert any derogation by the
draft Convention of the riaht of a contracting State to enforce exchange control
requlations applicable in its territory. However, some States had enacted
provisions for the protection of their currencies that could not be regarded as
exchange control requlsations, and it was desirable that the draft Convention should
not derogate from those requlations as well. To achieve this objective, it was
proposed that the words "and provisions relating to the protection of its currency"”
be added after the words "exchange control regulations”. After deliberacion, the
Commission adcpted that proposal.

207. A pr posal was made that the words "or may take into consideration* be added
after the words "bound to apply®. In support of that proposal it was noted that
under certa.n conventions relating to the conflict of laws a contracting State may
take into consideiation certain legal requlations and, in particular, the mandatory
requlations of another State, while not being bound to apply them. While there was
some support for this proposal, the prevailing view was that the addition of the
proposed wovds would create uncertainty as to the meaning of article 72 (l). That
article was directed to enabling the enforcement of mandatory regulations
applicable in the territory of a contracting State, and the article was not the
appropriate place to neek to deal with mzndatory regulations applicable cutside the
territory of a contracting State. After aeliberation, the Commission did not
accept the proposal.

Article BU (1) (c)

208. It was noted thuat this article provided that, against the acceptor of a bill
payable on d mand, a right of action ari:ing on an instrument may no longer he
exercised after four years had elapsed from the date on which it was accepted. Tae
provision would not be workable, however, if the acceptor had not indicated the
date of his acceptance or if, failing such indication by the acceptor, the drawer
or the holder had not inserted the date of acceptance (article 38 (3)). It was
therefore proposed to add the words "or, in case no such date is shown, the date of
the instrument" at the end of article 80 (1) (c). After deliteration, the
Commission adcpted that proposal.

4. Certain drafting proposals not considered by the Commission

209. The Commission did not have time at the current session to consider the
following recommendations of the drafting group as to the formulation of
substantive decisions of the Commission with respect to articles 38 (1), 40 (1),
41, 48, 66, 72 (1), 73 (2) and 80 (1) (c):

Article 38 (1) (sce para. 188 above):

Add as a second sentence the following:

"In such case, article 11 shall apply accordingly to completicn by the
drawer or another person."

Article 40 (1) (mee paras. 182-183 abouve):

For "any subsequent party" read "any subsequent endorser or such
endorser's guarantor"”
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Article 41 (see para. 62 above):
Before article 41 insert the following heading:

"F. The transferor by endorsement or by mere delivery"

Amend paragraph (1) to read as follows:

"(1) Unless otherwise agreed, a person who transfers an instrument, by
endorsement and delivery or by mere delivery, represents ..."

Amend the end of paragraph (3) to read as follows:

“plus interest calculated in accordance with article 66, against return
of the instrument."”

Article 48 (see paras. 189-193 above):
Amend the text of the article to read as follows:

(1) Delay in making a necessary presentment for acceptance within the
time-limit stated within the bill is excused when the delay is caused by
circumstances which are beyond the control of the holder and which he
could neither avoid nor overcome. When the cause of the delay ceases to
operate, presentment must be made with reasonable diligence.

"{2) A necessary or optional presentment for acceptance is dispensed
with if the drawee is dead or has no longer the pow.r freely to deal with
his assets by reason of his insolvency, or is a fictitious person or a
person not having capacity to incur liability on the instrument as an
acceptor, or if the drawee is a corporation, partnership, association or
other legal entity which has cezised to exist.

"(3) When a necessary presentment for acceptance cannot be effected
within the time-limit prescribed in subparagrapn (d) or (e) of article 47
due to circumstances which are beyond the control of the holder and which
he cnuld neither avoid nor overcome, the necessary presentment for
acceptance is dispersed with.”

Article 66 (see paras. 160-173 above):

Replace paragraphs (2) ard (3) with the following paragraphs (2), {2 bis)
and (3):

"(2) The rate of interest shall be th:: rate that would be recoverable in
legal proceedings taken in the jurisdi:tion where the instrument is
payable.

"(2 bis) Nothing in paragraph (2) prevents a court from awarding damages
or compensation for additional loss caus 4 to the holder by reason of
delay in payment.

"(3) The dis~ount shall be at the official ratas (discount rate) or other
similar appropriate rate cffective on the date when recourse is exercised
at the place where the holder has his principal place of business, or if

he does not have a place of business his habitual residence, or, if there
is no such rate, then at such rate as is reasonchle in the circumstances."
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Article 72 (1) (see para. 206 above):

After "in its territory®™ insert "and its provisions relating to the
protection of its currency”

Article 73 (2) (see paras. 194-196 above):

Amend the end of the sentence to read as follows:

"the same extent, except where the drawee pays a holder who is not a
protected holder and knows at the time of payment that a third person has
asserted a valid claim to the instrument or that the holder acquired the
instrument by theft or forged the signature of the payee or an endorsee,
or participated in such theft or forgery."

Article 80 (1) (c) (see para. 208 above):

Amend the end of the text to read as follows:

"it was accepted, or, if no such date is shown, from the date of the
i© “-~ument;” .

210. The Commission decided to incorporate the above drafting proposals into the
text of the draft Convention to be circulated to Governments and international
organizations for their comments and to indicate that those proposals had not been
reviewed by the Commission.

211. The text of the draft Convention as revised by the Commission at the current
session is set forth in annex I to this report.

5. Procedure for adopting the draft Convention as a convention

{a) Choice of procedure to be followed

212. ‘The Commission considered the various procedures that might be followed for
the adoption of the draft Conv-=ntion.

213. The Secretary of the Commission indicated that informal consultations held
between delegates had shown that there was support for each of three possible
procedures, The first possible procedure was that the Commission recommend to the
General Assembly that the Assembly convene a diplomatic conference to adopt as a
convention the draft Convention as finalized at the current session of the
Commission. The second possible procedure was that the draft Convention as
finalized at the current session of the Commission be reviewed by the Working Group
on International Negotiable Instruments prior to the twentieth session of the
Commission and be thereafter considered and approved by the Commission at its
twentieth session. The Commission would then recommend to the Assembly that the
draft Convention be adopted by the Assembly without a review of the substance of
the text. The third possible procedure was that the draft Convention as finalized
at the current session of the Commission be considered and approved by the
Commission at its twentieth session without any intervening review by the Working
Group, but with the necessary preparatory work, including the establishment of
draft final clauses, being done by the secretariat. The Commission would then
recommend to the General Assembly that the draft Convention be adopted by the
Assembly without a review of the substance of the text. Support and opposition was
expressed for each of these procedures,
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214. There was support for the view that the Commission should recommend the
convening of a diplomatic conference to finalize the work engaged in by the
Commission during more than 10 years. It was noted that the convening of a
diplomatic conference was the normal procedure for the adoption of a universal
convention on private 'aw mattere. It was also noted that the higher cost of a
diplomatic conference would be offset by better methods and conditions of work.
The conference, which might be for a duration of three or four weeks, would give
all States an opportunity to participate in a very detailed review of the draft
Convention. A text that cmerged after such a discussion was likely to command .ide
acceptance. A recommendation for the convening of a diplomatic conference was
opposed on the ground that the holding of a conference was the most expensive
method proposed and that such an expenditure could not be justified in the light of
the current financial difficulties facing the Organization. The view was also
expressed that the holding of a diplomatic conference might not be the besat
procedure for adopting as a convention a text of the extreme technical complexity
of this draft Convention. There was no certainty that such a text would be
improved by the deliberations at & diplomatic conference. It was also observed
that a recommendation for the convening of a diplomatic conference would only be
made if the Commission was satisfied that the draft Convention had been reviewed
and perfected by the Commission as far as it lay within the powers of the
Commission. The deliberations in the Commission had revealed, however, that
certain States were of the view that the draft Convention might still have
inconsistencies and lacunae. A diplomatic conference, providing a forum for
international negotiation with wide participation, was required when a convention
had to establish a balance between parties witk npposed economic or political
interests, but no such opposition of interests was involved in the draft
Convention. In reply to the argument that the holding of a diplomatic conference
was expensive, it was observed that the proper body to decice whether the
expenditure of the sum required was justified or not was the General Assembly; the
Commission was not competent to decide on that question.

215. There was wide agreement that if the holding of a diplomatic cornference was toc
be dispensed with as envisaged in the :econd and third possible procedures noted in
paragraph 213 above, those procedures should ensure, to the extent possible, that
the draft Convention would receive the same careful examination by all States that
it would receive if a diplomatic conference were convened.

216. There was general sgreement that whether the second or third possible
procedure were to be adopted, a necessary element in both procedures would be the
transmission of the text as final zed at the current session to all States for
their comments. That would enable States that had not participated in the
seventeenth and the current sessions of the Commission to express their views on
the draft Convention. The receipt of comments from all States and thelir
consideration by the Commission would enable the Commission to state to the General
Asgembly that in finalizing the draft Convention account had been taken of the
views of all States. 1t was noted that such transmis:ion could be effected on the
authority of a decision of the Commission, although under another view such
transmission should more appropriately be made after the consideraticn of the
present report by the Assembly.

217. 1t was observed that the significant difference between the second and third
possible procedures noted in paragraph 2i3 lay in the Ffact that, under the second
possibility, the draft Convention as finalized at the present session would be
reviewed by the Working Group prior to the twentieth session of the Commission; the
third possibility did not urovide for such a review. A review by the Working Croup
was supported on the ground that a review might considerably lessen the burden on
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the Commission at its twentieth session in finalizing and approving the draft
Convention. It was noted that the work of the Working Group at its thirteenth and
fourteenth sessions had considerably facilitated the work of the Commission at its
present session. Furthermore, the Working Group could consider the crmments
received from Governments after the draft Convention had been transmitted to them
and make recommendations to the Commission as to how any concerns expressed in
those comments might be satisfied.

218. Views were expressed opposing a review by the Working Group. It was observed
that developing countries experienced difficulties in financing the attendance of
their delegates at sessions of working groups. It was also observed that because
of the time constraints involved in the transmission of the draft Convention to
States and the receipt and analysis of the comments sent in response to *he
transmission, it might not be possible to place those comments before the Werking
Group at a session scheduled to be held early in 1987. The usefulness of a Working
Group session would be greatly reduced if the comments of Governments could not be
placed before the Working Group for examination. It was also observed that a
two-week session of the Working Group, combired with two weeks of the Commission's
twentieth session at which the final text of the draft Convention would be
approved, would result in additional expense, thereby reducing the financial
advantages iuv be gained from following chat procedure rather than recommending the
convening of a diplomatic conference.

219. It was generally agreed that whether the seconi or the third possible
procedure referred to in paragraph 213 were to be sdopted, the draft Convention
should be discussed at the twentieth session of the Commission article by article.
Such discussion would provide a substitute for the article-by-article iliscussion
that would take place at a diplomatic conference. The view was expressed that in
order to limit the deliherations within the Commission to a reasonable time period,
it migtt be desirable that, except in exceptional cases, decisions taken by the
Commission at earlier sessions should not be reopened at the twentieth session.

220. At the conclusion of the deliberations on the three possible procedures
referred to in oaragraph 213, there appeared to be approximately equal suppcrt for
each ot the three possible procedures, w.th slightly greater support for the
adoption of the second rocedure. Accordingly, the eecond procedure was adopted.

(b) Implementation of that procedure

221. The view was expressed that some States members of the Commission might not
send delegates to participate in a session of the Working Grcup as observers.
However, if thoae States were members of the Working Group, they might send
delegates to the session of the Working Group. Participation would thereby be
enlarged. Accordingly, the Commission decided that t'e Working Group should be
expanded to include all States members of the Commission. The invitation to all
States not mambers of the Commission to participate as observers should indicate
the desirability of their attendance if they wished to participate in the
preparation of the final text of the draft Convention. Th~t would encourage all
States who wished to participate in the session to do so and wouid rerult in wide
participation in the discussion of the draft Convention. The invitation to
participate as observers in tiie twentieth sesaion of the Commission should be
similarly worded.

222. The Commiszsion contidered the mandate to be given to the Working Group. Tt
was agreed that the Working Group should consider the comments received from
Governments <n the draft Convention and should make recommendations to the
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Commission as to how any concerns expressed in those comments might be satisfied.
The Working Group should also examine the draft Convention with a view to
discovering any inconsistencies among its provisions or any lacunae. The Working
Group should also be at liberty to suggest improvements to the draft Convention.

223. The Commission requested the secretariat to transmit the draft Convention as
finalized at the current session to all States as soon as possible after the
conclusion of the session, with a request that comments on the draft Convention be
submitted to t.e secretariat by 15 November 1986, since the Working Group would be
scheduled to meet early in January 1987. To the extent that time constraints
permitted the preparation of the necessary documentation and translation, the
comments received should be submitted to the Working Group in the official
languages of the Commissior The secretariat was also requested to submit to tne
Working Group draft final c..uses to be included in the draft Convention. One of
those clauses might reflect the results of consultations between States that were
parties to the 1930 Geneva Convention providing a Uniform Law for Bills of Exchanqge
and Promissory Notea and che 1930 Geneva Convention for the Settlement of Certain
Conflicts of Laws in connection with Bills of Exchange and Promissory Notes as to
the procedures to be followed by those States in becoming parties to the draft
Convention under discussion. Such consultations, which had been informally
commenced on the occasion of the current session of the Commission, were aimed at
discussing and overcoming the posaible conflict between the two 1930 Geneva
Conventions and the draft Convention under discussion.

224. The Commission Further decided that a period of two weeks should be allotted
at its twentieth session for a discussion article by article of the draft
Convention, taking into account the report of tha Working Group on the work of its
fifternth session and the comments submitted by Governments. It was expected that
the draft Convention, as finalized at the twentieth session, would be transmitted
to the General Assembly with the recommendation that it be adopted as a convention
by the Assembly without amendment of the substanc  of the text. A view was
expressed that the recommendations to be made for the adoption of the draft
Convention by a diplomatic conference or the Assembly might be decided at the
twentieth session, after having ascertained in particular whether the Assembly
would be prepared to adopt the Convention without amending the substance of the
draft text.

B. Electronic funds transfers 6/

Introduction

225. The Commission, at its fifteen. session in 1982, had before it a report of
the Secretary-General that considered several legal problems arising out of
electronic funds transfers (A/CN.¥/221). 1In the light of those problems, the
report suggested that, as a first step, the Commission should prepare a legal guide
on the problems arising out of electronic funds transfers. The guide, it was
suggested. should be orientea towards providing guidance for legislators or lawyers
preparing the rules governing part.cular systems for such transfers.

226. The Commission accepted that recommendation and requested the secretariat to
beyin the preparation of a legal guide on electroric funds transfers in
co-operation with the UNCITRAL Study Group on International Payments. 7/ Several
chapters of the draft legal guide were submitted to the Commission at its
seventeenth sesgion in 1984 (A/CN.9/250 and Add.1-4) and the remaining draft
chapters were submitted to the Commisszion at its eighteenth session in 1985
(A/CN.9/266 and Add.1l and 2).
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227. At its eighteenth session in 1985, the Commission requested the
Secretary-General to send the draft legal guide on electronic funds transfers to
Governments and interested international organizations for comment. 8/ Tt also
requested the secretariat, in co-operation with the UNCITRAL Study G;oup on
International Peyments, to revise the draft in the light of the comments received
for submission to the Commission at its nineteenth session for consideration and
possible adoption.

228. At the current session, the Commission had before it a report of the
Secretary-General concerring the legal guide and possible future work by the
Commission in the area of electronic funds transfers (A/CN.¢/278). The report
contained a brief summary of the replies received from Governments and
international intergovernmental and non-governmental organizations and, in an
annex, proposed various modifications to the legal guide in the light of those
replies. The report recommended that the Commissjion consider adopting the legal
guide and requesting that it be published in an appropriate manner. 1n addition,
the report concluded that to the extent that the use of electronics had ied to
changes in banking procedures, new legal rules in the area of electronic funds
tranasfers were needed. It discussed possibie approaches and procedures for
formulating model legal rules in that area.

Discusgion at the session

229. The Commission we -omed the completion of the Legal Guide on Electronic Funds
Transfers. 1% was suggested that in getting forth the various practices worldwide
with respect to electronic funds transfers and in pointing out the legal issues
arising from those practices, the Legal Guide would itself promote the
international harmonization of practices and legal rules with respect to such funds
transfers. It was generally agreed tlLat the Legal Guide should be published in
such a wa' as to achicsve a w:de cistribution to interested circles. A view was
expressed that the widest distribution could be achieved if the Legal Guide were
adopted by the Commission and publi.he. as a United Nations publication. The
prevailing view, however, was that it would be inappropriate for the Commission to
adopt the Legal Guide as a product of the work of the Commission itself without
having endaged in subitantive discussions on it. Acccrdingly, the Commission
authorized the secretariat to publish the Legal Guide as a product of the work of
the secretariat, in all official languages of the Un.ted Nations.

230. With respect to possible future work by the Commission in the area of
electronic funds transfers, a \{ew was expressed that the Legal Guide was, for the
present, sufficient for the promotion of harmonization and unification of national
p.actices and laws in this area and that the formulation of model legal rules need
not now “e attempted. The prevailing view, however, was that by addrensing the
relevant issues and suggegting posgible solutions at an early stage, such model
rules could influence the development of and help prevent disparities in those
gracticel and laws., Therefore, the Commission decided to undertake work on the
formulstion of model legal rules on electronic funds transfera and to entrust this
vork to the Working Group on International Negotiable Instruments, which might be
renamed for this purpcase th. Working Group on International Payments. The priority
to be given to the work would depead on the other decisions on future work to be
adopted at the current session. The Commission agreed that the Working Group
should begin its work by considering thé legal issues set forth ir. the last chapter
of the Legal Guide as wel) as any other issues the secretariat might consider
appropriate to place before the Working Group.
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231. The Commission also agreed that the rules should be flexible and should be
drafted in such a way that they did not depend upon specific technology. Where
appropriate, the rules should present alternative solutions in order to take into
account differences in banking systems. A view was also expressed that the model
rules should deal with the relationship between banks as well as the relationship
between banks and their customers.
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CHAPTER III

NEW INTERNATIONAL ECONOMIC ORDER S/

A. Industrial contracts

Introduction

232. The Commission had before it the report of its Working Group on the New
International Economic Order on the work of its eighth session (A/CN.9/27G) . The
report set forth the deliberations of the Working Group on the basis of the
introduction to the legal guide on drawing up international contracts for the
construction of industrial works and draft chapters of the gquide, which had been
prepacred by the secretariat (A/CN.9/WG.V/WP.17 and Add.1-9). it was noted that at
ita ninth session the Working Group would complete itas examination of the draft
chapters of the gquide and thereby discharge the mandate entrusted to it by the
Commission. The draft chapters would then br placed hefore the Commiasion for
adoption at its twentieth session.

Discussion at the segsion

233, The Commission expressed its appreciation to the Working Group for the
progress made in the preparation of the guide. It was noted that due to the
anticipated length of the guide, it would not be possihle for the Commission at its
twentieth seasion to review the guide in detail to ensure consistency throughout
the guide with respect, for example, to the analysis contained in the various
chapters and the terminology used. In that regard, it was noted that (he
§ecretariat was engaged at present in revising all the draft chapters of the guide
and that it was paying >lose attention to the matter of consistency within the
quide. It was also noted that the secretariat would distribute the draft chapters
48 early aam posmsible in order to allow delegations and observers sufficient time to
review tha guide for consistency as well as substance prior to the ninth smession of
the Working Group.

334. The Commission took note of the report of the Working Group on the work of its

eighth session and welcomed the intention of the Working Group to submit the legal
guide to the Commission at its twentieth session for its consideration.

B. Future work in the area of the new internatiunal economic order

Introduction

235. In viaw of the fact that the work of the Commission on the legal guide on
drawing up contracts for the construction of industrial works was approaching its
conclusion, the Commission conaidered possible subjects in the area of the new
international economic order on which work might be undertaken in the future. The
Commission had before it a note hy the secretariat entitled "Future work in the
ares of the new international economic order" (A/CN.9/277). The note considered
four possihle subjects on which work might be undertaken: contracts for industrial
co-operation; joint ventures) countertrade; and procurement.

236, With regard to contracts for industrial co-operation, the note suggested that
work be deferred until the need for it was more clearly established. With regard.

to joint ventures, the note suggested that where an enterprise from a developing
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country had combined with an enterprise from a developed country in a joint venture
whose objects included the construction of industrial works, the legal guide on
drawing up contracts for tne construction of industrial works would provide
sufficient assistance to the enterprise from the developing country. With regard
to the legal aspects of joint ventures in general, the note suggested that very
different forms of joint venture agreements might be entered into and that,
accordingly, it was difficult to envisage work that the Commission might usefully
undertake in chat area.

237. It was noted that countertrade currently formed an increaned part of the trade
of many developing countries, and the note suggeited that work might be undertaken
to ascertain and resolve legal difficulties that might he experienced by developing
countries in that area. The note also suggested that procurement was an area of
great importance to developing countries and that a study of major issues arising
in procurement might be beneficial.

Discussion at the gession

238. There was support for commencing work in the areas of procurement,
countertrade and joint ventures. There waa little support for work in the area of
contracts for industrial co-operation.

239. A view was expressed that it would be useful to reaquest the secretariat to
prepare information relating to all the issuea in the long-term programme of work
of the Commission in the field of the new international economic order adopted in
1981 and that the decision on the future work of the Commission in that field
should be taken oniy after that information had been considered.

240. There was very wide support for tne view that work on procurement should be
given pricrity. That subject was of great importance for the economic development
of deve.opiny countries. Furthermore, depending on the results of preliminary
atudies on the major issues in procurement, it might he possible to prepare model
requlations on procurement in the context of international trade. Work on
procvrement would therefore yield a concrete end-product. It was also noted that
procuremcnt was a subject of interest both to developed and developing countries,
and work in that area would give developed countries an opportunity to present
their experience in the area, which might be of value to developing countrie ..
Moreover, as procucem2nt was a procedure antecedent to and closely linked with the
drawing up of contracts for industrial works, work on procurement would be a
natrcal seaquel to the work on the legal guide on drawing up contracts for
industrial works. The Working Group on the New International Economic Order
already had a certain degree of expertise in regard to procurement, and it might be
anticipated that work on procurement would proceed expeditiously.

241. There was con” uerable support for undertaking work in the areas of
countertrade and joint ventures. The view was expressed that countertrade had
hecome of increased importance to developing countiies, in particular because of
shortaons of convertible currency to finance internationai trade. Under another
view, however, countertrade was not of greac significance to some developing
countries. It was also suggested that the Economic Commission for Europe (ECE) had
under consideration a proposal to prepare a guide to compensation transactions, and
it was suggested that work by the commission might be deferred until it was
ascertained wnetrnher ECE would undertake the preparation of that guide. If the
preparation of a guide were to be undertaken by ECE, then the need for work by the
Commission might be assessed after the guide had been prepared.
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242. The view was expressed that the creation of joint ventures between enterprises
of developed and developing countries was an important instrument for increasing
inveatment in developing countries and that the creation of such joint ventures was
encouraged by many developing countries. The subject of joint ventures was
therefore of importance to developing countries, and preliminary studies might
accordiugly be undertaken with a view to identifying legal issues on which the
Commiasion might work. Under another view, however, joint ventures were of such
different typea that it was difficult to visualize work which would lead to a
useful end-product.

Decision of the Commission

243. The Commission noted that the secretariat did not have the resources to
undertake work simultaneously on procurement, countertrade and joint ventures, and
that the Working Group on the New International Economic Order couv'u not commence
work on more than one subject. Accordlingly, it was decided that priority be given
to wocrk on procurement. It was also decided that the subjects of countertrade and
joint ventures should be placed on the Commission's work programme and that
preliminary studies prepared by the secretariat on those subjects should be placed
before the Commission at a future session. 1In the light of the preliminary
studies, the Commission could decide on priority between those subjects.
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CHAPTER IV

LIABILITY OF OPERATORS OF TRANSPORT TER * 10/

244. The Commission, at its sixteenth session in 1983, decided to include the topic
of liability of operators of transport terminals in its programme of work and to
asaign work on the preparation of uniform rules on that subject to a working

group. ll/ At its seventeenth session in 1984, the Commission decided to assign
that work to its Working Group on International Contract Practices. 12/

245. The Commission had before it the report of the Working Group on International
Contract Practicee on the work of ita ninth session (A/CN.9/275). Tihe report set
forth the dcliberations and decisions of the Working Group with respect to the
draft articles of uniform rules on the liability of operators of tranaport
terminals, which had been prepared by the secretariat. The Commisaion took note
with appreciation of the report of the Working Group.
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CHAPTER V

CO~ORDINATION OF WORK 13/

A. General co-ordination o work

Introduction

246. The Secretary of the Commission reported on the co-ordination of work
accomplished in the field of international trade law during the preceding year. He
noted that this co-ordination was one of the principal tasks entrusted to the
Commisrsion and that the General Assembly, in its resolution 40/71 of

11 December 1985, had reaffirmed the mandate of the Commission in this field.

247. The reputation ot the Commission both as the core legal body in the fielid of
international trade law and as the principal organ for co-ordination of activities
was now well established. Consultations with a view to co-ordination continued on
a reqular basis with organizations such as the Asian-African Legal Consultative
Committee (AALCC), the Hague Conference on Private International Law, the
Organization of American States, the International Chamber of Commerce and the
International Institute for the Unification of Private Law (UNIDROIT), which had
well-established relationships with the Commission for co-ordination of work.
Consultative relationships had also been strengthened with bodies within the
United Nations system such as the United Nations Industrial Development
Organization (UNIDO), the United Nations Conference on Trade and Development
(UNCTAD) and the World Bank.

Discussion at the sessicn

248. The Secr.tary-Genecral of AALCC made a detailed statement in which he described
the long history of co-operation existing between the Committee and the
Commission. He recalled the collahoration that had taken place hetween the two
bodies in the course of the woik on the major projects undertaken by the
Commission: the U ited Nations Convention on the Carriage of Goods hy Sea, 1978
(Hamburg) 3 the UNCITRAL Arbitration Rules; the United Nations Convention on
Contracts for the International Sale of Goods (Vienna, 1980); and the UNCITRAL
Model Law on International Commercial Arbitration. He recalled in particular the
close co-operation in the development of the UNCITRAL Arbitration Rules, which had
resulted in those rules being adopted as the rules of the Regional Centres for
Arbitration established under the auspices of the AALCC at Kuala Lumpur and Cairo.
The collabhoration had existed not merely at an inter-institutional level, but had
been very close and harmonious at the inter-secretariat level. He expressed the
expectation that that collaboration would continue in the future.

249. The Deputy Secretary-General of the Hague Conference on Private Incternational
Law also made a statement on the collaboratior existing between his organization
and the Commiss.on. He mentioned in particular the recent collaboration during the
elaboration of the 1985 Hague Convention on the Law Applicable to the International
Sale of Goode. The Hague Conference had invited all States members of UNCITRAL to
pacrticipate in the Special Commission that had prepared the text submitted to the
Diplomatic Conference. All States had been invited to participate in the
Diplomatic Conference that adopted that Convention. In addition, the
Secretary-General of the Hague Conference had transmitted to the Secretary-General
of the United Nations the reaquest of the Diplomatic Conference that the United °
Nations undertake a translation of that Convention into Arabic, Chinese, Russian
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and Spanish, which were not working languages of the Hague Conference. The
Secretary-General of the United Nations had acceded to that request. Those
translations, though not constituting authentic versions of the text of the
Convention, would be extremely useful in securing wider acceptance of the
Convention. He atated that his organization greatly appreciated that expression of

the co-operation that currently existed with the Commission and the United Nations
in general.

B. Current activities of international organizations related to
the harmonization and unification of intarnational trade law

250. The Commission had hefore it a comprehensive report on the subject of the
current activities of international organizations related to the harmonization and
unification of international trade law (A/CN.9/281). That report updated the
information contained in an earlier report on the same subject submitted to the
Commission at its sixteenth session (A/CN.9/237 and Add.1-3). The current report
dealt with the activities under the following headings: international commercial
contracts in general) commodities; industrialization) transnational corporations;
transfer of technology) industrial and intellectual property law; international
payments; international transportj international arbitration; products liability:
European Economic Community (EEC)j private international law; other topics of
international trade law) and facilitation of international trade.

251. The Secretary of the Commission noted that a report ol this nature was usually
submitted to the Commission at periodic intervals and had buen regarded as serving
a very useful purpose.

252. Views were expre.sed supporting the publication of a report of that nature.

It was noted that the report mentioned the preparatior of model laws by several
organizations, and it was observed that it would be useful if future reports were
to indicate the extent to which this form of unification was successful through the
adoption of the model laws.

253. The Commission took note cf the report with appreciation.

C. Current activities of other organizations in the field of
international commercial arbitration

Introduction

254, The Commission had before it a report of the Seccetary-General that set forth
the activities of other international organizations on certain aspects of
international commercial arbitration (A/CN.9/280). The report covered activities
of the Hague Conference on Private International Law, the International Bar
Association, the Internationai Chamber of Commerce and the International Council
for Commercial Arhitration. The aapects of arbitration dealt with in the report
were multi-party arbitration, taking of evidence .n arbitral proceedings,
international court assistance in taking of evidence in arbitral proceedings, the
law applicable to arbitration agreements, adaptation or supplementation of

contracts by third persons, and a code of ethics for arbitrators in international
commercial arbitration.
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255. The purpose of the report was to provide information on the activities of
other organizations and to invite consideration by the Commission of whether any of
the issues warranted closer examination from the point of view of co-ordination of
work and possible future work by the Commission itself. If such further
examination were decided upon, the secretariat could prepare an in-depth study on
the issue or issues selected by the Commission, which would include consideration
of the desirability and fe ibility of possible future efforts in co-operation with
the international organizations concecrned.

Discussion at the session

256. It was agreed that the Commission, which had made major contributiona in the
field of international commercial arbitration, should continue to play a role in

that rapidly developing field of luw. It was suggested, in that connection, that
the secretariat continue to monitor developments and to submit from time to time

reports of the xind contained in document A/CN.9/280.

257. As regards the choice of issues for closer examination, the Commission agreed
that in-depth rtudies should be prepared by the secretariat on multi-party
arbitration and on the taking of evidence in arbitral proceedings. It was stated
in support that both issues were of considerable practical importance and that a
closer examination was likely to show the desirability and feasibility of preparing
rules, whether or not linked to the UNCITRAL Arbitration Rules. While there was
some support for examining more closely the issue of adaptation or supplementation
of contracts by third persons, the prevailing view was that such an undertaking was
not promising, or at least premature. The Commission agreed that the remaining
three issues (i.e. international court assistance in taking of evidence in arbitral
proceedings, tne law applicable to arbitration agreements and a code of ethics for
arbitrators in international commercial arbitration) were not appropriate issues
for further examination or future work by the Commission.

Decision of the Commission

258. The Commission requested the secretariat to submit to it at a future session
in-depth studies on multi-party arbitration and on the taking of evidence in
acbitral proceedings. Those studies should include the complete text of any rules
prepared by other organizations, detailed comments on such rules, general
considerations as to the desirability and feasibility of further efforts in
co~operation with other international organizations concerr.:d and svggestions as to
any possible future work by the Commission itself. The Commission slso reauested
the secretariat to continue monitoring developments in the field of international
commercial arbitration and to report thereon to the Commission at appropriate
intervals.

D. Legal aspects cf automatic data processing

259. At its eighteenth session in 1985, the Commission considered a report of the
Secretary-General on the legal value of computer records (A/CN.9/265) and adopted a
recommendation on that subject. At the current session, the Commission had before
it a further report on the legal aspects of automatic data processing, with
suggestions for future action to co-ordinate work in this field (A/CN.9/279).

260. The report was divided into two parts, the first describing the work of
international organizations active in the fieid of automatic data processing, and
the second analysing the work undertaken by reference to the subject-matter covered
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by the work. It was noted that while many organizations were undertaking work in
that field, each organization dealt with a special area from the point of view of
its own interests and needs. While a substantial degree of co-operation already
existed hetween the organizations concerned through the exchange of documents and
by attendance as obaervers at meetings organized by other organizations, a further
degree of co-ordination was desirable. Leadership in the effort at co-ordination
might be undertaken by the Commission, ard it was proposed that that might take the
form of a meeting organized by the secretariat in late 1986 or early 1987 to which
all intereasted international organizations might be invited.

261. The view was expressed that the efforts of the secretariat in co-ordinating
the work in that area were to be commended. The Commission took note with

appreciation of the report submitted to it and generally approved of the course of
action proposed therein.
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CHAPTER VI

STATUS OF CONVENTIONS 14/

262. The Commission -.onsidered the status of convention3 that were the outcome of
its work, that is, the Convention on the Limitation Period in the International
Sale of Goods (New York, 1974) (hereinafter referred to as “"the Limitation
Convention")j; the Protocol amending the Convention on the Limitation Period in thu
International Sale of Goods (Vienna, 1980)) the United Nations Convention on the
Carriage of Goods by Sea, 1978 (Hamburg) (hereinafter referred to as "the Hamburg
Rules")) and the United Nations Convention on Contracts for the International Sale
of Goods (Vienna, 1980) (hereinafter referred to as "the United Nations Sales
Convention®), as well as the Convention on the Recognition ard Enforcement of
Foreign Arbitral Awards (New York, 1958). The Commission had before 't a note hy
the secretariat on the status of those Conventions, which get frrth the status of
signatures, ratifications and accessions to them as at 12 May 1986 (A/CN.9/283).

263. The Secretary of the Commission noted that, subseaguent to the issuance of that
note, Zambia had become a party on 6 June 1986 to the Limitation Convention and the
United Nations Sales Convention. Thus, only one more party was needed for the
Limitation Conventjon to come into force, and two more parties were needed for the
United Nations Sales Convention to come into force. Several delegations reported
on progress being made within ¢heir countries towards ratification of the United
Nations Sales Convention. Notiig that trend, the Secretary of the Commission
expressed optimism that both Conventions would receive the required number of
ratifications and accessions by the time of the twentieth session of the Commission
in 1987,

264. The Secretary of the Commission reported on activities of the secretariat
towards promotion of the Hamburg Rules. It was co-operating in the preparation by
UNCTAD of promotional materials or the Hamburg Rules and the United Nations
Convention on International Multimodal Transport of Goods. The materials would be
designed to promote greater international understanding of and intereat in those
two Conventions. The secretariat, assisted by a consultant, was preparing the
portion of the materials dealing with the Hamburg Rules. In addition, the
secretariat had engaged in discussions with the World Bank concerning means by
which the World Bank might promote the Hamburg Rules during its contacts with
Governments, particularly in connection with the Bank's transport-related
activities. The Secretary expressed the belief that as a result of activities such
as those, greater international interest in the Hamburg Rules might be expected.
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CHAPTER VII

TRAINING AND ASSISTANCE 15/

265. At the eighteenth session of the Commission, in 1985, 16/ there was general
agreemen’. that the sponsorship of symposia and seminars on international trade law
should be continued and strengthened. It was noted that such symposia and seminars

were of great value to young lawyers and government officials from developing
countries.

266. By its resolution 40/71 of 11 December 1985 on the report of the Commission on
the work of its eighteenth session, the General Assembly reaffirmed the importance,
in particular for deveioping countries, uf the work of the Commission concerned
with training and assistance in the field of international trade law. It also
reaffirmed the desirability for the Commission to sponsor symposia and seminars, in
particular those organized on a regional basis, to promote training and assistance
in the field of international trade law. The Assembly also expressed its
appreciation to those Governments, regional organizations and institutions that had
collaborated with the secretariat of the Commission in organizing regional seminars
and symposia, and invited Governments, international organizations and institutions
to assist the secretariat in financing and organizing seminars and symposia, in
particular in developing countries. The Assembly also invited Governments,
relevant United Nations orqgans, organizations, institutions and individuals to make
voluntary contributions that might be utilized to enable candidates from developing
countries to participate in symposia and seminars.

267. The Commission had before it a report of the Secretary-General on training and
assistance (A/CN.9/282), which described the measures taken by the secretariat to
implement the decisions of th« Commission and of the General Assembly. The teport
noted, in particulax, the »ssociation of the secretariat with the holding of two
regional seminars. A regional seminar on interaational trade law and foreign trade
(22-23 April 1985, Bogota) was organized by the Chamber of Commerce of Bogota and
the UNCITRAL secretariat, with the support of the Organization of American States.
A regional seminar on international commercial arbitration (20-22 January 1986,
Cairo) was organized by the Asian-African Leyal Consultative Committee and the
Cairo Centre for International Commercial Arbitration, with the co-operation of the
UNCITRAL secretariat.

268. It was noted that the subject-matter of the majority of the symposia and
seminars reflected the considerable interest in the work of the Commission in the
field of international commercial arbitration and in particular the current
interest in the UNCITRAL Model Law on International Commercial Arbitration.

269. The Commission took note with appreciation of the report.
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CHAPTER VIII

RELEVANT GENERAL ASSEMBLY RESOLUTIONS AND FUTURE WORK 17/

A. General Assembly resolutions on the work of the Commission

270. The Commission took note with appreciation of General Assembly resolution
40/71 on the report of the Commission on the work of its eighteenth session and of
Assembly resolution 40/72 of 11 December 1985 on the Model Law ca International
Commercial Arbitration of the United Nations Commission on International Trade Law.

B. Date and place of the twentieth session of the Commission

271. It was decided that the Commission would hold its twentieth session for four
weeks from 20 July to 14 August 1987 at Vienna. The Commission noted that by
holding the session so late in the summer with a duration of four weeks, it was
expected that the Commission would complete the two major items on its agenda for
that session:

(a) Adoption of the final and definitive text of the draft Convention on
International Bills of Exchange and International Promissory Notes for submission
to the General Assembly;

(b) Adoption of the legal guide on drawing up international ccntracts for the

construction of industrial works, which would he submitted to it by the Working
Group on the New International Economic Order.

C. Sessions of working groups

272. It was decided that the “arking Group on International Contract Practices
would hold its tenth session from 1 to 12 December 1986 at Vienna. It was decided
that the eleventh session of that Working Group should be held in 1987 at a date to
be set by the gecretariat that would enable the transmisaion to Governments for
their comments of the text of the uniform rules on the liability of operators of
transport terminals expected to be finalized at that session and the receipt of the
comments in sufficient time to be placed before the Commission at its twenty-first
sesr ‘on, in 1988.

273. It was decided that the Working Group on International Negotiable Instruments
would hold its fifteenth session from S to 16 January 1987 at Vienna. The
sixteenth session of the Working Group would be held in 1987 after the twentieth
sesaion of the Commission, at which time it would begin its consideration of the
topic of electronic funds transfers.

274. It was decided that the Working Group on the New International Econciic Order
would hold its ninth session from 30 March to 16 April 1987 at Vienna. The Working
Group had to consider all the draft chapters of the leaa) guide as revised by the
secretariat, and the Commission decided that a session of three-weeks duration was
essential if the Working Group was to complete its task and be able to submit the
completed text to the Commission at its twentieth session. It was noted that that
single session of three weeks would replace the normal authorization of two
sessions of two weeks each.
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Notes

1/ Pursuant to General Assembly resolution 2205 (XXI), the members of the
Commission are elected for a term of six years. Of the current membership, 17 were
elected by the Assembly at its thirty-seventh session on 15 November 1982 (decision
37/308) and 19 were elected by the Assembly at its fortieth session cn
10 December 1985 (decision 40/313). Pursuant to tesolution 31/99 of
15 December 1976, the term of those members elected by the Assembly at its
thirty-seventh session will expire on the last day prior to the opeaing of the
twenty-second regular annual session of the Commission in 1989, while the term of
those members elected by the Assembly at its fortieth session will expire on the

last day prior to the opening of the twenty-fifth regular annual session of the
Commission in 1992,

2/ The elections took place at the 335Lh and 344th meetings, on 23 and
27 June 1786. In accordance with a decision taken by the Commission a: its first
session, the Commission has three Vice-Chairmen, so that, together with the
Chairman and Rapporteu-, each of the five groups of Stat: : 1isted in General
Assembly resolution 2205 (XXI), sect. II, para. 1, will be represented on the
bureau of the Commission (see report of the United Nations Commmission on
International Trade Law on the work of its first session, Official Records of the
General Assembly, Twenty-third Session, Supplement No. 16 (A/7216, para. i4
(Yearbook of the United Nations Commission on International Trade Law, vol, T:

1968-1970 (United Nations publication, Sales No. E.71.V.l), part two, I, A,
para. 14)).

3/ The Commission conzidered this subject at its 335th to 353rd meetings and
at its 355th and 356th meetings, from 23 June to 9 July 1986. Summary records of
these meetings are contained in documents A/CN.9/SR.335-353, 355 and 356.

4/ Report of the United Nations Commission on International Trade Law on the
work of its seventeenth session, Official .lecords of the General Assembly,
Thirty-ninth Session, Supplement No. 17 (A ..»/17), para. 88.

5/ Report of the United Nations Commission on International Trade Law on the
work of its eighteenth session, Official Records of the General Assembly, Fortieth
Session, Supplement No. 17 (A/40/17), para. 336.

6/ The Commission considered this subject at its 352nd meeting, on
7 July 1986.

1/ Report of the United Nations Commission on International Trade Law on the
work of its fifteenth session, Ofiicial Records of the General Assembly,
Thirty-sev~r~- 1 Session, Supplement No. 17 (A/37/17), pata. 73.

8/ Report of the United Nations Commission on International Trade Law on the
work of its eighteenth session, Official Reco:ds of the General Assembly, Fortieth
Seassion, Supplement No. 17 (A/40/17), para. 342.

9/ Thae Commission considered this subject at its 354th meeting, on
8 July 1986,

1o/ The Commission considered this subject at its 356th meeting, on
9 July 1986.
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Notes (continued)

11/ Report of the United Nations Commission on International Trade Law on the
work of its sixteenth seasion, Official Records of the General Assembly,
Thirty-eighth Session, Supplement No. 17 (A/38/17), para. 1l15.

12/ Report of the United Nations Commission on International Trade Law on the
work of its seventeenth session, Official Records of the General Assembly,
Thirty-ninth Session, Supplement No. 17 {(A/39/17), para. 113.

13/ The Commission considered this subject at its 356th meeting, on
9 July 1986.

14/ The Commission congidered this subject at its 356th meeting, on
9 July 1986.

15/ The Commission considered this subje~t at its 356th meeting, on
9 July 1986.

16/ Report of the United Natjons Commission on International Trade Law on the
work of its eighteenth session, Official Records of the General Assembly, Fortieth
Session, Supplement No. 17 (A/40/17), paras. 366 and 367.

17/ The Commission considered this subject at its 356th meeting, on
9 July 1986.
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ANNEX I

Draft Convention on International Billas of Exchange
and International Promigsory Notes

(a8 revised by the United Nations Commission on International Trade Law
at its nineteenth session, New York, 23 June-11 July 1986%*)
CHAPTER 1. SPHERE OF APPLICATION AND FORM OF THE INSTRUMENT

Article 1

(1) Trig Zonvention applies to international bills of exchange and to
international promissory notes.

(2) An international bill of exchange is a written instrument with the heading
"International bill of exchange (Convention of ...)" which:

(a) Contains, in the text thereof, the words "international bill of exchange
(Convention of ...)";

(b) Contains an unconditional order whereby the drawer directs the drawee to
pay a definite sum of money to the payee or to his order;

(c) 1Is payable on demand or at a definite time;
(d) 1Is dated

(e) Specifies at least two of the following places and indicates that any two
80 specified are situated in different States:

(1) The place where the bill is drawn;
(ii) The place indicated next to the signature of the drawer;
(1i1) The place indicated next to the name of the drawee;
(iv) The place indicated next to the name of the payee;
(v) The place of payment)
(f) 1Is signed by the drawer.

(3) An international promissory note is a writter int trument with the heading
"International promiasory note (Convention of ...)" which:

(a) Containa, in the text thereof, the words "international promissory note
(Convention of ...)"s

* For lack of time, the Commission did not consider certain drafting
proposals wade by tne drafting group with respect to articles 38 (i), 40 (1), 41,
48, 66, 72 (1), 73 (2) and 80 (1) (c), which have been incorporated in this text.
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(b) Contains an unconditional promise whereby the maker undertakes to pay a
definite sum of money to the payee or to his order)

(c) Is payable on demand or at a definite time)
(d) 1Is dated)

(e) Specifies at least two of the following places and indicates that any two
80 specified are situated in different States:

(i) The place where the note is made)
(i1) The place indicated next to the asignature of the maker;
(i11) The place indicated next to the name of the payee;
(iv) The place uf payment)
(f) Is signed by the maker.

(4) Proof that the statements referred to in paragraph (2) (e) or (3) (e) of this
article are incorrect does not affect the application of this Convention.

(5) This Convention does not apply to cheques.

Article 2
This Conventin shall apply without regard to whether the places indicated on an

international bill of exchange or on an international promissory note pursuant to
paragraph (2) (e) or (3) (e) of article 1 are situated in Contracting States.

CHAPTER 1I. INTERPRETATION

Section 1. General orovisions

Article 3
In the interpretation of this Convention, regard is to be had to its international
character, the need to promote uniformity in its application and the observance of
good faith in international transactions.

Acticle 4
Iﬁ this Conventions
(1) “Bill" means an international bill of exchange governed by this Convention;
(2) "Note" means an international promissory note governed by this Convention)
(3) "Instrument” means a bill or a notey

(4) "Drawee" means the person on whom a bill i8 drawn but who has not accepted it
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(5) "Payee"” means the person in whose favour the drawer directs payment to be made
or to whom the maker promises to pay)

{6) "Holder" means a person in posseasion of an instrument in accordance with
article 14y

(7) "Protected holder™ means the holder of an instrument which, when he took it,
was complete or, if an incom, iete instrument within the meaning of article 11 (1),
was completed in accordance with authority given, provided that, when he hecame a
holdet:

{a) He was without knowledge of a claim to or defence upon the instrument
referred to in article 25, other than in paragraph (1) (c¢) (ii) thereof, or of
the fact that (t was dishonoured by non-acceptance or non-payment) and

(b) The time-limit provided by article 51 for presentment of that instrument
for payment had not expired)

(€) "Party" mesis any perscn who has signed an instrument as drawer, maker,
acceptor, endorser or guarantors

(9) "Maturity" means the date of payment referred to in article 8)

(10) "Signature” means a handwritten signature, or a facsimile thereof, or any
other means of effecting the equivalent authentication, and "forged signature"
includes a signature by the wrongful or unauthorized use of such means)

(11) "Money" or "currency" includes a monetary unit of account which is established
by an intergovernmental institution or by agreement hetween two or more States,

provided that this Convention shall apply without prejudice to the rules of the
intergovernmental institution or to the stipulations of the agreement.

Article 5
For the purposes of tnis Convention, a person is considered to have knowledge of a

fact if he has actual knowledge of that fact or could not have been unaware of its
existence.

Section 2. Interpretation of formal reaquirements

Article €

The sum payable by an instrument is deemed to be a defin.te sum although the
instrument states that it is to he paid:

{(a) With interesty
{b) By instalments at sucressive dates;

(c}) By instalments at successive date: with the stipulation on the instrument
that upon defauit in payment of any instalment the unpaid balance becomes due;

(d) According to a rate of exchange indicated on the instrument or to be
determined as directed by the instrument; or
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(e) In a currency other than the currency in which the amount of the
instrument is expressed.

Article 7

(1) If there is a discrepancy between the amount of the iistrument expressed in
words and the amount expressed in figures, the amount of the instrument is the
amount expressed in words,

(2) If the amount of the inatrument is expressed in a currency having the game
deacription as that of at leaat one other State than the State where payment is to
be made as indicated on the inatrument and the specified currency ias not iuentified
as the currency of any pacticular State, the currency is to be considered as the
currency of the State where payment is to be made.

(3) 1If any instrument states that it is to be paid with interest, without
apecifying the date from which interest is to run, interest runs from the date of
the instrument.

(4) A stipulation stating that the sum is to be paid with interest is deemed not
to have been written on the instrument unleas it irdicates the rate at which
interest is to be paid.

(5) A rate at which interest is to be paid may be expressed either as a definite
rate or as a variable rate., For a variable rate to qualify for this purpose, it
must vary in relation to one or more referance rates of interest in accordarce with
provisions stipulated in the instrument and each such reference rate must ba
published or otherwise avajilable to the public and not subject, directly oc
indirectly, to unilateral determination by any person who, at the time the bill is
drawn or the note is made, is named in the instrument as payee, drawee, or actual
or prospective party or other holder.

(6) Where the rate at which interest is to be paid is exr-essed as a variable
rate, it may be stipulated expressly on the instrument that such rate shall not be
leas than or exceed a specifi~d rate of interest, or that the variations are
otherwise limited.

(7) 1I1f a variable rate does not qualify under paragraph (5) of this article or for
any reason it is not possible to determine the numerical value of the variable rate
for any period, interest shall he payable for the relevant period at the rate
calculated in accordance with article 66 (2).

Article 8

(1) An instrument is deemed to be payable on demand:

(a) If it states that it is payable at sight or on demand or on presentment
or if it contains words of similar import; or

(b) If ro time for payment is expressed.
(2) An instrument payable at a der.nite time which is accepted or endorsed or
guaranteed after maturity is an inetrument payable on demand as regards the

acceptor, the endorser or the guarantor.
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(3) An instrument is deemed to be payable at a delinit.. time if it states that it
is payable:

(a) On a stated date or at a fixed period after a stated date or at a fixed
period after the date of the instrumentj; or

(b) At a fixed period after sightj; or
{cy By instalments at successive dates) or

(d) By instalments at successive dates with the stipulation on the instrument
that apon default in payment of any instalment the unpaid balance becomes due.

(4) The time of payment of an instrument payable at a fixed period after date is
determined by reference to the date of the instrument.

{5) The maturity of a bill payable at a fixed period after sight is determined by
the date of the acceptance.

(6) The maturity of an instrument payable on demand iz the date on which the
instrument is presented for payment.

(7) The maturity of a note payable at a fixed period after sight is determined by
the date of the visa signed by the maker on the rote or, if signature is refused,
from the date of presentment.
(8) Where an instrument is drawn, or made, payable at one or more months after a
stated date or after the date of the instrument or after sight, the instrument
matures on the corresponding date of the month when payment must be made. If there
18 no corresponding date, the instrument matures on the last day of that month,
Article 9

(1) A bill may:s

(a) Be drawn upon two or more draweess

(b) Be drawn by two or more drawers)

(c) Be payable to two or nore payees.
(2) A note may:

(a) Be made by two or more makerss

(b) Be payable to two or more payees.
(3) 1If an instrument ig payable to two or more payees in the alternative, it is
payable to any one of them and any one of them in possession of the instrument may

exercigse the rights of a holder. 1In any other case the instrument is payable to
all of them and the rights of a holder can only be exercised by all of them.
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Rrticle 10

A bill may:

{(a) Be drawn by the drawer on himself)

(b) Be drawn payable to his crder.

Section 3. Compietion of an incomplete instrument

Acticle 11

(1) An incomplete instrument which gatiafies the reauirements set out in
subparagraphs (a) and (f) of paragraph (2) or (a) and (f) of paragraph (3) of
article 1 but which lacks other elements pertaining to one or more of the
requirements set out in paragraph (2) or (3) of article 1 may be completed and the

instrument so completed is effective as a bill or a note.

(2) When such an instrument is coumpleted without authority or otherwise than in
accordance with the authority given;

(a) A party who signed the instrument before the completion may invoke such
lack of authority as a defence against a holder who had knowledge of such lack

of authority when he became a holdery

(b) A party who signed the instrument after the completion is liable
according to the terms of the iustrument so completed.

CHAPTER III. TRANSFER

Acrticle 12

An instrument is transferred:

(a} By endorsement and delivery of the instrument by the endorser to the

endorsees or

(b) By mere delivery of the instrument if the last endorsement is in blank.

Article 13

(1) An endorsement must be written on the instrument or on a glip affixed thereto
("allonge"). It must be signed.

{2) An endorsement may bes

(a) In blank, that is, by a signature alone or by a signature accompanied by
a statement to the effect that the instrument is payable to a person in

possession thereoiy

(b) Special, by a signature accompznied by an indication of the person to
whom the instrument is payable.
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Article 14

(1) A person is a holder if he is:
(a) The payee in possession of the instrument; or

(b) In possession of an instrument which has been endorsed to him, or on
which the last endorsement is in blank, and on which there appears an
uninterrupted series of endorsements, even if any of the endorsements was
forged or was signed by an agent without authority.

(2) wWhen an endorsement in blank is followed by another endorsement, the person
who signed this last endorsement is deemed to be an endorsee by the endorsement in

blank.

(3) A person is not prevented from being a holder by the fact that t' e instrument
was obtained under circumstances, including incapacity or fraud, duress or mistake
of any kind, that would give rise to a claim to, or to a defence upon, the

instrument.

Article 15
The holder of an instrument on which the last endorsement is in blank may:

(a) Further endorse the instrument either in blank or to a specified
personj; or

(b} Convert the blank endorsement into a special endorsement by indicating
therein that the instrument is payable to himself or to some other specified
person; or

(c) Transfer the instrument in accordance with paragraph (b) of article 12,

(1) When the drawer or the maker has inserted in the instrument such words as “not
negotiable", "not transferable”, "not to order", "pay (X) only", or words of
similar import, the instrument may not be transferred except for purposes of
collection, and any endorsement, even if it does not contain words authorizing the
endorsee to collect the instrument, is deemed to be an endorsement for collection.

(2) When an endorsement contains the words "not negotiable®™, "not transferable”,
"not to order", "pay (X) only", or words of similar import, the instrument may not
be transferred further except for purposes of collection, and any subsequent
endorsement, even if it does not contain words authorizing the endorsee to collect
the instrument, is deemed to be an endorsement for collection.

Article 17

(1) Ap endorsement must be unconditional.
(2) A conditional endorsement transfers the instrument whether or not the

condition is fulfilled. The condition is deemed not to have been written as to
parties and transferees subsequent to the endorsee.
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Article 18
An endorsement in respect of a part of the sum due under the instrument s
ineffective as an endorsement.

Article 19
When there are two or more endorsements, it is presumed, unless the contrary is
established, that each endorsement was made in the order i which it appears on the
instrument.

Article 2(
(1) When an endorsement contains the words "for collection", "for deposit", "value
in collection™, "by procuraticn"®, "pay any bank", or words of similar import,
authorizing the endorsee to collect the instrument (endorsement for collection),
the endorsee:

(a) May only endorse the instrument for purposes of collection;

(b) May exercise all the rights arising out of the instrumentj

(c) 1Is subject to all claims and defences which may be set up against the
endorser.

(2) The endorser for collection is not liable upon the instrument to any
subsequent holder.

Article 21
The holder of an instrument may transfer it to a prior party or the drawee in
accordance with article 12; nevertheless, in the case where the transferee was a
prior holder of tne instrument, no endorsement is required and any endorsement
which would prevent him from qualifying as a holder may be struck out,

Article 22
An instrument may be transferred in accordance with article 12 after maturity,
except by the drawee, the acceptor or the maker.

Acticle 23
(1) If an endorsement is forged, the person whose endorsement is forged or any
party who signed the instrument before the forgery has the right to recover
compensation for any Gamage that he may have suff:red because of the forgery
against: ‘

(a) The forger)

(b) The person to whom the instrument was directly transferred by the forger;
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(c) A party or the drawee who paid the instrument to the forger directly or
through one or more endorsees for collection.

(2) However, an endorsee for collection shall not be liable under paragraph (1) if
at the time at which:

(a) He pays the principal or advises the principal of the receipt of the
proceeds of the instrument, or

(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge of the forgery, provided that such
ahsence of knowledge is not due to his negligence.

{3) Also, a party or the drawee who pays an instrument shall not be liable under
paragraph (1) if, at the time he paid the inastrument, he was without knowledge of
the forgery, provided that such absence of knowledge was not due to his negligence.
(4) Except as against the forger, the damages recoverable under paragraph (1) may

not exceed the amount referred to in article 66 or 67.

Article 23 bis

(1) If an endorsement is made by an agent without authority or power to bind his
principal in the matter, the principal or any party who signed the instrument
before such endorsement has the right to recover compensation for any damage that
he may have suffered because of such endorsement against:

(a) The agents
(b) The person to whom the instrument was directly transferred by the agent;

(c) A party or the drawee who paid the inatrument to the agent directly or
through one or more endorsees for collection.

(2) However, an endorsee for collection shall not be liable under parag:zaph (1) if
at the time at which:

(a) He pays the principal or advises the principal of the receipt of the
proceeds of the instrument, or

(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge that the endorsement does not bind
the principal, provided that such absence of knowledge is not due to his negligence.

(3) Also, a party or the drawee who piys an instrument shall not be liable under
Paragraph (1) if, at the time he paid the instrumei , he was without knowledge that
the endorsement did not bind the principal, provided that such absence of knowledge
was not due to his negligence.

(4) Except as against the agent, the damages recoverable under paragraph (1) may
not exceed the amount referred to in article 66 or 67.
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CHAPTER IV. RIGHTS AND LIABILITIES

Section 1. The rights of a holder and of a protected holdetr

Article 24

(1) The holder of an instrument has all the rights conferrvred on him by tnis
Convention against the parties to the instrument.

(2; The holder is entitled to transfer the instrumen. in accordance with
atticle 12.

Article 25
(1) A party may set up against a holder who is not a protected holder:
(a) Any defence available under tl.is Conventionj

(n\  Except as provided in paragraph (3) of this article, any defence based on

uderlying transaction between himself and the drawer ot between himself
and the party subsequent to himself or arising from the circumstances as a
result of which he became a party)

(c) Any defence resulting from:
(i) The underlying transaction between himselt and the holder)

(1i) Any other transaction between himself and the holder that would be
available as a defence against contractual liability)

(d) Any defence based on incapacity of such party to incur liability on the
instrument or on the fact that such nparty signed without knowledge that his
signature made him a party to the instrument, provided that such absence of
knowledge was not due to his negligence.

(2) FExcept as provided in paragraph (3) of this article, the rights to an
ingstrument of a holder who is not a protected holder are subject to any valid claim
to the instrument on the part of any person.

(3) A holder who is not a protected holder is subject to a defence under

paragraph (1) (b) or to a claim under paragraph (2) of this article only if he took
the instrument with knowledge of such defence or claim or if he obtained the
instrument by fraud or theft or participated at any time in a fraud or theft
concerning it. %YHowever, a holder who takes the instrument atter the expiration of
the time-limit for presentment “or payment is subject to any claim to or defence
upon the instrument to which his transferor is subject.

(4) A party may not raise as a derence against a holder who is not a protected
holder the fact that a third person has a claim to the instrument unless:

‘a) Such third pe: son asserted a valid claim to the instrument; or
(b) Such holder acquired the instrument by theft or forged the signature of

the payee or an endorsee, or participated in such theft or forgery.
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Acticle 26
(1) A pacty may not sot up against a protected holde: any delence except:

(a) Defences under articles 29 (1), 30, 31 (1), 32 (3), 49, 53, 59 and 80 of
this Conventiong

(b) Defences hased on the underlying transaction hetween himself and such
holder or ariuing from any fraudulent act on the part of such holder in
obtaining the signature on the instrument of that partys

(c) Defencern hased on the incapacity of such party to incur liability on the
instrument or on the fact that such party signed without knowledge that his

signature mad:» him a party to tve instrument, provided that such absence of
knowledge was not due to his negligence.

(2) The rights to an instrument of a protected holder are not subject to any claim
to the instrument on the part of any person, except a valid claim arising from the

underlying transaciion between himself and the person by whom the claim is raised

or arising from any fraudulent act or “he part of such holder in obtaining the
signature on the instrument of that person.

Article 27

(1) The transfer of an instrument by a protected holder vests in any subsequent
holder the rights to and upon the instrument which the protected holder had.

(2. Swuch rights arte not vested in a subseaquent holder if:

(a) He participated in a transaction which gives rise to a cluim to, or a
defence upon, the instrument;

(b} He has previously been a holder, but nct a prot. cted holder.

Acticle 28

Every holder is presumed to be a protected holder unless the contrary is proved.

Section 2. The liability of the pacties

A. General provisions

Article 29

(1) Subject to the provisions of articles 30 and 32, a person is not liable on an
instrument unless he signs it.

(2) A person who signs an instrument in a name which is not his own is liable as
if he had signed it in his own name.
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Article 30

A forged signature on an instrument does not impose any liability thereon on the
person whose signature was forged. Nevertheless, where such person has accepted to
be bound by the forged signature or represented that the signature was his own, he
is liable as if he had signed the instrument himself.

Article 31
(1) If an instrument has been materially altered:

(a) Parties who have signed the instrument subsequent to the materijal
alteration =re liable thereon according to the terms of the altered text;

(b) Parties who have signed the instrument before the material alteration are
liable thereon according to the terms of the original text. Nevertheless a
party who has himself made, authorized, or assented to, the material
alteration is liable on the instrument according to the terms of the altered
text.

(2) Pailing proof to the contrary, a signature is deemed to have been placed on
the instrument after the material alteration.

(3) Any alteration is material which modifies the written undertaking on the
instrument of any party in any respect.

Article 32
{1) An instrument may be signed by an agent.

(2) The signature of an agent placed by him on an instrument with the authority of
his principal and showing on the instrument that he is signing in a representative
capacity for that named principal, or the signature of a principal placed on the
instrument by an agent with his authority, imposes liability on the principal and
not on the agent.

i3) A signature piaced on an instrument by a person as agent but without authority
to sign or exceeding his authority, or by an agent with authority to sign but not
showing on the instrument that he is signing in a representative capacity for a
named person, or showing on the instrument that he is signing in a representative
capacity but not naming the merson whom he represents, imposes liab!lity thereon on
the person signing and not on the person whom hLe purports to repres :nt.

(4) The question whether a signature was placed on the instrum~nt in a
representative capacity may be determined only by reference to what appears on the
instrument.

{5) A person who is liable pursuant to paragraph (3) and who pays the instrument

has the same rights as the person for whom he purported to act would have had if
that person had paid the instrument.
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Article 33

The order to pay contained in a bill does not of itself operate as an assignment to
the payee of funds made available tor payment by the drawer with the drawe -.

B. The drawer
Article 34

(1) The drawer engages that upon dishonour of the bill by non-acceptance oOr
non-payment, and upon any hecessary protest, he will pay to the holder, or to any
endorser or any endorser‘'s guarantor who pays the bill in accordance with

article 66, the amount of the bill, and any interest and expenses which may be
recovered under article 66 or 67.

{2) The drawer may exclude or limit his own liability for acceptance or for
payment bv an express stipulation on the bill. Such stipulation has effect only
with respect to the drawer. A stipulation excluding or limiting liability for
payment is operative only if another party is or becomes liable on the bill.

C. The maker

Article 35
(1) The maker engages t)at he will pay to the holder, or to any endorser or any
endorser's guarantor who pays the note in accordance with article 66, the amount of
the note in accordance with the terms of that note, and any interest and expenses

which may be recovered under article 66 or 67.

(2) The maker may not exclude or limit his own liability by a stipulation on the
note. Any such stipulation is without etfect.

D. The drawee and the acceptor

Article 36
(1) The drawee is not liable on a bill until he accepts it.
(2) The acceptor engages that he will pay to the holder, or to any party who pays

the bill in accordance with article 66, the amount of the bill in accordance with

the terms of his acceptance, and any interest and expenses which may be recovered
under article 66 or 67.

Article 37
An acceptance must be writteu on the bill and may be effected:

(a) By the sigrnature of the drawee accompanied by the word "accepted* or by
words of similar import; or

(b) By the signature alone of the drawee.
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Article 38

(1) An incomplete instrument which satisfies the requirements set out in
article 1 (2) (a) may be accepted by the drawee before it has been signed by the
drawer, or while otherwise incomplete. In such case, article 11 shall apply
accordingly to completion by the drawer or another person.

(2) A bill may be accepted hefore, at or after maturitv, or after it has been
dishonoured by non-acceptance or non-paymen’ .

(3) When a bhill drawn payable at a fixed period after sight, or a bill which must
be presented for acceptance before a specified date, is accepted, the acceptor must
indicate the date of his acceptance; failing such indication by the acceptor, the
drawer ocr the holder may insert the date of acceptance.

(4) If a bill drawn payable at a fixed period after sight is dishoncured by
non-acceptance and the drawee subsequently accepts it, the holder is entitled to
have the acceptance dated as of the date on which the bill was dishonoured.

Article 39

(1) An acceptance must be unqualified. An acceptance is aualified if it is
conditional or varies the terr of the bill.

(2) If the drawee stipulates on the bill that his acceptance is subject to
qualification;

(a) He is nevertheless bound according to the terms of his qualified
acceptance)

(b) The bill is dishonoured by non-acceptance.
(3) An acceptance relating to only a part of the amount of the hill is a qualified
ac eptance. If the holder takes such an acceptance, the bill is dishonoured by

n a1, -acceptance only as to the remaining part.

(4) An acceptance indicating that payment will be made at a particular address or
by a particular agent is not a qualified acceptance, provided that:

(a) The place in which payment is to be made is not changed;

(b) The bill is not drawn payable by another agent.
E. The endorser

Article 40

(1) The endorser engages that upon dishonour of the instrument by non-acceptance
or non-payment, and upon any necessary protest, he will pay t» 'he holder, nr to
any subseguent endorser or nruch endorser's guarantor who pays the instrument in
accordance with article 66, the amount of the instrument, and any interest and

expenses which may be recovered under article 66 or 67,

(2) The endorser may exclude or limit his own liability by an express stipulation
on the instrument. Such stipulation has effect only with respect to that endorser.
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F. The transferor by endorsement or by mere delivery

Article 41

(1) Unless otherwise agreed, a person who transfers an instrument, by endorsement
and delivery or by mere delivery, represents to the holder to whom he transferas the
instrument that:

(a) The instrument does not bear any forged or unauthorized signature;
(b) The inatrument has not been materially altered)

(c) At the time of transfer, he has no knowledge of any fact which would
impair the right of the transferee tn payment of the instrument against the
acceptor or, in the case of an unaccepted bill, the drawer, or against the
maker of a note.

(2) Liability of the transferor under paragraph (1) is incurred only if the
transferee took the instrument without knowledge of the matter giving rise to such
liability.

(3) wWhere the transferor is liable under paragraph (1), the transferee may
recover, aven before maturity, the amount paid by him to the transferor, plus
interest calculated in accordance with article 66, against return of the instrument.

G. The guarantor
Article 42

(1) Payment of an instrument, whether or not it has been accepted, may be
guarantead, as to the whole or part of its amount, for the account of a party or
the drawee. A guarantee may be given by any person who may or may not already be a
party.

(2) A guarantee must be written on the instrument or on a slip affixed thereto
("allonge™).

(3) A guarantee is ex, -essed by the words “guaranteed", “aval®, "good as aval” or
words of similar impovt, accompanied by the signature of the guarantor.

(4) A guarantee may be effected by a signature alone. 7"nless the content
otherwise requires:

(a) A signature alone on the front of the inatrument, other than that of the
drawer or the drawee, is a guarantee)

(b) The signature alone of the drawee on the front of the instrument is an
acceptance; and

{c) A signature alone on the back of the instrument other than that of the
drawee is an endorsement.

(5) A quarantor may specify the person for whom he¢ has become guarantor. 1n the

absence of such specification, the person for whom he has become guarantor is the
acceptor or the drawee in the case of a bill, and the maker in the case of a note.
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(S) A guarantor may not raise as a defence to his liability the fact that he
signed the instrument before it vas signed by the person for whose account he is a
guarantor, or while the inatrument was incomplete.

Article 43

(1) A guarantor is liable on the instrument to the same extent as the party for

whom he has become guarantor, unless the guarantor has stipulated otherwise on the
instrument.

(2) If the person for whom he has become guarantor is the drawee, the guarantor
undertakes to pay the bill at maturity.

Article 44
(1) Payment of an instrument by the guarantor in accordance with article 68

discharges the party for whom he became guarantor of his liability on the
instrument to the extent of the amount paid.

(2) The guarantor who pays the instrument has rights thereon againat the party foc
whom he became guarantor and against parties who are liable thereon to that party.

CHAPTER V. PRESENTMENT, DISHONOUR BY NON-ACCEPTANCE OR
NON-PAYMENT, AND RECOURSE

Section 1. Presentment for acceptance and dishonour by non-acceptance

Acticle 45
(1) A bill may be presented for acceptance.
(2) A bill must be presented for acceptance:

(a) When the drawer has stipu.ated on the bill that it must ke presented for
acceptance;

(b) When the bill is drawn payable at a fixed period after sighty or

(c) When the bill is drawn payable elsewhere than at the residence or place
of business of the drawee, except where such a bill is payable on demand.

Article 46

(1) The drawer may stipulate on the bill that it must not be presented for
acceptance before a specified date or before the occurrence of a specified event.
Except where a bill must be presented for acceptance under article 45 (2), the
drawer may stipulate that it nust not be presented for acceptance.

(2) If a bill is presented for acceptance notwithstanding a stipulation permitted
under paragraph (1) and acceptance is refused, the drawer, the endorser, and their
guarantors are not liable for dishonour by non-acceptance.
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(3) If the drawee accepts a bill notwithstanding a stipulation that it must not be
presented lor acceptance, the acceptance is effective.

Article 47

A bill is duly presented for acceptance if it is presented in accordance with the
following rules:

(a) The holder must present the bill to the drawee on a business day at a
reasonable hour;

(b) A bill drawn upon two or more drawees may be presented to any one of
them, unless the hill clearly indicates otherwise;

(c) Presentment for acceptance may be made to a person or authority other
than the drawee if that person or authority is entitled under the applicable
law to accept the bill)

(d) If a bill is drawn payable on a fixed date, presentment for acceptance
must be made before or on the date of maturity)

(e) A bill drawn payable on demand ¢. at a fixed period after sight must be
presented for acceptance within one year of its date;

(f) A bill in which the drawer has stated a date or time-limit for
presentment for acceptance must be presented on the stated date or within the
stated time-limit.

Article 48

(1) Delay in making a necessary presentment for acceptance within the time-limit
stated within the bill {s excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could neither avoid nor
overcome. When the cause of the delay ceases to operate, presentment must be made
with reasonable diligence.

(2) A necessary or optional presentment for acceptance is dispensed with if the
drawee is dead or has no longer the power freely to deal with his assets by reason
of his insolvency, or is a fictitious person or a person not having capacity to
incur liability on the instrument as an acceptor, or if the drawvee is a
corporation, partnership, association or other legal entity which has ceased to
exist.

(3) When a necessary presentment for acceptance cannot be effected within the
time-limit prescribed in subparagraph (d) or (e) of article 47 due to circumstances

which are heyond the control of the nolder and which he could neither avoid nor
overcome, the necessary presentment for acceptance is dispensed with.

Article 49

If a bill which must be presented for acceptance is not 8o presented, the druwer,
the endorsers and their gus-antors are not liable on the bill,
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Article 50
(1) A bill is considered to be dishonoured by non-acceptances
(a) When the drawee, upon due presentment, expressly refuses to accept the

bill or acceptance cannot be chtained with reasonable diligence or when the

holder cannot obtain the acceptance to which he ia entitled under this
Conventiony

(b) If presentment for acceptance is dispensed with pursuant to article 48,
unless the bill is in fact accepted.

{2) If a bill is dishonoured by non-acceptance the holder may':

(a) Subject to the provisions of article 55, exercise an immediate right of
recourse against the drawer, the endorsers and their guarantors;

(b) Exercise an imnediate right of recourse against the guarantor of the
drawee.

Section 2. Presentment for payment and dishonour by non-payment

Article 51

An instrument is duly presented for payment if it is presented in accordance with
the following rules:

(a) The holder must present the instrument to the drawee or to the acceptor
or to the maker on a business day at a reasonable hour)

(b) A bill drawn upon or accepted by two or more Arawees, or a note signed by
two or more makers, may be presented to any one of them, unless the instrument
cleatly indicates otherwisej

{c} If the drawee or the acceptor or the maker is Gead, presentment must be

made to the persons who under the applicabla law are hig heirs or the persons
entitled to administer his estate)

(d) Presentment for payment may be made to a person or authority other than
the drawee, the acceptor or the maker if that person or authority is entitled
under the applicable law to pay the instrument)

{e) An instrument which is not payable on demand must be presented for
payment on the date of maturity or on the business day which follows)

(f) An instrument which is payable on demand must be presented for payment
within one year of its date)

(3) An instrument must be presanted for payment:
(i) At the place of payment specified on the instrument; or

(il) 1If no place of payment is specified, at the address of the drawee or
the acceptor or the maker indicated on the instrument; or
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(1)

(i11) 1If no place of payment is specified and the address of the dravee or
the acceptor or the maker is not indicated, at the principal place
of business or habjitual residence of the drawee or the acceptor or
the maker)

(h) An instrument which is presented at a clearing-house is duly presented
for payment if the law of the place where the clearing-house is located or the
rules or customs of that clearing-house so provide.

Article 52

Delay in making presentment for payment is excused when the delay is caused by

circumstances which are beyond the control of the holder and which he could neither
avoild nor overcome. When the cause of delay ceases to operate, presentment must be
made with reasonable diligence.

(2)

(3)

Presentment for payment is dispensed with:

(a) If the drawer, an endorser or guarantor has expressly waived presentment;
such waivers

(1) 1If made on the instrument by the drawer, binds any subsequent pacty
and benefits any holder)

(i1) If made on the instrument by a party other than the drawer, binds
only that party but benefits any holder)

(iii1) If made outside the instrument, binds only the party making it and
benefits only a holder in whose favour it was made;

(b) If an instrument is not payable on demand, and the cause of delay in
making presentment continues to operate beyond 30 days after maturity;

{c) If an instrument is payable on demand, and the cause of delay continues
to operate beyond 30 days after the expiration of the time-limit for
presentment for payment)

(d) If the drawee, the makear or the acceptor has no longer the power freely
to deal with his assets by reason of his insolvency, or is a fictitious person
or a person not having capacity to nake payment, or if the drawee, the maker
or the acceptor is a corporation, partnership, association or other legal
entity which has ceased to exist)

(e) If there is no place at which the instrument must be presented in
accordance with article 51 (g).

Presentment for payment is also dispensed with as regardes a bill, if the bill

has been protested for dishonour by non-acceptance.

(1)

Acticle 53

If a bill is nct duly presented for payment, the drawer, the endorsers and

their guarantors are not liable thereon.
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(2) 'If a note is not duly presented for payment, the endorsers and their
guarantors are not liable theceon.

(3) Failure to present an instrument for payment does not discharge the acceptor
or the maker or their guarantors or the guarantor of the drawee of liability
thereon.

Article 54

(1) An instrument is considered to be dishonoured by non-payment:

(a) when payment is refused upon due Presentment or when the holder cannot
obtain the payment to which he is entitled under this Convention;

(b) If presentment for payment is dispensed with pursuant to article 52 (?2)
and the instrument is unpaid at maturity.

(2) If a bill is dishonoured by non-payment, the holder may, subje>t to the
provisions of article 55, exercise a right of recourse against the drawer, the
endorsers and their guarantors.

(3) If a note is dishonoured by non-payment, the holder may, subject to the
provisions of article 55, exercise a right of recourse against the endorsers and
their gaarantors.

Section 3, Recourse

A. Protest
Article 55
I1f an instrument has been dishonoured by non-acceptance or by non-payment, the
holder may exercise a right of recourse only after the instrument has been duly
protested for dishonour in accordance with the provisions of articles 56 to 58.
Article 56
(1) A pcotest is a statement of dishonour drawn up at the place where the
instrument has been dishonoured and signed and dated by a person authorized in that
respect by the law of that place. The statement must specify:
(a) The person at whose reauest the instrument is proteated)

(b) The place of protest; and

(c) The demand made and the answer given, if any, or the fact that the drawee
or the acceptor or the maker could not be found.

(2) A protest may be made:
{a) On the instrument itself or on a slip affixed thereto ("allonge")) or
{b) As a separate document, in which case it must clearly identify the

instrument that has been dishonoured.
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(3} Unless the instrument stipulates that protest must be made, a protest may be
replaced by a declaration written on the instrument and signed and dated by the
drawee or the acceptor or the maker, or, in the case of an instrument domiciled
with a named person for payment, by that named person; the declaration must be to
the effect that acceptance or payment is refused.

(4) A declaration made in accordance with paragraph (3) is deemed tn be a protest
for the purpose of this Convention,
Acticle 57

(1) Protest for dishonour of a bill by non-acceptance must be made on the day on
which the bill is dishonoured or on one of the two business days which fcllow.

(2) Protest for dishonour of an instrument by non-payment must be made on the day
on which the inatrument is dishonoured or on one of the two business days which
follow.

Acticle 58
(1) r in protesting an instrument for dishonour is excused when the delay is
caused .. circumstances which are beyond the control of the holder and which he
could neither avoid nor overcome. When the cause of delay ceases to operate,
protest must be made with reasonable diligence.

(2) Protest for dishonour by non-acceptance or by non-payment is dispensed with:

(a) If the drawer, an endorser or guarantor has expressly waived protest)
such waiver:

(i) If made on the instrument by the drawer, binds any subsequent party
and benefits any holder)

(ii) If made on the instrument by a party other than the drawer, binds
only that party but benefits any holder;

(1ii) If made outside the instrument, binds only the party making it and
benefits only a holder in whose favour it was made)

(b} If the cause of delay under paragraph (1) in making protest continues to
operate beyond 30 days after the date of dishonoury

(c) As regards the drawer of a bill, if the drawer and the drawee or the
acceptor are the same personj

(d) If presentment for acceptance or for payment is dispensed with in
accordance with article 48 or 52 (2).
Article 59
(1) If a bill which must be protested for non-acceptance or for non-payment is not
duly protested, the drawer, the endorsers and their guarantors are not liable

thereon.
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(2) If a note which must be protested for non-payment is not duly protested, the
endorsers and their guarantors are not liable thereon,

(3) Failure to protest an instrument does not discharge the acceptor or the maker
or their guarantors or the guarantor of the drawee of liability thereon.

B. Notice of dishonour

Acrticle 60

(1) The holder, ur~»n dishonour of a bill by non-acceotance or by non-payment, must
give notice of such dishonour to the drawer, the endorsers and their guarantors.

(2) The holder, upon dishonour of a note by non-payment, must give notice of such
dishonour to the endorsers and their guarantors.

(3) An endorser or a guarantor who receives notice must give notice of dishonour
to the party immediately preceding him and liable on the instrument.

(4) WNotice of dishonour operates for the benefit of any party who has a right of
recourse on the instrument against the party notified.

Article 61
(1) Notice of dishonour may be given in any form whatever and in any terms which
identify the instrument and state that it has been dishonoured. The teturn of the

dishonoured instrument is sufficient notice, provided it is accompanied by a
statement indicating that it has been dishonoured.

(2) Notice of dishonour is duly given if it is communicated or sent to the party
to be notified by means appropriate in the circumstances, whether or not it is
received by that party.
{3) The burden of proving that notice has been duly given rests upon the person
who is required to give such notice.

Acrticle 62

Notice of dishonour must be given within the two business days which follow:

(a) The day of protest or, if protest is dispensed with, the day of
dishonour; or

(b) The receipt of notice given by another parcty.

Article 63
(1) Delay in giving notice of dishonour is excused when the delay is caused hy
circumstances which are beyond the control of the holder and which he could neither
avoid nor overcome. When the cause of delay ceases to operate, notice must be
given with reasonable diligence.

(2) Notice of dishonour is dispensed with:
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(a) If after the exercise of reasonable diligence notice cannot be given;

(b) If the drawer, an endorser or guarantor has expressly waived notice of
dishonour; such waiver:

(1) If made on the instrument by the drawer, binds any subseguent party
and benefits any holder;

(ii) If made on tnre instrument by a party othezr than the drawer, binds
only that party but benefits any holder;

(iii) 1If made ocutgide the instrument, binds only the party making it and
benefits only a holder in whose favour it was made;

(c} As regards the drawer of the bill, if the drawer and the drawee or the
acceptor are the same person.

Article 64

Failure to give notice of dishonour renders a person who is required to give such
notice undar article 60 to a party who is entitled to receive such notice liable
for any damages which that party may suffer from such failure, provided that such
damages do not exceed the amount referred to in article 66 or 67.

Section 4. Amount payable

Article 65

The holder may exercise his rights on the instrument against any one party, or
several or all parties, liable thereon and is not obliged to ohserve the crder in
which the parties have become bound.

(1)

Article 66
The holder may recover from any party liable:

(a) At maturity: the amount of the instrument with interest, if interest has
been stipulated for;

(b) After maturitys:

(i) The amount of the instrument with interest, if interest has been
stipulated for, to the date of maturity;

(ii) If interest has been stipulated to be paid after maturity, interest
at the rate stipulated, or in the absence c: such stipulation,
interest at the rate specified in paragrapk (2), calculated from the
date of presentment on the sum specified in paragraph (1) (b) (i);

(iii) Any expenses of protest and of the notices given by himj
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(c) Betore maturity:

(i) The amount of the bill with interest, i{f interest has been
stipulated for, to the date of : uyment, subject to a discount from
the date of payment to the date of maturity, calculated in
accordance with paragraph (3);

(il) Any expenses of protest and of the notices give.. by him.

(2) The rate of interest shall be the rate that would be recoverable in legal
proceedings taken in the jurisdiction where the instrument is payable.

(3) Nothing in paraqraph (2) prevents a court from awarding damages or
compenaation for additional losas caused to the holder by reason of delay in payment.

(4) The discount shall be at the officlial rate (discount raie) or other similar
appropriate rate effecti.? on the date when recourse is exercised at the place
where “he holder has his principal place of business, or if he does not have a
blace of buainess his nabitual residence, or, if there is no such rate, then at
such rate as is reasonable in the circumstances.

Article 67

A party who pays an instrument in accordance with article 66 may recover from the
parties liable to hims

(a) The entire sum which he was obliged 0 pay in accordance with article 66
and has paids

(b) Interest on that sum at the rate apecified in article 66, paragraph (2),
from the date on which he made payment)

(c) Any expennes of the notices given Ny him.

CHAPTER VI. DISCHARGE

Section 1. Discharge by payment

Article 68
(1) A party is discharged of liability on the instrument when he pays the holder,
or a party subsequent to himself who has paid the instrument and is in possession
thereof, the amount due pursuant to article 66 or 67
(a) At or after maturity) or
{b) Before maturity, upon dishonour by non-acceptance,
(2) Payment before maturity other than under paragraph (1) (b) of thi: article

does not discharge the party making the payment of his liability on tre irstrument
except in respect of the person t0o whom payment was made.
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(3)

A party {8 not discharged of liabhility it he pays a holder who is not a

protected holder and knows at the time of payment that a third person has auserted
a valid claim to the instrument or that the holder acquired the instrument by theft
or forged the signature of the payee or an endorsee, or participsted in such “heft
or forgery.

(4)

(9]

(2)

(a) A person receiving payment of an inatrument must, unless aqgreed
otherwine, deliver:

(1) To the drawee making such payment, the instrument)

{ii) To any other person making such payment, the instrument, a receipted
account, and any proteat.

(b) 1In the case of an instrument payable by instalments at successive dates,
the drawee or a party making a payment, other than payment of the last
inatalment, may require that mention of such payment be made on the instrument
and that a receipt therefor be given to him.

(c) If an instrument payable by inatalments at successive dates ia
dishonoured by non-acceptance or non-payment as to any of its instalments and
a party, upon dishonour, pays the instalment, the holder whn receives such
payment must give the party a certified cupy of the instrument and any
necessary authenticated protest in order to enable such party to exercise a
right on the instrument.

(d) The person from whom payment is demanded may withhold payment if the
person demanding payment does not deliver the instrument to him. Withholding

payment in these circumstance: does not constjtute dishonour by non-payment
under article 54.

(e) T1f payment is made but the person paying, other than the drawee, fails to
obtain the instrument, such person is discharged but the discharge cannot be
set up as a defence against a protected holder.

Acticle 69
The holder is not obliged to take partial payment.

If the holder who is offered partial payment does not take it, the instrument

is dishonoured by non-payment.

(3)

If the holder takes partial payment from the drawee, the guartantor of the

drawee, or the acceptor or the maker:

(4)

(a) The guarantor of the drawee, or the acceptor or the make: is discharged
of hia liability on the instrument to the extent of the amount pailsy and

(b} The instyume is to be considered as dishonoured by non-payment as to
the amount unpaid.

If the holder takes partial payment from a party to the instrument other than

the acceptor or the maker or the guarantor of the drawee:
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(a) The party making payment is discharged of his liability on the instrument
to the extent of the amount paidjy and

(b) The holder must give such party a certified copy of the inatrument and
any necessary authenticated protest in order to enable such party to exercise
a right on the instrument.

(5) The drawee or a pacrty making par-ial payment may require that men*ion of such
payment be made on the instrumen: and that a receipt therefor be given to him.

(6) 1If the balance is paid, the person who receives it and who is in possession of
the instrument must deliver to the payor the receipted instrument and any
authenticated protest.

Acticle 70

(1) The holder may refuse to take payment in a place other than the place where
the instrument was p.esented for payment in accordance with article 51.

(2) If in such case payment ic not made in tha place where the instrument was
presented for payment in accordance with article 51, the instrument is considered
18 dishonoured by non-payment.

Acticle 71

(1) An instrument must be paid in the currency in wnich the amount of tne
instrument is expressed.

(2) When the amount of an instrument is expressed in a monetary unit of account
within the meaning of article 4 (11) and the monetary unit of acccount is
transferable between the person making payment and the person receiving it, then,
unless the instrument specifies a currency of payment, payment shall be made by
transfer of the monetary unit of account. If the monetary unit of account is not
transferable between those persons, payment shall be made in the currency specified
in the instrument or, if no such currency is specified, in the currency of the
place of payment.

(3) The drawer or the maker may indicate on the instrument that it must be paid in
a specified currency other than the currency in which the amount of the instrument
is expressed. In that cases

(a) The instrument must be paid in the currency so specified;

{b) The amount payable i{s to be calculaced according to the rate of exchange
indicated on the instrument. Failing such indication, the amount payable is
to be calculated according to the rate of exchange for sight drafts (or, if
there is no such rate, according to the appropriate established rate of
exchange) on the date of maturity:

(i) Ruling at the place where the instrument must be presented for

payment in accordance with article 51 (g), if the specified currency
is that of that place (local currency); or
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(i1) If the specified currency i8 not that of that place, according to
the usages of the place where the instrument must be presented for
payment in accordance with article 51 (g);

(c) 1If such an instrument is dishonoured by non-acceptance, the amount
payable is to be calculated:

(1) I¥ the rate of exchange is i{ndicated on the instrument, according to
that ratej

(i1) If no rate of exchange is indicated on the instrument, at the option
of the holder, according to the rate of exchange ruling on the date
of dishonour or on the date of actual payment)

(d) If such an instrument is dishonoured by non-payment, the amount payable
is to be calculated;

(i) If the rate of exchange is indicated on the instrument, according to
that ratey

(1i) If no rate of exchange is indicated on the instrument, at the option
of the holder, according to the rate of exchange ruling on the date
of maturity or on the date of actual payment.

{4) Nothing in this article prevents a court from awarding damages for loss caused
to the holder by reason of fluctuations in rates of exchange if such loss is caused
by dishonour for non-acceptance or non-payment.

(5) The rate of exchange ruling at a certain date is the rate of exchange ruling,
at the option of the holder, at the place where the instrument must be presented
for payment in accordance with article 51 (g) or at the place of actual payment.

Article 72

(1) Nothing in this Convention prevents a Contracting State from enforcing
exchange control regulations applicable in its territory and its provisions
relating to the protection of its currency, including regulations which it is bound
to apply by virtue of international agreements to which it is a party.

(2) (a) If, by virtue of the application of paragraph (1) of this article, an
instrument drawn in a currency which is not that of the place of payment must
he paid in local currency, the amount payable is to be calculated according to
the rate of exchange for sight drafts (or, if thece is no such rate, according
to the appropriate established rate of exchange) on the date of presentment
ruling at the place where the instrument must be presented for payment ii
accordance with article 51 (g).

(b) (i) 1If such an instrument is dishonoured by non-acceptance, the amount
payable is to be calculated, at the option of the holder, at the rate of
exchange ruling on the date of dishonour, or on the date of actual

payment.
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(ii) If such an inatrument is dishonoured by non-payment, the amount is
to be calculated, at the option of the holder, according to the rate
of exchange ruling on the date of presentment or on the date of
actual payment.

(1i1) Paragraphs (3) and (4) of article 71 are applicable where
appropriate.

Section 2. Discharge of a prior party

Acticle 73

(1) When a party is discharged wholly or partly of his liability on the
inatrument, any party who has a right on the instrument against him is discharged
to the same extent.

{2) Payment by the drawee of the whole or a part of the amount of a bill to the
holder, or to any party who has paid the bill in accordance with acticle 66,
discharges all parties of their liability to the same extent, except where the
drawee pays n holder who is not a protected holder and knows at the time of payment
tha a third person has asserted a valid claim to the instrument or that the holder
acquired the instrument by theft or forged the signature of the payee or an
endorsee, or participated in such theft or forgery.

CHAPTER VII. LOST INSTRUMENTS
Article 74

(1) When an instrument is loat, whether by destruction, th.ft or otherwise, the
person who lost the instrument has, subject to the provisions of paragraph (2) of
this article, the same right to payment which he would have had if he had heen in
possession of the instrument. The party from whom payment is claimed cannot set up
as a deflence against liability on the instrument the fact that the person claiming
payment is not in possession thereof,.

(2) (a) The person claiming payment of a lost inst.ument must state in writing to
the party from whom he claims payment:

(1) The elements of the lost instrument pertaining to the requirements
set forth in article 1 (2) or 1 (3)) for this purpose the person
claiming payment of the lost instrument may present to that pacty a
copy of that instrument)

(ii) The facts showing that, if he had been in possession of the
instrument, he would have had a right to payment from the party from
whom payment is claimed;

(1ii) The facts which prevent production of the instrument.
(b} The party from whom payment of a lost instrument i{s claimed may require
the person claiming payment to give sccurity in order to indemnify him for any

loss which he may suffer by reason of the subseguent payment of the lost
instrument.
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(c) The nature of the security and its terms are to be determined by
agreement between the person claiming payment and the party from whom payment
is claimed. Frailing such an agreement, the court may determine whether
security is called for and, if so, the nature of the security and its terms.

(d) If the security cannot be given, the court may order the party from whom
payment. ir claimed to deposit the amount of the lost instrument, and any
interest and expenses which may be claimed under article 66 or 67, with the
court or any other competent authority or institution, and may determine the
duration of such deposit. Such deposit is to be considered as payment to the
person claiming payment.

Article 75

(1) A party who has paid a lost instrument and to whom the instrument is
subsequently presented for payment by another person must notify the person to whom
he paid of asuch presentment.

(2) Such notification must be given on the day the instrument is presented or on
one of the two business days which follow and must state the name of the person
presenting the instrument and the date and place of presentment.

(3) Failure to notify renders the party who has paid the lost instrument liable
for any damages which the person whom he paid may suffer from such failure,
provided that the damages do no exceed the amount referred to in article 66 or 67.

(4) Delay in giving notice is excused when the delay is caused by circumstances
vhich are beyond the control of the person who has paid the lost instrument and
which he could neither avoid nor overcome. When the cause of delay ceases to
operate, 'otice must be given with reasonable diligence.

(5) Notice is dispensed with when the cause of delay in giving notice continues to
operate beyond 30 days after the last date on which it should have been given.

Article 76

(1) A party who has paid a lost instrument in accordance with the provisions of
article 74 and who is subsequently required to, and does, pay the instrument, or
who, by reason of the loss of the inatrument, then loses his right to recover from
any party liable to him, has the rights

(a) If security was gilven, to realize the security; or

{b) If the amount was deposited with the court or other competent authority
or institution, to reclaim the amount so deposited.

(2) The person who has given security in accordance with the provisions of
paragraph (2) (b) of article 74 is entitled to obtain release of the security when
the party for whose benefit the security was given is no longer at risk to suffer
loss because of the fact that the instrument is lost.
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Article 77
A person claiming payment of a lost instrument duly effects protest for dishonour
by non-payment by the use of a written statement that satisfies the requirements of
article 74, paragraph (2) (a).

Acticle 78
A person receiving payment of a lost instrument in accordance with article 74 must
deliver to the party paying the written statement required under article 74,
paragraph (2) (a), receipted by him and any protest and a receipted account.

Acticle 79

(1) A party who has paid a lost instrument in accordance with article 74 has the
same trights which he would have had if he had been in possession of the instrument.

(2) Such party may exercise his rights only if he is in possession of the
receipted written statement referred to in article 78,
CHAPTER VIII. LIMITATION (PRESCRIPTION)
Acticle 80

(1) A right of action arising on an instrument may no longer be exercised after
four years have elapsed:

(a) Against the maker, or his guarantor, of a note payable on demand, from
the date of the note)

(b) Against the acceptor or the maker or their guarantor of an instrument
payable at a definite time, from the date of maturity)

(c) Against the acceptor of a bill payable on demand, from the date on which
it was accepted, or, if no such date is shown, from the date of the instruments

(d) Against the drawer or an endorser or their guarantor, from the date of
protest for dishonour by non-acceptance or non-payment or, where protest is
dispensed with, from the date of dishonour.

(2) If a party has paid the instrument in accordance with article 65 or 67 within
one year before the expiration of the period referred to in paragraph (1) of this
articla, such party may exercise his right of action against a party liable to him
within one year from the date on which he paid the instrument.
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