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INTRODUCTION

1. The present report of the United Nations Commission on International Trade LlIWcovers the Commission's nineteenth session, held in New York, from 23 June to11 July 1986.

2. Pursuant to General Assembly reaolut1on 2205 (XXI) of 17 December 1966, thisreport is submitted to the Assembly dnd is also submitted for comments to theUnited Nations conference on Tra~e and Development.
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CHAPTER I

ORGANIZATION OF THE SESSION

A. Opening

3. The United Nations Commis8ion on International Trade Law (UNCITRAL) commenced
its nineteenth session on 23 June 1986. The seBe.on was opened on behalf of the
Secretary-General by Mr. Car I-August Fleiachhauer, Undel-Secretary-Ge~~ral, the
Legal Counsel.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established the Commis~ion with a
memL.rship of 29 States, elected by the Assembly. By re~olution 3108 (X~VIII), the
General Assembly increased the membership of the Comnlission from 29 to 36 States.
The present members of the Commission, ele~ted on 15 November 1982 and
10 December 1985, are the following States: 1/

Algeria,* Arqentina,** Australia,* Austria,* Brazil,* Central African
R~~ublic,* Chile,** China,* Cuba.** Cyprus,** Czechoslovakia,** Egypt,*
France,* German Domocratic Republic,* Hungary,** India,**, Ir~q,** Iran
(Islftmic Republic o~) ,** Italy,** Japan,* KenY3,** Lesotho,** Libyan Arab
Jamahiriya,** Mexico,* Netherlands,** Nigpria,* Sierra Leone,** Singapore,*
Spain,·* Sweden,* Union of Soviet Socialist Republics,* United Kingdom of
Great Britain and Northern Irel~nd,* United Republic of Tanzania,* United
f.tates of Ak,c-rica,** Uruguay** and Yugoslavia.**

* Term of office expires on the last day p:ior to the beginning of the
twenty-second session of the Commission in 1989.

** T~,m of office expires on the l~st day prior to the beginning of the
tw.nt~'-fifth sess"oll of the Commission in 1992.

s. With the exception of the Central African Republic and the Libyan Arab
Jamahiri~ J all members of. the Commission weru represented at the s~ssion.

6. Th~ e.ssion was also attended by observers from the following States:
Bangladesh, BulC.Jaria, 8\]:,ma, Cameroon, Canada, Colombia, Cote d'Ivoire, Finland,
Germany, Federal Republic of, Ghana, Greece, Guatemala, Holy See, Honduras,
Inooneaia, Oman, Panama, Peru, Philippines, Poland, Republic of Korea, Sudan,
Switzerland, Syrian Arab Republic, Turkey and Venezuela.

7. The following specialized agency, intergovernmental organizations and
international non-governmental organizations were represented by observers:

(a) ~cialized agency

Internatiunal Monetary Fund
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(h) ~ergovernmental orQanizations

Aflidn-Atr,can Leqal Consultative Committee
I'a<llle Conference on Pr ivate Internat ional LdW
Orqanization of Ame' ican States

(c) International non-90vernm~ntal organizations

Chartered Institute of Arbitrators
European Banking Federation
Inter-American Bar Association
International Bar Association
International Chamber of Commerce
International Federati.on of Consultinq Engineers
Latin American BankinQ Federation

C. Election of officers ~/

8. The Commission ele,'ted the following off icers:

Chairman: Mr. P. K. Kartha (India)

Vice-Chairmen: Mrs. G. 0. Adebanjo (Nigeria)
Mr. Luis A. Delfino-Cazet (UruQuay)
Mr. Hellmut Wagner (German Democratic Republic)

~~pporteur: Mr. Alfred Duchek (Austria)

9. The agenda of the session, as a{~opted by the Commission at its 335th meeting,
on 23 June 1986, was as follows:

1. Opening of the 8ession.

'l. Election of officers.

3. Adoption of the agenda.

4. International payments.

5. New international economic order.

6. 0\'>0' ·tors of transport- terminals.

7. Co···ord i nil ,. ion of work.

8. status of conventions.

9. Training and assistance.

10. General Assembly resolutions on the work of the Commission.
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,

11. Future work.

12. Other business.

13. Adoption of the report of the Commission.

E. Adoption of the report

10. The Commission adopted the present report at its 357th meeting, oh

11 July 1986, by consensus.
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CHAPTER 11

INTERNATIONAL PAYMENTS

A. Draft CO;lVention on International Bi 11s of Exchange
and International Promissor~ Notes 11

11. The United Nations Commission on International Trade Law, a~ its seventeenth
session in 1964, considered over a three-week period the draft Convention on
Internation~l Bills of Exchange and International Promissory Notes, which had been
prepared bV the Working Group on International Negotiable Instruments. The
Commisnion decided that further work should be undertaken with a view to improving
the draft Convention and entrusted that work to the Working G10Up on International
Neootlrtb)<, Instruments. !I At its eighteEmth session in 1985, the Commission
reQuest(:·rj thl.! Worldng Group to complete its work with a view to submitting a draft
Convention tu the Commission in l form suitable for consideration at ity nineteenth
spssioll. 21 The Working Group on International Negotiable Instrum£nts held its
fourtp.f'onth session at Vienna from 9 to 20 December 1985, ~t which it completed its
deliberations on and revision of the draft Convention on International Bills of
Exchange and International Promissory Notes.

12. At its current sessinn, the Commission had before it the report of the Working
Group on International Negotiable Instruments on the work of its fourteenth sess10n
(A/CN.9/273), a note by the secretariat containing the text of the draft Convention
on International Bills of Exchange and International Promissory Notes as revised by
the Commission at its seventeenth session and by the Working Group at its
thirteenth and fourteenth sessions (A/CN.9/274), and a note by the secretariat in
respunse to requests of the Working Group to undertake certain inquiries or to
prepare certain draft provisions in im91ementation of decisions made by it
IA/CN.9/285) •

13. The Commission elected Mr. Willem Vis INetherlands) as Chairman of the
Committee of the Whole for the discussion of the draft Convention.

14. The Commission commenced its deliberations on the draft Convention on
International Bills of Exchange and International Promissory Notes by diRcussinq
th@ draft articles t:~!lt had been consi.dered by the Workin-j Group and the deciaions
taken by the Working Group concerning those articles, al. reflected in the
provisions of the draft Convention set forth in document A/CN.9!274. It then
discussed other articl~s of the draft Convention. The Commission entrusted a
dra~ting group with the implementation of its decisions and with the establishment
of corresponding language versions in the six official languages of the Commission.

1. Review of decisions of tbe Working Gro 'p on International
Negotiable Instruments on issues previously identified as
major controversiill issues

Forged endorsements (article 23)

15. In connection with articl~ 23 (1), it was generally agreed that, in addition
to a per80n whose endorsement was forged, any prrty who signed the instrument
before tbe forgery should bave the right to recover compensation for damage that he
might have suffered because of the forgery. As an exam.'le of damage suffered by a
oarty who signed the instrument before the forgery, a drawer or maker of an
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instrument could be liable to pay a holder who took the instrument after a fOl<.jery
of the payee's signature (by virtue of article 14 (11 (b), a transferee of an
instrument could be a holdf>r even if a prior endorsement was forgp-d) and dl~o to
pay the debt to the payee. Such a maker or drawer should be able to rt"covt"1
compensation under article 2] (1).

16. In connection with art 1cle 2] (1) (c), the Commission noted that payment to is

!orQer through a collecting ~nk might be considered as not having been made
-directly to the forger-, and t.hus not covered by Bubparagraph (c). I t was
generally agreed that a party or the drawee should be liable to pay compensation
under subparagraph (cl not only when he paid the forqer in person, but also when h..
paid the forger th.ough one or a series of collecting banks. Accordingly, the
Commission adopted a proposal of the drafting group to amend article 23 (1) lel to
read as followsz

-(c) A party or the drawee who paid the instrument to the furqer directly 01

through one or more endorsees for collection.-

17. Based on a 'lropasal of the drafting group, the Commission decided that, in
order to facilitate drafting in '..anguages other than English, article 23 Cl) should
be amended to read as follows:

- (2) However, an endorsee for collecUon shall not be liable under
para~raph (1) If at the time at whichz

-(a) He pays the principal or advises the principal of the receipt of
the proceeds of the instrument, or

-(b) He receives the proceeds of the instrument,

which.ver comes later, he is without knowledge of the forqery, provided that
such absence of knowledge is not du~ to his negligence.-

18. With respect to article 23 (]), it was agreed in principle that the lidbility
of a party ~r the drawee to pay compensation should depend upon whether or not he
knew of the forgery. However, the view was express~d that there was an
inconsistency between drticle 23 (3) and article 68 (~I. It was noted that under
article 23 (3) a party or the drawee who paid an instrument to a forger was not
liable to pay compensation if he was without knowledge of the forgery, provided
that the absence of knowledge was not due to negligence. Under article b8 (3) a
party paying an instrumont to a holder who had acquired the instrument by theft or
forged the signature of the payee or an endorsee or participated in such theft or
forgery was discharged of liability on the instrument if he did not know of the
theft or forgery whether or not the absence of knowledge was due to negligence. As
an exampl~ of the inconsistency between the two provisions, it was atated that an
acceptor who paid an instrument to a forger and who was negligent in not knowing of
the forgery would be discharged of liability on the instrument under
article 68 (3), but would be liable to pay compensation under article 23 (]).

19. According to another view, there was .no inconsistency between articles 23 (3)
and 68 (]), since the concept of knoWledge in article b8 (3) must be construed 1n
the light of article 5, which, by providing that a person was consid( ced to have
knowledge of a fact if he could not have been unaware of its existenc ,
incorporat'!d the element of negligence. A further view waa expresspd, however.
that the concept contained in article 5 differed from the concept ot negl igenc· -in
that it covered, in addition to actual knowledge, only the case of wilful ignorance.

-6-

I

instrument could be liable to pay a holder who took the instrument after a fOl<.jery
of the payee's signature (by virtue of article 14 (11 (b), a transferee of an
instrument could be a holdf>r even if a prior endorsement was forgp-d) and dl~o to
pay the debt to the payee. Such a maker or drawer should be able to rt"covt"1
compensation under article 2] (1).

16. In connection with art 1cle 2] (1) (c), the Commission noted that payment to is

!orQer through a collecting ~nk might be considered as not having been made
-directly to the forger-, and t.hus not covered by Bubparagraph (c). I t was
generally agreed that a party or the drawee should be liable to pay compensation
under subparagraph (cl not only when he paid the forqer in person, but also when h..
paid the forger th.ough one or a series of collecting banks. Accordingly, the
Commission adopted a proposal of the drafting group to amend article 23 (1) lel to
read as followsz

-(c) A party or the drawee who paid the instrument to the furqer directly 01

through one or more endorsees for collection.-

17. Based on a 'lropasal of the drafting group, the Commission decided that, in
order to facilitate drafting in '..anguages other than English, article 23 Cl) should
be amended to read as follows:

- (2) However, an endorsee for collecUon shall not be liable under
para~raph (1) If at the time at whichz

-(a) He pays the principal or advises the principal of the receipt of
the proceeds of the instrument, or

-(b) He receives the proceeds of the instrument,

which.ver comes later, he is without knowledge of the forqery, provided that
such absence of knowledge is not du~ to his negligence.-

18. With respect to article 23 (]), it was agreed in principle that the lidbility
of a party ~r the drawee to pay compensation should depend upon whether or not he
knew of the forgery. However, the view was express~d that there was an
inconsistency between drticle 23 (3) and article 68 (~I. It was noted that under
article 23 (3) a party or the drawee who paid an instrument to a forger was not
liable to pay compensation if he was without knowledge of the forgery, provided
that the absence of knowledge was not due to negligence. Under article b8 (3) a
party paying an instrumont to a holder who had acquired the instrument by theft or
forged the signature of the payee or an endorsee or participated in such theft or
forgery was discharged of liability on the instrument if he did not know of the
theft or forgery whether or not the absence of knowledge was due to negligence. As
an exampl~ of the inconsistency between the two provisions, it was atated that an
acceptor who paid an instrument to a forger and who was negligent in not knowing of
the forgery would be discharged of liability on the instrument under
article 68 (3), but would be liable to pay compensation under article 23 (]).

19. According to another view, there was .no inconsistency between articles 23 (3)
and 68 (]), since the concept of knoWledge in article b8 (3) must be construed 1n
the light of article 5, which, by providing that a person was consid( ced to have
knowledge of a fact if he could not have been unaware of its existenc ,
incorporat'!d the element of negligence. A further view waa expresspd, however.
that the concept contained in article 5 differed from the concept ot negl igenc· -in
that it covered, in addition to actual knowledge, only the case of wilful ignorance.

-6-

I



------_.....__.-_-----~-----------
20. In order to deal with the question rais.d in conn.ction ~ith articl•• 23 (3)
and 68 (3), a suggestion w•• mad. that the r.f.r.itc. to n~119.nc. in
article 23 (3) - and also in articl. 23 (2) - .hould be d.l.t8d and that the
concept of knowl.dge in that provision .hould be con.trued in the light of
article 5. It was not.d, how.ver, that the .ub.tanc. of articl. 5 had not yet been
s.ttled ~y the Commission. Accordingly, it w•• g~n.rally agre.d that a d.ci.ion on
the question should be consid r.d alt.r the .ub.tance of article 5 had been ••ttled
laee paras. 63-70 below).

21. With resp.ct to article 23 (4), a view wa••xpr....d that the reference in
that provision to articl•• 66 and 67 was meaning I••• , .inc. the latter article. did
not establish a means for determining the amount recoverable. It I.a. pointed out,
however, that artic)4. 66 and 67 e.tabliphed a ce11ing to the amount recov.rable
and that article 23 (4) prOVided that the araount of damage. could not exceed that
ceiling. Article 23 (4) was adopted.

Endorsement by ag.nt without authority (article 23 bi.)

22. The discussion in respect of article 23 (1) lc), (2) and (3) (.ee para•• 16
to 2G abovel related also to article 23 B1! (11 (cl, (2) and (31. Accordingly, the
Commission decided that article 23 ~ (1) (cl and (2) .hould r.ad a. follow~1

" lc) A party or the drawee who paid the instrum.nt to the ag.nt dir~tly

or through one or more endor•••• for collection.

"(2) However, an endorsee for collection shall not be liable under
paragraph (1) if at the time at whichl

"(a) He pays the principal or advi.es the p~incipal of the r.ceipt cl
the proceeds of the instrument, or

"(bl He receives the proceeds of the instrum.nt,

whichever comes later, he is without knowledge that the endor.ement does not
bind the principal, provid.d that such abaence of knowledge i. not due to his
neq liq.nce. "

23. It was noted that the provisions of article 23 B!!, relating to endor••ment by
an agent without authority, parall.l.d those of ~rticle 23, relating to forged
endorsem.nts. A view was express.d that an endora.ment by an ag_nt without
authority should be treated differently from a forged .ndor.ement. In particular,
a transferee in good faith of an instrument .ndor.ed by an ag.nt of the tran.feror
shOUld not have the burden of ascertaining the authority ~f the ag.nt and should
not be strictly liable to pay compensation if the agent a ~n.d without authority.
A view was expressed that, in most cases, there would .xi.t scme kind of
relationship between the purported principal and the unauthorised agent, it w~.,

therefore, more equitable and better public policy for the purported principal. and
not the transferee in good faith, to bear the risk of unauthorized ~ran.f.rs by a
purported agent.

24. It was accordinqly proposed that articl 21 biB (31 ~hould be amended to r.ad
"8 follows:
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W(J) Also, any pecson again£t whom compensation is BOught, other than t~e

agent, shall not be liable under paragraph !l) if, at the time he paid the
instrument, he was without knowledge that the endorsement did not bind the
principal, provided tilat such absence of knowledge was not due to his
n~qliqence.W

25. After deliberation, the Commission did not adopt this propoaal.

Definition of protected holder (article 4 (71)

26. A view was expresaed that the reference in article 4 (7) to completion of an
incomplete instr~~ent was superfluous and should be deleted. It was pointed ou~,

ho_ver, that wt.ile a person who took an inct>mplete instrument could not be a
holder, article 4 (7) provided that he could become a holder if the instrument ~et

th~ requirements of article 11 (1) and if the inatrument waa completed in
accordance with authority given. The reference in article 4 (7) to completion of
an incomplete instrument was therefore useful and necessary.

27. According to a further view, the reference in article 4 (7) to completion of
an instrument Win accordance with aut.hority given- implied that a transferee of an
instrument which had been completed by his transferor w~uld have to inqui!e into
whether the transferor had authority to complete the inatrument, that would impede
the international circulation of instruments covered by the Convention. It was
pointed out, however, that article 4 (7) dealt only with the question of whether a
person who took an incomplete instrument could become a protected holder upon
completing it. It did not deal with the quest~on whether a transferee of an
instrument which had been completed by his tranaferor could be a protected holder.
cluch a transferee could be a protected holder, even though the tranaferor completed
the instrument without authority, i1 the transferee did not know of the lack of
authority.

28. A suggestion was made that in order to clarify article 4 (7) so as to reflect
its intended meaning, the words Wby himw should be added, 80 a~ to refer to an
instrument wcompleted by him in accordance with autholity 1ive..w. Th. prevailing
view, however, was that the deci~'on taken at the fourteenth aession of the Working
Group to delete the words Wby him should be maintained (see A/CN.9/273, para. 22),
since the instrument might not be completed by the holder himself but by a person
acting under the authority of the holder, such as an escrow agent who took an
instrument before the amount of a transaction was known and who was authorized to
fill in the amount on that instrument. The Commission agreed upon the substance of
article 4 (7), but referred to the drafting group the taBk of devisi~~ appropriate
wording to clarify the int.ended meaning of th~ article lBee also later decision on
article 4 (7) Ca), para. 57 below).

Defences and claims that may 00 set ,'p against a holder (article 25)

29. In ordf't to clarify that thlt right of a party to set up against a holder a
defence under paragraph (1) (b) of article 25 or a claim under paragraph (2) of
article 25 wa. SUbject to the ~rovision8 of paragraph (2 bis) of that article, the
Comluission requested the drafting group to consider incorporating the substance of
paragraph (2 bisl in both paragraph (1) (b) and paragraph (2). In addition, it was
noted that paraqraph (3) (b) referred to the acquisition of the instrument by the
holder by theft o~ forgery or by partic~pation in the theft or forgery, but that
paragraph (2 bis) did not contain a comparable reference. It was agreed that the
substance of paragraph (2 bis) should include a comparable r.ference to theft.
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...""'_I__I..'_. ......~--···,- .... ,_....··\_--

30. Based upon a proposal of the drafting group, tbe Commission adopted
article 25 (11 (b) a. follows,

"(b) B~cept as provided in paragraph /2 ~) at this article, any delence
based on the underlying tranaaction between himself and the drawer or betwe~n

himself and the party sUb.equent to himself or ariaing from the circumstances
as a result of which he became a party,·.

31. The drafting group proposed to amend article 25 (2) to read .s follow.:

"(2) Except as provided in paragraph (2 bis) of this article, the rights to
an instrument of a holder who ie not a protected holder are s.Jbject to any
claim to the instrument on the part of any peruon."

32. An objection wa. rai.ed to the omi••ion ~ram that wording of the reference to
a "valid" claim, which appeared in the text of article 25 (2) in document
A/CN.9/274. Tile decision of the Commis.ion in respect of that point is reflected
in parasraph 41 below.

33. As regards the rule contained in paragraph (2 ~) I it wa. proposed to make an
~xception for overdue instruments by add"ng wording along the following lines,
~except that a ~~'~er who takes the iost lmant after th~ expiration of the ~ime

limit for presentment for payment i. subject to any claim to or defence upon the
instrument to whic~ hi. transferor i ••ubject". It wa. stated in support of that
proposal that the addition was necessary to further the intention underlying
article 4 (7) (b) and the philosophy of the draft Convention to discourage
negotiation of overdue instrument.. Specific reference w"s made to) article 53,
according to which certain parties were discharged of liability if an instrument
was not duly presented for payment. While some doubt wa. expressed as to the
appropriateness of the proposed addition, the Commission, after deliberation,
adopted the proposal.

34. The drafting group proposed that articl~ 25 /2~) should be ..ended to read
as followsl

"(2 bis) A holder who is not a protected tolder and who took the instrument
befo;;-maturity is Subject to a defence under paragraph (1) (hI or to a claim
under paragraph (2) of this artiCle only if he took the instrument with
knowledge of 8uch defence or claim or it he obtained the in~trument by fraud
or theft or participated at any time in a fraud or theft concerning it.-

35. Jt was noted that under this am&ndment the exposure of a non-protected holder
to a defence or claim would be restricted to the cases set forth in
paragraph (2 bis) only if he took the instrument before maturity. However, the
intention of the original proposal as adopted by the Commission was to expose the
holder who took an overdue in8tr,,~..nt only to those defences and elaiu which may
be set up against his transferor. Accordingly, the Commissicn decided that
article 25 (2 bis) should read as set forth in document A/CN.9/274, with the
following additiOnal sentence:

"However, a holder who takes the instrument after the expiration ef the
time-limit for presentment for payment is subject to any claim to or defence
upon the instrument to which his trAnsferor is subject."
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knowledge of 8uch defence or claim or it he obtained the in~trument by fraud
or theft or participated at any time in a fraud or theft concerning it.-

35. Jt was noted that under this am&ndment the exposure of a non-protected holder
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36. A view was expressed that palagraph (1) (c) of article 25 should be changed t~

correspond with paragraph (1) (b) of article 26 (see paras. 44-48 below). In
support of that view, it was suggeat~ that, in view of the decision that
article 26 (1) (b) was not intended to reatrict the availability of set-off or
counterclaim which might be available under national law (see para. 48 beluw),
article 25 (1) le) and article 26 (1) (b) in essence made the non-protected holder
and the protected holder subject to the same defence.. Thus, the wording of the
two provisions should be consistent. It was noted that that had been the view of
t~e Working Group at its fourteenth 3e.8ion (see A!CN.9!273, para. 20).

37. According to another view, how~ver, such a change would be one of substance.
A protected holder should be treated differently from a non-protect~d holder.
Under most leqal systems the equivalftnt of a non-protected holder was subject to
all defences vis-A~ his immediate transferor, and that was reflected in
article 25 (1) le). With respect ta a protectod hold~[, however, the situation was
different. In some legal systems the oquivalent of a protected holder was subject
to a broad range of defences vis-~-vl~ his ~mmediate transferor, while in other
systems he was subject only to very limited defences. Article 26 (1) (b) reflected
a compromise between those systems. Accordin~ly, it was generally agreed that the
difference between articles 25 (1) (c) ~nd 26 (1) (b) shoul~ be maintained.

38. In connection with paragraph f)) of article 25, a question was raised
concerning the meaning of the phras~ -asserted a valid claim- app~aring in
subparagraph (a), e.g., Whether, in orapr for a party to be able to raise a
ius tertii defence, the third person must have instituted legal proceedings to
establish his claim to the instrument, or whether he must merely havp notified the
party of his claim to the instrument. A view was expressed that the word -valid­
should be deleted, since that word impli~d that a party could not raise a
ius tertii defence unless the third ~rson's claim to the instrument had been
finally adjudicated as valid in legal proceedings. Such a result could not have
been intended by the provision. Moreover, by virtue of the word -valid-, a party
faced with a demand for payment of the instrument by a holder would face difficulty
in deciding whether to pay the instr~m.nt if he had to evaluate whether a claim by
& third person was valid. On the other hand, it was pointed out that the inclu8ion
of the word -valid- would not requir~ a party to delay deciding whether to pay the
ir.strument until the validity of a claim to the instrument by a third per80n had
been finally adjudicated. The effect at thil!t word -valid- was that the party could
decine either to payor not to pay the lnstrumeklt, but that such a decision would
be at his peril if t.he claim to the instrument by the third person were
subsequently adjudicated to be vali~ or invalid, as the case may be. A view was
expressed tha~ the word -valtd- should be retained in order to prevent a party from
raising a ius tertii defence that was palpably false.

39. According to a further view, article 25 (3) should be read in conjunction with
article 68 (3), under whiCh a part. who paid ~n instrument without knowledge of a
valid claim to the instrument by a third p~rson was discharged. The incent of
~rticle 25 (1) Ib) was to establish th~ circumstances und~r which t~~ party could
invoke the claim to the instrument by a third person as a defence against a holder.

40. The Commission decided to refer to tne drafting group the task of clarifying
the language of subparagraph la) of article 25 (3) in the light of the questi~~s

raised concerning the word ·valid-.

41. The drafting group proposed that the word -valid- should be deleted from
article 25 (3) (a). However, in vip.w of the differing views expressed with respect
to the use of that word, the Commission decided to retain, for the time being, the
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word MvalidM in that article and also in articles 25 2), 26 (2) and 68 (3), and to
refer the questions concerninq the U£le of the word to the Working Group and the
Commission when they considered the draft Convention further.

42. Subject to the drafting decisions referred to in the foregoing paragraphs, the
Commission adopted article 25 (see, however, later decision on article 25 (1) (c),
paras. 50-57 below).

Defences and claims that may be set up against a protected holder (article 26)

43. The Commission agreed with the decision of the Working Group at its fourteenth
session to add to article 26 (11 (a) a reference to article 59 (see A/CN.9/273,
para. 10).

44. In connection with article 26 (1) (b), a view was expressed that the defences
that could be asserted against a protected holder shoUld be restricted (\ order to
promote the usefulness and acceptability of an international negotiable
instrument. In accordance with that view, the formulation of subparagral'h (b) as
it appeared in document A/CN.9/274 was preferable to the formulation contldered by
the Working Group at its fourteenth session (see A!CN.9/273, pau. 16). "'he
defences to which a protected holder was subject under subparagraph (b) should be
limited to defences based on an underlying transaction between the protected holder
and the party from whom payment was demanded, or Lrising from any fraudulent act on
the part of the protected holder in obtaining the signature of that party on the
instrument. A party should not be able to assert a defence arising out of a
transaction between himself and the protected holder unrelated to the instrument.
According to an "additional view, a protected holder should be subject not only to
defences arising out of the Underlying transaction, but also to defences arising
out of situations related to the underlying transaction, such as a prolongation
agreement.

45. The Commission considered whether the defences to which a protected holder was
subject under subparagraph (b) of article 26 (1) should be exclusive or whether the
protected holder should also be subject to additional defences that might ~
available under national law. In that connection, the Commissl~n considered
whether or not subparagraph (b) should affect defences such as set-off or
counterclaim, which n,ight be available under national law to a party facillC) a claim
on an instrument by a protected holder. A view was expressed that if defences
other than those referred to in sl'bparagraph (b) were to remaln available under
national law, the subparagraph should expressly so plovide in order to promote
certainty as to the defences to which a protected holder was SUbject.

46. It was notpd that, generally, set-off nnd counterclaim were matters of
procedural law. However, it was also pointed out that in some legal systems such
rights were regarded as matters of Substance.

4;. It was observed that the question of whether or not a protected holder should
be subject to defences under national law in addition to those specified in
subparagraph (b) was particularly important in some common law systems, where a
protected holder was subject to v~ry limited defences vis-A-vis his immediate
party. It would be of concern to those legal systems if a protected holder were to
be subject to defences under national law in addition to those referred to in
8ubparagraph (b). It was noted that subparaqraph (bl was a compromise between
those legal systems in which a protected holder was subject to a broad range of
defences vis-A-vis his immediate party and those systems in which the protected
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holder was subject only to very limited defences. Accordingly, the .iew was
expressed that a protected holder '3hould not be subject to addItional defE'nces
under national law.

48. It was generally agreed that Bubparagraph (b) was not intended to interfere
with defences such a~ set-off and counter~laim that might be available under
national law. It was also generally agreed that the wording of the subparagraph
should remain as it stood, subject to the use of the word "transaction", which was
rpferred to th~ drafting group.

49. Subparagraph (cl of article 26 (11 was adopted.

Reference to article 25 in article 4 (7) (al

50. It was sugaested that in the light of the text of article 25 (11 as adopted,
the definition of protected holder in article 4 (71 might need amendment. In its
present wording article 4 (71 nrecluded :1 holder from qualifying as Cl prolected
holder if, when he became a holder, he pad knowledge of any defence upon the
instrument referred to in article 25. Accordingly, he would be precluded from
qualifying as a protected holder if he had knowledge of a defence to contractual
liability based on a transaction bet~~en himself and a party even though that
transaction was unrelated to the issue or transfer ot the instrument
(article 25 (11 (cl). It was suggested that the tienial of the status of protected
holder in those circumstances was undesirable and that article 4 (7) might
therefore be amended to avoid that result (e.g. by providing that a holder was
preclud"d trom qualifying as a protected holder if he had knowledge of a defence
referred to in article 25 (1) (aI, (b) or (d) i.

51. There was considerable support for this suggestion. The view was expressed,
however, that the result of such an amendment might be that a holder would qualify
as a protected holder even when he had knowledge of a defellCe to contrdctual
liability that was available to the immediate party from whom he took the
instrument on the basis of the underlying transaction between the holder and that
party.

52. It was noted in reply that ~.ile the holder might in such circumstances
qualify as a protected holder, an immediate party could set up as against the
protected holder the defence based on the underlying transaction
(article 26 (1) (b». Il was observed, however, that while an action against the
immediate party might not be available by reason of article 26 (11 (b), the fact
that the holder obtained the status of protected holder might have other
conseauences (e.g. a transfer by the protected holder might vest in a subsequent
holder ~he rights of Cl protected holder: article 27 (Ill.

53. The view was also expressed that the phrase "a defence upon the instrument
r,eferred to in article 25" contained in article 4 (7) needed further
consideration. ArLicle 25 (1) referred to a range of defences that any party,
immediat~ or remote, might set up aqainst a holder who was not a protected holder,
and it was unclear whether knowledge of any of those defences would preclude a
holder from becoming a protected holder.

54. After deliberation, the Commission decided that article 4 (7) needed
modification in the light of the difficulties noted above and entrusted this task
to an ad hoc working party. The ad hoc workinq party concluded that the reference
to article 25, as contained in article 4 (71 (I), was appropriate, except for those
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defences arising from a transaction or relationship between the immediate party ilno
the holder that was not related to the issue or tranfifer of the instrument. In
order to express this exception, it was proposed that a distinction should be made
in article 25 (1) (c) between defences resulting from the underlying tranr;action
and defences resulting from other transactions and to exclude this latter part (l(

the provision from the reference contained in article 4 (7) la).

55. The Commission considered the following proposal of the ad hoc working party:

(a) To modify urticle 4 (7) (a) as follows:

"(a) He was without knowledge of a claim to 01' defence upon the
instrument referred to in article 25, other than in
paragraph (i) (c) (ii), or of the fact that it was dishonoured by
non--acceptance or non-payment, and"

(b) To modify article 25 (1) (c) as follows:

"Any defence resu .. ting from

"( i) the underlying tLansaction between himself and the holder,

"( i i) any other transaction between himself and the holder that would be
available as a defence against contractual liability."

56. It was observed that the proposed new text maintained in ~rticle 4 (7) the
words "a claim to or defence upon the instrument rel-erfed to in article 25". In
the earlier deliberations in the Commission, it had been noted that the reference
to article 25 gave rise to difficulties in identifying the parties mentioned in
articl~ 4 (7) within the context of article 25, although such identification was
neceSG ry to give effect to the reference.

57. It was observed in reply that any attempt to draft article 4 (7) without such
a reference led to extreme complexity of language in article 4 (7). After
d·!liberation, the Commission adopted the proposed teAt of articles 4 (7) and
25 (1) (c) that had been proposed by the ad hoc working party with a drafting
amendment to article 4 (7) proposed by th~ drafting group.

Shelter rule (article 27)

58. A view waG expressed that under the present wording of article 27, its
intended effect might not be clear. After deliberation, it was agreed that the
effect of article 27 was that a transferee of a~ instrument from a protected holder
acquired the rights that the protected holder had at the time of the transfer, it
did not confer protected holder status up.)n the transferee.

59. The Commission, after deliberation, adopted article 27.

Presumption of protected holder status (?rticle 28)

60. A proposal was made to delete article 28 on the grounds that a person raising
a defence should not have to prove knowledge by the claimant of facts that would
prevent the claimant from being a protected h::>lder. In opposition to the proposal,
it was st~ted that the rule expressed in article 28 was contained in many legal
systems and that the rule strengthened the transferability If an instrument. Thp
proposal was not adopted.
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61. The Commission, after deliberation, adopted article 28.

Liability of transferor by endorsement or by mere l'e_livery (article 41)

62. The Commission approved of the approach taken in article 41 under which its
provis~ons applied both to a transfer by mere delivery and to a transfer by
endorsement and delivery. It was Juggested that the opening language of the
ar~icle needed amendment to ma~e it clear that the article applied to both those
catego,,: ies of transfer. The Commission agreed th&t becausll the art icle applied to
both categories of transfer, it should not be placed undec the heading -The
endorser- but should be placed urder an inde~endent heading. The Con~i8sion also
agreed that the interest rate referred to in paragraph (3) of article 41 should be
calculated in accordance with article 66. Subject to those agreed changes, the
Commission adopted article 41.

Article 5 (and its relationship to other articles)

63. The Commission considered the definition contained in article 5 as to when a
person is considered to have knowledge of a fact.

64. The v.~ was expressed that while under the article a person is considered to
have knowledge of a fact if he either has actual knowledge of a fact or could not
have been unaware of its existence, the second element· as :n fact superfluou~. If
a person could not have been unaware of the existence ~. a fact, he would appear to
l\ave actual knowledge of the fact. The view was also expressed that the meaning of
the phrase -could not hav\! betcl1 unaware of its existence- was unclear, and that the
phrase might therefore be interpreted differently in different jurisdictions. It
was observed in reply that in some legal systems the term -actual kncwledge- was
given a ver~' restricted meaning, and that a wider meaning was required in the
con~extp, in which the woed -knowledge- was used in the draft Convention. For
example, wheie ~ person deliberately chose to ignore a fact, knnwledge of the fact
should be imputed to him ~ven though he could not be said to have actual knowledge
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definition contained in article 5 to the proviso as contained in
articles 25 (1) (d) and 26 (1) (c). Th~ view was expressed that, in view of the
definition contained in article 5, t~e proviso might be deleted. Where the absence
of knowledge of a fact by a persol was dl!e to his negligence, knowledge of the fact
might be imputed to that person by th~ applicati''''11 of the rluase -could not have
been unaware of its existence- contained in article 5. Retaining both this phr~se

in article 5 and the proviso in articles 25 (1) (d) and 26 (1) (c) might le~d to
duplication of or nconsi-t:ency in language. The aifficulty might be resolved
either by delet~~1 the proviso from articles 25 (1) (d) and 26 (1) (c) or by
deleting article 5. Anothl!r approach to resolving the difficulty might be to add
at the commencement of article 5 the words "unless otherwise stated in this
Convention-. It was also noted that use of the term -negligence- might le~d to
difficulties of interpretation in some legal systems.
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66. Under anothe .. 11 .!>w, however, it was desirable to retain the words "provided
that such absence of kno"'ledge was not due to his negli'Jence" in
art icles 25 (11 (d) and 26 (11 (cl. I t was possible to envisagesituat ions where
it could not be h'i"ld that a person could not have been unaware: '){ the existence of
a fact (article 5). but where that person might be held to be nelligent. For
exa"'lple, if a prol1liJ!I:.~ory note was placed before a p'-rson by a trusted employee with
tl.g nature of the d(>;~ument concealed and it 10Ias therefore signed by that person as
maker, the circumstances might make it difficult to find that he could not have
bE'en unaware of the llature of liia document that he was signing. Neverthelesfl,
those circumstance~ might have imposed on that person a duty to make inquiry about
the document he was Eligning and his signing without inquiry might have constituted
negligence. It was, also observed that if use of the term "negligence" might lead
to difficulties of interpretation, a different term of equivalent meaning might be
used. Furthf>clilore, the addition of the words "unless otherwise stated in this
Convention" to artie le 5 was undesir~~l~ because that addition would reduce the
certainty of meanin(j that the def:nition <\s presently drafted gave to the term
"knowledge" •

67. After deliberation, the Commission decided that the proviso should be retained
in articles 25 (1) lul and 26 (1) Ic).

611. The Commission recognized that the arguments advanced in respect ot the
relationship of the definition contained in article 5 and th~ proviso as contained
in articles :5 III Idl and 26 (1) (cl also applied in regard to the proviso in
<Irticles 23 (2) and 23 bis (2). It was noted that the following additional
consideration was relevant in regard to the latter articles. Those articles
covered the possible liability of a COllecting banker when the instrument contained
a forged endorsement. While different approaches were possible as to the extent of
liability of a banker collecting such an instrument, the present text refl~cted a
com~rcmise solution that appeared to be acceptable to bankers. Deletion 0f the
proviso, which would eli~inate the compromise solution, was therefore undesirable.

69. After deliberation, the Commission decided that the proviso should be retained
in articles 23 (2) dnd 23 bis (2).

70. The Commission considered the dei inition contained in article 5 in relation to
the word "knowledqe" as used in articles 4 (7), 11 (2) (aI, 41 (11 (r.:), 41 (21 ilnd
68 (3) and decided that the definition was satisfactory in the context of those
articles.

2. Review of other ifiques and draft articles considere~

~e Working Gro~

Article 1

71. It was proposed that a new subparagraph reading "is domiriled with a bank,"
should be added after subparagraph (c) of article 1 (2) and (J) and that
article 51 (d) should be deleted.

72. After deliberation, the Commission was of the view that the proposed amendment
would unduly restrict the scope of the inatrumf>nts to which tile draft Convention
would apply, and accordingly did not adopt the proposal.
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73. The view was expressed that the provisions of article 1 definina when an
instrument was to be regarded as international so as to attract Lhe application nt
the Conventior. were unsatisfactory. An instrument in respect ot whlCh thf· 1'\("11:('(,

specified in article 1 121 lel were exclusively within a single State would not
attract the application of the Convention. However, the application of the
Convention would continue to be excluded even if the instrument thereafter
circulated in a different State le.g. was endorsed in a different Statel. It WuS

observed in reply that the provisions of article 1 gave autonomy to ~he parties to
attract the application of the Convention at the time the instrument was i5Bued by,
inter alia, specifying that at least two of the places mentioned in
article 1 (2) le) were situated in different States.

74. It was recognized that article 1 (2) le), which cletermined when an instrument
was international 80 .liS to attract the application of the Convention, was tht"
result of decisions taken by the Commission at e~rlier sessions after extenslve
deliberath:m. Accordingly, the Commission dil!cided to maintain the approach
reflected in article 1.

75. The view was expressed that article 1 combined two different sets of
reauirements, namely, the international elements necessary for the application of
the Convention and the conditions for the validity of an instrument. A proposal
was therefore made to separate those two sets of requlr~ment8 by dividing article I
into two articles. The Commission noted that the same pro~sal had been placed
before the Working Group on International Negotiable Instruments at its fourteenth
session, but had not been adopted by the Working Group Isee A/CN.9/273, paras. 61
and 621. While the proposal at~racted some support, the prevailina view was that
it should not be adopted.

76. The view was expressed that it was unclear whether article 1 required an
instrument to show where all the places mentioned in article 1 (2) le) and (3) (el
were situ~ted, and whether showing where those places were situated was an
esqential condition for the validity of an instrument. It was observed in reply
that the provisions of article 1 (2) lel ar.c.i 131 le) were only directed to
determining when an instrument was intern~,tional so as to attract the application
of the Convention and required that the instrument show that two of the places
mp.ntioned therein were situated in different states as a condition for such
applic~tion. It was agreed that this meaning should be clarified by a suitable
amendment to the opening words of article 1 (2) le) and (3) le) and the ~atter wa~

referred to the drafti~g group. The Commission adopted a proposal by the draftinq
group to amend the opening words of article 1 121 le) and 131 lel as follows:

"Iel Specifies at least two of the following places and indlca es that any
two so specified are situa~ed in different States:".

77. A suggestJon was made that in order ~o attract the application of thp
Convention, article 1 12\ and /3\ should require the words "Intern~tional bill of
exchange IConvention of ••• 1" or the words "International promissory note
IConvention of ••• 1" to be contained only in the heading of an instrument and not
in the text of an instr~ment. A further suggestion was made that those words
should be reauired to be in a single specified language, as that requirement would
enable an instrument to which the Convention applied to be easily identified. The
Commission did not accept those suggestions.

78. It was agreed that the draft Convention should not contain a definition of thp
term "writing". Rather, the meaning of the word should I:lf' left open 60 tha~ It
could be interpretpd in accordance with evolving practices and technological
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developments. It was stated that it would be difficult to arrive &t a satisfactory
definition of "writing". Moreov~r, the word was usually not defined in national
legislation concerning negotiable instruments, and the absence of a definition had
not led to difficulties.

79. A vif,,1 was expressed that a problem could arise where an instrument { ,"siated
of several pages. In some cases, for example, the essential terms of the
instrument were contained in one or more pages, but the signature appeared only on
the last paqe, and it was questionable whEther such an instrument was valid under
the draft convention. It was suggested that if it were intended that the essential
requirements of an instrument could be contained in separate paqes, the draft
Convention should expressly so provide.

80. ~ccordinq to another "iew, no problems arose with respect to the validity
und~r the Convention of an instrument conoisting of several pages, when all the
pages were fixed together to form a single document. It was noted, however, that
some of the terms of a mUlti-paged instrument might make the instrument
conditional, contrary to article 1 (2) (b) and (3) (b) of the draft Convention.

81. It was agreed that instruments consisting of several pages were covered by the
draft Convention.

82. It was observed that a provision excluding cheques from the scope of
application of the Convention was necessary for those legal systems where a cheque
was regarded as a form of bill of exchdnge.

83. The Commission, aft,'r deliberation, adopted article 1 with the above-mentioned
mod if icat ions.

,-"estions relating to article 2

84. A view was ex:'ressed that the Convention should require an instrument to be
linked in some way with a contracting State in order for the Convention to apply to
the instrument. According to that view, it was unacceptable for a drawer in a
non-contracting State to be able to draw a bill on a drawee ~n another
non-co~tractinq State and to make th@ bill subject to the Convention.

85. In addition, it was also noted that some leyal systems did not recognize the
autonomy of a drawer or maker to choose the law to which an instrument was
subject. If an action were brought on the instrument in such a State and tha~

State ua~ not a party to the ConvQntion, it would not be bound to apply the
Convention. rather, it would apply the rules of the legal system indicated by its
own conflict of laws rules. Those conflict of laws rules were not likely to
indicate lhe rules applied in a contracting State (i .e., the Convention) if there
existed no link between the instrument and a contracting State. The possibility
that a court in a non-contracting State would not apply the Convention,
notwithstanding that a party had purported to make the instrument subject to the
Convention, would lead to uncertainties with rL,pect to the application of the
Convention and the legal rules governina international negotiable instruments.
Although that uncertainty could not be completely eliminated, it might be moderated
by requiring, for example, that the place where the instrument was drawn lr the
place where it was to be paid was situated in a contracting Stale.

86. According to another view, the uncertainty re~erred to in the previous
paragraph was not a major concern to bankers. They would prefer to be able to
determine from the face of the instrument whether the Convpntion applied. They
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could do so wi th reasonable certainty under article 2 as it was drafted at
present. If the Convention were to require a link between a place indicated on the
instrument and a contractina State, bank personnel handlinq an instrument would
have to ascertain whether or not the indicated place was in a State that was a
party to the Convention.

87. Questions were raised as to th~ meaninq and effect of article 2 as drafted at
present. Accordinq to one view, artirle 2 waR misleading, since it implied that a
court in a contracting State would in all cas.. ~ be compelled to apply the
Convention if a party had made the instrument bject to the Convention, whethec or
not the places indicated on the instrum~nt were situated in contracting States. It
was stated that there were cases in which some States, even if th~y were parties to
the Convention, would, by application of their conflict of laws rules, apply
national leqal rules rather than the Convention. For example, where an instrument
was drawn in a non-contracting State, a court in the contracting Staf.~ might apply
the law of the State where the instrument was drawn, rather than the C:ollvention.

88. The prevailing view, however, was that the intent and meanina of article 2 was
that a court in a contracting State must ~pply the Convention to an instrument
meeting the requirements of the Convention, even if the conflict of laws rule!. of
that State would result in the application of some other law.

89. A view was expressed that under that interpretation of article 2, there would
exist a conflict between the Convention now being drafted and the 1930 Geneva
Convention for the Settlement of rtain Conflicts of Laws in Connection with Bills
of Exchange and Promissory Notes. It was questioned, therefore, whether a State
which was a party to that convention could also become a party to the Convention
currently ~,ing drafted by the Commission.

90. Owing to the apparent lack of clarity with respect to the meaning and effect
of article 2, the article was referred to the drafting group with instructions to
clarify the article so as to reflect its intended meaning and effect. The drafting
group proposed to amend the beginning of article 2 to read as follows: "A
Contracting State shall apply this Convention without regard to whether ••. ".

91. ,ring consideration of that proposal by the Commission, it was noted that
Slnce the Convention was addressed only to contracting States, the proposed wordinQ
would not preclude a non-contracting State from applying the Convention if Its
conflict of laws rules indicated that the Convention should apply. However, a view
was expressed that the proposed wordina did not conform to the wording usually
found in private international law conventions and that the original wording of
article 2 as it appeared in document A/CN.9/274 was preferable, subject to
replacing the word "applies" with the words "shall apply". The Commission decided
to retain the original wording subject to the suggested change.

Interpr~tation of the Convention (article 3)

92. A view was "xpressed that the reference in article 3 to the observance of good
faith in international transactions should be deleted. It was suggested that the
obligation to observe good faith was incumbent upon the partIes to a transaction
and should not be directed to a tribunal interpreting the Conveo~.un, which was the
object of article 3. In addit~on, it was unclear what was meant by the observance
of good faith in international tranFactions. The prevailing view, however, was
that the ceference to the observance of good faith should he retained.
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obligation to observe good faith was incumbent upon the partIes to a transaction
and should not be directed to a tribunal interpreting the Conveo~.un, which was the
object of article 3. In addit~on, it was unclear what was meant by the observance
of good faith in international tranFactions. The prevailing view, however, was
that the ceference to the observance of good faith should he retained.
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<I \. A view was expressed that the draft Convention ohould not contain a defi"ition
of the term "siqnature". In support of that view, it was stated that the methods
of signature in use and legally recognized varied from State to state, and it would
bp difficult for the Convention to reflect those local practices and legal
rp.quirements/ rather, the question of permissible methods of signature should be
left to be resolved by national law. It was also stated that no problems had
arisen from the absence ~f a definition of "signature" in the Uniform Law annexed
to the 1930 Geneva Convention providing for a Uniform Law for Bills of Exchange and
Promissory Notes. That point, however, 'was disputed.

94. According to another view, the word "signature" should be defined in the draft
convention. It was observed that, under article 1 (2) If) and (3) If), the
signature of the drawer or maker was ~n indispensable element for the ~onvention to
apply to an instrument. It was, therefore, important for parties to have Bome
certainty that a signature by a particular method would be valid in States where
the instrument might be negotiated or sued upon. Without a definition specifying
the methods of signature that were acceptable, that certainty would not exist.

95. The Commission considered various mettlods of signature that should be included
in a definition of the term "signature". It was generally l:lgreed that the
definition should refer to handwritten signature, which was the mast traditional
method. A view was expressed that the mechanical methods of signature referred to
in article 4 (10) should also be included in the definition. Further suggestions
were made that the definition should refer to "illegible signature", i.e.,
signature by characters or symbols, and to signature by electronic means.
According to another view, however, signature by electlonic mealls should not be
included, since that might imply that an instrument need not be on paper.

96. Differing views wer~ expressed with respect to article X. According to one
view, if the Convention were to define signature as including both handwritten and
non-handwritten forms of signature, article X must be included in order to meet the
interests of those States that required signatures made in their territories to be
handwritten. It was noted, however, that the concerns of those States might. to
some extent, be met by article 30, under which a person whose signature was forged
was not liable on the instrument.

97. According to anott. r view, article X should not be inclUded in the draft
Convention. In support of that view, it was stated that inclusion of the article
Would produce uncertainty with respect to the validity of a signature and would
impair the circulation of instruments. In dealing with instruments containing
signatures by methods other than handwriting, bank peCtlonnel would have to
determine whether the State where the signature was made had deposited a
reservation pursuant to article X. Moreover, the Convention did not require the
instrument to indicate 'che place where the signature was made, it would therefore
be impossible in many cases to ascertain whether the signaturp had been made in a
State that had depositf~ a reservation pursuant to article X.

98. A suggestion was made that if article X were retained, the draft Convention
shOUld require the instrument to indicate th,~ place where the signature was made.
According to another suggestion, it should be clarified whether or not a State that
had not deposited an article X declaration must regard as invalid a signature by
non-handwritten means made in a state that had depo'ited such a reservation.

·-19-

<I \. A view was expressed that the draft Convention ohould not contain a defi"ition
of the term "siqnature". In support of that view, it was stated that the methods
of signature in use and legally recognized varied from State to state, and it would
bp difficult for the Convention to reflect those local practices and legal
rp.quirements/ rather, the question of permissible methods of signature should be
left to be resolved by national law. It was also stated that no problems had
arisen from the absence ~f a definition of "signature" in the Uniform Law annexed
to the 1930 Geneva Convention providing for a Uniform Law for Bills of Exchange and
Promissory Notes. That point, however, 'was disputed.

94. According to another view, the word "signature" should be defined in the draft
convention. It was observed that, under article 1 (2) If) and (3) If), the
signature of the drawer or maker was ~n indispensable element for the ~onvention to
apply to an instrument. It was, therefore, important for parties to have Bome
certainty that a signature by a particular method would be valid in States where
the instrument might be negotiated or sued upon. Without a definition specifying
the methods of signature that were acceptable, that certainty would not exist.

95. The Commission considered various mettlods of signature that should be included
in a definition of the term "signature". It was generally l:lgreed that the
definition should refer to handwritten signature, which was the mast traditional
method. A view was expressed that the mechanical methods of signature referred to
in article 4 (10) should also be included in the definition. Further suggestions
were made that the definition should refer to "illegible signature", i.e.,
signature by characters or symbols, and to signature by electronic means.
According to another view, however, signature by electlonic mealls should not be
included, since that might imply that an instrument need not be on paper.

96. Differing views wer~ expressed with respect to article X. According to one
view, if the Convention were to define signature as including both handwritten and
non-handwritten forms of signature, article X must be included in order to meet the
interests of those States that required signatures made in their territories to be
handwritten. It was noted, however, that the concerns of those States might. to
some extent, be met by article 30, under which a person whose signature was forged
was not liable on the instrument.

97. According to anott. r view, article X should not be inclUded in the draft
Convention. In support of that view, it was stated that inclusion of the article
Would produce uncertainty with respect to the validity of a signature and would
impair the circulation of instruments. In dealing with instruments containing
signatures by methods other than handwriting, bank peCtlonnel would have to
determine whether the State where the signature was made had deposited a
reservation pursuant to article X. Moreover, the Convention did not require the
instrument to indicate 'che place where the signature was made, it would therefore
be impossible in many cases to ascertain whether the signaturp had been made in a
State that had depositf~ a reservation pursuant to article X.

98. A suggestion was made that if article X were retained, the draft Convention
shOUld require the instrument to indicate th,~ place where the signature was made.
According to another suggestion, it should be clarified whether or not a State that
had not deposited an article X declaration must regard as invalid a signature by
non-handwritten means made in a state that had depo'ited such a reservation.

·-19-



99. Some of those objecting to article X stated thht if retention of
article 4 (10) made it necessary t~, include article X to meet the interests of some
States, it was preferable for article 4 (10) to be deleted. others preferred to
retain article 4 (10) and also to include article X, if necessary.

100. It was generally agreed that the most desirable approach would be to attempt
to formulate, as a compromise, a definition of "signature" that would take into
account the interests of those favouring a broad definition of the word and those
favouring a restricted definition and that would make it possible to avoid
including article X. In that connection, a view was expressed that the definition
should refer expressly to handwritten signature and facsimile thereof, but should
also be broad enough to include signatures effectdd by certain other methods in usp.
in various parts of the world. However, to be satisfactory to those States that
required signatures in their territories to be handwritten in order to protect
against falsification, those other methods should be limited to methods that
afforded a degree of authenticity equivalent to that afforded by handwritten
signatures. It was stated that such an approach would allow courts or national
legislatures to recognize the validity of methods of signature that might come into
practice in the future but that conformed to the general parameters of the
definition.

101. It was also suggested that the definition should provide a reaso~able degree
of certainty that a signature by a particular method would be regarded as valid,
alt ough it was recognized that the commercial risk with respect to methods that
were not expressly mentioned in the definition could not be completely eliminated.

102. Taking into account these views and based upon a proposal of the drafting
group, the Commission agreed to adopt the following definition of signature and to
delete article Xl

"'Signature' means a handwritten signature, or a facsimile th~reof, or any
other means of effecting the equivalent authentication, and 'forged signature'
includes a signature by the ,,'rongful or unauthor i zed use of such means."

Articles 4 (11) and 71 (1 bis)

103. The Commission considered article 4 (11), which sets forth a definition of
"money" and "currency". It also considered a note by the secretariat (A!CN.9!285,
paras. 1-4) prepared in response to a request to the secretariat by the Working
Group on International Negotiable Instruments to consult with the International
Monetary Fund (IMF) on the definition set torth in article 4 (11).

104. The Observer of IMF noted that article 4 (11) enabled an instrument governed
by the draft Convention to be drawn in a monetary unit of account established by an
intergovernmental lnstitution 0r by agreement betweell two or more States.
In so far as thoe Special OrawLlg Right (SOR) established by IMF was concerned, it
was intended to be the subject of transactions between States members of IMF who
were also members of a special SOR department within IMF. IMF had laid down rules
regulating the transfer of SORs among members qualified to make transfers, and
those rules related, for example, to exchange rates and the value dates for
transactions. While the draft Convention permitted instruments to be drawn in
monetary units of account and reyulated the transfer of such instruments, it was
not intended that the c:'lra't Convention should derogate from the rules laid down by
IMF regulating the transfer of SORs, or the rules laid down by any other
intergovernmental institution or by two or more States regulating the transfer of a
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monetary unit of account established by such intLrqovernmental institucion or
States. In the view of the observe. of IMF, it was desirable to reflect this
intention in the draft Convention by adding a proviso to article 4 (11) on the
following li~e5: "provided that the Convention shall apply without prejudice to
the rules of an intergovernmental institution or to the stipulations of an
agreement between two or more States relating to a monetary unit of account
established by &uch institution or agreement".

105. The view was expressed that the addition of the suggested proviso was
unnecessary, since there was little danger that the draft Convention would be
interpreted as derogating from the rules of an intergovernmental institution or the
stipulutions of an intergovernmental agreement relating to a monetary unit of
account established by such institution or agreement. The view was also expressed
that the concerns of IMF might be met by the inclusion of a statement in the report
of the Commission on the work of its current session to the effect that, in the
understanding of the Commission, the draft Con',ention was not to be so
inte.preted. The prevailing view, however, was that the addition of a proviso
clearly resolving the issue in question was preferable, and the Commission decided
to include a proviso on the lines of that suggested by the observer of IMF.

106. The Commission also examined the following two considerations in respect of
monetary units of account established by agreement between two or more States,
which had been brought to the attention of the Commission by the secretariat (see
A/CN.9/285, para. 4):

(a) The definition in article 4 (11) would include the units of account
denominated in specified quanticiee of gold found in several important liability
conventions. Those did not appear to be among the units of account contemplated by
the Working Group when they formulated the definitionJ

(b) Units of account created by agreem~nt of two or more States for specific
purposes might be terminated when that purpose was fulfilled. It was possible that
nQ ~eans of converting those units into replacement currencies or units of account
would be devised, especially if the States cancen' (j were unaware that private
obligations had been created in that unit of account.

107. The Commission entrusted to an ad hoc working party the task of formUlating a
proviso to be added to the definition in article 4 (11) (see paras. 104-10'> above)
and also the task of determining whether article 4 (11) needed additional
modification in the light of the considerations tlet forth in paragraph 106 above.

108. The view was expressed that the provisions of article 71 (1 bis) regulating
the payment of ~n instrument the amount of which was expressed in a monetary unit
of account needed clarification. That article might be interpreted as providing
that, when the amount of an instrument is expressed in a monetary unit of account
that is transferable between the person who is to make payment and the person who
is to receive payment and when the instrument specifies that payment is to be made
in a currency of payment, payment nevertheless cannot be made in the sperified
currency. The wording of the article might therefore be modified to avoid this
interpretation. The Commission referred that article for consideration to the same
ad hoc working party examining article 4 (11).

109. The Commission considered a proposal of the ad hoc working party and of the
drafting group to add to the end of article 4 (11) the following text:
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"provided that this Convention shall apply without prejudice to the rules ot
the intergovernmental institution or to the stipulations of the agreement."

and to replace paragraph (1 bis) of article 71 by the following text:

"( 1 bis) When the amount of an instrument is expressed in a monetary unit of
account within the meaning of articll'! 4 (11) and t~..: '1Ionetary unit of account
is transf~rable between the person making payment and t~~ person receiving it,
then, unless the instrument sp~cifies a currency of payment, payment shall be
made by transfer of the monetary unit of account. If the monetary unit of
account is not transferable between those persons, payment shall be made in
the currency specified in the instrument or, if no such currency is spec if led,
in the currency of the place of payment."

110. After deliberation, the Commission adopted those proposals.

Article 6 (b) and (c)

Ill. The Commission considered article 6 (b) and (c), which provides that the sum
payable by an instrument is deemed to be a definite sum even though the inotrument
states that it is to be paid by instalments at successive dates (article 6 (b)) or
by instalments at successive dates with the stipulation on the instrument that u~)n

default in payment of any instalment the unpaid balance becomes due (article 6 (c)).

112. The view was expressed that thOse provisions were not acceptable because they
led to technical difficulties (e.g. complexity in the provisions of the
instruments, difficulties in calculating the interest duel. Article 6 (c) in
partiCUlar was open to objection because it might encourage the drawing of
instruments that operated harshly against the debtor.

113. The prevailing view, however, was that since the practices described in those
two provisions were current in international trade, the use'ulness of the draft
Convention would be enhanced if instruments subject to it were permitted to include
such provisions. Furthermore, While an acceleration clause under article 6 (c)
might be harsh in a given case, a debtor waR free to object" to such a term whicll
the creditor wished to include in an inRtrument. After deliberation, the
Commission adopted article 6 (b) and (c).

Instruments with floating interest rates (~rticle 7)

114. The Commission considered Whether the draft Convention should include a
provision permitting the issuance of instruments with floating (or variable)
interest rates. In that connection the Commission had before it a note by the
secretariat dealing with this issue (A/CN.9/285, paras. 5-12). The Commission
considered the issue in the light of the following new article 7 (5) proposed by
the secretariat:

"(5) A rate at Which interest is to ~ paid may be expressed either as a
definite rate or as a variable rate. For a variable rate to qualify for this
purpose, it must vary in accordance with provisions stipulated in the
instrument and those provisions muot refer to one or more other rates of
interest [that are both publicly available and not subJect to the control of
the payee)."
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115. There was support for the view that the draft Convention should not include
such a provision. The inclusion of a floating interest rate might l~ad to
uncertainty as to the extent of the debtor's payment obliqations. This uflcertainty
might in turn impede the circulation of instruments with such rates. Furthermore,
unless safeguards were adopted, a floating interest rate miqht be influenced by the
creditor in his own favour. In addition, since interest rates tended in general to
increase and not decrease, a floating interest rate would probably not favour the
debtor. As a reSult, the view was expressed that such a provision was not in the
interest of developing countries. It was also noted that instruments with floating
rates had not been regarded as significant in international trade by financial
institutions in some countries.

116. The prevailing View, however, was that the inclusion of a provision permitting
floating interest rates would greatly increase the attractiveness of the draft
Convention to the financial community. Instruments with floating interest rates
were currently in use in certain financial markets, although they did not qualify
as negotiable instru~ents. Inclusion of a provision in the draft Convention
permitting floating interest rates would allow such instruments to qualify as
negotiable instruments and to circulate. ~n1s in turn could be expected to reduce
the interest charged on those :nstruments. While a floating interest rate might
introduce an element of uncertainty as to the extent of the debtor's payment
obligations, article 6 (d) of the draft Convention already countenanced an element
of uncertainty by providing that a sum payable by an instrument is deemed to be a
definite sum although it is to be paid according to a rate of exchange to be
determin~d a~ uirecced by the instrument. Furthermore, recent experience had shown
that interest rates often decreabed, and therefore it could not be concluded that a
floating interest rate would normally favour the creditor.

117. The Commission considered the requirements contained in the new artiCle 7 (5)
proposed by the secretariat that in stipulating a variable interest rate, the
provisions in the instrument dmust refer to one or more other rates of interest
[that are both pUblicly avail~ble and not subject to the control of the payee]".
The view was expressed that it was undesirable for the proposed paragraph to permit
the variation of the interest rate on the instrument to be linked only to a
variation in one or more other interest rates I in practice, floating interest rates
were linked to commodity price indices or other sources. While there was some
support for this view, the prevailing view was that a reference to only one or more
other rates of interest should be permitted.

118. The Commission considered whether the proposed new paragraph in the draft
Convention should require that the reference rates of interest were to ha "both
publicly available and not subject to the control of the payee". It was noted that
both reqUirements were directed to reducing the possibility that the reference rate
of interest might be influenced by an interested party. It was also noted that the
meaning of "publicly available" might be uncertain. For example, there might be
differences of view as to whether a rate used by only a few banks and available
only upon inquiry from c~e of those bankS was "publicly available". In view of
that uncertainty, the suggestion was made that the reqUirement should be deleted
and that the parties should be given autonomy to select a reference interest rate,
provided that that rate was determined or determinable on the instrument.

119. With regard to the wor~s "not subject to the control of the payee", the view
was expressed that the concept of "control" was unclear, and it was suggested that
the clearer phrase "not subject to unilateral variation by the payee" might be
substituted. It was also noted that a reference solely to "control of the payee"
was insufficient, protection against COntrol of the reference i~terest rate by
other parties to the instrument (e.g. endorsers) was also needed.
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that uncertainty, the suggestion was made that the reqUirement should be deleted
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substituted. It was also noted that a reference solely to "control of the payee"
was insufficient, protection against COntrol of the reference i~terest rate by
other parties to the instrument (e.g. endorsers) was also needed.
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120. After deliberation, the Commission decijed to retain the concepts underlyinq
the use of the wording "both publicly available and not subject to the control of
the payee", but referred the text of article 7 (51 prepared by the Secretariat to
an ad hoc working party for consideration in the light of the deliberations in the
Commission.

121. The Commission considered the following new article 7 (51 proposed by the
ad hoc working party:

"(51 A rate at which interest is to be paid may be expressed either as a
definite rate or as a variable rate. For a variable rate to qualify for this
purpose, it must vary in relation to one or more reference rates of interest
in accordance with provisions stipulated in the instrump.nt and each such
reference rate must be published or otherwise available to the public and not
subject, directly or indirectly, to unilateral determination by the pavee or
by any person named in the instrument at the time the bill is drawn or the
note is made."

122. The Question was raised as to the time that was relev~nt under the proposed
paraaraph for referring to the reference rate. It was stated in reply that the
reference rate contemplated was one that would be published or available during the
lifetime of the instrument whenever a need to refer to that rate arose (e.g. whpn
it became necessary to calculate interestl.

123. The .:.juestion was rai~ed as to what words were qualified by the phrase "at th.,
time the bill is drawn or the note is made". It was stated in reply that the
phrase qualified the words "named in the instrument". It was aareed that the text
of the paragraph needed modification to make this clear.

124. It was observed that the phrase "any person named in the instrument" might
lead to difficulties of interpretation where a person was named in the instrument
only for the purpose of identifyil~ a reference rate (e.g. the reference rate is
identified as that published by a named bank). Since it was not intended that the
phrase should cover a person named in the instrument only for that purpose, it was
aareed that che text of the paragraph needed to be modified to clarify which
persons were intended to be covered by the phrase.

1~5. After deliberation, the Commission adopted the new paragraph, entrusting to
the drafting group the task of making the needed modifications referred to in the
previous two paragraphs.

126. A proposal was made that the uncertainty as to the extent of the debtor's
paym~nt obliaations and hardship to the parties created by extreme fluctuations of
interest rates might be mitigated if the provision to be included in the draft
Convention permitted the parties to stipUlate that the interest rates applicable
c9uld neither exceed nor be less th~n specified rates of interest. Under another
proposal, any instrument that provided for floating interest rates would be
required to estahlish a reasonable minimum and maximum rate of interest. The view
was expressed that imposing such limitations was undesirable because they were not
currently found in the use of floating interest rates in commercial (as contrasted
with consumer) loans.

127. The following specific proposals were made to add a new paragraph (5 bisl to
article 7 in order to provide for limits on the amount by which varidble interest
rates on an instrument could fluctuate:
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Proposal A

"In order for a floating interest to be agreed to, the instrument shall at th~

same time indicate the rules agreed on to prevent fluctuations, whether
upwards or downwards, from having consequences which, according to reasonable
criteria in international trade, are contrary to equity, to the detriment of
any of the parties and of the holder of the instrument."

Proposal B

"Where the rate at which interest is to be paid is expressed as a variable
rate, it may be stipulated that such rate shall not be less than or exceed a
specified rate of interest."

128. In support of proposal A, it was stated that some parties to commercial
transactions would be willing to agree to the use of instruments subject '0

variable interest rates only if the fluctuation of the interest rate, and thus of
the amount of interest that they would be required to pay, was limited. The
acceptability of instruments covered by the Convention, and of the Convention
itself, would therefore be enhanced if the Convention provided for such limits.
Proposal A allowea the parties tile freedom to agree upon various techniques for
limiting the amount of fluctuation in accordance with their commercial needs, whil~

proposal B restricted them to one particular technique. It was also stated that
propo ~ would require the parties to agree u~on a limit to the amount the
inter~ ate could fluctuate, thereby reducing the extent to which a variable
interest rate provision on an instrument would depart from the fundamental
principle of negotiable instruments law that an instrument should not be subject to
circumstances external to it. According to another view, however, by providing [or
such limits, the Convention would depart even furth~r from that principle.

129. In support of proposal B, it was stated that it was preferable to leave it to
the parties to agree as to whether or not the amount of fluctuation of the rate of
interest on an instrument should be limited, rather than to obligate them to agree
upon such limits. If proposal A were adopted, parties who desired not to have such
limits would not be able to use an instrument governed by the convention. In
addition, the criteria specified under proposal A for the validity of limits agreed
upon by parties were vaque and would lead to uncertainty as to whether a variable
interest rate provision would be regarded as vulid in particular cases.

130. Some representatives who favoured proposal B in principle suggested that the
parties should not be restricted to formulating limits by stipulating a minimum or
maximum rate of interest, they should also be permitted to agree upon other
techniques. Som~ such representatives stated that the right of parties to agree
UPOII limits of any nature was implicit in paragraph (5) of article 7 as adopted by
the Commission, therefore, it might be preferable not to include a
paragraph (5 bis).

131. After deliberation, it was decided to add paragraph (5 bis) to article 7 along
the following lines:

"(5 bis) Where the rate at which interest is to be paId is expressed as ,1

variable rate, it may be stipu. ated on the instrument that such rate ghat] not
be less than or exceed a specified rate of interest, or that the ~ariationG

are otherwise limited by express provisions."
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lJ2. 'I'he Commission considered what should be the consequences if the parties
selected a floating interest rate that did not meet the requirements of the
proposed 3rticle 7 (5) /e.g. the parties selected a rate that was not publicI","
available). It was noted that in those c~rcum8tanc~8 alticl_ 7 (4) would apply and
the instrument would bear no interest. ~he Commission considered In alternative
solution prepared by the secretariat /A/CN.9/28~, para. 8) and reflecteJ in the
tollowing proposed new article 7 (6):

"/6) If a variable rate does not qualify under the preceding paragraph or for
any reason it is not possi~le to determine the numerical value of the variable
rate for any period, interest shall be payable for ~he relevant period at lhe
rat~ specified in article 66 (2)."

113. '['he Comrh~ssion decided th"t th~ Convention should provide for a substiLute
rate of interest to apply when the v~riable rat~ selected by the parties did not
meet the requirp.ments oc the draft C~nvention.

U4. 'I'he drafting group, after considering tl.e diSCUSSions of the Commisslon
concerning ne~ paraaraphs (5), (5 bis) ~nd (6) of article 7, proposed that those
paragraphs be worded as follows:

"/5) A rate at which interest is to be paid may be expressed either as a
definite rate or as a variable rate. For a variable rate to qualify for this
purpose, it must vary in relation to one or more reference rates of interest
in accordance with pruvisions stipUlated in the instrument and each such
reference rate must be published or otherwise made available to the public and
not subject, directly or indirectly, to unilateral determination by any person
who, at the time the bill is drawn or the note is made, is named in the
inst.:ument as payee, drawee, or actual .:lr prospective party or other loider.

"'5 bis) Where the rate at which inte~~qt is to be paid is expressed as a
varlable rate, it may be stipuJat!?il ex;:>ressly on the instru.nent that such rate
shall not bf, less than or exce·ed a specified rate of interest, or that the
variatlons are 0 herwise limited.

"/6) If a varL.ble rate does not qualify under paragraph (5) of this arti.cle
or for any reason it is not possible to determine the numerical value of the
variable rate for any period, interest shall be payable for the relevant
per iad at the rate calcul,~ted in c1ccordance with art icle 6fi (2)."

135. A question was raised concerning the meaning of the words "prospective party"
at tb" end 01 the proposed paragraph (5). It was stated that the intention in
reSph,'t of the provinion 1.1 which those words occurrf'd was to refer to all persons
named in the instrument at the time it was drawn or made who were to have righ~s on
the instrument or were expected to have such rights and who should not be able
u{lilaterally to affect the reference rate of interest. The provision waq intended
to exclude other persons, for exa~ple those mentioned in the variation clause, such
as a bank, who would set the reference rate of interest.

136. Paragraphs (5), /5 ~~) and (6) as proposed by ~he drafting group ware adopted.

Questions rel ltinq to article 8 (2)

137. A proposal wab made to delete article 8 (2) on the grounds that t~e legdl
effects of the rule contained in that provision were not ~lear, e.g., whether
preser.tment, notice of dishonour or protest were necessary with regard to an
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endorser /tft.r maturity. Moreover, it was stated that the situation envisaged in
article '~i w~s not likely to occur frequently. After deliberation, it was
decidf' retdn article 8 (2).

Inc(~te i d):ruments (article 11)

138. :~ pc, ..Kmal was made to add to aT'ticle 11 a new paragraph providing that a
holder may c~mpl~te an instrument only before the instrument has matured. It was
contended thdt if, at the date of maturity, an instrument waa not complete in
accordance with the rftquirementl of ~rticle 1, the instrument could not be regarded
as covered by the Convention. That contention was, however, disputed. In
opposition to the yropos~l, it was noted that it was pos8ible for an instrument to
be tlansferred after matu~ity, thus, it should be possihle to complete 3n
instrum~nt after maturity. The proposal was not adopted.

139. Article 11 W&s adopted.

Clao~es prohibiting further transfers (articles 16 and 20 (3))

140. A view was exprossed that the treatment of the subj~t of a stipulation by a
drawer or maker restricting transfer of the instrument (article 16) and the s~bject

of a clause by an endclrl'll[ restr icting further transfer of an instrument
(article ~o (3)) should be maintained in separ. ~ articles. It was noted that the
efiee" of article 16 was to restrict the tranaf..r.abiUty of an instrument
~b initio, while the effect of article 20 (3) was to restrict only transfer
subsequent to the tranbfer under the endorsement. Treating the two subjects in
separate articles would avoid any misunder.standing as to the time when the
restriction on transfer UfOcame effective. According to another view, however, the
use and und~lstanding ol he Convention '~uld be facilitated if all provisions
concerning cla, .os rest h:ting the transfer of an instrumen j!re included in
article 16, which waa contained in the chapter of the draft.;onvention entitled
"Transfer".

HI. In connection with dIose oli:ticles, the Commission conslaered whISt should be
the effeet of an endorsement and transfer of an instrument that did not conform to
the restr.ictive clause. According to one view, the endorsement and transfer should
be regarded as ineffective. According to another view, the endorsement and
transfer should be deemed to have been made for collection only. It was agreed
that whatever solution was adopted, it should be expressly set forth in the draft
Convention.

142. The Commission reached the following deciJions on those issues. The subjects
of stipUlations by a arawer or maker restricting transfer of an inntrument and of
clauses by an endorser 'fstricting further transfer should both be ·iealt with in
article 16, in separate paragr~phs. In both caseu, the consequence should be that
the instrument was not transf&rable except for pUlposes of collec~10n. If an
instrument was porported to be transferred with an endorsement that did not
indicate that the transfer was for collection only, the endorsement should be
deemed to be all endorsement for collection.

143. After considering these questions, the drafting group pr~posed that article 16
should read as tollowsl

"(11 When the drawer or the maker has inserted in the instrument such words
as 'not negotiable', 'not transferable', 'not to order', 'pay (X) only', or
words of similar import, the instrument may not be transferred except fOl
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purposes of colle~tion, and any endorsement, even if it does 1I0t contain words
authorizing the endorsee to c.)Uect the instrument, :'s deemed to be an
endorsement for collection.

"(2) When an endorsement contains the words 'not negotiable', 'noc
transferable', 'not to order', 'pay (X) only', or words of similar import, the
instrument may not be transferred further except for purposes of collection,
and any sLlbsequent endorsement, even if it d"es not contain Wt rds authorizing
the endorsee to collect the instrument, is deemed to be an en~orsement for
collection. "

144. It was noted that the proposed paragraph (2) consisted of an amended version
of former artic~e 20 (3). The Commission adopted the proposal of the drafting
group.

~lied u=ceptance or representation (articl~ 30)

14 5. It was noted that refen",ces to implied ~'aiver had been omitted from
articlps ~2, 58 and 63, but that the reference to implied acceptance or
representation hbd been retained in article 30. A view was expressed that that
reference in article 30 should also be deleted. In support of that view, it was
stated that uncertainty would exist if a person who~e signature had been f.orged
could be made liable on the instrument as a result l)f conduct from which hi!'
acce~tance 0r rep'esentation ~ould be implied. It would be difficult for a
purported transferee to know whether such an implied act had occurred, anu whether
th~ forger or the per80n whose signature was forged was liable on the instrument.
Moreover, covering such implication would be contrary to the scheme of the
Conventio•. , accordinq to wliictl matters affecting the rights and duties of the
parties arisin~ from the instrument must be explicit. It was noted that deleting
the reference would not affect the liability for damages off the instrument of a
person who, by his conduct, induced another person to believe that he had accepted
or repr!sented the forged signal".lue to be his O"In.

146. According to another view, however, the (ptero'nce in ~rticl~ 30 should be
retained, on the ground.! that it was appropriate for a person to be liable on the
instrument when, by his conduct, he impUedly accepted or represented the forged
signature to be his own. It was also stated that the underlying question dealt
with by article 30 was simply one of authority to sign the instrument, and that
such questions generally depended upon circumstances off the instrument. Another
view, however, was that arti~le 30 did not deal with the question of authority.

147. A proposal was made to delete the possibility ot both express and implied
acceptance or representation by deleting the second sentence of article 30. In
support of that proposal, it was stated that to make the person whose signature was
forged liable on the instrument without his actually having signed it was contrary
to the scheme of the Convention. Such a person should only be liable for damages
off the instrument. According to tto prevailing view, however, at least a person
who had expressly indicated that a forged si'jnature was his own or tt:"t he would be
bound by it should be liable on the in trument. As a result, the pruI:" "Ial to
delete the second sentence of article 30 was not accepted.

148. A proposal was made to delete the words "expressly or impliedly" frOI'

article 30. In opposition tu that proposal, it was stated that the delel'Lcn ~f the
words woul~ result in uncertainty as to whether an implied acceptance or
representation would be covered.
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149. After discusflion, it was qener.t11y agreed that article 30 flhollld hl-' rpdralt ..d
without uflinq the words "expresRly or lmpli ..dly", and in such a way aR to enahlf" il

cuurt to imply .rom the conduct of a person whose siqnature had bpen fnraed that he
had accepted or repreRented the forged signature to he his own, with lilt' result
that he would he liahle on tht' instrument.

ISO. A propoRal Wl'.i made to "llll'nd the second Rentencp of artiel .. lO tl read a~;

followR:

"Neverthpless, where such person has accepted to he hound hy thp [orqed
siqnature or represented that the Bignatllre was his own, he iR li1\b1p as if he
had siqned the instrument himself, according to the terms of such acceptance
or represent~tion."

151. It waR stated that the words "according to the terms of sl'.::h accpp':ance or
representation" were intended to permit a person whose signature h~d heen forqpd to
accept the forged 6i~nature or represent that it was his own only towards
particular holders. After delibpration, the Commission decided to adopt lhp
proposal to amend the Second sentence of article 30, but to exc'ude thosr words.

Exclusion of liability by drawer (article 34 (2))

152. With respect to the last sentence of article 34 (2), 1:1 view was expressed that
a stipulation by the drawer of a bill excludinq or limiting liability for payment
should be operative only if the drawee had ac~epted the bill, or if the bill had
been signed by a guarantor for the drawer or for the drawee since the drawer should
not be able to disclaim his liability unless there was another primarily liahle
party. The prevailing view, however, was that the present text of article 34 (2),
under which the stipulation would be effective if another party was or became
liable on the bill, should be retained. In support of that view, it waR stated
that it was Rufficient if there was a party, whether he he an acceptor or an
endorser, from whom payment of the bill could be claimed. In addition, it was
noted that the present text reflected a compromise between the Geneva and tr.e
Anqlo-American systems on this point. It was also in accordance with commercial
practice.

Article 42

153. The view was expressed that in commercial practice guarantees were sometimes
entered into which were not written on the instr~ment or on a slip affixed thereto
(".~.110nge"). Under most national laws those guarantees were valid, althouqh they
might only be effective as between the immediate parties to the contract of
guarantee. Since, however, the present ~ording of article 42 (2) might be
interpreted as not permitting those ~uarantees, it was proposed that the article
should he modified to prevent that interpretation. The prevailing view, however,
was that the present wording of article 42 (2) was satisfactory. In support of
that view, it was observed that the draft Convention did not in general deal with
agreements outside the instrument and that the addition of wording which clarified
in one instance that those agreements were pe.mitted miqht lead to the inferpnce
that, in other instar~es where no such words were added, the Conventi,)n would
exclude agreements ( ·;jde the instrument. I t was also observed that any provision
to be added to the dldlt Conv~ntion to permit. the creation of guarantees outside
the instrument. might need to determine the nature of permitted guarantees, and this
determination mioht l,:)ad to an undesired limitation on the autonomy of the partlPf-;
to enter into quarantees of their choice. The Commission theretorf' did not ddopt
that proposa 1.
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154. The Commission considered article 42 (6), which waa a provision introduced
into the draft Convention by the Workinq Group at its fourteenth session (see
A/CN.9/273, para. 110, and annex).

155. After deliberation, th~ Commission adopted article 42.

Article 46------
156. The Commission considered artkle 46, which had been modifieci by the Workinq

I Group at its fourteenth session (see A/CN.9/273, paras. 112 and 113, and annex).
There was support for the view that the possibility given to the drawer under the
first sentence of article 46 (1) to stipUlate that a bill must be prf>sented for
acceptance before the occurrence of a specified event needed reconsicieration, since
the inclusion of such a term in the instrument might be regarded as making the
order contained in the instrument conditional. The instrument would then not
satisfy the requirement contained in artil le 1 (2) (b) that it contain an
ullconrHti •.nal order to pay from the drawer to the drawee.

157. It was noted in reply that the provision under con&ideration had been included
because inquiries among ban!dnq a','d trade institutions had shown thal stipulations
requesting the holder not to present the bill before the occutrence of a specified
e\~nt (e.g. that presentment was to be delayed until the mer~handise sold under an
underlying transaction had arrived or until the customs c'~arance of the
merchandise) were not infrequently included in bills of exchange. If the specified
event did not occur, presentment for acceptance as directed by the stipulation
would obviously be impossible and be dispensed with under article 48 (b), and the
holder would acquire an immediate righ'~ of reCourse by virtue of article 50 (ll (b)
and (2). The present w~rding was therefore a compromise solution directed to the
needs of international trade and ~njoyed the support of banking circles.

158. After deliberation, the Commission adopted article 46.

Articles 51 (h) and 58 (2) (d)

159. After deliberation, th~ Commission adopted article 51 (h), which was a
provision modified by th~ Working Group at its fourteenth session (see A/CN.9/273,
paras. 115-117, and annex). The Commission also adopted article 58 (2) (d).

Article 66

160. The Commission considered the follcwina issues arising in relation to
article 66 (2). It was noted that the article dealt with the rate of interest
rayable on an unpaid instrument after maturity, and that the first two Sentences of
the article provided for rates of interest to be payable at 2 per cent per annum
above certain rates specified in those two sentences. However, the figure two had
been placed by the Working Group within square brackets, leaving it to the
Commission to take a final decision on the rate of interest to be payable.

'61. In its third sentence article 66 (2) contemplated that a rate to be specified
in the draft Convention would apply in the absence of the rates specified in the
first two sentences of the paragraph, however, no decision had been taken by the
Working Group as to what that rate might be, l~aving it to the Commission to decide.

162. In regard to the rates set forth in the first two 8entences of the article,
the view was expressed thdt the reference interest rate given in those sentencei
(i.e. "the official rate (bank rate) or other similar appropriate rate effective in
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the main centre of the country •.• ") might not exist i~ some countries. ~n other
countrie!l there might be more than one official rate. In still otbf"f cOllntrieR, it
waR uncertain whether there existed an official or "bank" rate. Accordinqly, the
int~reRt rate to be specified in the last sentence, which applied in the ahsence of
t;le rates set forth in the previous sentences, assumed great importance. The view
was also expres!led that the official rate effective in the main centre of the
c'luntry where the instrument WdS payable (first sentence of article 66 (2» miqht
not be an appropr iate ratp if the instrument was payabl£: in a currency other th,,"
the currency of the count., wher~ the instrument was payable.

163. The vie.., was also expressed that setting the rat. payable by adding 2 per '::ent
to the reference rate was unjustified and resulted in d rate that was excespive.
Under another view, however, a rate of 2 per cent above the reference rate was
justifiable, since the reference rate ~ould usually be set by public financial
institutions at a level below that set by commercial institutions for default in
payment under lOstruments used in international traue transactions. An addition of
2 per cent to the reference rate was therefore needf,d to br ing the rate payable
into line with commercial practice.

164. In regard to t.he rate to be inserted in the last sentence of the article,
there was general agreement that it would be inappropriate for that sentence to
contain a specific figure to be effective during the entire pen od the Convention
would be in force. Any figure inserted, even though appropriate at the time it was
inserted, might later cease to be appropriate because of changed economic
conditions. It WaS therefore preferable for that sentence to refer to a rate that
was determinable, but that would vary with changing economic conditions. It was
observed in that connect.ion that it would be desirable to select a determinable
rate that would not vary widely in the process of d€termination in different
countries.

165. The following proposals were made as to the rate of interest to be payable
under the third sentence of article 66 (2):

(a) The ratt!' that would bt& tlujudqed uy a. COurt under t'lc:ili\)nal ltiw [U[

non-payment of an instrumentl

(b) The rate that the creditor would have to pay if he horrowed in a
co~~ercial market the amount of money in regard to which there had been default in
payment I

(c) A rate that would be set by each State at the time it became a party to
the draft Convention. That rate would be applied under the Convention by the
courts of that Statel

(d) The prime rate of interent in a countrYI

(e) The reasonable commercial rate existing at the time interest had to be
calculated.

166. Views were exchanged on those proposals. It was observed that hanklnQ circleR
in some countries were reluctant to accept a rate that was not clearly and
immediately ascprtainable at the time that interest had to be calculatpd.
Accord ir.Q 1y, rates that cou Id be ident if ied on 1y after cou rt interven t ion, or on
which there might he differences of view (e.Q. reasonable commercial -atpR), were
not acceptable.
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167. In opposition to the proposal set forth in paragraph 165 (a) above, it was
noted that adoption of a rate that would be adjudged by a national court might
result in wide disparities in the rates that were effective in ditferent countries
or ev~n in the different constituent units of a federal state. Furthermore, the
rates set under national legislation might not reflect the compensation actually
awarded by courts for non-payment. For example, in some countries, the interest
rates set under national legislation were low in comparison with rates that would
adequately compensate creditors, taking into account prevailing commercial
conditions. In some of thOSH countries the courts WOUld, in addition to the
interest a~judged undp.r the legisJ.ation, also award a sum by way of ddm~ges as
addItional compensation. Moreover, if a State had become a p&rty to the 1930
Geneva Convention providing a Uniform Law for 8ills of ~xchange and Promissory
Notes without makinq a reservation under article 13 of ann~x 11 thereto, adoption
of this proposal would result in the award of interest at only 6 per cent
larticle 48 of the Uniform Law), although this rate was not in line with current
commercial rates of interest.

168. There was some support for the adoption of the rates referred to in
paragraph 165 Ib) and Ce). The adoption of those rates was opposed on the ground
that they might not be easily ascertainable.

169. There was greater support for the following rate devised on the lines of that
described in paragraph 165 (a): the rate that would be adjudged under national law
in respect of default of payment on an instrument in court proceedings instituted
at the place where the instrumen' was payable. It was noted that court proceedings
for default would normally be instituted at the place where the instrument was
payable, and accordingly the rate in question would be easily ascertainable.

170. The Commission decided to refer to an ad hoc working party the revision of
article 66 (2) and (3) in th~ light of the deliberations in the Commission. The
working party was also requested to consider the effect of mndifications to
article 66 (2) and (3) on other articles of the draft Convention where
article 66 (2\ and (3) was referred to. Another iusue referred to the working
party was whether the reference in article 66 (1) Cb) (i1) to "the sum specified in
paragraph (1) Ib) Cj)" was appropriate or whether it should be limited to "the
amount of the instrument".

171. In the light of proposals by the ad hoc working 'arty and the drafting group,
the Commission decided to amend article 66 (2) to rea,l as follows:

"The rate of interest shall be the rate that would be recoverable in legal
proceedings taken in the jurisdiction where the instrument is payable."

172. In connection with article 66 (3), which dealt with discount for payment of a
bill bf'fore maturity, it was noted that the same problems concerning the existence
of "the official rate (bank rat~)" encountered in connection with article ~6 (2)
did not exist with respect to "the official rate Cdiscount rate)". However,
observations were made with respect to the stipulation of a rate in the last clause
of article 66 (3) comparable to those expressed in relation to the last sentence of
article 66 (2). Accordingly, the Commission decided to amend the last clause of
article 66 (3) to read as follows:

"or, if there is no such rate, then at Sti~h rate as is revsonable in the
circumstances."

-32-

167. In opposition to the proposal set forth in paragraph 165 (a) above, it was
noted that adoption of a rate that would be adjudged by a national court might
result in wide disparities in the rates that were effective in ditferent countries
or ev~n in the different constituent units of a federal state. Furthermore, the
rates set under national legislation might not reflect the compensation actually
awarded by courts for non-payment. For example, in some countries, the interest
rates set under national legislation were low in comparison with rates that would
adequately compensate creditors, taking into account prevailing commercial
conditions. In some of thOSH countries the courts WOUld, in addition to the
interest a~judged undp.r the legisJ.ation, also award a sum by way of ddm~ges as
addItional compensation. Moreover, if a State had become a p&rty to the 1930
Geneva Convention providing a Uniform Law for 8ills of ~xchange and Promissory
Notes without makinq a reservation under article 13 of ann~x 11 thereto, adoption
of this proposal would result in the award of interest at only 6 per cent
larticle 48 of the Uniform Law), although this rate was not in line with current
commercial rates of interest.

168. There was some support for the adoption of the rates referred to in
paragraph 165 Ib) and Ce). The adoption of those rates was opposed on the ground
that they might not be easily ascertainable.

169. There was greater support for the following rate devised on the lines of that
described in paragraph 165 (a): the rate that would be adjudged under national law
in respect of default of payment on an instrument in court proceedings instituted
at the place where the instrumen' was payable. It was noted that court proceedings
for default would normally be instituted at the place where the instrument was
payable, and accordingly the rate in question would be easily ascertainable.

170. The Commission decided to refer to an ad hoc working party the revision of
article 66 (2) and (3) in th~ light of the deliberations in the Commission. The
working party was also requested to consider the effect of mndifications to
article 66 (2) and (3) on other articles of the draft Convention where
article 66 (2\ and (3) was referred to. Another iusue referred to the working
party was whether the reference in article 66 (1) Cb) (i1) to "the sum specified in
paragraph (1) Ib) Cj)" was appropriate or whether it should be limited to "the
amount of the instrument".

171. In the light of proposals by the ad hoc working 'arty and the drafting group,
the Commission decided to amend article 66 (2) to rea,l as follows:

"The rate of interest shall be the rate that would be recoverable in legal
proceedings taken in the jurisdiction where the instrument is payable."

172. In connection with article 66 (3), which dealt with discount for payment of a
bill bf'fore maturity, it was noted that the same problems concerning the existence
of "the official rate (bank rat~)" encountered in connection with article ~6 (2)
did not exist with respect to "the official rate Cdiscount rate)". However,
observations were made with respect to the stipulation of a rate in the last clause
of article 66 (3) comparable to those expressed in relation to the last sentence of
article 66 (2). Accordingly, the Commission decided to amend the last clause of
article 66 (3) to read as follows:

"or, if there is no such rate, then at Sti~h rate as is revsonable in the
circumstances."

-32-



173. The Commission adoptftd a propoHal to add to article 66 a new
paragraph 12 bis), as follows:

"12 El!) Nothing in paragraph (2) prevents a court from awarding damages or
compensation for additional lo~s caused to the holder by reason of delay in
payment."

3. Consideration of further questions and draft articles

Conditional endorsements larticle 17)

174. It was generally agreed that, under article 17, an endorsement for the purpose
of transferring an instrument to a holder muat be unconditional. If an endorsement
was made subject to a condition, the condition was to b& disr~garded with respect
to the transfer of the instrument, and the transferee became a holder even if the
condition was not fulfilled. However, differing views w~re expressed with respect
to the effect, if any, of a condition upon the liability of the endorser to parties
subsequent to the endorsee. According to one view, the condition should also be
disregarded with respect to the liability of the endorser towards those parties.
It was stated that that approach would promote the circulation of an instrument.

175. According to another view, however, a condition should not be disregarded with
respect to the liability of the endorser towards parties subsequent to the
endorsee. In support of that view, it was stated that if an instrument was
transferred to an endorsee in connection with an underlying transaction betw~en the
endorser and the endorsee that was subject to a condition and the condition ~jS not
fUlfilled, the endorser justifiably expected not to be liable, whether the
condition was set forth in the endorsement on the in3trument or ~'as only contained
ln the underlying agreement. If the endorser had a defence against the endorsee
based upon the non-fulfilment of the condition, holders subsequent to the
transferee could also be affected by the condition by virtue of article 25, i.e., a
subsequent holder who knew of the condition and that it had not been fulfilled
would be subject to a defence ba&eu upon the condition.

176. It was stated that if a condition in an endorsement were to be prohibited and
disregarded with respect bOth to the transfer of the in~trument and the liability
of the endorser, there would exist an inconsistency between article 17 and
article 40 (2), under which an endorser was able to exclude or limit his liability.

177. The Commission decided that article 17 should be redrafted in such a way that
a condition in an endorsem~nt was to be disregard~ as to parties subsequent to the
endorsee, and it referred the article to the drafting group.

178. The drafting group proposed the addition of the following sentence to
article 17 I~):

"The written condition is deemed not to have been written as to parties and
transferees subsequent to the enoorsee."

179. Views were expressed in opposition to that wording, based upon the reasoning
set forth in paragraph 175 above. It was stated that it might be wrong to
disregard totally the condition in res~ect of the liability of the enoorser towards
parties subsequent to the endorsee since it may be relevant as a notice about a
possible defence of the endorser. After deliberation, the Commission adopted the
proposal of the drafting group.
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Pledge of instrument by endorsement

180. A proposal was made to add a new article 20 bis reading as follows:

"When an ~ndorsement contains the statements 'value in security' ('valeur en
~~'I, 'value in pledge' I'valeur en gage'l, or any other statement
implying a pledge, the endorsee

"la) Is a holder by virtue of article 4 (6) and (7) and article 281

"Ibl May exercise all the rights arising out of the instrument,

"Ic) May only endorse the instrument for purposes of collection,

"Id) Is subject to claims and defences which may be set up against
the endorser only in the cases specified in articles 25 and 26.

Such an endorsee, having endorsed for collection, is not liabl.e upon the
instrument to any prior holder."

181. In support of that proposal, it was stated that a pledge of an instrument by
endorsement I"endossement pignoratif") was used in international trade as a means
of obtaining credit and that the draft Convention should contain special rules with
respect to the rights and status of a pledgee by endorsement. According to another
view, however, there was no practical need for such a provision, since the device
contemplated by the provision was not in common use. A number of questions and
objections were raised ,s regards certain elements of the proposed text, in
particular the rules set forth in sUbparagraphs (a) and (b). ~he Commission
decided not to entertain the proposal since it could not at the present stage
engage in a careful consideration of the various elements of the proposal and its
implications upon other articles of the draft Convention.

Questions relating to articles 34 (1), 35 (1) and 40 (1)

182. A proposal was made to delete the word "subsequent" from article 34 (1). It
was stated that it was unclear whether the phrase "any subsequent party" referred
to a party subsequent to the holder or one subsequent to the drawer. A further
view was expressed that this article should also obligate the drawer to pay a
gu~rantor of an endorser who had paid an instrument. Acccrdingly, it w~s agreed to
amend article 34 III along the following lines: by deleting the wordS "to any
subsequent party" and to replace them with the words "to any endorser or the
endorser's guarantol". It ~~as also agreed that the same language should be used in
article 35 III and, with the word "subsequent" inserted, in article 40 (1), since
here it was necessary to clarify ~hat the endorser was not obligated to prior
endorsers or their guarantors.

183. The Commission adopted the following proposals of the drafting group:

lal In article 34 (1), to replace the words "any subsequent party" with the
worde "any endorser or any endorser's guarantor",

Ib) In article 35 111, to replace the words "any party" with the words "any
endorser or any pndorser's guarantor".

IAs regards article 40 (11, see the proposal of the drafting qroup in para. 209
below. )
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Article 38 (1\ and its relationship with article 11

184. The Commissi·")n considered the meaning of the term "incomplete instrument" in
articles 11 and 38 (1) and whether the provisions in article 38 (1) dealing with
the acceptance by a dr~wee of an incomplete bill of exchange before it had been
signed by the drawer were satisfactory.

185. It was noted that different meanings were given to the term "incomplete
ins~rument" in articles 11 and 38 (1). Under article 11, an incomplete bill of
exchange was one that satisfied the requir~ments of subparagraph (a\ of
article 1 (2) that the bill contain in its text the words" international bi 11 of
exchange (Convention of ••• )" and of subparaqraph (f) that it be signed by the
drawer, but that failed to ~atisfy cue or more of the other requirements set out in
article 1 (2\. Under article 38 11\, however, a bill of exchange that satisfied
only the requirements of article 1 (2) (a\ was regarded as an incomplete instrument
that might be accepted by the drawee.

186. The view was expressed that as a result of the inconsistency in meaning of the
term "incomplete instrument" as used in arti-le 11 and in article 38 (11, a drawee
who accepted a bill before it had been signed by the drawer pursuant to
article 38 (1) did not receive the protection conferred by article 11 (2\, since
the latter article conferred protection only on an incomplete instrument as defined
in article 11 (1\. Since commercial needs sometimes made it desirable for a drawee
to accept a bill before it had been signed by the drawer, it was desirable that a
drawee who so accepted a bill should be given the protection conferred by
article 11 (2\. That protec~ion might be given by amending the opening words of
article 11 (1) to read: "An ir.complete instrument which satisfies the requirements
set out in Bubparagraph (a) of paragraph (2) of article 1, and bears the signature
of the drawer or the drawee ••• ".

187. :;:n reply, it was st.ated that the use of the term "incomplete instrument" in
article 38 (1) was inaccurate, since a bill of exchange that had not been signed by
the drawer was not an incomplete instrument, but rather a writing that was not a
negotiable instrument at all. A negotiable instrument came into being only after
signature by the drawer. No attempt should therefore be made to bring within the
definition of "incomplete instrument" in article 11 an instrument that had not been
signed by the drawer. It was stated that neither article 11 (1) nor article 38 (1)
contained a true definition of the term 11 incomplete instrument" and that it was
therefore not inconsist9nt that the two provisions, for their different purposes,
referred to instruments that were not complete as regards different requirements.

188. The Commission, after delibera~ ,decided to amend either article 11 or
~rticle 38 (1) so as to provide thal ~riting that merely satisfied the
requirement of article 1 (2\ (a) may ~~ accepted by the drawee and that, in such
case, the provisior.d of article 11 applied accordingly to the signing by the drawer
and any further completion by the drawer or another person. (See proposal by the
drafting group to amend article 38 (1), para. 209 below.)

Article 48

189. I t was noted that while article 48 specified the situat iOlls in which a
necessary or optional presentment for acceptance was dispensed with, it did not
addrebs the situation in which there was delay in making presentment for acceptance
by the holder and in which the delay was excusable in that it was caused by
circumstances that were beyond the control of the holder and that he could neither
avoid nor overcome. In contraBt, excusable delay was addressed by article 52 (1)
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(in relation to pres~ntment for payment), by article 58 (1) (in relation to
protesting an instrument for dishonour) and by article 63 (1) (in relation to
givin~ notice of dishonour). It was proposed that article 48 should be brought
into line with the other articles referred to and that the holder should be
obligated to make presentment for acceptance with reasonable diligence after the
cause for delay ceased to operate.

190. It was noted in reply that article 48 did not address the question of
excusable delay in making presentment for acceptance because article 47 required
presentment within a fixed period of time rather than within a reasonable period of
time, as was the case in some legal systems. The issue raised by excusable delay
was resolved through article 48 (b), under which presentment was completely
dispensed with if it could not with reasonable dilig~nce be made within the
pH-scribed time-· limits. It was also observed that the system reflected in
articles 47 and 48 worked with fairness in most instances. For example, when a
bill was drawn payable on demand or at a fixed period after sight, article 47 (e)
provided that it must be presented for acceptance within one year of its date.
Thus the holder had sufficient time for presentment, and if presentment was
prevented by excusing circumstances during the whole year, it was fair for the
holder to be permitted to dispense with presentment for acceptance and to proceed
against the parties to the instrument. It was observed, on the other hand, that
the system might not work fairly in other instances. For example, if a bill
provided on its face that it was to be presented within 30 days after the date of
the instrument and presentment was prevented by excusing circumstances during the
30 days but became possible on the thirty-second day, it was unfair that the holdf\f
should be entitled immediately after the lapse of the 30 days to proceed against
the parties to the instrument on the basis of constructive dishonour by
non-acceptance.

191. In regard to article 48 (b), it was proposea that the words "with reasonable
diligence" be replaced by the words "because of circumstances which are beyond the
control of the holder and which he could neither avoid nor overcome". In support
of that proposal, it was noted that the former words had a subjective meaning while
the latter words ha~ an objective meaning, the latter words were therefore
preferable. The retention ef the words "with reason~ble diligence" was supported
for the reason that they had a well-understood meaning. In addition, it was n ted
that a failure to present an instrument for acceptance might occur in two somewhat
different situations: first, where circumstances of force majeure prevented
presentment, and secondly, when the drawee could not be tracf\d. The words "because
of circumstances which are beyond the control of the holder and which he could
neither avoid nor overcome" did not readily apply to the latter situation, but the
words "with reasonable diligence" did so apply.

192. The following proposal was made with a view to resolving the diffiCUlties
noted l~~ve in regard to article 48:

(a) To add the following new paragraph to article 48:

"(1) Delay in making a n~cessary pres~ntment for acceptance within the
time-limit stated within the bill is excused when the delay is caused by
circumstances which are beyond the control of the holder and which he
could neither avoid nor overcome. When the cause of the delay ceases to
operate, presentment must be made with reasolltlble dil; nee.",

(b) T.o transform subparagraph (a) OF arti~le 48 into paragraph (2),
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(c) To replace subparagraph (b) of article 48 by the following new
paragraph (3):

P(3) When a necessary presentment for acceptance cannot be effected
~ithin the time-limit prescribed in article 47 (e) due to circumstances
which are beyond the control of the holder and which he could neither
avoid nor overcome, the necessary presentment for acceptance is dispensed
with. P

193. After deliberation, the Commission adopted the proposal, with the modification
that reference should be made in th~ proposed new paragraph (3) to both
article 47 (d) and 47 (e).

Articles 68 (3) and 73 (2)

Iq4. The Commission considered the consequences of payment by a drawee who had
accepted a bill (article 68 (3)), as contrasted with the consequences of payment by
a drawee who had not accepted a bill (article i3 (2)). It was noted that in the
formpr case, the drawee, as acceptor, who paid a holder who was not a protected
holder, would be discharged of liability only if he did not know at the time of
payment that a t ~d person had asserted a valid claim to the instrument or that
the holder had a, dred the in,,·;rument by theft, forged the signature of the payee
or an endorsee, or had participated in such theft or forgery (article 68 (3)).
Thus, other parties were discharged by virtue of article 73 (1) only if the
acceptor was without such knowledge. When the drawee had not accepted the bill,
however, it appeared that payment by him, irrespective of such knowledgd,
discharged all parties (article 73 (2)). It was suggested that this inconsistency
was not justifiable and that, therefore, article 73 (2) should be amended by addin'J
wording ~l"llg the following lines: P, except where the drawee pays a holder uho is
not a protected holder and knows at the time of payment that a third person has
"'sserted a valid claim to the instrument or that the holder acquired the instrument
by theft or forged the signature of the pay~e or an endorsee, or participated in
such theft or forgery".

195. The proposal was oppolled on the ground that articles 68 (3) and 73 were
directed to different ISSUE-So Article 68 (3) was directed to the issue of when a
party was discharged by payment. Article 73 (1). however, was directed to the
relationship between the discharge of a p~rty and the discharge c_ other part ~s

who had rights of recourSe against the dilacharged party. Article 73 (2) in turn
dealt with the relationship between payment by the drawee and the discharge of all
parties.

196. The Commission, after deliberation, decided to adopt the proposal.

Article 68 (4) (a bis)

197. The question was raised how a person other than the drawee, acceptor or maker
who paid an instalment under an instrument payable by instalments at successive
dates could exercise a right: of recourse against prior parties. It was noted that
under article 69 (4), a party making a partial payment was entitled to receive from
the holder a certified copy of che instrument and any authenticated protest
(article 69 (4) (b)) and could exercise his right of recourse by relying on that
certified copy. It was agrf!ed that a provision on the lines of article 69 (4) (b)
should be included in artic1e 68.
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Articles 44, 68, 69 and 73

198. It ~as stated that the draft Convention did not contain satisfactory rules
covering the following situations or issues: discharge in case of payment by
9uarantor of the liability of the party for whom he became guarantor, the
protection of a party paying an instrument payable by instalments at successive
dates, and the effect of partial payment by the guarantor of the drawee. To cure
these deficiencies, the following proposals were made:

Article 44

The present text of article 44 should be transformed into paragraph (2) and
the following text should precede it as new paragraph (I):

"Cl) Payment of an instrument by the guarantor in accordance with
article 68 discharges the party for whom he became guarantor of his
liability on the instrument to the extent of the amount paid.·

Article 68

Add in paragraph (4) the following subparagraph (a S!!):

"(a ter) If an instrument payable by instalments at successive dates is
dishonoured by [non-acceptance or] non-payment as ~o any of its
instalments and a party, upon the dishonour, pays the instalment, the
holder who receives the payment must give the party a certified copy of
the instrument and any necessary authenticated protest in order to enable
such party to exercise a right on the instrument.·

Article 69

Amend paragraph (3) (a) to read as follows:

"(3) If the holder takes partial payment from the drawee, the guarantor
of the drawee, or the acceptor or the maker:

"(a) The quarantor of the drawee, or the acceptor or the mak r is
discharged of his liability on the instrument to the extent of the
amount paid~ andw

Amend paragraph (4) Cb) to read as follows:

"(4) If the holder takes partial payment from a party to the instrument
other than the acceptor or the maker or the guarantor of the drawee:

( a) .....
Cb) The holder must give such party a certified copy of the
instrument and any necessary authenticated protest in order to
enable such party to exercise a right on the instrument.·

I

Article 73 (1)

Replace in paragraph Cl) the words "a right of recourse· by the words "a right
on the instrument".
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dates, and the effect of partial payment by the guarantor of the drawee. To cure
these deficiencies, the following proposals were made:

Article 44

The present text of article 44 should be transformed into paragraph (2) and
the following text should precede it as new paragraph (I):

"Cl) Payment of an instrument by the guarantor in accordance with
article 68 discharges the party for whom he became guarantor of his
liability on the instrument to the extent of the amount paid.·

Article 68

Add in paragraph (4) the following subparagraph (a S!!):

"(a ter) If an instrument payable by instalments at successive dates is
dishonoured by [non-acceptance or] non-payment as ~o any of its
instalments and a party, upon the dishonour, pays the instalment, the
holder who receives the payment must give the party a certified copy of
the instrument and any necessary authenticated protest in order to enable
such party to exercise a right on the instrument.·

Article 69

Amend paragraph (3) (a) to read as follows:

"(3) If the holder takes partial payment from the drawee, the guarantor
of the drawee, or the acceptor or the maker:

"(a) The quarantor of the drawee, or the acceptor or the mak r is
discharged of his liability on the instrument to the extent of the
amount paid~ andw

Amend paragraph (4) Cb) to read as follows:

"(4) If the holder takes partial payment from a party to the instrument
other than the acceptor or the maker or the guarantor of the drawee:

( a) .....
Cb) The holder must give such party a certified copy of the
instrument and any necessary authenticated protest in order to
enable such party to exercise a right on the instrument.·

I

Article 73 (1)

Replace in paragraph Cl) the words "a right of recourse· by the words "a right
on the instrument".
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199. As regards the suggested modification of article 44, it was understood that
payment by the guarantor would not discharge the party for whom he became guarantor
of his liability on the instrument as against the guarantor himself.

200. As regards the proposed new subparagraph (a 1!£) of article 68 (4), it was
agreed to retain the words placed between square brackets (i.e. "non-acceptance
or"), although dishonour by non-acceptance of an instrument payable by instalments
at successive dates was probably rare in practice.

201. As regards the proposed changes in article 69 (3) and (4), it was agreed that
partial payment by the guarantor of the drawee should be covered by paragraph (3)
since the liability of such guarantor was a primary liability in that he in fact
guaranteed payment. The insertion of the word "necessary" in paragraph C4} (b) was
justified by the fact that the party paying did not need any authenticated protest
in all circumstances, for example where protest was dispensed with.

202. The proposed replacement in articles 69 (4) Cb) and 73 (1) of the words "a
right of recourse" by the words "a right on the instrument" was justified on the
ground that it would enlarge the scope beyond the rights of recourse as covered by
articles 55 to 64 so as to include rights against primary obligors and the rights
of a guarantor against the party for whom he became liable.

203. The Commission, after deliberation, adopted the proposals, subject to drafting
amendments.

Article 71

204. It was noted that article 71 (1) provided that an instrument must be paid in
the currency in which the amount of the instrument is expressed. If the currency
in which an instrument was payable were not the currency of the country of the
payee and if payment was demanded in currency notes, the person who had to make
payment might find it impossible to make payment because he did not, at the time
payment was demanded, possess sufficient foreign currency notes to pay the amount
due. In that event, a dishonour of the instrument by non-payment would occur.
Thus, the article in its present form gave an opportunity to a holder who wished to
contrive a dishonour to do so by demanding payment in foreign currency notes
without prior notice. This problem might be solved by including in article 71 a
provision obligating the holder to give, prior to the demand for payment, notice to
the party from whom payment would be demanded that he required payment in foreign
currency notes.

205. The prevailing view, however, was that the diffiCUlty sought to be addressed
did not arise in practice, since holders of instruments did not usually wish to
obtain currency notes when the amount of the sum payable was considerable. If it
were decided that a provision should be included in article 71 under which a holder
who required payment in foreign currency notes was obligated to give notice of this
requirement to the party from whom payment was demanded, such a provision would
have to address the following issues: the period of advance notice) whether notice
had to be given even in cases where payment was demanded in the exercise of a right
of recourse, and the effect of a failure to give notice. The Commission, after
deliberation, decided not to include in the draft Convention a provision requiring
advance notice.

-39-
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Ar'':' icle n (1)

206. It was noted that article 72 (1) was lntended to avert any derogation ~y the
draft COllventloo of the riqht of a cOlltractinq State to enforce exchange cootrol
regulations applicable in its territory. However, some StateR had enacted
provisions for the protection of their currencies that could not be regarded aR
exchange control regull'tions, and it was desirable that the draft Convention should
not der~late from those regulations as well. To achieve this objective, it was
proposed that the words "and provisions relating to the protection of its currency"
be ad.:led afloer the words "exchange control regulations". After deliberal:ion, the
Commisuion adcpted that proposal.

207. A pi posal was made that the words "or may take into consideration" be added
after tile words "bound to apply". In support of that proposal it was noted that
under c~'rt~:n conventions relating to the conflict 0f laws a contracting State may
take into CO'lsideldtion cerlaln legal regulations tlnd, in particular, the mandatory
regulations of another State, while not being bound to apply them. While there was
some support for this proposal, the prevailing view was that the addition of the
proposed words would create uncertainty as to the meaning of article 72 (1). That
article was directed to ~nabling the enforcement of mandatory regulations
applicable in the territory of ,) contracting Stat., and the article ~as not the
appropriate place to 'leek to deal wi th llU'iOdatoq' regUlations applicable euts ide the
territory of a contracting State. After aeliberation, the Commission did not
accept the proposal.

Art iele 8U (1) (c)

208. It was noted th~t this article provided that, against the acceptor of a bill
payable on d ~nd, a right of action art .iog on an instrument may no longer I~

exercised after four years had elapsed from thp. date on which it was accepted. 1'de
provision would not be workable, however, if the acceptor had not indicatea the
date of his acceptance or if, failing such indication by the acceptor, the drawer
or the holder had not inserted the date of acceptance (article 38 (3»). It was
::herefore proposed to add the words "or, in cas'! no such date is shown, the date of
the instrument" at the end of article 80 (1) (c). After deliLerl1tion. the
Commission 3dcpted that proposal.

4. Certain ~raftin9 proposals not considered by the Commission

209. The Commission did not have time at the current session to consider the
following recommendations of the drafting group as to the formulation of
substantive dQ~isions of the Commission with respect to articles 38 (1), 40 (1),
41, 48, 66. 72 (1), 73 (2) and 80 (1) (t::),

Article 38 (1) (f"'e para. 188 above),

Add as a second sentence the following,

~In such case, article 11 Rha11 apply accordingly to comp1eti« n by the
~rawer or another person."

Article 40 (1) (l3ee paras. 182-183 atvJve) I

For "any subsequent party" read 8 any subsequent endorser or such
endorser's quarantor "
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Article 41 Isee para. 62 above):

Before article 41 jnsert the following heading:

"F. The tran::lferor by endorsement or by mere delivery"

Am~nd paragraph (1) to read as follows:

"(1) Unless otherwise agreed, a person who transfers an instrument, by
endorsement and delivery or by mere delivery, representH "

Amend the end of paragraph (3) to read an follows:

~plus interest calculated in accordance with article 66, against return
of the instrument."

Article 48 (see paras. 189-193 above):

Amend the text of the article to read as follows:

"(1) Delay in making a necessary presentment for acceptance within the
time-limit stated within the bill is excused when the delay is caused by
circumstances which are beyond the control of the holder and which he
could neithe~ avoid nor overcome. When the cause of the delay ceases to
operate, presentment must be mb~e with reasonable diligence.

"(2) A necessary or optional presentment for acceptanc~ is dispensed
with if the drawee is dead or has no longer the pow~r freely to deal with
his aSSf:ts by reason of his insolvency, or is a fictitious rJerson or a
person not having capacity to incur liability on the instrument as an
acceptor, or if the drawee is a corporation, partnership, association or
other legal entity which has ce~ded to exist.

"(3) When a necessary presentment for acceptance cannot be effected
within the time-limit prescribed in subpnragrapn (d) or (e) of article 47
due to circumstances which are beyond the control of the holder and which
he could neither avoid nor overcome, the necessary presentment for
acceptance is dj~per.sed with."

Article 66 (see paras. 160-173 ~bove):

Repl~ paragraphs (2) ar.d (3) with the t'Jllowing paragraphs (2), n bis)
and (J):

"(2) The rate of interest shall be th,~ rate that would be recoverable in
legal proceedings taken in the jurisdi;tion where the instrument is
p/lyable.

"12 bis) Nothing in paragraph (2) prevents a court from awarding damages
or c~en8ation for additional loss caus d to the holder by reaso~ of
delay in payment.

"(3) The di~r.ount shall be at the official rate (discount rate) or other
similar appropriate rate (·ffective on the date when recourse is exercised
at the place where the t>older has nis principal place of business, or if
he does not have a place of busineas his habitual residence, or, if there
is no Ruch rate, then at such rate as is reason~hle in the circumstances."
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Art icle 72 (1) (see para. 206 above):

After "in its territory" insert "and its provisions relating to the
protection of its currency·

Article 73 (2) (see paras. 194-196 above):

Amend the end of the sentence to read as follows:

"the same extent, except where the drawee pays a holder who is not a
protected holder and knows at the time of payment that a third person has
asserted a valid claim to the instrument or that the holder acquired the
instrument by theft or forged the signature of the payee or an endorsee,
or participated in such theft or forgery."

Article 80 (l) (c) Csee para. 208 above):

Amend the end of the text to read as follows:

"it was accepted, or, if no such date is shown, from the date of the
i· ..... ument;".

210. The Commission decided to incorporate the above drafting proposals into the
text of the draft Convention to be circulated to Governments and international
organizations for their comments and to indicate that those proposals had not been
reviewe1 by the Commission.

211. The text of the draft Convention as revised by the Commission at the current
session is set forth in annex I to this report.

5. Procedure for adopting the draft Convention as a convention

Ca) Choice of procedure to be followed

212. The Commission considered the various procedures that might be followed for
the adoption of the draft Conv~ntion.

213. The Secretary of the Commission indicated that informal consultations held
between delegates had shown that there was support for each of three possible
procedures. The first possible procedure was that the Commission recommend to the
General Assembly that the Assembly convene a diplomatic conference to adopt as a
convention the draft Convention as finalized at the current session of the
Commission. The second possible procedure was that the draft Convention as
finalized at the current session of the Commission be reviewed by the Working Group
Qn International Negotiable Instruments prior to the twentieth session of the
Commission and be thereafter considered and approved by the Commission at its
twentieth session. The Commission would then recommend to the Assembly that the
draft Conv~ntion be adopted by the Assembly without a review of the substance of
the text. The third possible procedure was that the draft Convention as finalized
at the current session of the Commission ~ considered and approved by the
Commission at its twentieth session without any intervening review by the working
Group, but with the necessary preparatory work, including the establishment of
draft final clauses, being done by the secretariat. The Commission would then
recommend to the General Assembly that the draft Convention be adopted by the
Assembly without a review of the substance of the text. Support and opposition was
expressed for each of these procedures.
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214. There was support for the view that the Commission should recommend the
conveninq of a diplomatic conference to finalize the work enqaqed in by the
Commission dur inq more than 10 years. It was noted that the conveninq of a
diplomatic conference was the normal procedure for the adoption of a universal
convention on private aw mattere. It was also noted that the hiqher cost of a
diplomatic conference would be offset by better methods and conditions of work.
The conference, which might be for a duration of three or four weeks, would qive
all States an opportun!ty to participate in a very detailed review of the draft
Convention. A text that 0merqed after such a discussion was likely to c:>mmand ',lde
acceptance. A recommendation for the convening of a diplomatic conference was
opposed on the ground that the holding of a conference was the most expensive
method proposed and that such an expenJiture could not be justified in the light of
the current financial difficulties facinq the Orqanization. The view was also
expressed that the holding of a diplomatic cOllference miqht not be the best
procedure for adopting as a convention a text ot the extreme technical complexity
of this draft Convention. There was no certainty that such a text would be
improved by the deliberations at 130 diplomatic conference. It was also obs,~rved

that a recommendation for the conveninq of a diplomatic conference would only be
made if the Commission was satisf ied that the draft Convention had b':!en reviewed
and perfected by the r?mmission as Ear as it lay within the powers of the
Commission. The deliberations in the Commission had r0vealed, however, that
certain States were of thf view that the draft Conventl~n might still have
inconsistencies and lacunae. A diplomatic conference, providing a forum for
international neqotiati~n with wide participation, was required when a convention
had to establish a balance between parties witr ~ppos~d economic or political
interests, but no such opposition of interests was involved in the draft
Convention. In reply to the argument that the holdir~ of a diplomatic conference
was expensive, it wao observed that the proper body to decke whether the
expenditure of the sum req~ired was 1ustified or ~ot W4S the General Assembly, the
Commission was not competE:'nt to decide 011 that question.

215. There was wi~e agreement that if the holding of a diplomatic co~ference was to
be dispensed with as envisag~d in the :econd and third possible procedures noted in
paragraph 213 above, those procedures should ensure, to the extent possible, that
the draft Convention would receive the same careful examination by all States that
it would receive if a diplomatic conference were con'lened.

216. There was general ~qreement that whpther the second or t.hird possible
procedure were to be adopt~d, a necessary element In hoth procedures ~ould be the
transmission of the text as flnal zed at the current session to all States for
lheir comments. That would enable Stales that had not participated in the
seventeenth and the current sessions of the Commission to express their viewo on
the draft Con-,ent ion. The r~ceipt of comments from all States and their
con~ideration by the Commission would enable the Commission to state to the General
Assembly that in fillalizing the draft Convention account had been taken of the
views of all States. It was noted that such trarasmis:;ion could be effected on the
authority of 8 decision of the Commission, although under anothl!r view such
transmissi0n should more appropr iately be made after the consi.derat ien of the
pre~ent report by the Assembly.

217. It w~s observed that the significant difference between the second and third
possible procedures noted in paraqraph 2i3 lay in the fact that, under the second
possibility, the draft convention as finalized at the present session would be
revtewed by the Working Group prior to the tWllntieth session of the Commission., the
thIrd possibility did not urovide for such a review. A review by the Working Croup
",as !luj)ported on the grnund tll,)! a reView lIIiqht considerably lessen the burden on
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the Commission at its twentieth session in finalizing and approving the draft
Convention. It was noted that the work of the Wor~ing Group at its thirteenth and
fourteenth sessions had considerably facilitated the work of the Commission at its
present session. Furthermore, the Working Group could consider the cr~ments

received from Governments after the draft Convention had been transmitted to them
and make recommendations to the Commission as to how any concerns expressed in
those comments might be satisfied.

218. Views were expressed opposing a review by the Working Group. It was observed
that developing countries experienced difficulties in Hnancing the attendance of
their deleqates at sessions of working groups. It was also observed that because
of the time constrair;ts involved in the transmission of the draft Convention to
States and the receipt and analysis of the comments sent in response to ~he

transmission, it might not be posrdble to place thone comments before the Working
Group at a session scheduled to be held early in 1987. The usefulness of a Working
Group session woul~ be greatly reduced if the comments of Governments could not be
placed before the W,')rking Group for examination. It was also observed that a
two-week session of the Working Group, combired with two we&~s of the Commission's
twentieth session at which the final text of the draft Convention would be
approved, would result in additional expense, thereby reducing the financial
advantages ~u be gained from follawin~ ~hat procedure rather than recommending the
convening of a diplomatic conference.

219. It was generally agreed that whether the secon] or the third possible
procedur~ referred to in paragraph 213 were to be adopted, the draft Convention
should be discussed at the twentieth session of the Commission artiCle by article.
Such discussion would provide a substitute for the ~rticle-by-article jiscussion
that would take plac~ at a diplomatic conference. The view was expressed that in
order to limit the deliherations within the Commission to a reasonable tiroe period,
it migtt be desirable that, except in exceptional cases, decisions taken I:'y t'le
Commission at earlier sessions should not be reopened at the twentieth session.

220. At the conclusion of the deliberations on the three possible procedures
referred to in oaragraph 213, there appeared to be approximately equal suppc~t for
each ol the three possible proceaures, w~th slightly greater support for the
adoption of the second rocedure. Accordingly, the eecond procedure was adopted.

Cb) Implementation of that procedure

221. The view was expressed that some States members of the Commission might not
send delegates to participate in a sesDion of the Working Group as observers.
However, if thoae States were memDers of the Working Group, they might send
delegates to the session of th~ Working Group. Parti.cipation would thereby be
enlar~ed. Accordingly, the Commission decided that t~e Working Group should be
expanded to include all States member~ of the Commission. The invitation to all
States not m~mbers of the Commission to participate as observers should indicate
the desirability of their attendance if they wished to participate in t~e

preparation of the final text of the draft Convention. Th.,t would oncoll.:age all
States who wished to participate in th~ seasion to do so and would re~ult in wirle
participation in the discussion of the draft Convention. The invitation to
part ic ipate as observers in tile twer.tieth Ression of the Commission should be
similarly worded.

222. Tht' Cnmrrli,lsion conf.iderEJ the mandate lo be qiven to the Working Group. :J:t
was agreed that the Working Group should consider the comments received from
Governments (,n the dri'lft Convention and sho'.Jld make recommend/llt ions to the
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Commission 4S to how any concerns expreRsed in those comments might be satisfied.
The Working Group should also examine the draft Convention ~ith a view to
discovering any inconsistencies among its provisions or any lacunae. The Working
Group should also be at liberty to suggest improvements to the draft Convention.

223. The ~ommission requested the secrptariat to transmit the druft Convention as
finalized Ilt the current session to all States as soon as possible after the
conclusion of the session, with a request that comments on the draft Convention b~

submitted to tole secrotari1t by 15 November 1986, since the Working Group would be
scheduled to meet early in January 1987. To the extent that tim~ constraints
permitted the preparation of the necessary documentation and translation, the
comments received should be submitted to the Working Group in the official
languages of the Commissio' The secretariat was also requested to submit to tne
Working Group draft final ~L_use8 lo be included in the draft Convention. One of
those clauses might reflect the results of consultfttions between States that were
parties to the 1930 Geneva Convention providing a Unifo(m Law for Bills of Exchange
and Pron,issory Notes anrl che 1930 Geneva Convention for the Settlement of Certain
Conflicts of Laws in connection with Bills of Exchange and Promissory Notes as to
the procedures to be followed by those States 1n becoming parties to the draft
Convention under cHscussion. Such conault.ations, whictJ had been informally
commenced on the occasion ol the current session of the Commission, were aimed at
discussing and overcoming the posaib~e conflict between the two 1930 Geneva
Conventions and the dr&lt Convention under discussion.

224. The Commission further decided that a period of two weeks Should be allotted
at its tw~ntieth session for a discussion article by article of the draft
Convention, taking into account the report of th'" Worki.ng Group on the work of its
fifte~~th sesaion and the comments submitted by Governments. It was expected that
the ~raft Convention, as finalized at the lwentieth session, would be transmitted
to the General Assembly with the relommendation th~t it be adopted as a convention
by the Asaembly Without amendment of the substanc of the text. A view was
expressed that the recommendations to be made for the adoption of the draft
Convention by a diplomatic conference or the Assembly might be decid~d ~t the
twentieth session, ~fter having ascertain~d in particular whether the Assembly
would be prepared to adopt the Convention without amending the substance of the
draft text.

B. IUectronic funds tt'allsfers y

Introduction

225. The Commission, at its fifteen,,', stlssion in 1982, had before it a report of
th\! Secretary-General that -:onsidArea several legal problems arising out of
electr.~lic funds transfers (A/CN.~/221). In the light of those probltims, the
report suggested that, as a first step, the Commission should prepare a legal gUide
on the problems arising out of electronic funds transfers. The quid~, it was
Rugqested, should be orienteo towards providing guidance for legislators or lawyers
preparing the rules governing part.cular systems for such transfers.

226. The Commission accepted that recommendation and requested the secretariat to
be<.jin the prep,uation of a legal guide on electror.ic funds transfers in
co-operation with the UNCITRAL Study Group on Int~rnational Payments. 7/ Several
chapters of the draft legal guide were submitted to the Commission at ita
seventeenth session in 1984 ,(A/CN.9/250 and Add.1-41 and the remaining draft
chapterA were submitted to the Commiseion at its eiyhteenth session in 1985
(A/CN.9/266 and Add.l and 2).
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227. At its eighteenth session in 1985, the Commission requested the
Secretary-General to send the draft legal guide on electronic funds tram;fers to
Governments and interested interll/ltional organizations for comment. !I Tt also
requested the secretariat, in co-operation with the UNCITRAL Study Group on
International Pl,yments. to revise the draft in the light of the comments received
for submission to the Commission at its nineteenth session for ~onsid~ration and
possible adoption.

228. At the current session, the Commission had before it a report of: the
Secretary-General concerning the legal guide and possible future work by the
Commission in the area of electra/de funds transfers (A/CN.' /278). The report
contained a brief summary of the replies received from Governments and
internat ional intergovernmental and non-governmental organizations and, in an
annex. proposed variouB mod if icatiorts to the legal gu ide in the 1 iqht of those
replieS. The report recommended that the Commission consider adopting the legal
guide and requesting that it be published in an ap~ropriate manner. In addition,
the report concluded that to the extent that the USe of electronics had l~d to
chAnges in banking procedures, new legal rules in the area of electronic funds
transfers were needed. It discussed possihle approaches and procedures for
formulating model legal rules in that area.

Discussion at the session

229. The COll'lOission WE ;omed the completion of the Legal Guide on Folectronic Funds
Transfers. It was suggested that in setting forth the various practices worldwide
with respect to electronic funds transfers and in Fointing out the legal issues
arising from ttlose prdctices. the Legal Guide would itself promote the
internat ional harmonization of practi.~es and legal rules with respect to such funds
trAnstelS. It was generally agreed tl;at the Legal Guide should be pUblished in
such a Wd' as to achi~ve a w~de cistrJbution to interested circles. A view was
expressed that the widest distribution could be achieved if the Legal Guide were
adopted by the Commission and publhhe.' as a United NationI' pUblication. The
prevailing view. however. was that it would be inappropriate for the Commission to
a~0~t the Legal Guide as a product of the wor~ of the Commission itself without
havinq enq<lgt:d in sub3tantive disC'ussIons on it. Acccrdinqly, the Commission
author ized the secretar!at to publish the r,eqal Guide as a product of the work of
the secretariat. in all official languages of the UnAted Nations.

230. With respt:~t to possible future work by the Commission in the area of
electronic funds transfers, a ,,1,ew was expressed that th~ Legal <;uide was. for the
present, sufficient for the promotion of harmonization and unification of national
p.actices and laws in this area ~nd that th~ formUlation of model l~al rules need
not now '~attempted. The prevailing view, however, was th~t by addre9sing the
relevant issues and sugge&ting possible solutions at an early stage. suc~ mod~l

rules could influence the development of and help prevent disparities in those
Ptact~c•• and laws. Therefore. the Commission decicted to undertake work on the
formulation of mode! legal rules On elec~ronic f~nds trHnsfers and to entrust this
\lork to the working Group on International Negotiable Instrullltwts, which mighl be
renamed for this pUlp~.e th~ Working Group on International Payment~. The priority
to be given to the work would depe,,d on the ot.her decisions on future work to be
adopted at the curCf:nt session. The CommJ.slliofl agrEed that the Working Group
should begin its work by considering thE.- legal 1esues set forth i/. the last chaptpr
of the Legal Guide as well as any other issues the secretariat might consider
appropriate to place hefore the Working Group.
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231. The commission also agreed that the rules should be flexible and should be
drafted in such a way that they did not depend upon specific technology. Where
appropriate, the rules should present altern~tive solutions in order to take into
account differences in banking systems. A view was also expressed that the mod~l

rules should deal with the relationship between banks as well as the relationship
between banks and their customers.
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I CHAPTER III

NEW INTERNATIONAL ECONOMIC ORDER 2/

A. Industrial contracts

Introduction

232. The Commission had before it the report of its Working Group on the New
International Economic Order on the work of its eighth session (A/CN.9/27G). The
report set forth the deliherations of the Working Group on the hasis of the
introduction to the legal guide on drawing up international contracts for the
construction of industrial works and draft ~hapters of the gui~e, which had been
prepared by the secretariat (A/CN.9/WG.V/WP.17 and Add.1-9). ~t was noted that at
its ninth session the Working Group would complete its examination of the draft
chapters of the guide and thereby discharge the mandate entruuted to it by the
Commission. The draft chapters would then ~ placed before the Commission for
adoption at its twentieth session.

Discussion at the session

233. The Commission expressed its appreciation to the Working Group for the
progress made in the preparation of the guide. It was noted that due to the
anticipated length of the guide, it would not be possihle for the COmmission at its
twentieth ses8ion to review the guide in detail to ensure consistency throughout
the guide with respect, for example, to the analysis contained in the various
chapters and the terminology used. In that regard, it waR noted that the
Secretariat was en~aged at present in revising all the draft chapters of the guide
~nd that it was paying ~lose attention to the matter of consistency within the
~uid.. It was also noted that the secretariat would distribute the draft chapters
~s early as possible in order to allow delegations and observers sufficient time to
,~view the guide for consistency as well as substance prior to the ninth sesAion of
~ne working Group.

134. The Commission took note of the report of the Working Group on the work of its
,ighth session and w~lcomed the intention of the Working Group to suhmit the legal
,uide to the Commission at its twentieth session for its consideration.

8. Future work in the area of the new internatiunal economic order

Introduction

235. In view ot the fact that the work of the Commissioll on the legal guide on
drawinq up contracts tor the construction of industrial worKS was approaching its
conclusion, the Commission considered possible subjects in the area of the new
international economic order on which work might be undertaken in the future. The
COmmission had before it a note hy the secretariat entitled "Future work in the
.re~1 of the new international economic order" (A/CN.9/277). The note considered
four possihle suhjects on which work might he undertaken, contracts for industrial
co-operation, joint ventures, countertrade, and procurement.

236. With regard to contraats for industrial co-operation, the note suggested that
work be deferred until the need for it was more clearly established. With regard.
to joint ventures, the note suggested that where an enterprise from a developing
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country had comhined with an enterprise from a developed country in a joint venture
whose objects included the construction of industrial works, the legal guide on
drawing up contracts for tne construction of industrial works would provide
sufficient assistance to the enterprise from the developing country. With regard
to the legal Aspects of joint ventures in general, the note suggested that very
different forms of joint venture agreements might be entered into and that,
accordingly, it was difficult to envisage work that the Commission might usefully
undertake in chat area.

237. It was noted that countertrade currently formed an increaBed part of the trade
of many developing countr ies, and the note suggf"lted that work might be undertaken
to ascertain and resolve legal difficulties that might be experienced by developing
countries in that area. The note also suggeoted that procurement was an area of
great importance to developing countries and that a study of major issues arising
in procurement might be beneficial.

Discussion at the Session

238. There was support for commencing work in the ar~as of procurement,
counter trade and joint ventures. There was little support for work in the area of
contracts for industrial co-operation.

239. A view was expressed that it would be useful to reauest the sec.etariat to
prepare information relating to all the issues in the long-term programme of work
of the Commission in the field of the new international economic order adopted in
1981 and that th~ decision on the future work of the Commission in that field
should be taken oniy after that information had been considered.

240. There was very wide support for toe view that work on procurement should be
given priority. That subject was of gre~t importance for the economic development
of deve:op~ny countries. Furthermore, depending on the results of preliminary
studies on the major issues in prQC;urement, it might be possible to prepare model
r~gulations on procurement in the context of international trade. ~ork ·~n

proc~reme~t would therefore yield a concrete end-product. It was also noted th~t

procurem( nt was a subject of interest both to devf'loped and developing COU\ltr!'ltS,
and work in that area would give developed countries 8n opportunity to present
their e~perience in the area, which might be of value to developing countrie •
Moreover, as procucem~nt was a procedure antecedent to and closely linked with the
dralNi'tg up of contrar.:ts for industrial works, wor\( on procurement would be a
natllcal seauel to the work on the legal gUide on drawing up contracts for
industrial works. The Working Group on the New International Economic Order
already had a certain degree of expertise in regard to procurf'!ment, and it might he
anticipated that work on r~ocvrement would proceed expeditiously.

241. There W&S con~ "4p.rable support for undertaking work in the areas of.
counter trade and joint ventures. The view was expressed that counteltr~de had
hecome of increased importance to developing countlies, in particular because of
shortao~s of convertihle currency to finance internationa~ trade. Under ano~her

view, however, countertrade was not of greae signific~ncp. to some developing
countries. It was also suggested that the Economic Commission for Europe (EeE) had
under consideration a proposal to prepare a guide to compensation transactions, and
it was Buggested that work by the Commission might be deferred until it was
ascertained wne~her ECE would undertake the preparation of that guide. If the
preparation of a gUide were to be undertaken by ECE, then the need for work by the
Commission might he assessed after the guide had been prepared.
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242. Th@ view was expressed that the creation of joint venture. between enterprises
of developed and developing countries was an important instrument for increasing
investment in developing countries and that the creation of such joint ventures was
encouraged by many developing countries. The subject of joint ventures was
therefore of importance to developing countries, and preliminary stUdies might
lIccordillgly be undertaken with a view to identifying legal issues Of. which the
Commission might work. Under another view, however, joint ventures were of such
difhrent types that it was difficult \;0 visualize work which would lead to a
useful end-product.

Decision of the Commissi~

243. The Commission noted that the secretariat did not have the resources to
undertake work simultaneously on procurement, counter trade and joint ventures, and
that the Working Group on the New International Economic Order co~~~ not commence
work on more than one suhject. Accordingly, it was decided that priority be given
to work on Drocur@ment. It was alao d.,cided that the subjects of cOl.antertrad.. and
joint ventur6S should be placed on the Commission's work programme and that
preliminary studies prepared by the sel.:retariat on those Bubje.::ts should be placed
before the Commission at a future sesslon. In the light of the preliminary
studies, the Commission could decide Oil priority between those subjects.
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CHAPTER IV

LIABILITY OF OPERATORS OF TRANSPORT TER ~/

244. Th. Commission, at its .ixt.enth •••• ion in 1983, decided to include the topic
of liahility of operators of transport terminals in its programme 0f work and to
aS8ign work on the preparation of uniform rules on that 8ubject to a working
group. !!I At its ssventeenth 8ession in 1984, the Commission decided to a.sign
that work to its Working Group on International COntract Practices. !lI

245. The Commission had before it the report of the Working Group on International
Contract Practices on the work of its ninth se8sion (A/CN.9/275). ~i\e report Ret
forth the d(·liherations and decisions of the Working Group with respect to the
draft articles of uniform rules on the liability of operators of transport
terminals, which had been prepared by the secretariat. The Commission took ~ote

with appreciation of the report of the Working Group.
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CHAPTER V

CO-ORDINATION OF WORK l}/

A. General co-ordination o. work

Introduction

246. The Secretary of the Commission reported on the co-ordin~tion of work
accomplished in the field of internation~l trade law during the preceding year. He
noted th~t this co-ordination was one of the principal tasks entrusted to the
Commission and that the General Assembly, in its resolution 40/71 of
11 Decemher 1985, had reaffirmed th~ mandate of the Commission in this field.

247. The reputat ion ol the Commission both aR the core legal body in the f iel(, of
international trade law and as the principal organ for co-ordination of activitieR
waR now well eRtablished. Consultations with a view to co-ordination continued on
a regular basiR with organizations such as the Asian-African Legal Consultative
Committee (AALCC), the Hague Conference on Private International Law, the
Organization of American States, the International Chamber of Commerce and the
International Institute tor the Unification of Private Law (UNIDROIT), Which had
well-established relationships with the Commission for co-ordination of work.
Consultative relationships had also been strengthened with bodies within the
Uni ted Nations system such as the United Nations Industr tal Development
Organization (UNIDO), the United NationR Conference on Trade and Development
(UNCTAD) and the World Bank.

DiRcussion ~t the sesRien

248. The Secrl-tary-General of AALCC made a det2liled statement in which he descr ihed
the long history of co-operation exiRting between the Committee and the
Commission. He recalled the collahoration that had taken place hetween the two
hodies in the cour~e of the woLk on the major proje~ts undertaken by the
Commissionl the L ited Nations Convention on the Carriage of Goods by Sea, 1978
(Hamburg), the UNCITRAL Arbitration Rules, the United Nations Convention on
Contracts for the International Sale of Goods (Vienna, 1980), and the UNCITRAL
Model Law on International Commercial Arbitration. He recalled in particular the
close co-operation in the development of the UNCITRAL Arhitration Rulp.s, which had
resulted in those rulp.s being adopted AS the rules of the Regional Centres for
Arbitration p.stablished und~r the Auspices of the AALCC at Kuala Lumpur and Cairo.
The collahoration had existed not merely at an inter-institutional level, but had
been very close and harmonious at the inter-secretariat level. He expressed the
expectation that that collahoration would continue in the future.

249. The Deputy Secretary-General of the Hague Conference on Privat~ Incernational
Law also made a statement on the collaboratior. existing between his organization
and the Commiss.on. He mentioned in particular the recent collaboration during th~

elahoration of the 1985 Hague Convention on the Law Applicable to the International
Sale of C~8. The Hague Conference had invited all States members of UNCITRAL to
participate in the Special Commission that had prepared the text submitted to thf!
Diplomatic Conference. All States had been invited to participate in the
Diplomatic Conference that adopted that Convention. In addition, the
Se~retary-General of the Hague Conference had transmitted to the Secretary-General
of the united N~tions the reauest of the niplomatic Conference that the United·
Nations undertake a translation of that Convention into Arahic, Chinese, Russian
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and Spanish, which were not working languagee of the Hague Confe(ence. The
Secrptary-General of the United Nations had acceded to that reauest. Those
translations, though not constituting authentic versions of the text of the
Convention, would be extremely useful in securing wider accepthnce of the
Convention. He stated that his organization greatly appreciated that expression of
the co-operation that currently existed with the Commission and the United Nations
in qeneral.

B. Current activities of international organizations related to
the harmonization and unific&tion of int~rnational trade law

250. The Commission had before it a comprehensive repolt on the SUbject of the
current activities of intern~tional o~ganizations related to the harmonization and
unification of international trade law (A/CN.9/28l). That report llpdated the
information contained in an earlier report on the same suhject submitted to the
Commission at its sixteenth session (A/CN.9/237 and Add.l-31. The current report
dealt with the activities under the following headings. international commercial
contract!'! in general, commodities, industrialization, transnational corporations,
tran~fer of technology, industrial and intellectual property law, international
payments) international transport) international arbitration) products liability.
European E~onomic Community (EEC») private international law, other topics of
international trade law, and facilitat.iCill of international trade.

251. The Secretary of the Commission noted that a report ol this nature was usually
sUhmitted to the Commissj~n at periodic intervalS and had h~en regarded as serving
a very us@ful purpose.

252. Views were expre.>sed supporting the pUblication of a report of that nature.
It was noted that th@ report mention@d the preparatio. of model laws by several
organizations, and it wa~ observed that it would be useful if future reports were
to indicate the extent to which this form of unificatiun was sllccessful through the
adoption of the model laws.

253. The Commission took note ef the report with appreciatiun.

C. Current activities of other organizatio~~ in the field of
international commercial arbitration

Intro(\uction

254. The Commission had before it a re~~rt of the Sec,etary-General that set forth
the activiti~B of other international organizations on certain aspects of
international commercial arbitration (A/CN.9/280). The report covered activities
of the Hague Conferenc~ on Private International Law, the International Bar
Association, the Internationai Chamber of Commerce and the International Council
for Commercial Arhitration. The a~pectB of arbitration dealt with in the rep0yt
were multi-party arbitration, taking of evidence ,n arbitral proceedings,
international court assistance in ta~inq of evidence in arbitral proceedings, the
law applicable to arbitration agreements, adapLation or supplementation of
contracts by third persons, and a code of ethics for arbitrators in international
commercial arhitration.
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255. The purpose of the report was to provide information on the activities of
other organizations and to invite consideration by the Commiss~on of whether any of
the issues w~rranted cl05er examination from the point of view of co-ordination of
work and possible future work by the Commission itself. If such further
examination were decided upon, the secretarj,at could prepare an in-depth study on
the issue or issues selectp~ by the Commission, which would include consideration
of the desirahility and fe lbility of possible future efforts in co-operation with
the international organizations concerned.

Discussion ~t the session

256. It was agreed that the Commission, which had made major contributions io the
field of international commercial arbitratio~, should continue to play a role in
that rapidly developing field of l~w. It was suggested, in that connection, that
the secretariat continue to monitor developments and to submit from time to time
reports of the Kind contained in document A/CN.9/280.

257. As regards the choice of issues for closer examination, the Commission agreed
that in-deptll ~tudies should be prepared by the secretariat on multi-party
arbitration and on the taking of ev~dence in arbitral proceedings. It was atated
in support that both issues were of considerable practical importance and that a
closer examination was likely to show the desirab1lity and feasibility of preparing
rules, whether or not linked to the UNCITRAL Arbitration Rules. While there was
some support for examining more closely the issue of adaptation or supplementation
of contracts by third persons, the prevailing view was that such an undertaking was
not promising, or at least premature. The Commission agreed that the remaini~g

three issues (i.e. international court assistance in taking of evidence in arbitral
proceedings, toe law applicable to arbitration agreements and a code of ethics for
arbitrators in international commercial arbitration) were not appropriate iqsues
for further examination or future work by the Commission.

Decision of the commission

258. The Commission reauested the secretariat to submit to it at a future session
in-depth studies on multi-party arbitration and on the taking of evide~ce in
a~hitral proceedings. Those studies should include the complete text of any rules
prepared by other organi,zations, detailed comments on such rules, general
considerations as to the desirability and feasibility of further efforts in
co-operation with other international organizations concerr.~ and allgg~8tions as to
any possible future work by the Commission itself. The Commi~sion ~18o reauested
the secretariat to continue monitoring developments in the field of international
commercial arbitration and to report ther60n to the Commission at appropriate
intervals.

D. Legal aspects of automatic data processing

259. At its eighteenth session in 1985, the Commission considered a report of the
Secrelary·r~neral on the legal value of computer records (A!CN.9/265) and adopted a
recommendaLion on that subject. At the current session, the Commission had before
it a further report on the legal aspects of automatic ~ata processing, with
suggestions for future action to co-ordinate work 1n this field (A!CN.9/279).

260. The report was divided into two p8rts, the f.irst describing the work of
international organizations active in the field of automatic data proc~ssing, end
the second analysing the work undert~ken by reference to ~he subject-matter covered
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by the work. It was noted that while many organizations were undertaking work in
that field, each organization de31t with a 6peci~1 area from the point of view of
its own interests and needs. While a subst3ntial degree of co-operation already
existed hetween the organiz~tions concerned through the exchange of documents and
by attendance as observers at meetings organized by other organizations, a further
degree of co-ordination was desirable. Leadership in the effort at co-ordination
might be undertaken by the Commission, a~d it was proposed that that might take the
form of a meeting organized by the secretariat in late 1986 or early 1987 to which
all interested international organizations might be invited.

261. The view was expressed that the efforts of the secretariat in co-ordinating
the work in that area were to be commended. The Commission took note with
appreciation of the report submitted to it and generally approved of the course of
action proposed therein.
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CHAPTER VI

STATUS OF CONVENTIONS l!I

262. The Commission '.onsidered the status of convention~ th~t were the outcome of
its work, that is, the Convention on the Limitation Pe~iod in the International
Sale of Goods (New York, 1974) (hereinafter ref.erred to a6 "the Limitation
Convention"), the Protocol amending the Convention on the Limitation Period in th~

International Sale of Goods (Vienna, 1980), the United Nations Convention on the
Carriage of Goods by Sea, 1978 (Hamburg) (hereinafter referred tu as "the Hamhurg
Rules"), and the United Nations COnvention on Contracts for the International Sale
of Goods (Vienna, 1980) (hereinafter referred to as "the United Nations Sales
Convention"), as well as the Convention on the Recognition ard Enforcement. of
Foreign Arbitral Awards (New York, 1958). The Commi~sion had before ~t a notp by
the secretariat on the status of those Conventions, which set f~~th the status of
aignatures, ratifications and accessions to them as at 12 May 1986 (A/CN.9/283).

263. The Secretary of the COmmission noted thal, subseauent to the issuance of that
note, Zambia had become a party on 6 June 1986 to the Limitation Convention an~ the
United Nations Sales Convention. Thus, only one more party was needed for the
Limitation COnvention to come into force, and two more parties were needed for the
United Nations Sales COnvention to come into force. Several delegations reported
on progress being made within t~Air countries towards ratification of the United
Nations Sales COnvention. Notii9 that trend, the Secret~ry of the Commission
expressed optimism that both COnventions would receive the required number of
ratif.ic~tions and accessions by the time of the twentieth session of the Commission
in 1987.

264. The Secretary of the COmmission reported on activities of the secretariat
towards promotion of the Hamburg Rules. It was co-operating in the preparation by
UNCTAD of promotional materials on the Hamburg Rules and the United Nations
Convention on International Multimodal Transport of Goods. ~he materials would be
designed to promote greater international understanding of and inte[~3t in those
two COnventions. The secretariat, assisted by a consultant, was preparing the
portion of the materials dealing with the Hamburg Rules. In addit~on, the
secretariat had engaged in discussions with the World Bank concerning means by
which the World Bank might promote the Hamburg Rules during its contacts with
Governments, particularly in connection with the Bank's transport-related
activities. The Secretary expressed the belief that as a result of activities such
as those, greater international interest in the Hamburg Rules might be expected.
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activities. The Secretary expressed the belief that as a result of activities such
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CHAPTER VII

TRAINING AND ASSISTANCE ~/

26S. At the eighteenth session of the Commission, in 1985, ~/ there was general
agreemen~ that the sponsorship of symposia and seminars on international trade law
~hould be continued and strengthened. It was noted that such sympoaia and seminarR
were of great value to young lawyers and government officials from developinq
countries.

266. By its resolution 40/71 of 11 ~ecember 1985 on the report of the Commission on
the work of its eighteenth session, the General Assembly reaffirmed the importance,
in particular for developing countries, uf the work of the Commission concerned
with training and assistance in the field of international trade law. It also
reaffirmed the desirability for the Commission to sponsor symposia and seminars, in
particular thoSE organized on a regional basis, to promote training and assistance
in the field of international trade law. The Assembly also expressed its
appreciation to those Governments, regional organizations and institutions that had
collaborated with the secretariat of the Commission in organizing regional seminars
and symposia, and invited Governments, international organizations and institutions
to assist the secretariat in financing and organizing seminars and symposia, in
particular in developing countries. The Assembly also invited Governments,
relevant United Nations organs, organizations, institutions and individuals to make
voluntary contributions that might be utilized to enable candidates from developing
countries to partici~ate in symposia and seminars.

267. The Commission had before it a report of the Secretary-General on training and
assistance (A/CN.9/2U2), which described the measures taken by th~ secretariat to
implement the decisions of t~~ Commission and of the General Assembly. The leporr
noted, in particular, the ~8sociation of the secretariat with the holding of two
regional seminars. A regional seminar on interaational trade law and foreign trade
(22-23 April 1985, Bogota) ~as organized by the Chamber of Commerce of Bogota and
the UNCI~RAL secretariat, with the support of the Organization of American States.
A regional seminar on international commercial arbitration (20-22 January 1986,
Cairo) was organized by the Asian-African Legal Consultative Committee and the
Cairo Centre for International Commercial Arbitration, with the co-operation of the
UNCITRAL secretariat.

268. It was noted that the SUbject-matter of the majority of the symposia and
seminars reflected the considerable interest in the work of the Commission in the
field of international commercial arbitration and in particular the curre/lt
interest in the UNCITRAL Model Law on International Commercial Arbitration.

269. The Commission took note wit!! appreciation of the report.

-57-

CHAPTER VII

TRAINING AND ASSISTANCE ~/

26S. At the eighteenth session of the Commission, in 1985, ~/ there was general
agreemen~ that the sponsorship of symposia and seminars on international trade law
~hould be continued and strengthened. It was noted that such sympoaia and seminarR
were of great value to young lawyers and government officials from developinq
countries.

266. By its resolution 40/71 of 11 ~ecember 1985 on the report of the Commission on
the work of its eighteenth session, the General Assembly reaffirmed the importance,
in particular for developing countries, uf the work of the Commission concerned
with training and assistance in the field of international trade law. It also
reaffirmed the desirability for the Commission to sponsor symposia and seminars, in
particular thoSE organized on a regional basis, to promote training and assistance
in the field of international trade law. The Assembly also expressed its
appreciation to those Governments, regional organizations and institutions that had
collaborated with the secretariat of the Commission in organizing regional seminars
and symposia, and invited Governments, international organizations and institutions
to assist the secretariat in financing and organizing seminars and symposia, in
particular in developing countries. The Assembly also invited Governments,
relevant United Nations organs, organizations, institutions and individuals to make
voluntary contributions that might be utilized to enable candidates from developing
countries to partici~ate in symposia and seminars.

267. The Commission had before it a report of the Secretary-General on training and
assistance (A/CN.9/2U2), which described the measures taken by th~ secretariat to
implement the decisions of t~~ Commission and of the General Assembly. The leporr
noted, in particular, the ~8sociation of the secretariat with the holding of two
regional seminars. A regional seminar on interaational trade law and foreign trade
(22-23 April 1985, Bogota) ~as organized by the Chamber of Commerce of Bogota and
the UNCI~RAL secretariat, with the support of the Organization of American States.
A regional seminar on international commercial arbitration (20-22 January 1986,
Cairo) was organized by the Asian-African Legal Consultative Committee and the
Cairo Centre for International Commercial Arbitration, with the co-operation of the
UNCITRAL secretariat.

268. It was noted that the SUbject-matter of the majority of the symposia and
seminars reflected the considerable interest in the work of the Commission in the
field of international commercial arbitration and in particular the curre/lt
interest in the UNCITRAL Model Law on International Commercial Arbitration.

269. The Commission took note wit!! appreciation of the report.

-57-



CHAPTER VIII

RELEVAi'IT GENERAL ASSEMBLY RESOLUTIONS AND FlITURE WORK 1:.7./

A. General Assembly resolutions on the work of the Commission

270. The Commission took note with appreciat\on of General Assembly resolution
40/71 on the report of the Commission on the work of its eighteenth session and of
Assembly resolution 40/72 of 11 Decembpr 1985 on the Model Law L.l International
Commercial Arbitration of the United Nations Commission on International Trade Law.

B. Date and place of the twentieth session of the Commission

271. It was decided that the Commission would hold i.ts twentieth session for four
weeks from 20 July to 14 August 1987 at Vienna. The Commission noted that hy
holding the session so late in the summer with a duration of four weeks, it was
expected that the Commission would complete th~ two major items on its agenda for
that ciession:

(a) Adoption of the final I\nd definitive text of the draft Convention on
International Bills of Exchange and International Promissory Notes for submission
to the General Assembly,

(b) Adoption of the legal guide on drawing up international ccntracl~ for the
construction of industrial works, which would he submitted to it by the Working
Group on the New International Economic Order.

C. Sessions of working groups

272. It was decided that the M0rking Group on International Contract Practices
would hold its tenth session from 1 to 12 Decemher 1986 at Vienna. It was decided
that the eleventh session of that Working Group should be held in 1987 at a date to
be set by the cQcretariat that would enable the transmisaion to Governments for
their comments of the text of the uniform rules on the liability of operators uf
trunsport terminals expected to be finalized at that session and the r~ceipt of the
comments in sufficient time to be placed before the Commisbion at its twenty-first
sesr on, in 1988.

273. It was decided that the Working Group on International Negotiable Instruments
would hold its fift~enth session from 5 to 16 January 1987 at Vienna. The
sixteenth session of the Working Group would be held in 1987 after the twentieth
se5sion of the Commission, at which time it would begin its consideration of the
topic of electronic f'Jnds transfers.

274. It was decided that the Working Group on the New International Econordc Order
would hold its ninth session from 30 March to 16 April 1987 at Vienna. The Working
Group had to consider all the draft Chapters of the ]p.C!~1 guide as revis~d by the
secretariat, and the Commission decided that a SEssion of three-weeks duration was
eRsential if the Working Group was to complete its task and bp able to submit the
completed text to the Commission at ;.ts tWE"ntieth session. It was noted that that
single session of three weeks would replace the normal authorization of two
sessions of two weeks each.
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Notes

1/ Pursuant to General Assembly resolution 2205 (XXI), the memherR of the
Commission are elected for a term of six years. Of the current memhership, 17 were
elected h~ the Assemhly at its thirty-seventh session on 15 Novemher 1982 (decision
37/308) and 19 were elected hy the Assemhly at its fortieth session on
10 December 1985 (decision 40/313). Pursuant to resolution 31/99 of
15 Decemher 1976, the term of those members elected by the Assemhly at its
thirty-seventh session will expire on the last day prior to the ope~ling of the
twenty-second regular annual session of the Commission in 1989, while the term of
those members elected hy the Assembly at its fortieth Bession will expire on the
last day prior to the opening of the twenty-fifth regular annual session of the
Commission in 1992.

~/ The elections took place at the 335Lh and 344th meetings, on 23 and
27 June 1~86. In accordance with a decision taken by the Commission a: its first
session, the Commission has three Vice-Chairmen, so that, together with the
Chairman and Rapporteu', each of the five groups of Stat, , listed in General
Assembly resolution 2205 (XXI), sect. 11, para. 1, will be represented on the
bureau of the Commission (see report of the United Nations Commmission on
International Trade Law on the work of its first session, Official Records of the
General Assembly, Twenty-third Session, S~pplement No. 16 (A/7216, para. 14
(Yearbook of the United Nations Commission on International Trade Law, vol. 11
1968-1970 (United Nations pUblication, Sales No. E.71.V.l), part two, I, A,
para. 14)).

1/ The Commissio:' cOI.3idered this SUbject at its 335th to 353rd meetings and
at its 355th and 356th ~eetings, from 23 June to 9 July 1986. Summary re~ordR of
theSe meetings are contained in documents A/CN.9/SR.135-353, 355 and 356.

!I Report of the United Nations Commission on International Trade Law on the
work of its seventeenth session, Off~.~ecords of the General Assembly,
Thirty-ninth Session, Supplement No.-!1 (~ ,~/17), para. 88.

2/ Report of the United Nations Commission on International Trade Law on the
work of its eighteenth session, Official Records of the General Assembly, Fortieth
Session, Supplement No. :7 (A/40/l7), para. 336.

~ The Commission considered this subject at its 352nd meeting, nn
7 July 1986.

2/ Report of the United Nations Commission on International Trade Law on thp
work of its fifteenth session, Ofiicial Records of the General Assemhly,
Thirty-se\'''''':l. Session, Supplement No. 17 (A/37/l7), para. 73.

y Report ,'f the United Nations Commission on International Trade Law on the
work of its pighteenth session, Official Reco~dB of the General Assembly, Fortieth
Session, Supplement No. 17 (A/40/17), para. 342.

2/ 'L'e Commission considered this subject at its 354th meeting, on
8 July 1986.

IQ/ The Commission considered this subject at its 356th meeting, on
9 July 1986.
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Notes (continued\

l!/ Report of the United Nations Commission on International Trade Law on the
work of its sixteenth session, Official Recorda of t"e General Assembly,
Thirtl-eiqhth Session, Supplement No. 17 (~/38/l7), para. 115.

12/ Report of the United Nations Commission on International Trade Law o~ the
work of its seventeenth session, Official Records of the General Assembly,
Thirty-ninth Session, Supplement No. 17 IA/39/171, [)ara. 113.

11/ The Commission considered this subject at its 356th meeting, on
9 July 1986.

!!/ The Commission considered this subject at its 356th meeting, on
9 July 1986.

!2/ The Commission considered this subj~t at its 356th meeting, on
9 July 1986.

16/ Report of the United Nations Commission on International Trade La~ on the
work of its eighteenth session, Official Records of the General Assembly, Fortieth
Session, Supplement No. 17 (A/40/l71, paras. 366 and 367.

17/ The Commia~ion considered this subject at its 356th meeting, on
9 JulY1986.
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ANNEX I

Draft Convention on International Bills of Exchange
and International Promissory Notes

(as revised by the United Nations Commission on International Trade Law
at its nineteenth session, New York, 23 June-ll July 1986*)

CHAPTER I. SPHERE OF APPLICATION AND FORM OF THE INSTRUMENT

Article 1

(1) Ttis (:onvl!!ntion applies to international bills of exchange and to
internatio~~l promissory notes.

(2) An international hill of exchange is a written instrument with the heading
RInternational bill of exchange (Convention of ••• )R vhichl

(a) Contains, in the text thereof, the words Rinternational hill of exchange
(Convention 'If ••• ) R,

(b) Contains an unconditional order wherehy the drawer directs the drawee to
pay a definite sum of money to the payee or to his order,

(c) Is payable on demand or at a definite time,

(d) Is dated,

(e) Specifies at least two of the following places and indicates that any two
so specified are situated in different Statesl

(i) The place wher.'e the hill is drawn,

(U) The place indicated next to the signature of the drawer,

(11 1) The phce indicated next to the name of the drawee,

(iv) The place indicated next to the name of the payee,

(v) The place of payment,

(f) 18 signed hy the drawer.

(3) An international promissory note is a writterc inl trument with the heading
RInternational promi~sory note (Convention of ••• )" whichl

(a) Contains, in the text lhereof, the words "international promissory note
(uanvention of ••• )",

#I For lack of time, thp Commi8sion did not consider certain drafting
proposals made by tne drafting group with respect to art{cles 3B ili, 40 (1), 41,
48, 66, 72 (1), 73 (2) and 80 (1) (c), which have been incorporated in this text.
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,

(h) Contains an unconditional promiae whereby the maker undertakes to pay It

definite sum of money to the payee or to his order,

(c) Is payable on demand or at a definite time,

(d) Is dated,

(e) Specifies at leaat two of the following places and indicates that any two
so specified are situated in different States.

(1) The plac1'! where the note is made,

(11) The place indicated next to the signature of the maker,

(11 i) The place indicated next to the name of the payee,

(iv) The ~tace uf payment,

(f) Is signed by the maker.

(4) Proof that the statemel\ts referred to in paragraph (2) (e) or (3) (e) of this
article are incorrect does not affect the application of this COnvention.

(5) This COnvention does not apply to cheaues.

Article 2

This COnvent! In shall apply without regard to whether the places indicHted on an
international bill of exchange or on an international promissory note pursuant to
paragraph (2) (10) or (3) (e) of arti.:le 1 are situated in COntracting States.

CHAPTER n. INTERPRETATION

Section 1. General ?rovisions

In the interpretation of this COnvention, regard is to he had to its international
character, the need to promote uniformity ih its application and the observance of
good faith in intl'!rnational transactions.

Article 4

In this COnvention.

(1) "Bill" means an international bill of exchange governed hy this Convention,

(2) "Note" means an international promissory note governed by this COnvention,

(3) "Instrument" means a hill or a note,

(4) "Drawee" means the person on whom a bill is drawn but who has not accepted it,

-62-

,

(h) Contains an unconditional promiae whereby the maker undertakes to pay It

definite sum of money to the payee or to his order,

(c) Is payable on demand or at a definite time,

(d) Is dated,

(e) Specifies at leaat two of the following places and indicates that any two
so specified are situated in different States.

(1) The plac1'! where the note is made,

(11) The place indicated next to the signature of the maker,

(11 i) The place indicated next to the name of the payee,

(iv) The ~tace uf payment,

(f) Is signed by the maker.

(4) Proof that the statemel\ts referred to in paragraph (2) (e) or (3) (e) of this
article are incorrect does not affect the application of this COnvention.

(5) This COnvention does not apply to cheaues.

Article 2

This COnvent! In shall apply without regard to whether the places indicHted on an
international bill of exchange or on an international promissory note pursuant to
paragraph (2) (10) or (3) (e) of arti.:le 1 are situated in COntracting States.

CHAPTER n. INTERPRETATION

Section 1. General ?rovisions

In the interpretation of this COnvention, regard is to he had to its international
character, the need to promote uniformity ih its application and the observance of
good faith in intl'!rnational transactions.

Article 4

In this COnvention.

(1) "Bill" means an international bill of exchange governed hy this Convention,

(2) "Note" means an international promissory note governed by this COnvention,

(3) "Instrument" means a hill or a note,

(4) "Drawee" means the person on whom a bill is drawn but who has not accepted it,

-62-



(5) "Payee" means the person in whose favour the drawer directs payment to t~ made
or to whom the maker promises to pay,

(6) "Holder" meanR a person in possession of an instrument in accord/!lnce with
article 14,

(7) "Protected holder" means the holder of an instrument which, when he took it,
was complete or, if an incoml tete instrument within the meaning of article 11 (1),

was completed in accordance with authority given, provided that, when he hecame a
holderl

(a) He was without knowledge of a claim to or defence upon the instrument
referred to in article 25, other than in paragraph (1) (c) (11) thereof, or of
the fact that :t was dishonoured by non-acceptance or non-payment, anrl

(b) The time-limit provided by article 51 for presentment of that instrument
for payment had not expired,

(e) "Pl!lrty" meh IS any person who has signed an instrument as drawer, maker,
acceptor, endorser or guarantor,

(9) "Maturity" means the date of payment referred to in article 8,

(10) "Signature" means a handwritten signature, or a facsimile thereof, or any
other means of effecting the equivalent authentication, and "forged signature"
includes a signature by the wrongful or unauthorized use of such means,

(11) "Money" or "currency" includes a monetary unit of account which is estahlished
by an intergovernmental institution or by agreement between two or more States,
provided tnat this Convention shall apply 'Iithout prejudice to the rules of the
Intergovernmental institution or to the stipulat.ions of the agreement.

Article 5

For the purposes of tnls Convention, a person is considered to have knowledge of a
fact if he has a~tual knowledge of that f/!lct or could not have been unaware of its
existence.

Section 2. Interpr.etation of formal reQuirements

Article 6

The sum payable by an instrument is deemed to be a defin.te sum although the
instrument states that it is to be paidl

(01) With interest,

(h) By instalments at successive dates,

(c) By instalments at successive date: with the stipulation on the instrument
that upon default in payment of any instalment the unpaid halance becomes due,

(d) According to a rate of exchange indicated on the instrument or to hp.
determined as directed by the instrument, or
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(b) The time-limit provided by article 51 for presentment of that instrument
for payment had not expired,

(e) "Pl!lrty" meh IS any person who has signed an instrument as drawer, maker,
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Article 5
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Section 2. Interpr.etation of formal reQuirements

Article 6

The sum payable by an instrument is deemed to be a defin.te sum although the
instrument states that it is to be paidl
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(h) By instalments at successive dates,

(c) By instalments at successive date: with the stipulation on the instrument
that upon default in payment of any instalment the unpaid halance becomes due,

(d) According to a rate of exchange indicated on the instrument or to hp.
determined as directed by the instrument, or
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(e) In a currency other than the currency in which the amount of the
instrument is expressed.

Article 7

(1) If there ls a discrepancy between the amount of the i'lstrument expressed in
word. and the amount expressed in figure., the amount of the instrument is the
amount expressed in words.

(2) If the amount of the instrument is expressed in a currency having the same
description as that of at least one other state than the State where payment in to
be made as i~dicated on the instrument and the specified currency is not i~entified

aa the currency of any particular State, the currency is to be consider~d aR the
currency of the State where payment is to be made.

(3) If any instrument states that it is to be paid with interest, without
specifying the date from whiCh interest is to run, interest ru~s from the date of
the instrument.

(4) A stipulation stating that the sum is to be paid with intereat is deemed not
to have been ,~ritten on the instrument unless it indicates the rate at whiCh
interest iR to be paid.

(5) A rate at which interest is to be paid may be expressed either ~s a definite
rate or as a variable rate. For a variable rate to Qualify for this purpose, it
must vary in relation to one or more refelance rates of interest in accordance with
provisions stipulated in the instrument 4nd each such reference rate must b~

pUblished or otherwise available to the pUblic and not subject, directly or
indirectly, to unilateral dete:mination by any person who, at the time the bill is
drawn or the note is made, is named in the instrument as payee, drawee, or dctual
or prospective party or other holder.

(6) Where the rate at which interest is to he paid is ex~cessed as a variable
rate, it may be stipulated expressly on the instrument that such rate shall not be
leAS than or exceed a Rpecif;~d rate of interest, or that the variations are
otherwise limited.

(7) If a var\ahle rate does not Qualify under paragraph (5) of this article or for
any reason it is not possible to determine the numerical value of the variable rate
tor any period, interest shall he payable for the relevant period at the rate
calculated In accordance with article 66 (2).

Article 8

(l) An instrument is deem~d to be payable on demand.

(a) If it states that it is payable at sight or on demand or on presentment
or if it contains worJs of similar import, or

(b) If no time for payment is expressed.

(2) An instrument payable at a dei:nite time which is accepted or endorsed or
guaranteed after maturity is nn instrument payable on dem~nd 8S regards the
acceptor, the endorser or the guarantor.
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(3) An instrument is deemed to be payable at a de[init,. time if it states that it
is payablel

la) On a stated date or at a fixed period after a stated date or at a fixed
period after the date of the instrument, or

lh) At a fixed period after sight, or

le) By instalments at successive dates, o£

Id) By instalments at Buccessivp dates with the stipulation on the instrument
that 'Jpon default in payment of any instalJ1l@nt t.he unpaid b•.dance becomes due.

(4) The time of payment of an instrument payable at ~ fix~ period after date is
determined by reference to the da~e of the instrument.

(5) The maturity of a bill payable at a fixed period after sight ls determined by
the datE! of the acceptance.

(6) The maturity of an instrument payabla on demand is the date on which the
instrument is presented for payment.

(7) The maturity of a note payable at a fixed period afte, sight ls ~etermined by
the date of the visa signed by the maker on the note or, if signature ie refused,
from the date of presentment.

(8) Where an instrument is drawn, or made, payable at one or mo"e months "ft'!r a
stated date or after the date of the instrument or after sight, the instrument
matures on the corresponding date of the month when payment must be made. If there
is no corresponding date, the instrument matures on the last day of that month.

Article 9

( 1) A bill maYI

(a) Be drawn upon two or more dr~wee~,

ltJ) Be drawn by two or more drawers,

(c) Be payable to two ~r f,\Ore payees.

(2) A note mayl

(11) Be made by two or more makers,

(b) Be payable to two or more payees.

(3) If an instrument ls payable to two or more payees in the alternative, it is
payable to anyone of them and anyone of them in poss&9sion of the instrument may
exercise the rights of a holder. In any other case the instrument is payable to
all of them and the rights of a holder can only be e~ercised by all of them.
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Article 10

A hill mayl

(a) Be drawn by the drawer on himself,

(b) Be drawn payable to his ord~r.

Section 3. Completion of an incomplete instrument

A~ticle 11

(1) An incomplete instrument which aatiqfies the reauirements set out in
suhparagraphs (a) and (f) of paragraph (2) or (a) and (f) of paragraph (3) of
article 1 hut which lacks other el~ments pertaining to one or more of the
reauirements set out in paragraph (2) oc (3) of article 1 may be completed and the
instrument so completed is effectiv~ as a bill or a note.

(2) When such an instrument is cumpleted without authority or otherwise than in
accordance with the authority givenl

(a) A party who signed the i~~trument before the completion may invoke such
lack of authority as a defence against a holder who had knowledge of suCh lack
of authority when he became a holder,

(h) A party who signed the instlument after the completion is liable
according to the terms of the it.strument so completed.

CHAPTER Ill. TRANSFER

Article 12

An instrument is transferredl

(a) By endorsement and delivery of the instrument by the endorser to the
endorse~, or

(b) By mere delivery of the instrllrnent if the last endorsement is in blank.

Article 13

(1) An endorsement must be written on the instrument or on a slip affixed thereto
("allonge"). It must be signed.

i2) An endorsement may bel

(a) In blank, that is, by a signature alone or by a signature accompanied by
a statement to the effect that the ~nstrument is payable to a person in
possession thereo£,

(b) Special, by a signature accompanied by an indication of the person to
whom the instrument is payable.
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Article 14

(1) A person is a holder if he iSI

(a) The payee in possession of the instrument) or

(b) In possession of an instrument which has been endorsed to him, or on
which the last endorsement is in blank, and on which there appears an
uninterrupted series of endorsements, even if any of the endorsements was
forqed or was signed by an agent without authority.

(2) When an endorsement in blank is followed by another endorsement, the person
who signed this last endorsement is deemed to be an endorsee by the endorsement in
I1lank.

(3) A person is not prevented from being a holder by the fact that t ,e instrument
was obtained under circumstances, including incap~~ity or fraud, duress or mistake
of any kind, that would give rise to a claim to, or to a defence upon, the
instrument.

Article 15

The holder of an instrument on which the last endorsement is in blank may:

(a) Further endorse the instrument either in blank or to a specified
person) or

(b) Convert the blank endorsement into a special endorsement by indicating
therein that the instrument is payable to himself or to some other specified
person, or

(C) Transfer the instrument in accordance with paragraph (b) of article 12.

Article 16

(1) When the drawer or the maker has inserted in the instrument such words as "not
negotiable", "not transferable", "not to order", "pay (X) only", or words of
similar import, the instrument may not be transferred except for purposes of
collection, and any endorsement, even if it does not contain wo~ds authorizing the
endorsee to collect the instrument, is deemed to be an endorsement for collection.

(21 When an endorsement contains the words "not negotiable", "not transferable",
"not to order", "pay (X) only", or words of similar import, the instrument may not
be transferred further except for purposes of collection, and any subsequent
endorsement, even if it does not contain words authorizing the endorsee to collect
the instrument, is deemed to be an endors.ment for collection.

Article 17

(11 An endorsement must be unconditional.

(21 A conditional endorsement transfers the instrument whether or not the
condition is fulfilled. The condition is deemed not to have been written as to
parties and transferees subsequent to the endorsee.
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Article 18

An endorsement in respect of a p~rt of the sum due under the instrument s
ineffective as an endorsement.

Article 19

When there are two or more endorsements, it is presumed, unless the contrary is
estahlished, that each endorsement was made in the order i I which it appears on the
instrument.

Article 2L

(1) When an endorsement contains the words "for cOllection", "for deposit", "value
in collection", "by procuration", "pay any bank", or words of similar import,
authorizing the endoraee to collect the instrument (endorsement for collection) ,
the endorsee I

(a) May only endorse the inst.rument for purposes of collection,

(b) May exercise all the rights arising Ol1t ot the instrument,

(c) Is sUbject to all claims and defences which may be set up against the
p.ndorser.

(2) The endorser for collection is not liable upon the instrument to any
suhsequent holder.

Article 21

The holder of an instrument may transfer it to a prior party or the drawee in
accordance with article 12, nevertheless, in the case where the transferee was a
prior holder of the instrument, no endorsement is required and any endorsement
which would prevent him from qualifying as a holder may be struck out.

Article 22

An instrument may be transferred in accordance with article 1.2 after maturity,
except by the drawee, the acceptor or the maker.

Article 23

(1) If an endorsement is forged, the person whose ~ndorsement is forged or any
party who signed the instrument before the forgery has the right to recover
compensation for any damage that he may have suff~red because of the forgery
against.

(a) The forger,

(b) The person to whom the instrument was directly transferred by the forger;
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(c) A party or the drawee who paid the instrument to the forger directly or
through one or more endorsees for collection.

(2) However, an endorsee for collection shall not he liahle under paragraph (1) if
at the time at which.

(a) He pays the principal or advises the principal of the receipt of the
proceeds of the instrument, or

(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge of the forgery, provided that such
ah~ence of knowledge is not due to his negligence.

(3) Also, a party or the drawee who pays an instrument shall not be liable under
paragraph (1) if, at the time he paid the instrument, he was without knowledge of
the forgery, provided that such absence of knowledge was not due to his negligence.

(4) Except as against the forger, the damages recoverable under paragraph (1) may
not exceed the amount referr~d to in article 66 or 67.

Article 23 bis

(1) If an endorsement is made by an agent without authority or power to bind his
?rincipal in the matter, the principal or any party who signed the instrument
before such endorsement has the right to recover compensation for any damage that
he may have suffered because of such endorsement against.

(a) The agent,

(h) The person to whom the instrument was directly transferred by the agent,

(c) A party or the drawee who paid the instrument to the agent directly or
through one or more endorsees for collection.

(2) However, an endorsee for collection shall not be liable under parag:aph (1) if
at the time at which.

(a) He pays the principal or advises the principal of the receipt of the
proceeds of the instrument, or

(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge that the endorsement does not bind
the principal, provided that such absence of knowledge is not due to hi9 negligence.

(3) Also, a party or the drawee who p~ys an instrument shall not be liahle under
paragraph (1) if, at the time he paid the instrumel ,he was without knowledge that
the endorsement did not hind the principal, provided that such absence of knowledge
was not due to his negligence.

(4) Except as against the agent, the damages recoverable under paragraph (1) may
not exceed the amount referred to in article 66 or 67.
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CHAPTER IV. RIGHTS AND LIABILITIES

Section 1. The rights of a holder and of a protected holder

Article 2!

(1) The holder of an instrument has all the rights conferred on him hy lniR
Convention against the p~rties to the instrument.

(2; The holder is entitled to transfer the inRtrumen~ in accordance with
article 12.

Article 2S

(1) A party may set up ~gainRt a holder who is not a protected holder.

(a) Any defence availabl~ under tt.is Convention,

(hI F.xcept as provided in paragraph (3) of this article, any defence hased on
u••.Jerlying transaction betwettn himself and the drawer or between himself

and the party subsequent to himself or arising from the circumstances as a
result of which he became a party,

(c) Any defence resulting froml

(i) The underlying transaction between himselt and the holder,

(ii) Any other transaction between himself and the holder that would be
available &s a defence against contractual liability,

(a) Any defence based on incapacity of such party to incur liability on the
instrument or on the fact that such :)arty signed without knowledge that his
signature made him a party to the instrument, provided that such absen~e of
knowledge was not due to his negligence.

(2) Except as provided in paragraph (3) of this article, the rights to an
instrument of a holder who is not & prot~cted holder ~re subject to any valid claim
to the instrument on the part of any person.

(3) A holder who is not a protected holder is subject to a defence under
paragraph (1) (b) or to a claim under paragraph (2) of this article only if he took
the instrument with knowledg~ of such defence or claim or if he obtained the
instrument by fraud or theft or parti~ipated at any time in a fraud or theft
concerning it. However, a holder who takes the instrument alter the .expiration of
the time-limit for presentment ~or payment is SUbject to any claim to or defence
upon the instrument to which hld tl ;\Osferor h! subject.

(4) A party may not raise 5S a derence against a holder who is not a protected
holde~ the fact that a third person has a ~laim co the instrument unlessl

'a) Such third pe. son asserted a valid ~laim to the instrument, or

(b) Such holdter acquirod the instrument by theft or forged the signature of
the payee or an endorsee, or participated in such theft or forgery.
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l\rticle 26

(1) l\ pa.ty may not s~t up against a protected holde. any de{ence except:

(a) Defencelfo und"r articles 29 (1), 30, 31 (1), 32 (3), 49, 53, 59 :\Od 80 of
this Convell\tion,

(b) Defencel' based on th., underlying transaction between himself and such
holder or ari~ing from any fraudulent act on the part of such holder in
obtaining th~ signature on the instrument of that party,

(c) Defences based on the incapacity of such party to incur liability on the
instrume",t or on the fact that such party signed without knowledge that his
signature mad,~ him a party to .. "'e instrument, provided that such absence of
knowledge wal~ not due to hig negligence.

(2) The rights to an instrument of a protected holder are not subject to any claim
to the instrument on the part of any person, except a valid claim arising from the
underlying transacLion between himself and the person by whom the claim is raised
or arising from anv fraudulent act or ~he part of such holder in obtaining the
signatute <In the! :Instrument of that person.

Article 27

(1) The tral\sfer of an instrume'lt by a protected holder vests in any subseauent
holder the tights to and upon the insttument which the protected holder had.

(2: Such rights ate not vested in a subseauent holder if I

(a) He participated in a ttansaction which gives tise to a cl~im to, or a
defence upon, the insttument,

(b) He has pteviously been a holder, but net a prot, cted holder.

l\rticle 28

Every holder is presumed to be a protected holder unless the contrary ia proved.

Section 2. The liability of the parties

l\. General provisions

Article 29

(1) Subject to the provisions of articles 30 and 32, a person is not liahle on an
instrument unless he signs it.

(2) A person who signs an instrument in a nam~ which is not his o~n is liahle as
if he had signed it in his own name.
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Article 30

A forged oignature on an instrument does not impose any liability thereon on the
person whose signature was forged. Nevertheleqs, where such person has accepted to
be bound by the forged signature or represented that the signat.ure was his own, he
is liable as if he had signed the instrument himself.

Article 31

(11 If an instrument has been materially alteredl

lal parties who have signed the instrument ~ubsequent to the material
alteration ~re liable thereon according to the terms o{ the altered text,

Ibl Parties who have signed the inRtrument before the material alteration are
liable thereon according to the t~rms of the original text. Nevertheless a
party who has himself made, authorized, or assented to, the material
alteration is liable on the instrument according ~o the terms of the altered
text.

/21 Failing proof to the contrary, a signature is deemed to have been placed on
the instrument after the material alteration.

(31 Any alteration is material which modifies the written undertaking on the
instrument of any party in ~ny respect.

Article 32

(1) ~n instrument may be signed by an agent.

/21 The signature of an agent placed bi him on an instrument with the authority of
his principal and showing on the in8tr~ent that he is signing in a representative
capacity for that named principal, or the signature of a principal placed on the
instrument by an agent with his authority, imposes liability on the principal and
nol on the agent.

i3) A signature placed on an instrument by a person as agent but without authority
to sign or exceeding his authority, or by an agent with authority to sign but not
showing on the instrument that he is signing in a representative =apacity for a
named person, oc showing on the instrument that he ia signing in a representetive
capacity but not naming the oeC80n whom he repcesents, impo.es liab'lity thereon on
the pecson signing and not on the per80n whom ~e purports to repres !nt.

141 The auestion whether a signature was placed on the instrumAnt in a
representative capacity may be determined only by reference to what appears on the
instrument.

151 A person who is liabl& pursuant to paragraph 131 and who paY8 the instrument
has the same rights as the person for whom he purported to act would have had if
that person had paid the instrument.
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Article 33

Thp order to pay contained in a bill does not of ttself operate as an assignment to
the payee of funds made available for payment by the drawer with the draw, '.

B. The drawer

Article 34

(1) The drawer engages that upon dishonour of the bill by non-acceptance or
non-payment, and upon any necespsry protest, he will p.sy to the holder, or to any
endorser or any endorser's guarantor who pays the bill in accordance with
article 66, the amount of the bill, and any interest and expenses which may be
recovered under article 66 or 67.

(2) The drawer may ~xclude or limit his own liability for acceptance or for
payment by an express stipulation on the bill. Such stipulation has effect only
with respect to the dra~er. A stipulation excluding or limiting liability for
payment is operative only if another party is or becomes liable on the bill.

C. The maker

Article 35

(11 The maker ~ngages tl,at he will pay to the holder, or to any endorser or any
endorser's guarantor who pays the note in accordance with article 66, the amount of
the note in accordance with the terms of that note, and any interest and expenses
~hich may be recovered under article 66 or 67.

(21 'rhe maker may not exclude or limit his own liability by a stipulation on the
note. Any such stipUlation is without etfe~t.

D. The drawee and the acceptor

Article 36

(11 The drawee is not liable on a bill until he accepts it.

(2) The acceptor engages that he will pay to the holder, or to any party who pays
toe bill in accordance with article 66, the amount of the bill in accordance with
the terms of his acceptance, and any interest and expenses which may be recovered
ul~er article 66 or 67.

Article 37

An acceptance must be writteOl on the bill and may be effected:

(a) By the 8ig~ature of the drawee accompanied by the word "accepte(l" or by
words of similar import, or

(hI By the signature alone of the drawee.
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Article 38

(1) An incomplete instrum~nt which satisfies the requirements set out in
article 1 (2) (a) may be accepted by the drawee before it has been signed by the
drawer, or while otherwise incomplete. In such case, article 11 shall apply
accordingly to completion by the drawer or another person.

(2) A hill may be accepted before, at or ~fter maturit~', or after it has been
dishonoured by non-acceptance or non-paymen' .

(3) When a hill drawn payable at a fixed perlod after sight, or a hill which must
he presented for acceptance before a specified date, is accepted, the acceptor must
indicate the date of his acceptance, failing such indication by the acceptor, the
drawer or the holder may insert the date of acceptance.

(4) If a bill drawn payable at a fixed period after sight is dishon~ured hy
non-acceptance and the drawee subseauently accepts it, the holder is entitled to
hav~ th~ acceptance dated as of the date on which the bill was dishonoured.

Article 39

(1) An acceptance must be unaualified. An acceptancp is n.1I~lified jf it ie
conditional or varies the terw of the bill.

(2) If the drawee stipulates on the bill that his acceptance is SUbject to
aualification,

(a) He is nevertheless bound according to the terms of his qualified
acceptance,

(b) The bill is dishonoured by non-acceptance.

(3) An acceptance relating to only a part of the amount of the bill is a aualified
ac eptance. If tile holder takes such an acceptance, the hill is dishonoured by
n ,I.-acceptance only as to the remaining part.

(4) An acceptance indicating that payment will be made at a particular address Or
by a particular agent is not a aualified acceptance, provided that,

(a) The place in which payment is to he made is not changed,

(b) The bill is not drawn payable by another agent.

E. The endorser

Article 40

(1) The endorser engages that upon disho~our of the instrument hy non-acceptance
or non-payment, and upon any necessary protest, he will pay tl 'he holder, or to
any subseauent endorser or ~uch endorser's guarantor who pays the instrument in
accordance with article 66, the amount of the instrument, and any lnterest and
expenses which may he recovered under article 66 or 67.

(2) The endorser may exclude or limit his own liability hy an express stipulation
on the inRtrument. Such stipulation has effect only with respect to that endo(ser.
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F. The transferor by endorsement or by mere delivery

(1) Unless otherwise agreed, a person who transfers an instrument, by en~ors~ment

and delivery or by mere delivery, represents to the holder to whom he transfers the
instrument thata

(a) The instrument does not bear any forged or unauthori7.ed sign~ture,

(b) The instrument has not been materially altered,

(cl At the time of transfer, he has no knowledge of any fact which would
impair the right of the transferee to payment of the instrument agatnst the
acceptor or, in the case of an unaccepted bill, the drawer, Or against the
maker of a note.

(2) Liability of the transferor under paragraph (1) is incurred only if the
transferee took the instrument without knowledge of the matter giving rise to such
liability.

(3) Where the transferor is liable under paragraph (1), the transferee may
recover, even before maturity, the amount paid by him to the transferor, plus
interest calculated in accordance with article 66, against return of the instrument.

G. The guarantor

Article 42

(1) Payment of an instrument, whether or not it has been accepted, may be
guaranteed, as to the whole or part of its amount, for the account of a party or
the drawee. A guarantee may be given by any person who mayor may not already be a
party.

(2) A guarantee must be writt@n on the instrument or on a slip affixed thereto
(-allonge-) •

(3) A guarantee ls eXI -essed by the wo~ds Wguaranteedw, w.!!!.!w, wgood as.!!!.!w or
words of similar impo~t, accompanied by the signature of the guarantor.

(4) A guarantee may be effected by a signature alone. Unless the content
otherwise reauiresl

(a) A signature alone on the front of the instrument, other than that of the
~rawer or the dr~wee, is a guarantee,

(b) The signature alone of the drawee on the front of the instrument is an
acceptance, and

(c) A signature alone on the back Ilf tne instrument other than that of the
drawee is an endorsement.

(5) A guarantor may specify the person for whom hf has become guarantor. In the
absence of such specification, the person for whom he has become guarantor is the
acceptor or the drawee in the case of a bill, and the maker in the case of a note.
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(6) A guarantor may not raise as a defence to his liability tbe fact that he
signed the instrument before it ~aft signed by the person for whose account he is a
guarantor, or while the instrument was incomplete.

Article 43

(1) A guarantor is liable on the instrument to the same extent ae the party for
whom he has become guarantor, unless the guarantor has st. ipulated othftTwise on the
instrument.

(2) If the person for whom he has become guarantor is the drawee, the guarantor
undertakes to pay the bill at maturity.

Article 44

(1) Payment of an instrument by the guarantor in accordance with article 68
diSCharges the party for WhOID he became guarantor of his liability on the
instrument to the extent of the amount paid.

(2) The guarantor who pays the instrument h~s rights thereon against the party for
~hom he became guarantor and Dgainst parties who are liable thereon to that party.

CHAPTER V. PRESENTMENT, DISHONOUR BY NON-ACCEPTANCE OR
NON-PAYMENT, AND RECOURSE

Section 1. Presentment for acceptance and dishonour by non-acceptance

Article 45

(1) A bill may be presented for acceptance.

(2) A bill must be presented for acceptance.

(a) When the drawer has stipu...ated on the bill that it must be presented for
acceptance,

(b) When the bill is drawn payable at a fixed period after sight, or

(c) When the bill is drawn payable elsewhere than at the residence or place
of business of the drawee, except where such a bill is payable on demand.

Article 46

(1) The drawer may stipUlate on the bill that it must not be presented for
acceptance before a specified date or before the occurrence of a specified event.
Except where a bill must be present&d for acceptance under article 45 (2), the
drawer may stipUlate that it must not be presented for acceptance.

(2) If a bill is pres~nted for acceptance notwithstanding a stipulation permitted
under paragraph (1) and acceptance is refused, the drilwer, the endorser, and their
guarantors are not liable for dishonour by non-acceptance.
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(3) If the drawee accepts a bill notwithstanding a stipulation that it must not be
presented ~or acceptance, the acceptance is effective.

Article 47

A bill is duly presented for acceptance if it is presented in accordance with the
following rulest

(a) The holder must present the bi\l to the drawee on a business day at a
reasonable hourl

(b) A bill drawn upon two or more drawees may be presented to anyone of
them, unless the bill clearly indicates otherwise,

(c) Presentment for acceptance may be made to a person or authority other
than the drawee if that person or authority is entitled under the applicable
law to accept the bill,

(d) If a bill is drawn payabl~ on a fixed d~te, presentment for acceptance
must be made before or on the date of maturity,

(e) A bill drawn payable on demand CL at a fixed period after sight must be
presented for acceptance within one year of its date,

(f) A bill in which the drawer has stated a date or time-limit for
presentment for acceptance must be prestnted on the stated date or within the
stated time-limit.

Article 46

(1) Delay in making a necessary presentment for Bcceptance within the time-limit
stated within the bill ls excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could neither avoid nor
overcome. When the cause of the delay ceases to operate, presentment must be made
with reasonable diligence.

(2) A necessary or optional presentment for ac<:eptance is dispensed with if the
drawee is dead or has no longer the power freely to deal with his assets by reason
of his insolvency, or is a fictitious person or a person not having capacity to
incur liability on the \nstrument as an acceptor, or if the drawee is a
corporation, partnerShip, association or other legal entity which has ceased to
exist.

(3) When a necessary presentment for acceptance cannot be effected witlt~n the
time-limit prescribed in sUbparagraph (d) or (e) of article 47 due to circumstances
which are beyond the control of the nolder and which he could neither avoid nor
overcome, the necessary presentment for acceptance is dispensed with.

Article 49

If a bill which must be presented for acceptance is not so presented, the d[~wer,

the endorsers and their gu~-antors are not liable on the bill.
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incur liability on the \nstrument as an acceptor, or if the drawee is a
corporation, partnerShip, association or other legal entity which has ceased to
exist.

(3) When a necessary presentment for acceptance cannot be effected witlt~n the
time-limit prescribed in sUbparagraph (d) or (e) of article 47 due to circumstances
which are beyond the control of the nolder and which he could neither avoid nor
overcome, the necessary presentment for acceptance is dispensed with.

Article 49

If a bill which must be presented for acceptance is not so presented, the d[~wer,

the endorsers and their gu~-antors are not liable on the bill.
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Article 50

(1) A hill is considered to be dishonoured by non-acceptance,

(a) When the drawee, upon due presentment, expressly refuses to accept the
hill or acceptance cannot be cbtained with reasonable diligence or when the
holder cannot obtain the acceptance to which he i~ entitled undor this
Convention,

(h) If presentment for acceptance is dispensed with pursuant to art.icle 48,
unless the hill is in fact accepted.

(2) If a bill is dishonoured by non-acceptance the holder may"

(a) Suhject to the provisions oC article 55, exercise an immediate right of
recourse against the drawer, the endorsers and their guarantors,

(h) Exercise an immediate right of recourse against the guarantor of the
drawee.

Section 2. Presentment for payment and dishonour by non-payment

Art icle SI

An instrument is duly presented for payment if it is presented in accordance with
the following rules.

(a) The holder must present the instrument to the drawee or to the acceptor
or to the maker on a business d,1}" at a reasonable hour,

(0) A bill drawn upon or accepted by two or more nrawees, or a note signed by
two or mare makers, may be presented to anyone of them, unless the instrument
clearly indicates otherwise,

(c) If the drawee or the acceptor or the maker is dead, presentment must be
made to the persons who under the applicabla law are hi£ heirs or the persons
entitled to administer his estate,

(d) Presentment for payment may be made to a person or authority other than
the drawee, the acceptor or the maker if that person or authorit.y is entitled
under the applicable law to pay the instrument,

(e) An instrument which is not payable on demand must be presented for
payment on the date of maturity or on the business day which follows,

(f) An instrument which is payable on demand must be prpsented for payment
within one year of its date,

(g) An instrument must be presented for payment.

(1) At the place of payment specified on the instrument, or

(ii) If no place of payment is specified, at the address of the drawee or
the acceptor or the maker indicated on the instrument, or

-76-

Article 50

(1) A hill is considered to be dishonoured by non-acceptance,
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recourse against the drawer, the endorsers and their guarantors,

(h) Exercise an immediate right of recourse against the guarantor of the
drawee.

Section 2. Presentment for payment and dishonour by non-payment
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An instrument is duly presented for payment if it is presented in accordance with
the following rules.

(a) The holder must present the instrument to the drawee or to the acceptor
or to the maker on a business d,1}" at a reasonable hour,

(0) A bill drawn upon or accepted by two or more nrawees, or a note signed by
two or mare makers, may be presented to anyone of them, unless the instrument
clearly indicates otherwise,

(c) If the drawee or the acceptor or the maker is dead, presentment must be
made to the persons who under the applicabla law are hi£ heirs or the persons
entitled to administer his estate,

(d) Presentment for payment may be made to a person or authority other than
the drawee, the acceptor or the maker if that person or authorit.y is entitled
under the applicable law to pay the instrument,

(e) An instrument which is not payable on demand must be presented for
payment on the date of maturity or on the business day which follows,

(f) An instrument which is payable on demand must be prpsented for payment
within one year of its date,

(g) An instrument must be presented for payment.

(1) At the place of payment specified on the instrument, or

(ii) If no place of payment is specified, at the address of the drawee or
the acceptor or the maker indicated on the instrument, or
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(iii) If no place of payment i••pecified and the addro•• of the dr~w•• or
the acceptor or the maker i. not indicated, at the principal place
of bu.ine•• or habitual re.idence of the drawee or the acceptor or
the maker,

(h) An in.trument which i. pre.ented at a clearing-house i. dUly predented
for payment if the law of the place where the clearing-hou.e is located or the
rul.s or custom. of that clearing-hou.e 80 provide.

Article 52

(1) Delay in making pre.entment for payment is excu.ed when the delay is caused by
circumstances which are beyond the control of the holder and which he could neither
avoid nor overcome. When the cau.e of delay ceases to operate, presentment must be
made with reasonable diligence.

(2, Presentment for payment i. dispensed with.

(a) If the drawer, an endorser or guarantor ha. expre.sly waived pre8entm~nt,

such waiv&r.

(i) If made on the instrument by the drawer, binds any subseauent party
and benefits any holder,

(ii) If made on the instrument by a party other than the drawer, binds
only that party but benefit. any holder,

(iii) If made outside the instrument, binds only the party making it and
benefits only a holder in whose favour it was made,

(b) If an instrument is not payable on demand, and the cause of delay in
making presentment continue. to operate beyond 30 days after maturity,

(c) If an instrument is payable on demand, and the cause of delay continues
to operate beyond 30 days after the expiration of the time-limit for
presentment for payment,

(d) If the drawee, the maker or the acceptor has no longer the power freely
to deal with his assets by reason of his in.olvency, or is a fictitious person
or a person not having capacity to r~ke payment, or if the drawee, the maker
or the acceptor is a corporation, partnership, aSBociation or other legal
entity Which has ceased to exist,

(e) If there ts nu place at which the instrument must be presented in
accordance with article 51 (g).

(3) Presentment for payment is also dispensed with as regards a bill, if the bill
ha. been protested for dishonour by non-acceptance.

Acticle 53

(1) If a bill is net duly pre.ented for payment, the drawer, the endorsers and
their guarantors are not liable thereon.
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(iii) If no place of payment i••pecified and the addro•• of the dr~w•• or
the acceptor or the maker i. not indicated, at the principal place
of bu.ine•• or habitual re.idence of the drawee or the acceptor or
the maker,

(h) An in.trument which i. pre.ented at a clearing-house i. dUly predented
for payment if the law of the place where the clearing-hou.e is located or the
rul.s or custom. of that clearing-hou.e 80 provide.
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(1) Delay in making pre.entment for payment is excu.ed when the delay is caused by
circumstances which are beyond the control of the holder and which he could neither
avoid nor overcome. When the cau.e of delay ceases to operate, presentment must be
made with reasonable diligence.

(2, Presentment for payment i. dispensed with.

(a) If the drawer, an endorser or guarantor ha. expre.sly waived pre8entm~nt,
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and benefits any holder,
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(iii) If made outside the instrument, binds only the party making it and
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making presentment continue. to operate beyond 30 days after maturity,
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presentment for payment,

(d) If the drawee, the maker or the acceptor has no longer the power freely
to deal with his assets by reason of his in.olvency, or is a fictitious person
or a person not having capacity to r~ke payment, or if the drawee, the maker
or the acceptor is a corporation, partnership, aSBociation or other legal
entity Which has ceased to exist,

(e) If there ts nu place at which the instrument must be presented in
accordance with article 51 (g).

(3) Presentment for payment is also dispensed with as regards a bill, if the bill
ha. been protested for dishonour by non-acceptance.

Acticle 53

(1) If a bill is net duly pre.ented for payment, the drawer, the endorsers and
their guarantors are not liable thereon.
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(2) If a note is not duly presented for payment, the endorsers and their
guarantors are not liable thereon.

(3) Failure to present an instrument for payment does not discharge the acceptor
or the maker or their guarantors or the guarantor of the drawee of liability
thereon.

Article 54

(1) An instrument is considered to be dishonoured by non-payment,

(a) When payment is refused upon due presentment or when the holder cannot
obtain the p~yment to which he is entitled under this Convention,

(b) If presentment for payment is dispensed with pursuant to article 52 (2)
and the instrument is unpaid at maturity.

(2) If a bill is dishonoured by non-payment, the holder may, sUbje~t to the
provisions of article SS, exercise a right of recourse against the drawer, the
endorsers and their guarantors.

(3) If a note is dishonoured by non-payment, the holder may, subject to the
provisions of article SS, exercise a right of recourse against the endorsers and
their 9~arantors.

Section 3. Recourse

A. Protest

Article 55

If an instrument has been dishonoured by non-acceptance or by non-payment, the
holder may exercise a right of recourse only after the instrument has been duly
protested for dishonour in accordance with the provisions of articles 56 to 58.

Article 56

(1) A protest is a statement of dishonour drawn up at the place where the
instrument has been dishonoured and signed and dated by a person authorized in that
respect by the law of that place. The statement must specify,

(a) The person at whose reauest the instrument is protested,

(b) The place of protest, and

(c) The demand made and the answer given, if any, or the fact that the drawee
or the acceptor or the maker could not be found.

(2) A protest may be made.

(a) On the instrument itself or on a slip affixed thereto ("allonge"), or

(b) As a separate document, in which case it must clearly identify the
instrument that has been dishonoured.
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(2) If a note is not duly presented for payment, the endorsers and their
guarantors are not liable thereon.

(3) Failure to present an instrument for payment does not discharge the acceptor
or the maker or their guarantors or the guarantor of the drawee of liability
thereon.

Article 54

(1) An instrument is considered to be dishonoured by non-payment,

(a) When payment is refused upon due presentment or when the holder cannot
obtain the p~yment to which he is entitled under this Convention,

(b) If presentment for payment is dispensed with pursuant to article 52 (2)
and the instrument is unpaid at maturity.

(2) If a bill is dishonoured by non-payment, the holder may, sUbje~t to the
provisions of article SS, exercise a right of recourse against the drawer, the
endorsers and their guarantors.

(3) If a note is dishonoured by non-payment, the holder may, subject to the
provisions of article SS, exercise a right of recourse against the endorsers and
their 9~arantors.

Section 3. Recourse

A. Protest

Article 55

If an instrument has been dishonoured by non-acceptance or by non-payment, the
holder may exercise a right of recourse only after the instrument has been duly
protested for dishonour in accordance with the provisions of articles 56 to 58.

Article 56

(1) A protest is a statement of dishonour drawn up at the place where the
instrument has been dishonoured and signed and dated by a person authorized in that
respect by the law of that place. The statement must specify,

(a) The person at whose reauest the instrument is protested,

(b) The place of protest, and

(c) The demand made and the answer given, if any, or the fact that the drawee
or the acceptor or the maker could not be found.

(2) A protest may be made.

(a) On the instrument itself or on a slip affixed thereto ("allonge"), or

(b) As a separate document, in which case it must clearly identify the
instrument that has been dishonoured.
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(3) Unless the instrument stipulates that protest must be made, a protest may he
replaced by a declaration written on the instrument and signed and dated by the
drawee or the acceptor or the maker, or, in the case of an instrument domiciled
with a named person for payment, hy that named person, the declaration must be to
the effect that acceptance or payment is refused.

(4) A declaration made in accordance with paragraph (3) i8 deemed to be a protest
for the purpose of this Convention.

Article 57

(1) Protest for dishonour of a bill by non-acceptance must be made on the day on
which the bill is dishonoured or on one of the two business days which fellow.

(2) Protest for dishonour of an instrument by non-payment must be made on the day
on which the instrument is dishonoured or on one of the two business days which
follow.

Article 58

(1) • in protesting an instrument for dishonour is excused when the delay is
caused circumstances which are beyond the control of the holder and which he
could neither avoid nOr overcome. When the cause of delay ceases to operate,
protest must be made with reasonable diligence.

(2) Protest for dishonour by non-acceptance or by non-payment is dispensed with.

(a) If the drawer, an endorser or guarantor has expressly waived protest,
such waiver~

(i) If made on the instrument by the drawer, hinds any subsequent party
and benefits any holder,

(ii) If made on the instrument by a party other than the drawer, binds
only that party but benefits any holder,

(iii) If made outside the instrument, binds only the party making it and
benefits only a holder in whose favour it was made,

(b) If the cause of delay under paragraph (1) in making protest continues to
operate beyond 30 days after the date of dishonour,

(c) As regards the drawer of a bill, if the drawer and the drawee or the
acceptor are the Bame person,

(d) If presentment for acceptance or for payment is dispensed with in
accordance with article 48 or 52 (2).

Article 59

(1) If a bill which must be protested for non-acceptance or for non-payment is not
duly protested, the drawer, the endorsers and their guarantors are not liable
thereon.
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(3) Unless the instrument stipulates that protest must be made, a protest may he
replaced by a declaration written on the instrument and signed and dated by the
drawee or the acceptor or the maker, or, in the case of an instrument domiciled
with a named person for payment, hy that named person, the declaration must be to
the effect that acceptance or payment is refused.

(4) A declaration made in accordance with paragraph (3) i8 deemed to be a protest
for the purpose of this Convention.

Article 57

(1) Protest for dishonour of a bill by non-acceptance must be made on the day on
which the bill is dishonoured or on one of the two business days which fellow.

(2) Protest for dishonour of an instrument by non-payment must be made on the day
on which the instrument is dishonoured or on one of the two business days which
follow.

Article 58

(1) • in protesting an instrument for dishonour is excused when the delay is
caused circumstances which are beyond the control of the holder and which he
could neither avoid nOr overcome. When the cause of delay ceases to operate,
protest must be made with reasonable diligence.

(2) Protest for dishonour by non-acceptance or by non-payment is dispensed with.

(a) If the drawer, an endorser or guarantor has expressly waived protest,
such waiver~

(i) If made on the instrument by the drawer, hinds any subsequent party
and benefits any holder,

(ii) If made on the instrument by a party other than the drawer, binds
only that party but benefits any holder,

(iii) If made outside the instrument, binds only the party making it and
benefits only a holder in whose favour it was made,

(b) If the cause of delay under paragraph (1) in making protest continues to
operate beyond 30 days after the date of dishonour,

(c) As regards the drawer of a bill, if the drawer and the drawee or the
acceptor are the Bame person,

(d) If presentment for acceptance or for payment is dispensed with in
accordance with article 48 or 52 (2).

Article 59

(1) If a bill which must be protested for non-acceptance or for non-payment is not
duly protested, the drawer, the endorsers and their guarantors are not liable
thereon.
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(2) If a note which must be protested for non-payment is not dUly protested, the
endorsers and their guarantors are not liable thereon.

(3) Failure to protest an instrument does not discharge the acceptor or the maker
or their guarantors or the guarantor of the drawee of liability thereon.

B. Notice of dishonour

Article 60

(1) The holder, ur~n dishonour of a bill by non-ac~~~tance or by non-payment, must
give notice of such dishonour to the drawer, the endorsers and their guarantors.

(2) The holder, upon dishonour of a note by non-payment, must give notice of such
dishonour to the endorsers and their guarantors.

(3) An endorser or a guarantor who receives notice must give notice of dishonour
to the party immediately preceding him and liable on the instrument.

(4) Notice of dishonour operates for the benefit of any party who has a right of
recourse on the instrument against the party notified.

Article 61

(1) Notice of dishonour may be given in any form whatever and in any terms which
identify the instrument and state that it has been dishonoured. The return of the
dishonoured instrument is sufficient notice, provided it is accompanied by a
statement indicating that it has been dishonoured.

(2) Notice of dishonour is duly given if it is communicated or sent to the party
to be notified by means appropriate in the circumstances, whether or not it is
received by that party.

(3) The burden of proving that notice has been duly given rests upon the person
who is reauired to give such notice.

Article 62

Notice of dishonour must be given within the two business days which follow'

(a) The day of protest or, if protest is dispensed with, the day of
dishonour} or

(b) The receipt of notice given by another party.

Article 63

(l) Delay in giving notice of dishonour is excused when the delay is caused hy
circumstances which are beyond the control of the holder and which he could neither
avoid nor overcome. When the cause of delay ceases to operate, notice must be
given with reasonable diligence.

(2) Notice of dishonour is dispensed with:
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(2) If a note which must be protested for non-payment is not dUly protested, the
endorsers and their guarantors are not liable thereon.

(3) Failure to protest an instrument does not discharge the acceptor or the maker
or their guarantors or the guarantor of the drawee of liability thereon.

B. Notice of dishonour

Article 60

(1) The holder, ur~n dishonour of a bill by non-ac~~~tance or by non-payment, must
give notice of such dishonour to the drawer, the endorsers and their guarantors.

(2) The holder, upon dishonour of a note by non-payment, must give notice of such
dishonour to the endorsers and their guarantors.

(3) An endorser or a guarantor who receives notice must give notice of dishonour
to the party immediately preceding him and liable on the instrument.

(4) Notice of dishonour operates for the benefit of any party who has a right of
recourse on the instrument against the party notified.

Article 61

(1) Notice of dishonour may be given in any form whatever and in any terms which
identify the instrument and state that it has been dishonoured. The return of the
dishonoured instrument is sufficient notice, provided it is accompanied by a
statement indicating that it has been dishonoured.

(2) Notice of dishonour is duly given if it is communicated or sent to the party
to be notified by means appropriate in the circumstances, whether or not it is
received by that party.

(3) The burden of proving that notice has been duly given rests upon the person
who is reauired to give such notice.

Article 62

Notice of dishonour must be given within the two business days which follow'

(a) The day of protest or, if protest is dispensed with, the day of
dishonour} or

(b) The receipt of notice given by another party.

Article 63

(l) Delay in giving notice of dishonour is excused when the delay is caused hy
circumstances which are beyond the control of the holder and which he could neither
avoid nor overcome. When the cause of delay ceases to operate, notice must be
given with reasonable diligence.

(2) Notice of dishonour is dispensed with:
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(a) If after the exercise of reasonable diligence notice cannot be given;

(b) If the drawer, an endorser or guarantor has expressly waived notice ofdishonour; such waiver:

(i) If made on the instrument by the drawer, binds any subsequent partyand benefits any holder,

(ii) If made on t~e instrument by a party other than the drawer, bindsonly that party but benefits any holder,

(iii) If made outside the instrument, binds only the party making it andbenefits only a holder 1n whose favour it was made,

(c) As regards the drawer of the bill, if the drawer and the drawee or theacceptor are the same person.

Article 64

Failure to give notice of dishonour renders a person who is required to give suchnotice und~r article 60 to a party who is entitled to receive such notice liablefor any damages which that party may suffer from such failure, provided that suchdamages do not exceed the amount ref~rred to in article 66 or 67.

Section 4. Amount payable

Article 65

The holder may exercise his rights on the instrument against any otie party, orseveral or all parties, liable thereon and is not obliged to o~serve the order inwhich the parties have become bound.

Article 66

(1) The holder may recover from any party liable:

(a) At maturity: the amount of the instrument with interest, if interest hasbeen stipUlated for,

(b) After maturity:

(i) The amount of the instrument with interest, if interest has beenstipulated for, to the date of maturity,

(ii) If interest has been stipulated to be paid after maturity, inte~estat the rate stipulated, or in the absence e[ such stipulation,interest at the rate specified in paragraph (2), calculated from thedate of presentment On the sum specified in paragraph (1) (b) (I),

(iii) Any expenses of protest and of the notices given by hi~»
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(a) If after the exercise of reasonable diligence notice cannot be given;

(b) If the drawer, an endorser or guarantor has expressly waived notice ofdishonour; such waiver:

(i) If made on the instrument by the drawer, binds any subsequent partyand benefits any holder,

(ii) If made on t~e instrument by a party other than the drawer, bindsonly that party but benefits any holder,

(iii) If made outside the instrument, binds only the party making it andbenefits only a holder 1n whose favour it was made,

(c) As regards the drawer of the bill, if the drawer and the drawee or theacceptor are the same person.

Article 64

Failure to give notice of dishonour renders a person who is required to give suchnotice und~r article 60 to a party who is entitled to receive such notice liablefor any damages which that party may suffer from such failure, provided that suchdamages do not exceed the amount ref~rred to in article 66 or 67.

Section 4. Amount payable

Article 65

The holder may exercise his rights on the instrument against any otie party, orseveral or all parties, liable thereon and is not obliged to o~serve the order inwhich the parties have become bound.

Article 66

(1) The holder may recover from any party liable:

(a) At maturity: the amount of the instrument with interest, if interest hasbeen stipUlated for,

(b) After maturity:

(i) The amount of the instrument with interest, if interest has beenstipulated for, to the date of maturity,

(ii) If interest has been stipulated to be paid after maturity, inte~estat the rate stipulated, or in the absence e[ such stipulation,interest at the rate specified in paragraph (2), calculated from thedate of presentment On the sum specified in paragraph (1) (b) (I),

(iii) Any expenses of protest and of the notices given by hi~»
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(c) Betole maturityl

(i) The ~mount of the hill with interest, if interest has been
sl.ipulated for, to the date of ~:.yment, 8ubject to a discount frnm
the oate of payment to the date of maturity, calculated in
accordance with paragraph (3),

(iL) Any expenses of protest and of the notices give.. by him.

(2) The rate of interest shall be the rate that would be recoverable in leg~l

proceedings taken in the jurisdiction where the instrument is payable.

(3) Nothing in paragraph (2) prevents a court from awarding damages or
com~nRation for additional 10S8 caused to the holder by reason of delay in payment,

(4) The discount shall be at the offici~l rate (discount ra~e) or other simil~r

appropriate r~te eff£cti.l on the date wh~n recourse is exercised at the place
where ~he holder has his principal place of business, or if h~ does not have a
place of husiness hiR nnhitual residence, or, if there is no such rate, then at
such rate as is reasonable in the circumstances,

Article 67

A party who pays an instrument in accordance with article 66 may recover from the
parties liable to himl

(a) The entire sum which he was obliged ;0 pay in accordance with article 66
and h'JS paid,

(b) Interest on that sum at the rate specified in article 66, parllgrllph (2),
from the ~ate on which he made payment,

(c) Any expenAes of the notices given ~I him.

CHAPTER VI. DISCHARGE

Section 1. Discharge by payment

(1) A party is discharged of liability on the instrument when he pays the holder,
or a party subseauent to himbelf w~o has paid the instrument and is in possession
thereof, the amount due pursuant to article 66 or 671

(a) At or after maturity, or

(bl Before matu[ity, upon dhhonour hy non-acceptance.

(2) Payment before maturity other than under paragraph (1) (b) of thi· article
does not discharge the p6rty making the payment ol his liability on tl"e il'strument
except in respect of the person to whom payment was made.
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(c) Betole maturityl

(i) The ~mount of the hill with interest, if interest has been
sl.ipulated for, to the date of ~:.yment, 8ubject to a discount frnm
the oate of payment to the date of maturity, calculated in
accordance with paragraph (3),

(iL) Any expenses of protest and of the notices give.. by him.

(2) The rate of interest shall be the rate that would be recoverable in leg~l
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com~nRation for additional 10S8 caused to the holder by reason of delay in payment,
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appropriate r~te eff£cti.l on the date wh~n recourse is exercised at the place
where ~he holder has his principal place of business, or if h~ does not have a
place of husiness hiR nnhitual residence, or, if there is no such rate, then at
such rate as is reasonable in the circumstances,

Article 67

A party who pays an instrument in accordance with article 66 may recover from the
parties liable to himl

(a) The entire sum which he was obliged ;0 pay in accordance with article 66
and h'JS paid,

(b) Interest on that sum at the rate specified in article 66, parllgrllph (2),
from the ~ate on which he made payment,

(c) Any expenAes of the notices given ~I him.

CHAPTER VI. DISCHARGE

Section 1. Discharge by payment

(1) A party is discharged of liability on the instrument when he pays the holder,
or a party subseauent to himbelf w~o has paid the instrument and is in possession
thereof, the amount due pursuant to article 66 or 671

(a) At or after maturity, or

(bl Before matu[ity, upon dhhonour hy non-acceptance.

(2) Payment before maturity other than under paragraph (1) (b) of thi· article
does not discharge the p6rty making the payment ol his liability on tl"e il'strument
except in respect of the person to whom payment was made.
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(l) A party ls not discharged of liahility it he pays a holder who is not a
protected hold~r and knows at the time ~f payment that a third person has a~serted

d valid claim to the instrument or that the holder acquired the instrument by theft
,lr forged the signature of the payee or an endo~see, or particip~ted in such Lheft
or forgery.

(4) (a) A person receiving payment of an instrument must, unless agreed
othp.rwise, deliverl

(i) To the drawee making such paym~nt, the instrument,

(ii) TO any other person making such payment, the instrument, a receipted
account, and any pr0teat.

(h) In the case of an instrument payable by instalments at successive dates,
the drawee or a party making a payment, other than payment of the last
instalment, may require that mention of such payment he mad~ on the ~nstrument

and that a receipt therefor be given to him.

(c) If an instrument payable by instalmenta at successive dates is
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a party, upon dishonour, pays the instalment, the holder who receives such
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drawee, or the acceptor or the makerl

(a) The guarantor of the drawee, or the acceptor or the make. ia discharged
of his liability on the instrument to the extent of the amount paU, and

(h) The instrume is to he considered as dishonoured hy non-payment as to
the amount unpaid.

(4) If the holder takes partial payment from a party to the instrument other than
the acceptor or the maker or the guarantor of the draweel
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(a) The party making payment is discharged of hiR lillhillty on thf' InfltrUmp.nt
to the eKtent of the amount paid, and

(h) The holder muat give 8uch party a certified copy of thp Instrumf'nt and
any neceasary authenticated protest in order to enahle such party to exerclRe
a right on the instrument.

(5) The drawee or a party making par~ial pa~.ent m~y require that men~lon of ~uch

payment be made on the instrumen. and that a rece(pt therefor be given to him.

(6) If the balance is paid, the person who receives it and who iR in poRAeRfllon of
the instrument must deliver to the payor the receipted instrument and any
authenticated protest.

!!!tcle 70

(1) The hold.r may refuse to take pa~nt in a place other than the placA where
the instrument was p.eaented for payment in accordance with article 51.

(2) If in such case psyment i~ not made in the pla~e where the instrument waR
presented for payment in accordance with article 51, the instrument is conRidered
\8 dishonoured by non-payment.

.Article 71

(1) An instrument must be paid in the currency in wnich the amount of t~e

tnfltrument is expressed.

(2) When the amount of an instrument i8 eKpres8ed in a monetary unit of account
within the meaning of article 4 (11) and the monetary unit of account iR
transferable between the person making payment and the person receiving tt, then,
unless the instrument specifies a currency of payment, payment shall be ~ade by
transfer of the monetary "nit of account. If the IDonetary unit of account lA not
transferahle between thoae persons, payment ahall be made in the currency Bpeciflp~

in the instrument or, if no auch currency i. specified, in the currency of the
place of payment.

(J) The drawer or the maker may indicate on the instrument that it nlust he paid in
a speoifieJ currency other than the currency in which the amount of the instrument
is ftxpressed. In that case.

(a) The instrument must be paid in the currency 80 specified,

(b) The amount payable is to be calcu1a~ed according to the rate of exchange
indicated on the instrument. Failing such indication, the amount payable i8
to be calculated according to the rate at exchange for s~ght drafts (or, if
there is no such rate, according to the appropriate established rate of
exchange) on the date of maturity.

(i) Ruling at the place where the !nstrument must be presented for
payment in accordance with article 51 (g), if the specified currency
is that of that place (local currency), or
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(H) If the specified currency is not that of that placp. accorclinq 10

the usages of the place where the instrument mUflt he prp.!wntPo for
payment in accordance with articlp 51 (q),

(c) If such an instrument is dishonoured by non-acceptance. the amount
payable is to be calculated,

(1) IT. the rate of exchcngp Is indicated on thfO instrument. accordinq to
that rate,

(ii) If no rate of exchange is indicated on the instrument. at the option
of the holder. according to the rate of exchange ruling on thp datp.
of dishonour or on the date of actual payment,

(d) If 3uCh an instrument is dishonoured by non-payment. the amount payahlp
is to be calculateQI

(i) If the rate of exchange is indicated on the instrument. according to
that rate,

(11) If no rate of exchange is indicated on the instrument. at the option
of the holder. according to the rate of exchange rUling on thp dat.p.
of maturity or on the date of actual payment.

(4) Nothing in this article prevents a court from awarding damages for loss caused
to the holder by reason of fluct'Jations in rates of exchange if such loss is cau!1",d
by dishonour for non-acceptance or non-payment.

(5) The rate of exchange rUling at a certain date is the rate of exchange ruling.
at the option of the holder. at the place where the instrument must be presented
for payment in accordance with article 51 (g) or at the place of actual payment.

Article 72

(1) Nothing in this Convention prevents a Contracting State from enforcing
exchange control regulations applicable in its territory and its provisions
relating to the protection of its currency, including regUlations which it is bound
to apply by virtue of international agreements to which it is a party.

(2) (a) If, by virtue of the application of paragraph (1) of this article. an
instrument drawn in a currency which is not that of the place of payment must
be paid in local currency. the amount payable is to he calculated according to
the rate of exchange for sight drafts (or. if there is no such rate. according
to the appropriate established rate of exchange) on the date of preoentmpnt
rUling at the place where the instrument must be presented for payment 11
accordance with a~ticle 51 (9).

(b) (1) If 8uch an instrument is diShonoured by non-acceptance. the amount
payable la to be calculated. at the option of the holder, at the rate of
exchange ruling on the date of dishonour. or on the date of actual
payment.
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(ii) If such an instrumftnt is dishonoured by non-payment, the amount is
to be calculated, at the option of the holder, according to the rate
of exchange ruling on the date of presentment or on the date of
actual payment.

(iii) paragraphs (3) and (4) of article 71 are applicahle where
aPpropriate.

Section 2. Discharg_ of a prior party

A~ticle 73

(1) When a party is discharged wholly or partly of his liability on the
instrument, any party who has a right on the instrument against him is discharged
to the same extent.

(2) Payment by the drawee of the whole or a part of the amount of a bill to the
holder, or to any party who has paid the bill in accordance with article 66,
discharges all parti9S of their liability to the same extent, except where the
drawee pays n hold~r who is not ~ protected holder and knows at the time of payment
tha~ a third person has asserted a valid claim to the instrument or that the holder
acquired the instrument by theft or forged the signature of the payee or an
endorsee, or participated in suc~ theft or forgery.

CHAPTER VII. LOST INSTRUMENTS

Article 74

(1) When an instrument is lost, whether by destruction, th<-lt or otherwise, the
person who lost the instrument has, subject to the provisions of paragraph (2) of
this article, the same right to payment which he would have had if he h~d been in
posseBsion of the instrument. The party from whom payment is claimed cannot set up
as a def.ence against liability on the instrument the fact that the person claiming
payment is not in possession thereof.

(2) (a) The person claiming payment of a lost instLument must state in writing to
the party from whom he claims paymentl

(i) The elements of the lost instrument pertaining to the reauirements
set forth in article 1 (2) or 1 (3), for this purpose the person
claiming payment of the lost instrument may present to that party a
copy of that instrument,

(ii) The facts showing that, if he had been in possession of the
instrument, he would have had a right to payment from the party from
whom payment is claimed,

(iii) The facts which prevent production of the instrument.

(b) The party from whom paytlent of a 109t instrument is claimed may reauire
the person claiming payment to give S~CUI ity in order to indemnify him for any
loss which he may Buffer by reason of the subseQuent payment of the lost
instrument.
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(c) The nature of the security and its terms are to be determined by
agr~em&nt between the person claiming payment and the p~rty from whom payment
is claimed. Pailing such an agreement, the court may determine whether
security is called for and, if so, the nature of the security and its terms.

(d) If the security cannot be given, the court may order the party from whom
payment is claimed to deposit the amount of the lost instrument, and any
interftst and expenses which may be clAimed under article 66 or 67, with the
court or any other competent autnodty or lI\stitution, and may determine th~

duration of such deposit. Such deposit is to be considered as ?aympnt to the
person claiming payment.

Article 7S

(1) A party who has paid a lost instrum&nt and to whom the instrument is
subseauently pre.ented for payment by another person must notify the person to whom
he paid of such presentmen~.

(2) Such notification must be given on the day the instrument is presented or on
on9 of the two business days which follow and must state the name of the person
presenting the instrument and the date and place of presentment.

(3) Failure to notify renders the party who has paid the lost instrument llahle
for any damages which the person whom he paid may suffer from such failure,
provided that the damages do no e~ceed the amount referred to in article 66 or 67.

(4) Delay in giving notice is excused when the delay is caused by circumstances
"hich are beyond the control of the person who has paid the lost instrument and
which he could neither avoid nor overcome. When the cause of delay ceases to
operate, 'otice must be given with reasonable diligence.

(S) Notice is dispensed with when the cause of delay in giving notice contln"es to
operate beyond 30 days after the last date on which it sho'Jld have been g1.ven.

Article 76

(1) A party who has paid a lost instrument in accordance with the provisions of
article 74 and who is subsequently required to, an~ does, pay the instrument, or
who, by reason of the loss of the instrument, then loses his right to recover from
any party liable to him, has the right.

(a) If security was gtven, to realize the security, or

(b) If the amount was deposited with the court or other competent authority
or institution, to reclaim the amount so deposited.

(2) The person who has given security in accordance with the provisions of.
paragraph (2) (b) of article 74 is entitled to obtain release of the security when
the party foc whose benefit the security was given is no longer at risk to Buffer
lOBS because of the fact that the instrument ie lost.
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Article 77

A person claiming payment of a lost instrument duly effects protest for dishonour
by non-payment by the use of a writt.en statement that satisfies the requirement. of
article 74, paragraph (2) (a).

Article 78

A person receiving payment of a lost inatrument in accordanc. with article 74 must
deliver to the party paying the written statement required under article 74,
paragraph (2) (a), receipted by him and any protest and a receipted account.

Article 79

(1) A party who has paid a lost inatrument 1n accordance with article 74 has the
aame rights which he would have had 1f he had been 1n possession of the instrument.

(2) Such party may exercise hi. rights only if he is in possession of the
rece1pted written statement referred to in article 78.

CHAPTER VIII. LIMITATION (PRESCRIPTION)

Article 80

(1) A right of action arising on an instrument may no longer be exercised after
four years have elapsed,

(a) Against the maker, or his guarantor, of a note payable on demand, from
the date of the note,

(b) Aga 4nst the acceptor or the maker or the1r guarantor of an instrument
payable at a definite time, from the date of maturity,

(c) Against the acceptor of a bill payable on demand, from the date on whiCh
it was accepted, or, if no such date is shown, from the date of th. instrument,

(d) Against the drawer or an endor.er or their guarantor, from the date of
protest for diahonour by non-acceptance or non-payment or, where protest is
dispensed with, from the date of di.honour.

(2) If a party has paid the instrument in accordance with article 65 or 67 within
one year before the expiration of the period referred to in paragraph (1) of this
articla, such party may exerci•• his right of action against a party liable to him
~ithin one year from the date on which he paid the instrument.
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