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I. INTRODUCTION

1. The General Aesembly, at the 4th plenary meeting of its thirty-fourth
session, on 21 September 1979~ decided to include in the agenda of the session
the report of the International Law Commission on the worl~ of its thirty-first
session !/ (item laC) and to allocate it to the Sixth Committee.

2. ~he Sixth Committee considered the report at its 38th to 52nd, 59th and
60th meetings, held from 12 to 26 November and on 4 and 5 December 1979. 2/ At
its 60th meeting, on 5 December, the Committee adopted by consensus draft­
resolution A/c.6/34/L,,21, sponsored by 41 States.

3. ~he General Assembly, at its l05th meetinr, on 17 December 1979, adopted
without a vote resolution 34/141, as recommended by the Sixth Committee. By
paragraph 12 of that resolution, the Assembly requested the Secretary-General~

inter alia, to prepare a topical sumroary of the discussion on the report of the
Commission, to be made available to the Commission. The presE'nt topical summary
has been prepared by the Secretariat in compliance with the above request.

1/ Official Records ot..!he General Assembly,_Thirty-fourtj} Session,
SupplerJ.ent po. 10 (A/3410 and Carr.l).

£/ A/c.6/34/SR.38-52, 59 and 60.

/ ...
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11. DISCUSSION

A. General comments on the work of the International Law Conunission
and the co~icntion process

4. Representatives Generally acknowledged that the thirty-first session of the
International Law COml~ission had produced substantial and excellent results as
evidenced by its report. Satisfaction was expressed with the high quantity of
work accomplished on the topics considered at that session. The report of the
Commission showed that considerable progress had been made in the treatment of
topics which had been on the Commissionts agenda for many years. The first reading
of the draft articles on succession of States in respect of matters other than
treaties had been completed, pendinG possible future work on State archives.
Furthermore~ the first rendinG of the draft articles on treaties concluded between
States and international orGanizations or between international orGanizations had
been advanced considerably. Also, the first readinG of part 1 of the draft
articles on State responsibility was nearly completed. The Commission had also
had substantive discussions on such other topics as'the law of the non-navigational
uses of international watercourses, the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier, jurisdictional immunities of
States and their property and review of the multilateral treaty-making process.
The Commissionis progress on all the items mentioned previously attested to its
vitality and desire to improve the quality of its work. The Commission~ its
officers and the Codification Division of the Office of Legal Affairs were
congratulated on their high level of work.

5. The report of the Commission was said to be a source of inspiration to lawyers
all over the world and a contribution, through the draft articles and commentaries
thereto) to the pr,ogressive development of intern~cional law and its codification.
The hope was expressed that the Commission would continue to be the primary source,
in accordance with its Statute, for that codification and progressive development.
By preparing drafts of legal instruments on the basis of the fundamental principles
of contemporary international law, the Commission could make an effective
contribution to the development of co-operation among States. The international
community could consider itself fortun~ceJ it was said, in the quality of the
individuals elected to the Commission. Their skill in reflecting in technically
sound legal texts the changing needs of a changinG international community
facilitated the worlt of the Sixth Committee, whose main task was to review the
Commissionts work and infuse into it~ when the need existed, the elements of
political thought which were indispensable to a proper development of international
law.

6. Some representatives stressed the great importance their Governments attached
to the codification and progressive development of international law since by
laying dmm peremptory norms to govern the conduct of states ~ in accordance with
the legitimate interests of all peoples and in strict conformity with the
fUndamental principles that should govern relations between States, peace would be
strengthened, force and the threat of force 'Would be eliminated and the peaceful
settlement of disputes between States would be promoted. It was stressed that the
work of the Commission in the ~cdification and progressive developm~nt of

/ ...
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international la", was diffiCl.llt and complex: it required proper organization and
the consideration of a wide variety of subjects from every angle, including the
practice of states and doctrine. The development of international co-operation and
thG maintenance of international peace &ld detente highlighted the already
important role played by international law in the contemporary world and placed on

, the Commission an obligation to intensify its work and to expand its field of action.
The Commission should not merely consider legal problems in the light of purely
technical criteria;) it should also take into account the requirements of the
international community, relati.ons between states and the urgent need for detente.
':the cod.ification and progressive development of international law should serve to
strengthen friendly relations between States and thus to promote peaceful
coexistence.

7. It was stated that the favourable verdict which the Sixth Committee delivered
each year after considering the CommissionYs report was an added encouragement to
work towards the codification and progressive development of international law.
At the same time, it would be regrettable~ it was stressed, if the Commission
were to be excluded from a ne~ legal dialogue that reflected the aspirations of
the world community, and if its work were to be confined to the codification of
traditional subjects, no matter how necessary that was. It had shown that it
could respond to the General Assembly's expectations by dealing rapidly with highly
topical matters and could thus satisfy the ne't-T needs of international society. The
legal definition of shared resources, which was under consideration by the General
Assembly's Second Committee) was cited as one example of a question that could be
speedily solved by the Commission. In a more general sense, however) it could make
a greater contribution to the new internation~l legal order. The importance of
international law in all areas was recognized under the Charter. Admittedly, the
'~principles of justice and international law ii were referred to only in r ela.t ion to
world peace (art. I, l"'''I'U•• ::.) and the "progressive development of international law
and its codifi:'ation l

• only in I'elation to international co-operation in the
political field (art. 13, para. 1 h.)) but that omission would be repaired if the
Charter also recognized the connexion between economic development and the
progressive development of international law. The Organization was itself seeking
to do so in its endeavour to replace the old order by a new order mbued with
reason and equity. The Commission should likewise be enabled to contribute to the
collective effort to promote a ne~'T international la~v ",hich was characterized by
co-operation, equity and solidarity and whose objective was the develo~ment of
mankind.

8. The task of the International Law Co.:'JIIlission in formUlating rules having
Beneral acceptability was vie~.,ed as partiCUlarly challenging in view of the fact
that the majority of States in the present community of nations had had nQ direct
part in the evolution of the norms of tradi.tional jnternational law. Nevertheless,
in many cases the work of the Commission had led to the adoption of several
conventions on matters of considerable iillportance for the international community.
The Charter of the United Nations had not only heralded a new set of values based
on the sove7"'eign equality of all nations, but had also set in motion a political
process leading to a much larger and quite different international community.
The Commission had readily recognized that in the progressive development of
international 1o.1'f it was the juridical needs and values of that new international

/ ...



,'. " .' ' ,'~ ~ , "'" •• ""',,' " " ",,> .•...•. ' ". ,,~- '! '," " .• ,.", .IL ' " ... , ...., .,',"" ",;~~- , -,' " """". ,'- -',', .'
, ,

A/eN .4/r•• 311
English
Page 9

community that had to be accommodated. Of no less im~ortance was the Commission's
task of recognizing and declarin~ the fundamental principles of international law
that had found general acceptance by the present society of nations, including
those of the principle of non-acquisition of territory through the use of force~

the invalidity of treaties which ran counter to basic no:-m.s of international public
order, the supremacy of the principle of self-determination in all circumstances,
the rejection of apa~~t~h_e~id~·) the fundamental principles of the new international
economic order and~ above all~ the recognition that some of those rules were of a
peremptory nature, derogation from which was not permitted by the international
community of' States as a whole:l under any circumstances.

9. A number of representatives stressed that harmonious interaction between the
Sixth Committee and the International Law Commission was of' the utmost importance
for the codification and progressive development of international law and that it
had in the past produced very satisfactory results ~ as was attested to by the list
of treaties referred to in the Commission's report (para. 194). The role of the
sixth Committee in that connexion was to scrutinize the results of the Commission'e
work with a view to providing the guidance that would enable it to pursue that work
while taking due account of politicp.l real.ities and the concepts of contemporary
international law. Thus, the Sixth Committee had a d.ecisive role to play in the
task entrusted to the General Assembly in Article 13, paragraph 1 (a)~ of'the
Charter:l and that must be remembered in considering the relations between the
International Law Commission and the Sixth Committee. The two organs were
maintaining the necessary co-ordination and the Commission was listenine attentively
to the comments made by Governments through their representatives in the Sixth
COmr:littee:l since its work required close and constant contact with Go'ternments,
and with world opinion as reflected in the General AsseMbly and, in particUlar,
the Sixth Commit,tee. The report of the International Law Commission was therefore
considered one of the most importa.nt items on the Sixth Committee's agenda.

10. The constructive role played by the Sixth Committee in the process of
international law-making was emphasized. There had been 8~ time when the lack of
items allocated to the Sixth Committee had been a cause f()r concern. That 'Was no
longer the ca.se. It had contributed directly to,the progressive development of
international law in several fields, including the principles of friendly relations
among States in accordance with the Charter of the United Nat.ions, the definition
of aggression and the draft articles on special missions, either through special
committees whose establishment it had initiated or 't>Tithin the Sixth Committee
itse:;'f. The balanced apprQach of the Committee to many delicate problems of the
complex modern world had won it high prestige for impartiality.

11. Concerning the consideration by the Sixth Committee of the report of the
Commission, so~e representatives were of the view that a better way of considering
that report should be devised so as to take maximum advantage of the opportunity
to have an exchange of ideas, rather than a mere reading of statements into the
record. The representative of the United States circUlated in the Sixth Committee
the following proposal (A/C.6/34/CRP.l) on the discussion of the Commission'S
report:

/ ...

I
• f



A/CN.4/L.31l
English
Page 10

lIThe discussion should be divided into three parts:

°1. Succession Qf' States in respect of matters other than treaties;

"2. State responsibilitY:l Question ot treaties concluded between States
and international organizations or bet~reen two or more international
organizations;

.t3. The law of non-navigational uses of international 'Watercourses, Status
ot the diplomatic courier and the diplomatic bag non-accompanied by
diplomatic courier:,J Jurisdictional immunities ot states and their property,
Review of the multilateral. treaty-making process:l Other decisions and
conclusions. fI

l~) Some representatives welcaned the proposal as an interestin(S one which merited
serious consideration, but preferably at the next session of the General Assembly.
It was thought that the proposal might delay the consideration of the Commission ~s

report and that it would not be possible to implement the proposal during the 1979
session ot the Assembly because of the limited time allotted to the consideration of
the Canmission: s rexx>rt. Another viet( maintained was that while the proposal wa.s an
interesting one~ it would involve a multiplication of statements causing further
delays in the Committee's work. Other factors which \Tere mentioned as having an
effect on the consideration by the Committee of the Commission's report included
the short time available for delegations to analyse the report:) the length of the
I/eport, '';~VA Canmittee's lack of concentration in considering the report due to
interl'u:;?t:~.fl.)DS for debate on other items an,d. the reduction in the number of meetings
alloeate.:l to the consideration of the report.

13. The above-mentioned proposal was withdrawn by its sponsor on the understanding
that the Committee 'trould consider the question the tollmTing year when organizing
its work. He also hoped that the Commission would take into account all views
exp~essed on the matter. The spokesman tor the sponsors ot the 4l-Power draft
resolution (see para. 2 above) indicated that during discussions in the drafting
group, it had been stated that the Commission should indicate how the Sixth
Committee could best convey to the Commission the results ot' its consideration
of the Commission;s report.

14. Finally, represerltatives expressed appreciation to the Swiss Federal Council
for the decision to accord, \'Y' analogy, to the m~mbersot the Commission, for the
dUJ."atiQti1 of' the Commission's session at Geneva, the privileges and immunities to
which the judges ot the I11ternational Court of Justice are entitled while present
in Stdtzerland, thereby facilitating the pertormance ot the functions of the
Commission's members.

"I
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B. Succession of States in respect of matters other than treaties

1. Comments on the draft articles as a 'Whole

15. The representatives Who referred to succession of States in respect of matters
other than treaties:l noted with approval that the International Law Commission had
advanced in its work by finishing the first readins of the draft articles regarding
state: proJ?erty and State.debts and adopting two additional/draft articles on State ••'"
arch1ves 1n accordance w1th General Assembly resolution 33 139. A number of
representatives indicated that they would refrain from commenting on the draft as
their Governments would in due course forward their written observations to the
Commission. lI'he vie"t'1s expressed in the debate:l both on aspects of the draft as a
whole and on specific provisions:! are summarized below under appropriate headings.

16. Most of the representatives 't-rho spoke on the matter considered the draf,t
articles generally acceptable. It "t'1as:l nevertheless ~ stated that a number of
problems remained unsettled and the hope was expressed that they could be solved
definitively o.uring the second reading.

17. Several representC'.tives underlined the importance of the topic by the large
number of States which had attained independence since the Second World War and
had thus become sovereign members of the international community. The topic was
vast and not easjr- to codify as there "rere no previous codification effort$ which
could serve as a basis:J but satisfactory progress had been mad'e concerning in
particular newly independent States~ which required special protection with respect
to cultural propel"'ty:) including archives:l and naturai resources. The draft '
articles put net'11y independent States in a. cate~ory or'their own and provided for
favourable treatment of such States:l stipulating that a neto1ly independent State did
not in.principle succeed to State nebts of the predecessor State and that the
permanent sovereignty of n~ly independent States over their wealth and natural
resources should 'not be infringed. Such p;rovisions were entirely necessary.

18. Many representatives congratUlated the Special Rapporteur, Ambassador
Mohamed Bedjaoui of Algeria, who had very ably adapt'ed the legal theories to the
realities of present-day international life, taking a lesson frqm the history of
Africa' and Asia and such ne,.,ly independent States as Algeria. itself, and producing
a coherent and l~gallyfunctional synthesis out of a vast mass of mater~al carefully
analysed in 11 successive reports. .

, t I ~

19. .Several repr!=sentatives considered th~t the draft articles should be r'eady to
be se~t. without" d~lay to Governments for 'their comments. The Commission should be
able to complete' its second reading of the articles before the end of the \~ur:rent

mandate of its members, so that a final draft could be submitted to the' General
Assembly. The question of succession of States had been on the agenda of the
Commission since its establishment and a Convention on SUccession of States in
respect of Treaties had already been completed. It was to be hoped that a
conference of plenipotentia~ies on succession of states in respect ot State
property, State debts and Stat~ archives could be convened as soon ..as the Commission
completed its second reading of the draft articles all those matters. A con'tfention
adopted on the basis of those artioles lrould constitute a positive achievement for
the Commission and a major step forWard in the development of international law.

I. e.

- ~
j

I
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20. Some rep:resentatives considered tha,t the Commission had chosen the right
metbod of work for its examination of the topic. The preparation of draft articles
,.,a9 the best method of developing the relevant rules of international la,·,. One
representative, however:! stated that:) while he could in principle accept the
Commission'3 usual apprQach, whereby each case was dealt with in the form of a draft
article accompanied by a commentary" he considered that the end product did not
necessariJ¥ have to be a set of draft articles designed to form the basis for an

I.'. intexnational convention • The cOlllll1entaries to the draft articles incidentally
.',. should be as short as practicable:l and should seel!; merely to justify or explain

the Commission's conclusions without enterinVTunduly into the lengthy doctrinal
dissertations on which such conclusions were'based. In this connexion, the view
was expressed that it was regrettable th~t the Commission had again included in
the commentar,r unnecessary material which raised questions of economic policy
and treated General Assembly resolutions out of context and in a msrmer inconsistent
'With their recommendatory character. It was also said that the numerous references
made to source mate:ri.al which was not of a legal character and which emanated.
largely from economic agencies prompted the question whether there were not some
interdisciplinary factors to which the Commission should be alerted.

21. Several representatives approved the approach adopted by the Commission in
concentrating on those areas in which the work had been fUrthest advanced and which
had seemed most important and urgent, and did not think it ~dse to attempt to
draft genera~ rUles of international law on other aspects of succession of States
which thus far had not been studied in detail by the Commission. It wa.s noted with
approval that the Commission had dealt with succession to State property and State
debts in general terms, ~rithout endeavouring to settle each and every aspect of
those questions or to add, further elements. The separate treatment of State
archives was justified beca.use they could be regarded both as movable Sta.te
property and as objects of historical and cultural value. Also) the Commission had
recognized the need to differentiate between the treatment of succession to State
property and of succession to Sta'Ge debts) since each had its own special
characteristics.

22. Representatives gener~~lly welcomed the work of revision and co-ordination of
the original draft articles. It ,.,as considered that the modifications adopted by
the Commission had improved the draft as a whole? both as to substance and drafting.
Reference was ,made in this connexion to the new wording of the general provisions
on State debts, which had clarified that complex issue. Nevertheless:l in the
opiJ'llon of some representati.ves, although useful clarifications had been made,
not all c;hatl(1;es were a.ccept~ble.

23. The representati'ves who referred to the point approved the Commission ~ s
decision to delete articles 9 and 11 of the original draft, as explained in
paragraphs 43 and 44 of the Commission's report. That decision was the logical
consequence of limiting the wraft to state property and State debts.
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(a) Scope and title of the draft

24. It was pointed out that in the presant draft. the over-all issue of
succession bet'\-reen SUbjects of international la,., '\olOuld still not have been
covered in its entirety. The Commission 'WOuld not have examined the questions of
succession of Governments, succession of one international organization to another,
succession in respect of territorial rights, nationality and the status of
inhabitants of transferred territories, succession in respect of legislative 3nd
jUdicial matters and others. Even on the question of succession of States in
respect of economic and financial matters~ the Commission had restricted its work
to state property, State debts and State archives, while leavinG out other aspects
of the economic and financial relations between predecessor and successor states.
The draft articles were confined to issues of succession to State pa.t~imony and had
not dealt with problems of succession relating to property and debts of public
enterprises~ national corporations, pUblic establishments) or local or pro~incial

territorial units. The draft articles did not deal specifically with succession
in respect of rights of States to tangible or intangible and corpol"eal or
incorporeal properties other than state property as defined in the draft articles,
nor did they apply to succession in respect of non~contractual or quasi~contractual

obligations of non-pecuniary nature or duties to undertake specific performance
other than repayment of State debts as defined. That ,"at:! because the substance
of the draft articles dealing with State property and Sta't;e debts was clearly
supported by a SUfficient amount of State practice which could lend itself 'to
appropriate codification and progressive development. Treatment of succession
of States in respect of other kinds of property to ,.,hich States could Claim
certain rights, and of other types of obligations of a non...fina.ncial nature, must
await further crystallization of customary norms in the usage and practice of
nations. It ,",oula be difficult to draft general rules of interna.tional law for
those other matters in view of the wide variety of State practice in that respect.
In view of the wide range of questions involved in the issue of succession in
international law:l i1; was quite appropriate that the Commission should have thus
limited its work J so as to avoid turnina the preparation of the draft articles into
an interminable task.

25. It was also said that it must be determined whether the draft articles were
to be limited to the subjects already coveredl) namely" succession of states with
respect to propel"ty, debts and a.rchives~ or whe'cher more ground should be covered,
inclUding such difficul.t SUbjects as acquired rights and nationality. One
indication of the general intention in that respect could be found in General .
Assembly resolution 33/139, which pointed towards a relatively early conclusion
of work Oll the topic. If it were decided to include such controversial subjects
as those mentioned, it 'WOuld be impossible to conclude consideration of the topic
soon. Some representatives indicated that they would have no objection to ending
the Commission's worlt on the SUbject at the current stage ~ thel"e 'Was no need f~

the Commission to return to the topic of State succession in respect of matters
other than treaties at its next or any subsequent session j although perhaps ~t

its next session it could continue consideration of articles on State succession
with respect to archives in ord~r to complete that sUbject.
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26. A number of representatives, referring to the title of the draft as well
as to article 1, considp.red that the title would have to be changed since,
if the work were concluded at the current stage, the draft articles would not
cover succession in respect of all matters other than treaties. In the 'View
lof some representatives, while the reasons which had led the Commission to
use the title IISuccession of States in respect of matters other than treaties",
"rere understandable, the second alternative formulation mentioned in paragraph 49
of the report of the Commission, namely "Succession of States in respect of
S'pate property, State debts and State archives tl would be more appropriate. In
tlle opinion of some representatives~ that title could be simplified further to
r~lad "Succession of States with respect to State property, debts and archives ll

•

For other representatives that title might even be further ab'breviated to
llSuccession of States in respect of State property and State debtsu • In their
opInion, whatever decisi.on was made concerning the texts relating to State
ar(:hi'les, there could be no doubt that such archives were a part of State
prclperty a.nd wow..d thus be covered by the abbreviated title suggested,
regardless of whether or not specific norms on archives were included. Article 1
in i.ts final form would of course have to reflect the total content of the dI'aft
art:tcles.

27. In the opinion of one representative, the title of the draft and article 1
were too broad in scope for the content of the draft articles. A more
appropriate title- would be IISuccession of States in respect of State property and
Stat(~ archives", or perhaps merely "Succession of States in respect of State
propt~rtyll, since the term "state proper'ty" should be understood as including all
sort~l of movable and immovable property, including rights and oblir-ations of all
kind~l, and archives.

28. A number of representatives supported the presen"t title CIf the draft. It
was sa.id in this connexion that, admittedly, it did not adequately reflect the
scope ot the draft articles but it was in accordance with General Assembly
resolu.tion 2634 (XXV) and a simile.r title had been used in the case of the
Viennu, Convention on Succession of states in .Respect of Treaties. It was also
stated that, so far as the two other titles suggested were c'oncerned, the word
"certa.inlt , in the first was tco vague and the second was unduly restrictive and
too specific. From the technical standpoint, it would doubtless be preferable
that the Commission should retain the title of its draft articles without
attempting to specify all the individual aspects to which the draft might apply;
the draft might also cover the legal system ot the predecessor State, territorial
problems, the status of the inhabitants and acquired rights. The Commission
bad been well advised to keep open the scope of the proposed draft afticles, as
they might have to 'be expanded to cover matters other than State property,
State debt a.nd State archives.

(b) Structure of the draft

29. Several representatives agreed with the Comm.:tssion tha.t in the work of
codi1~cation and progressive development of international law relating to
successi~n of States in respect of treaties and in respect ot matters other
than treaties it was desirable to maintain some degree of' the characteristic
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features that distinguished the two topics from one another. It was noted
with satisfaction that the Commission, in elaborating the present draft
articles, had based itself on the Vienna C0nv~ntions on Succession of states in
Respect of Treaties and on the Law of Treaties. In reviewing the form and
structure of the draft ar·ticles, the Commission had taken account of the need
for consistency with the terminology used in the 1978 Convention. That was
particularly important if misunderstandine. was to be avoided and the
homogeneity of the law relating to succession of States as a wruJle assured.
In the opinion of one representative, however, the essential point was perhaps
to establish whether, instead of continuing to follow the model of the Vienna
Convention on the Law of Treaties, it might not be better to devote to that
problem the special attention which it merited.

30. Some representatives welcomed the parallel grouping that had been adopted
for the provisions on State property, State debt and State archives. Such an
arrangement gave the reader a comparative over-all view of the articles in
question, since the provisions concerning each type of succession were groupe~

under the same headings. The supplementary rules set forth in those provisions
had the advantage of being applicable, over and above the principle of the
intangibility of State frontiers, to groups of States.

31. In the opinion of one representative, complete parallelism in the rules
applying to succession to State property and State debts could not alwayp be
maintained in every type of State succession because of the nature of the
property and the debts, which must of necessity contain essential differences;
that was particularly true with respect to newly independent States, to which
the concept of the Itclean slate" mie)lt apply especially with regard to succession
to State debts Of the predecessor state. Succession by newly independent States
to State property of the predecessor State did not exactly parallel succession
to state debts. The provisions relating to each type of succession of States
varied according to the peculiar nature of the type of succession involved. The
rules were not the same respecting the different types of succession, namely,
newl~l' independent States (arts ~ 11 and 20), unitiner of States (arts. 12 and 21) ,
separation of part or p rts of the territory of a state (arts. 13 and 22 ), and
dissolution of a State (arts. 14 and 23)~

(c ) The time factor

32. In the opinion of one representative, articles 2, paragraph 1 (d) ,and 6
related to the impact of the time factor on the subject under consideration and,
if read together, prompted the question: to what was the draft as a whole
intended to refer? The Commission bad touched on that time factor in 'connexion
with succession of States in respect of treaties in the report on its
twenty-fourth session (A/8710, para. 41) but it had aPPa1'ently been referring
to ·tihe temporal element as an outward-looking factor, in other words ~ as it
related to the date on which codification of the topic should be completed.
Time, however, could also be an inward-looking factor, in which ca.se it referred
to the temporlll conflict element as an integral part of the substantiVP. rule
Which, in the draft articles wB.$ present in one case but absent in another-. The
question was one which would have to be faced squarely; and the fact that that
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had not been done in the case of succession in respect of treaties, might account
for some ot the difficulties which, in his view, had been experienced by the
Vienna COnference on Succession of states in Respect of Treaties as well as
tor the difficulties currently arising in connexion with the ratification of
the Convention adopted at that Conference (A/CONF.8o/31). MOst of the States
which had attained independence had dealt with the main problems of State
succession without the benefit of any written codification of the international
law and he therefore wondered whether it was consistent with the principle of
the sovereian equality Of States to require those, or any other, rules to be
applied in future political situations which could not be foreseen. He
recoenized that the considerations which the Commission had found relevant to
suocession in respect of treaties might not be equally relevant to succession
in respect of other matters. In the case of treaties, the inward-looking time
factor wa.s probably of short duration, since once the State concerned had
reached ita decision, within the accepted legal framework, that decision
immediately produced continuing effects. In matters other than treaties, however,
the time-Rpan throughout which the effects of the succession might be felt could
be quite long, and even unexpected, so that the rule could not necessarily be
a momentary one. Furthermore, in a rapidly changillg world, cases of double and
triple succession could occur within a relatively short time-span. He had
himself had occasion to deal with cases of succession involving the ottoman
and British Empires in their suzerainty over the territory which had become
his country~ and also with a succession which had run from the time of the
Kaiser'$ Reich in the nineteenth century to that of the Federal RepUblic of
Germany. He mentioned tl:..ose two instances, which were probably not unique, to
underline the complexities which the titte factor could introduce i~to State
succession. The Conlmission should take account of, and provide for, all those
elements.

(d) The pri~ciple ,of equitz

33. One representative welcomed the fact that the draft articles 011 succession
ot States in respect of State property, state debts and State archives, were
based on the concept of equity. It would be impossible to <J.evise a legal norm
that could cover in detail the wide range of complex situations that could
arise in matters of succession. Only by applying the principle of equity
would it be possible to determine what was reasonable in a given case, at a
given place and at a given time. In the draft prepared by the Commission,
equity 'Was not an abstract concept, but the very stuff of which the rules were
made. Thus t in the Commission's draft, equity became a material source of law.
If one could predict probable future trends, one might say that international
law would no longer be a reflection of unequal or hegomonic rela.tionships, or
ot strictly equal relationships, but rather that it would be a body of
homogeneous ruJ.es il1 which. an increasingly important role would be played by
equity.

34. In the view of another representative, the draft articles on succession of
State property sufreredfrom one major defect in that they failed to dea1 with
the question 'Whether the property had been lawfully acquired by the predecessor
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state. He failed to see how property that had, been acquired unlawi'ully could
fall within the scope of the rules. Such property should be returned ~s of
right to its lawful owners or their successors in title, and there should be
no actual or presumed escheat to or through the wrongdoer. ~at pri~ciple,

which had been applied by the military Governments of the United States, the
United Kingdom and France in Germany following the Second World War, waf,=i one of
general application. The principle of equity, which the Commission had dealt
with at some length was likewise one of general application and was not
confined to colonial situations. Runnin~ tr.:rough the dra.ft articles wa.s tlle
notion that coercive policies gave rise to cla.ims of restitution which took
priority over other claims arising out of State succession. Care should
therefore be taken to protect the necessary priorities when competing claims
arose under different branches of law.

(e) Financial relationships

35. In the view of one representative, one of the complex issues dealt with
was the question of the financial relationships which were established, in every
case of succession of States, between the predecessor State and the successor
State. The draft articles prepared by the Commission should help to expedite
the often excessively lengthy proceedings that were required in such cases.

36. Another representative~ referring to the financial situation of newly
independent states, noted that the Commission had placed the codification and
progressive development of international law in its political and economic
context, expressing the view that it was impossible to evolve a set of rules
governing state debts for which newly independent states' were liable, without
to some extent taking into account the situation in which a number of those
states were placed. He had some doubts about the manner in which the Conunission
was applying that principle in the precise case of succession in respect of
state debts. Great importance had been attached to the financial capacity of
the d.ebtor in the search for a basic rule governing such succession. While
the Commission was correct in drawing attention to the increase in inflation
since 1973 and the balance-of-paYments deficit of non-oil-exporting countries
and also in mentioning internatiorull discussions on debt cancellation, what
its report seemed to be saying was that the legal decision as to "'hether a
successor State inherited the debts of the predecessor state would depend on
the price that the successor had to pay for oil, in other words, it would in
large pa~t be conditional on the decisions of the Organization ot Petroleum­
Exporting Countries. It would appear difficult to make the response to a legal
problem hinge on such a political and. economic variable.. It would be mOre
appropriate, legally speaking, to sep~ate the problem of debt transfer from
that. of measures which might be required subsequently as a result Of the situation
of the debtor. Moreover, it ~as difficult to see how the argument of tbe
debtor's limited capacity to pay, if accented, could serve as a basis for
special treatment for newly independent states within the meaning given to that
term by the Commission. If reasoning based on capacity to pay was pertinent,
then it would be valid for all successor states, Qut tha.t was not the conclusion
drawn by the Commission, which excluded similar preferential treatment for other
SUcceDsor states if their independence was not considered to have·come about
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throuab decolonization. He noted that) in the economic field~ those who
claimed that developing countries had a recognized right to enjoy preferential
to.riffs for their exports had not gone so far as to request that the level of
such preferential tariffs should be determined by the political. process which
had led to the c~eation of the states in question, arBuing rather that the
decisive factor should be their level of development. The introduction of a
distinction between the situation of a state created aB a result of the
Eleparation of part Of the territory of another state e.nd that of the so",called
I'Inewly independent" State was questionable; objec,tive analysis based on legal
rather tban political considerations made it clear that only three events could
give rise to succession of States: separation, transfer and union. His views
were motivated by legal logic which separated the problem of debt transfer
from the political question of the process of attainment of independence and
from international measures which might subsequently be required by the debtor's
situation. He noted tha.t many Governments, including his own, believed that
the very real and serious problem of debt relief for certain countries should
be dealt with on a. case-to""case basis. In addi'tion to the measures taken by'
hi.s Government which 'fere mentioned in the Commission's report, a further debt
cancella.tion of 748 million francs had been proposed in ~ay 1919 for the
benefit of 10 newly independent countries. France's position therefore did not
stem from a creditor's greed bu·t solely from a desire to deal separately with
separate problems.

2. Connnents on the various draft articles

PART I

Article 1

Lsee also uScope" above!

37. One representative expressed his agreement with the Commission that the
term "effects" should 1,e used to indicate that the draft provisions concerned
not the replacement of one State by another in the responsibility for international
relations of territory:> but its lega~ effects:> i.e., the riehts and obligations
deriving from it.

38. In the opinion of a.nother representative, article 1, which was meant to
serve as an introduction to the draft as a whole, missed the point in that
respect. In particular, the expression llmatters other than trea.ties lt was too
negative. He sUfT-sested that the article should be redrafted to state specifically
to what the articles did apply rather than to imply to what they did not apply­
Article 1 of the Vienna Convention on the law of' Treaties would provide a. better
ttOdel in that regard than article 1 of the Vienna Convention on Succession of
States in Respect of Treaties.
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Article £

39. It was considered fitting that the definitions of terms in article 2
corresponded to those contained in the Vienna Convention on Succession of
States in Respect of Treaties, since the Convention and the draft articles
referred to the same phenomenon in a number of instances.

40. Doubts were expressed whether the definition of the term "rlewly independent
State" was the most appropriate:l since in providing that the territory of' such a
State should have been El dependent territory "immediately before the date of the
succession of States ll it seemed intended to eliminate ca.ses which there was no
reason to exclude, such as the emergence of a new State as a consequence of the
separation of part of an existing State or from the uniting of two or more
existing states. It was said that that definition was very restri~tive; it
should have included all new and emergent States or States which became independent
by means other than voluntary tran~fer of part of the territory of a State, and
the benefit conferred on the "newly independent State" arising out of a dependent
t~rritory should have been conferred upon all new States without distinction.

Paragraph 1 (f)

41. In regard to the definition of "third State ll
, the view was expressed that

there was need to avoid attributing new, and not necessarily clear, meanings to
established expressions. It was incumbent on the Commission, given the central
role it played in the development of international law, to preserve the integrity
and clarity of the lexicon of that law.

Paragraph 2

42. It was also doubted whether the intent of :paragraph 2, should be restricted
in the manner suggested in paragraph (8) of the commentary. '!'erminology was a.
secondary matter the real purpose of the provision, as it originated in the law
of treaties, being to safeguard the internal law and usages of States in general.

Article 3

43. Some representatives stressed the importance of article 3. It was said,
with reference to that provision, that the draft articles did not seek to undo
what succession of States had entailed in the past. The draft looked to the'
future instead of attempting to harmonize past practices. It was also pointed
out that the Vienna Convention on Succession of States in Respect of Treaties
conta.ineda similar rule.

44. In the view of one representative, article 3 was acceptable in principle
for the time being since, in the light of the commentaries to the draft on
Succession of States in Respect of '!'reaties and the Commission's report on its
work on the article at its twenty-fourth session, it appeared to reflect settled
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law. The time had, however, come for a more dispassionat.e appraisal of the
rules 01' intexone.tionaJ. la.w as embodied in the United Nations Charter. In the
recent p~st those rules had been flagrantly abused to serve selfish national
interests and Wars of ap:gression had been waged by states on the pretext that
they had been acting in self-defence or collective defence authorized by the
Charter. Those acts Of a.ggression, which were in no way proportionate to the
acts tha.t had Prompted them, often resulted in armies of occupation becoming
entrenched a.nd were not in conformity with the rules of international law as
laid down in the Chaxoter.

45. One representative, while approving of article 3, nevertheless considered
that its text should be amended ae it in~orrectly referred to the Charter of the
United Nations, which was an instrument of an essentially political character.
In the opinion of another representative, it would have been better if that
article had been phrased in more general terms and had stipulated that the
$rticles "apply to the effects of a succession of sta.tes occurring in
conformity with international law".

PART 11 - Section 1

Article 4

46. One representative thought that a.rticles 4 and 15 could have been combined
for the purpose of defining the scope and application of the draft articles.

,gticle 5

47. One representative suggested that the definition of state property be
included, to~ether with the definitions of State debt and state archives,
undexo article 2, so as to provide a ready indication of the matters covered
by the draft It

48. Another representative considered that that definition with reference to
the internal law of the predecessor state would have to be re-exgmined later.
Since reference appeared logical, as the question of succession to state
property ,rould not have arisen r.~d the property not been owned by the
predecessor state under its internal law. However, the possibility could not
be ruled out that the some property could be owned by several states under their
respective internal laws t which might conflict, or that the propel:'ty might be
part of the cormnon heritage of mankind, such as the sea-bed of the subsoil
beyond national jurisdiction, '\rtbich was regulated by international law and not
by internal laws. Thus, further reference to international law or to settlement
by the international legal system might be necessary.

Article 6.. .
49. One representa.tive considered that the rule laid down in article 6
should deal with any legal encumbrances~ rights and duties on or over
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the property which passed to the successor State. Assuming, for exa.m.ple, that the
predecessor State had granted a concession for the instalment of kiosks and snack­
bars in the stations of its Sta.t,e-owned railway system, the Government of the
successor State should not be obliged to maintain that concession on a proper
passing of the State property from the predecessor State to the successor State.
That was in accordance with the view expressed by the Supreme Court of his country
which his Government accepted.

50. Another representative said that the term "arising" did not embrace all the
possible cases of succession of States that article 6 was supposed to cover,
particularly the possible case of a territory which had had the structures of a
State prior to colonization. In the latter case, instead of speaking of rights as
"arising", it might be more appropriate to sa.y that they bad "arisen once again tl

a:rter having been suspended during the colonia.l period. That view appeared to be
supported by the choice of terms normally used in the same context in the
international agreements cited in paragraph (2) of the commentary to article 6. In
using the terms lito acquire" and Uto cede", the Treaties of Lausanne, Versailles,
Saint-Germain-en-Laye, Neuilly-sur-Seine and Trianon expressed the idea of
continuity in the existence of rights. It should be added that the last part of
article 6 provided clarifica'tion by means of the idea of the "passing" of the
State property of the predecessor State to tbe successor State.

51. The same representative considered that in order to intrcduce that idea of
the continuity of the existence of rights, it would be tempting to use the ter.m
Hacquire", which conveyed the idea of the prior existence and the survival of
those rights, but the adoption of that notion was problematic owing to the way it
was used in the context of private international l.aw, particularly regarding
nationality. He recalled that the Commission and the Conference on Succession of
States in Respect of Treaties had not only adoptedt~e basic principle of •
lltabula rasa" in that regard but also combined it with the need for continuity,
wiiich 'Was an essential element in the juridical security of international
relations. Just ~s succession of States in respect of treaties did not always
mean starting ex nihilo, succession of States in respect of State debts and state
pz'operty, even though it entailed, de fa.cto and de ,1ure, the extinction of' the
rights of' the predecessor State, did not alw'ays entail the uarising" of rights 'for
the successor State. In order to introduce those clarifications into draft
artj ~le 6, he wished to l:,ropose the following formulation: "A succt'ssion of
Stat~8 entails the extinction of the rights of' the predecessor State and the
obtaining by the successOJ: State of. those same rights in respect of such of' the
State property as passes to the successor State in accordance with the provisions
ot: the articles in the present part."

Article 7...............__..

52. One representative considered that in view ot the existence ot: various types
of succession of States, article 7 should stipulate that the date of the passing
of State property should be determined by the type of succession involved.
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53. Some representatives criticized the phrase "unless otherwise agreed or
decidedlt which occurred in article 7 and elsewhere in the draft. In the
opinion of one representative, that expressicn was a pleonasm, and its use
could not be justified by the explanation given in paraBraph (4) of the
commentary to the article. He therefore suggested that it be replaced by
"unless otherwise determinetl". Another representative considered that
al"ticle 7 should be brought into line with article 2 (d). He was pleased to
note that the same phrase did not appear in article 11, and he fully endorsed
the views set forth in the commentary to article 11, particularly the statement
in paragraph (5) explaining why the phrase had been omitted. In his view, no
loophole should be left, which could operate to the detriment of newly
independent Stl!ll.te~l 'When the date of the passing of State property or State
archives was determined. Article 7, as drafted, was too permissive and would
favour the interests of those metropolitan countries which were reluctant to
relinquish their claims .to certain State property or works of art and culture
expropriated by them. He therefore trusted that the Commission would examine
the article objectively at its thir'ty-second session.

Article 9
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54. Some representati.ves approved article 9. One representative considered
that it could be safely deleted. Another representative wondered whether it
1ias absolutely necessary to retain it since it was perfectly clear that the
articles relating to -the passing of property dealt only with property owned by
the predecessor State or States and not with the property of other States.

55. One representative noted that, although it followed from article 5 that
the draft articles did not apply to property owned by third States, the
Commission had decided to include article 9. While he agreed with the terms of
that article, he considered ,that its 'Wording should be simplified. It seemed
unnacessary to r~fer to property, rights and interests "situated in the
territory of the predecessor State;' when that applied, a fortiori, to property,
rights and interests sitwated outside the territory of the predecessor State.
The deletion of the reference to the location of third State property, rights
and interests would also improve the drafting of the article and remove the
practical difficulty of determining the geographical location of a right or
interest.

PART II - Section 2

56. It was noted that the Commission had introduced a distinction, in section 2
of part II, between immovable and Jrovable property and th~.t:.. since movable
property could clearly not be linked to territory alone, an appropriate solution
had been found in the formulation "movable State property ••• connected with the
activity of the predecessor State in respect of the territory to which the
succession of States relatesu • In the opinion of one representative, that
wording would cover such elemea'lts of Jroperty as currency, foreign exchange
reserves and St~te funds as well as various public services. Under the legal
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systems of many States:! however, some types of property had always been treated
as in:n:.ovable property, and practical pro'Qlems could also arise in reeard to,
for example, cultural property and means of transport. In this view, the
Commission had therefore been right to soften the basic criterion by
introducing the principle of equity.

57. For another representative, succession to State property, as dealt with in
par~ II, sectio~ 2, posed no real problem in the case of immovable property
since geographi~~l location was the logical criterion, and it had been adopted
in articles 10, 11, 13 and 14. In the case of movable property, however, a valid
criterion was more difficult to find. While it was true that, in: many instances,
the application of the criterion of geographical location would not produce
equitable results, it could usually serve as a guideline and should therefore
not be altogether discarded. He could accept the formula finally adopted by
the Commission although he had some doubts whether it was SUfficiently clear to
provide guidance in the event of a dispute.

Articles 10 to 14

58. One representative reserved his position on articles 10 to 14.

Article 11--
59. It was considered that the topic of succession of states in respect of
matters other than treaties having important political implications, the draft
articles had taken account ot contemporary reality so tar as decolonization and
elimination of the consequences ot oppression and domination were concerned.
The changes in the United Nations over the past three decades were largely
attributable to the process of decolonization~ it was gratifying that the
Commission had seen lit to give legal form to the basic principles underlying
that process. The need tor rules concerning succession of newly independent
States was further justified by the fact that many of the problems involved bad
not been solved even after independence had been attained.

60. Several representatives expressed support tor the Commission's references
with regard to succession in the case of a newly independent State to the
statement in the Declaration on Principles of International Law concerning
Friendly Relations and Co-operation Among States in accordance with the Charter
of the United Nations and that the dependent or Non-Sel~~Governin~Territory
possessed by virtue of the Chartel" a status separate and distinct from the
territory of the State administering it and to General Assembly
l~esolution 1514 (XV) ~ under which every people, even if it was not poli1iically
independent at a certain state of its history, possessed the attributes of
national sovereignty inherent in its existence as a people. In this connexion
it was stated that although a closer correlation between the various articles
and a more detailed coverage Of" t~e. situations brought about by dec:.olonization
would serve to clarify the rules :and to facilitate their implementation, it
was gratifying to note that the Commission had established a link with the
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Declaration on Principles of International Law concerning Friendly Relations
and Co-operation Among states in accordance with the Charter of the United
Nations as well as with the Charter of Economic Rights and Duties of states
and that, when drafting article 11, it had borne in mind the requirements of
the new international economic order, and had based itself on article l6~

paragraph 1, of that Charter.

61. Specific mention was aleo made with approval of the Commission's reference
to the principle of the permanent sovereignty of every people over its wealth
and natural resources.

62. Some representativl=s stressed that the principles on which the Commission
had based itself and the rules of article 11 regarding newly independent states
were or .,us cogens, ultimately deriving from the riBht of all peoples to se1f­
determination. It would be a positive factor if rl!embeJl" States conducted their
internal relations in a manner that reflected that fact.

63. In the opinion of one representative, the rules relating to the passing
of state property in the case of newly independent states must be based on the
principles of the viability of the territory and on equity. The intrOduction
of the concept of the contribution of the dependent Territory to the creation
of certain movable property of the predecessor State was likely to reinforce
the legal guarantees.

64. One representative pointed out that, with respect to succession to State
prcperty, British colonial practice appeared to have p:rovided that on the
attainment of independence the property of the territorial Government that had
been held by the corporation named "The Chief Secretar;r fl 'Would be transferred
to and vested in the Crown in right of the newly indep,endent State. For his
country, its administration was assigned to the Ministcer of Finance. Thus the
differentiations made in draft article 11 did not appear to have been made by
the British colonial authorities in respect of property held by the Chief
Secretary either prior to or on the granting of indepelldence to their former
dependent territories.

65. In vie"., of one representative, one recurring case not expressly covered by
draft article 11 concerned the situation where the metl~opolitan or predecessor
state held property of the dependent State which in dUE: course became recognized
as the property of the successor State: precious stonE~S and historical artifacts
had all too often been appropriated and kept in palacesl or museums of the
metropolitan state. He called for the elaboration of SI basic rule of law
declaring the past appropriation of highly valued prOp€irty under such
circumstanc~s to be unlawful ab initio and for the acceptance of a strong
preslunption to the effect that such property in princip~e belonged to the newly
independent successor state.
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Paragraph 1

66. One representative suggested. that immovable proper-by should be dealt with
'before movable property to bring the article into line ,dth articles 10, 13, and 14.
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Paragraph 1 (d)

67. With regard to paragraph 1 (d), one representative considered that it 'vas
necessary to determine whether provision should also be made for the passing to
the successor State of immovable property irrespective of its location, if it
had belonged to the territory to which the succession of States related and had
become State property of the predecessor State during the period of dependence.

Paragraph 3

68. One representative drew attention to a discrepancy between the F~ench

text of article 11, paragraph 3, which used the term "territoire dependant",
and paragraph (24) of the commentary on the article, which referred to HEn Etat.
dependant".

Paragraph 4

69. One representative!1 supporting the formulation of paragraph 4, expressed
ag:reementwith paragraph (29) of the commentary to article 11. In the opinion
of another representative in regard to paragraph 4 it would perhaps be
appropriate to draw further on legal documents which referred not only to
natural wealth and resources but also to economic activities, such as the Charter
of Economic Rights and Duties of States and the Declaration on the Establishment
of a New International Economic Order. In this connexion, the view was also
expressed that the principle of sovereign equality of States was largely an
illusion, if the economic dimensions of independence were ignored. It was
therefore necessary to adapt the formulation of that principle to modern
conditions so as to restore to the State the elementary bases of its national
economic independence. Such must be the aim of the new economic co-operation
which must be based, in accordance '\-dth the Declaration and Programne of Action
on the Establishment of a New International Economic Order, on equiGY,
sovereign equality and. independence, and must be reflected in practice by an
inequality which favoured the least developed States. The Commission had
therefore rightly considered that the validity of co-operation agreements should
depend on their degree of respect for the principles 'of political self.
determination and economic independence, in conformity with contemporary
international law.

Article 14

70. One representative noted that article 14 did not make any reference to the
possible existence of a priority in fa'\TOur of one or the other part of the
territory which might have "retain/,;g or perpetuateiI! the personality of' the
State which has ceased to existIt.. is 'Provided in the draft code of international
law by E. Pessoa quoted in parasraPh (7) of the commentary to the article.
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PART III - section 1

I
~:ticles l~_ to 18

71. One representative considered that articles 15 to 18 improved the draft
as e. whole.

Article 15

LSee above article 1jJ

Article 16......
ffiee also above 11 article 'fl

72. In the view of one representative, in general, part III of the draft,
dealing with state debts, was an improvement on the earlier versi.ons submitted
by the Conunission. It should, however, be made quite clear, in article 16,
that par't III re:fe:rred not to "any" financial oblieations but only to financial
oblisations that had been lesally incurred, since a very delicate problem could
arise in practice. For instance, at the time of the termin$tion of the mandate
for Palestine, the united Kingdom had submitted a claim against his Government
in respec·t of' costs incurred in the course of' the United Kingdom Government's
attempt tC) suppress l}illegal Jewish immisration" into the country. TIle Jewish
authorities had taken the view that, since the purported limitation on Jewish
immigration durine the period 1939~1948 had been contrary to the terms of that
mandate, his country could not be expected to assume the financial obligations
incurred in pursuinG action whien was therefore deemed to be illegal. The
differ~nceB between the United Kingdo~ Government and his country had since
been settled amicably.

73. Some x'epresentatives drew attention to the problems that the Commission
had faced on the question of succession ot States in respect of state debts.
It WllS very difficUlt to define State debts and the Commission had held J.engthy
disQussiona on the question whether state debts should be viewed strictly as
internation~u obligations governed only by public intex'national law and covering
only SUbjects ot international law~ or whether the detini'tion might also provide
for a possible relationship under private intern~tional ~,a.v between a de'btor
state and a private craditor. The scope of the proposed articles would depend
on which approach was chosen. It was pointed out that two alternative criteria
had been adopted in article 16: tbe international personality of the creditor
and the tact that the financial obligation was chargeable to a. state,regardless
of the public or priva.te, national or international ch@.raoter of the creditor.

74. One representative considered that although ~ticle 16 provi.ded for two
catesorie$ of obligation:! it was not olear what purpose would be served by
me.1d.ng such EL distinction, particularly since the subsequent articles did not
do so" it might the'refore be simpler to adopt as the definition of' t'state debt"
the phrase "EU\V financial obligation chargeable to a Statell or some similar
'WOrding.
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SubEaragraph (a)

75. l~st of the representatives who spoke on the article supported
subparagrayh (a). In the view of one representative" however, the introduction
of a reference to international organizations, in article 16 and elsewhere,
seemed to be an unnecessary complication and it might therefbre be advisable
to confine the draft to the effects of succession "betweenlt

, rather than 110 1'''
states, and to modify article 1 accordingly. For another representative,
the meaning of the phrase "any othexo subject of international law" was a
theoretical question on which a consensus was very difficult to achieve.

Subparagraph (b)

76. One representative pointed out that the Commission had decided to include
a:r.'ticle 16~ subparagraph (b):. although with reservations. The reservations to
its inclusion dated baclt to the previ-ous session 'When the adjective "international,t
before the words "financial obligations" in former a:cticle 18 had been placed
between square brackets. Thus, the controversy remained, though tbe wording
was different.

77. Manv representatives supported sUbparagraph (b) according to which state
debt was defined as covering any financial obligation chargeable to a state$
uithout exception. It was stated. that subparagraph (b) hs.~ been deliberately
so drafted by the Commission in order to cover State debts Whose creditors
were not subjects of international law.

78$ one representative indicated that although some members of the Commission
were of the opinion that article 16 (b) should not be applied when the creditor
"tas a na.tional of the debtor predecessor State, that was not the view which
had prevailed. Moreovexo) it was difficult to see ho~ the provisions requirins
that an equital)le proportion of the State debt of the predecessor State· Should
pass to the successor state (art. 19, para. 2; art. 22, para. 1; art. 23) could
be applied. I't would be equally difficult to apply those provisions requi:rine;
that an agreement between a predecessor state and a h~wly independent successoxo
State should not "endanger the fundamental economic equilibria of the newly
independent sta.te" (art. 20, para. 2), if the state debts the creditors of which
were nationals of the predecessor State were left out of account.

79. One representative, speaking in favour of subparagraph (b) stressed that
internation~l law had always dealt with the relationship between a state and
nationals of other states.; Although thos'e natiQnals c::ould bot claim their
rights directly at the international level and had to exhaust the resources
provided by domestic:: law~ it was xoecognized that the so-called receiving
state had the obligation to treat suchpexoBons in conformity with international
law and that the state of which those persons were nationals had the authority
to act on their behEl.lf in order that thet might be sott-ea-ted. At the current
sta.ge in the development of international laW, When both theory and pxoa.ctice
were moving towards recognition of the rights of individUals,it did not seem
right to exclude the possibility that a successor state ~ight be a debtor of
subjects other than subjects of international law.
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80. Another representative found the new wording of article 16 in
subpara~raph (b) fully appropriate from both the legal and economic standpoints.
From the leGal standpoint it was internationally accepted that any natural
person was capable of' constituting the basis of a relationship in international
law, and since such persons could be only subjects in respect of a legal
relationship, they must be considered as subjects of international law. In
international relations, international rights existed side by side with
internationally protected rights, particularly in the context of diplolmtic
protection. The maintenance of' article 16 with its two subparagraphs was an
itnportant contribution to the progressive development of international law.
From the economic standpoint, the Conmission had sought to maintain the balance
between states and private bodies by guaranteeing the rights of those bodies,
and facilitating the access of developing countries to the private capital market.

81. A number ot representatives supported the definition of State debt contained
in article 16 (b), as corresponding to the economic reality of the world today
and, in particular ,in view of the importance of the credit extended to States
from foreign private sources. Deletion of that provision would not only restrict
the sources of credit available to States and international organizations but
would also be detrimental to the interests of the international community as a
whole, particularly the developing countries. In the opinion of one
representative, although theoretically only the category provided for in
sucparagraph (a.) could constitute a State debt for the purpose of the draft
articles, the ca.tegory should also be mentioned in subparagraph (b) for practical
reasons.

82. Some representatives, '\,•.J,..Le in favour of retaining subparagrapb. (b)
nevertheleds expressed some reservations. One representative doubted whether
there actually was a causal link between the availability of credit, on the
one ha.nd, and retention or deletion of sub1=aragraph (b) on the other. Surely,
it would be reading too much into the text to find that such a. link. existed
with certainty. The ava.ilability of credit was indeed determined by tbe risk
factor, but other factors not the least important of Which was the profit motive,
also playod. their role ~ thus, if subpara.eraph (b) was delete,d, the plight of
developinv countries would not be as dramatic as some would suggest. The
solution would perhaps be to retain sUbparagraph (b) 1» together with the
reservations on it, until such time as a conference of plenipotentiaries dealt
with the draft article. Another representative considered that 'the genera~

effect 01' sUbp~agraph (b) 'Was to divest subparagraph (a) of its substance. In
the circumstances, he felt that subparagraph (b) shollld be reformulated i)'l the
light ot tbe points raised during the discussion.

83. On the other band, many representatives criticized the provision of
subparaeraph (b) and proposed its deletion. It was said in this connexion that
the-words nany other financial obligation char8eable to a State" seemed unduly
broad and ndght give rise to improper interpreta.tions. It was also said tha·t
whereas subpara~~aph (a) clearly referred to the t'Wo parties to a financial
obligatiout the debtor and the creditor, in subpara.graph (b) 6nly the debtor
,~as indicated - by the use of the word Uchargeable". There Wl';S nothing to indicate
who the creditor was, nor did the commentary thro'W much light on the matter; yet
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it was obvious that creditors who were not sUbjects of international law were
private institutions operating as legal or natural persons. The question,
therefore, was whether su~h persons fell outside 'the frgmework of a set of draft
articles concerned with international financial obligations. That question became
even more pointed when one considered the position in regard to debts contracted
by pUblic enterprises. The intent of the article in this regard was only
partially clarified in the commentary which stated quite properly that,
irrespective of the state's responsibility for such debts, under article 7 of the
draft they were not sUbject to the rules on succession of states.

84. It was further stated that in eo far as subparagraph (b) extended the
application of the provisions of part III of the draft to state debts ow'ed to
creditors who we~e not sUbjects of international law, it gave rise to an obvious
contradiction, since the draft articles embodied rules of international law and
were therefore applicable only to sUbjects of international law. The draft
articles should deal only with the international debts of states. The concept of
state debt should inclUde only the international fi.nancial obligations of states,
to other States, international organizations or another SUbject of international
law. The transfer of debts that were not international could constitute
interference in the internal jurisdiction of the successor State. Mattel"s relating
to the financial obligations of a State to private creditors or, in other words,
to creditors who were not SUbjects of international law should be regulated by·
internal law and could not be SUbjects of international codification.
Subparagra:ph (b) might even come to include debts contracted with the nationals of
a State, which should obviously be governed by national laws. The draft articles
should not apply to debts owed by the State to its own citizens, foreign nationals
and corporate bodies. Article 16, sUbparagraph (b) t in its existing form, would
have virtually the same effect as the deletion from article 18, as originally
'\rorded, of "international", for which there was no justification. It 'Was also
said that the recourse of a state to diplomatic protection of its nation.als in
accordance with the rules of international la'W' was also a 1llatter which should
be considered outside the scope of the current articles on state succession. In
the opinion of certai.n representatives, the deletion of sUbparagraph (b) "WOuld not
imply exemption of a State from its obligations to private parti.es; article 18,
paragraph 1, provided a sufficient safeguard for the interests of all creditors,
inclUding those who were not sUbjects of international law.

85. One re!)resentative, with regard to the transfer of state debts, stressed the
importance of his previous suggestion to introduce the adjective "international" in
the phrase ttanyother financial obliBation chargeable to a state fl in article 16 (b),
in keeping with the decision in the "Barcelona Traction" case. It was regrettable
that that suggestion had not been adopted. Before a final decision was reached a~

·to whether article 16 should be retained as it stood or should be amended i.n
accordance with his suggestion, it would be desirable for the Commission to look
into that point more closely by studying the consequences and implications in that
regard of both international case law and multilateral conventional rules, such
as the 1965 Washington Convention or the provisions of standard bilateral
conventions on the protection and guarantee of foreign investment in third world
countries. More precise drafting could serve as the basis for a compromise.
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86. In the view of another representative, a solution to the rema1.nlng sUbstantial
Problem, the definition of state debts, was not to be found in taking sides as to
the inclusion or exclusion of the second subpnragraph of article 16, but rather in
making posi:tivt:' <.~ontributions "Thich "Tou.1.d provide new material for the Cor.unission
in its second reading. In that context, he emphasized the need for the draft to
remain rel(-lvant to the situation of all States, and not of certain States only.

The question of odious debts

81. A number of representatives noted that, although the question of "odious
debts" hAd been discussed by the Commission, no provisions relating to it had been
included in the draft articles. It was pointed out that the Commission had deeided
against drafting general provisions on "odious debts" in the expectation that the
rules being drafted -would be sufficiently wide to cover that situation. "Odious
debts" were considered to be those imposed upon a country without its consent and
contrary to its true interests, and debts intended to finance the preparation for
or the prosecution of war against the successor state. Some representatives
deemed, in thi.s connexion, the proposals SUbmitted earlier by the Special
Rapporteur to be quite interesting. Reference was made to the draft articles
sUbmitted by the Special Rapporteur in his ninth report (A/Ca4/30l, pp. 69-70),
under which odious debts contracted by the predecessor State which were contrary to
the major interests of the successor state or were not in conformity with the
principles of international law would be excluded from the provisions on succession
to State debts. One representative disagreed with the Commission's conclusion that
there was no point in defining the concept of "odious debts" and of stipulating
that such debts could never be transferred. Another representative deemed it
particularly important to clarify that point since the intent, under the draft
articles, llaS that succession to state debts should be a general obligation on all
States apart from newly independent States. He therefore considered that a
provision should be included in the draft to cover that point.

88. Sorne representatives expressed the hope that, in view of' the imporcance of the
question, the Commission would review its decision regarding "odious ciebts" when
it took up the articles on second reading.
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Article 17

89. In the opinion of one representative, article 17 should be amended to provide
that the successor State 'Would take over State debts that passed to it, SUbject
to any lawful encumbrances.

Article 18

90. Some representatives stressed the importance of article 18.

Paragraph 1

91. In the opinion of one representative, paragraph 1 could be read to imply that
the creditor maintained his claim against the predecessor State and did not
automatically obtain a claim against the successor State. Moreover, paragraph (10)
of the commentary stated that the creditor did not, in consequence only of' the
succession of States, have a right to rf'~ourse or a ri~t to take legal action
against the State which succeeded to the debt. In cases where the predecessor
State ceased to exist) however, the creditor would be seriously' prejudiced if he
did not automatically obtain rights, as a result of succession, against the
successor State or States.

92. In the view of certain representatives, it would seem that the cOl!lIllentary had
not been fully adapted to the paragraph's new wording. Thus, it was stated in
paragraph (10) of the commentary that the word "creditorU in paragraph 1 of
at'~~icle 18 "should be interpreted to mean third creditors, thus excluding successor
States, or when appropriate, natural or juridical persons una,er the jurisdiction
of the predecessor or successor StatesU • Besides the discrepancy between that
interpretation and the 'Wording of the text itself, why should a succession of
States as such legally affect the rights and obligations of creditors which were
natural or juridical persons under the jurisdiction of the predecessor or
successor States? In another part of the commentary, the Commission had
demonstrated that the creditor-debtor relationship as such shoUld fall outside the
scope of the rules of international law relating to State $uccession. Inaeed,
that .relationship was normally regulated by municipal law, or where appropriate,
by' ruJ.es of conflict of laws indicating the municipal law to be applied. If the
creditor and debtor were States, their relationships might be governed by a
treaty, but then the present draft articles would not apply, the effects of State
succession on treaties being the SUbject-matter of the Vienna Convention adopted
on 23 August 1978. Quite a different matter was the relationship between, oh the
one hand, the predecessor and successor States and, on the other hand, a third
State asserting a claim under international law on behalf' of itself' Or its
nationals, when the predecessor or successor State or both failed to meet its or
their financial obligations under municipal law. 'fuetheror not such a claim was
admissible under the rules of international law and!) it' so, under what conditions
and to what extent, Were questions outside the scope of the draf't articles .. They
fell within the scope of other rules of international law, n8ll1ely those 'relatittg
to diplomatic pI'otection and State responsibility. But to the extent that thoso..
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other rules allowed a State - or another sUbject of international law - to assert
a claim~ a preliminary question mip,ht arise in connexion uith a situation of State
succession, namely whether an apreement between the predecessor and the successor
Stat~, being an instrument aoverned by international law, concerning the passage of
State debts' from the one to the other could be invoked against a third State. That
question was dealt with in the present wording of article 18, para~a~h 2 (see
below). Now it was clear that in the situation contemplated in that paragraph,
the creditor, being a national of the third, claimant State mip,ht fall under the
jurisdiction of the predecessor or successor State. That, indeed, was why the
third State could not normally assert the claim unless the creditor himself had
exhausted the effective local remedies available to him. There was therefore no
reason whatsoever to exclude creditors under the jurisdic.tion of the predecessor
or successor State from the scope of article 18.

~a~ral?h_g

93. Some representatives expressed some reservations on paragraph 2. In the
opinion ot one repreaentative!j the llarap,raph and in particular the expression
nth~ consequences of that ar;reement lt

, which a.ppeared in sUbparagranh (a), required
clarification. He agreed, however, with the statement in parap;ra~h (10) of the
commentary to the effect that the provision was equally valin in cases ~1here the
creditors were not States, which was an added reason for deletin~ the references
to international organizations. Another representative did not understand why
paragraph 2 was confined to creditor States and creditor international
organizations, whereas paragraph 1 dealt with creditors in general.

l
I
I
i
I
1.
!l
1\f·

1I
i\
1

:

:
•

:

i
i
:

.

.

94. Certain representatives expressed also doubts about the condition laid down
in sUbparaBraph (a), namely, that the conse=tuences of the agreement must be in
accordance with the other applicable rules ef the articles in part III. For one
representative, the only exception to the general rule that the predecessor and
successor States could conclUde such agreements as they saw fit was to be found in
article 20, paraRre:ph 2, but he "Tas not clear whether that waS the restriction
Which had to be observed under paragraph 2, subparagraph (a). Anothel"', and
possibly more reasonable, interpretation was that the agreement could be invoked
only i.f it complied with the general -principles of success~on which, una.er
articles J.9'1 20 and 22, had to be applied in the absence of' any agreement between
the predecessor a~d successor States. Another representative, likewise, did not
understand to which draft articles the words Uthe other a1?plicable rules" referred.

95. So~e re"presentatives referred to the condition laid down in sUbpara~raph (b) \
and to the conclusion that, in their view, could logically be drawn from it, J

namely') that the predecessor State or the successor State could invoke an agreement 1
conclUded between those two states against a third State or international
organization which was not a party to that aRI'eement. For one :zoepresentative,
however, there was nothing in artic.le 18 to suggest that the third Stste or
int~rnational organization enjoyed a simil~r right as against the ~redecessor and
SUccessor States, something that did not seem reasonable to him. Another
representative, referring to that lo~ical conclusion in the light of paragra.~hs 1
end 2. (a) ,name~v t.'nat the agreetnent could be invoked if its conseQ.uences were in
accordance with certain applicable rules of the draft articles, deemed it to be
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clearly in conflict with article 34 of the Vienna Convention on the Law of Treaties.
In his view, if the words "a third State or an international organization" used in
paragraph 2, meant exclusively a State or an orpanization party to the dra.ft
articles, then the predecessor State or succeSBor State or states were not invoking
against the third State the agreement in question, but rather the al?nlicable r'Ules
of the draft articles. It was said that the question remained to be analysed in
more detail in the second reading in the light of the Vienna Convention on the Law
of Treaties.

PART III .- Section 2

Article 19

96. One representative observed that the e~'3>ression "taldne into account,
,;tnter alia, the property, rights and interests ,,:rhich pe.ss to the successor State
in relation to that State debt 11 used in prrarra")h 2, did not conform to the
expression .ltaking into a.ccount all relevant circUInstances il used in articles 22
and 23.

Article 20--
97. A number of representatives supported the provision of article 20. It was
said that the article had rightly been based on the clean slate princi~le and that
it did not exclude the possibility of an aRreement freely arrived at between the
predecessor and the successor States. Appreciation was expreased for the
Commission's efforts in draftinp, that positive provisional article. Nevertheless,
in the view of certain representatives the article shoUld have provided in more
direct terms that no debt of the predecessor State would 'Pass to the neuly
independent State., so as to ensure that the rule would not be open to any 'Possible
interpretation.

98. One representative expressed his satisfaction that on the basis of the
principle of the permanent sovereisnty of every people over its wealth a.nd natural
resources, which was a basic element in the right of self-determination, the
Commission had decided to adopt as a basic rul~ the rule laid dOlm i~ paragraph 1.
However, in his view, that provision had been greatl.v weakened by the concluding
part of that paragraph, providing tor an exception to the rule in the case ot an
agreement between the two States. In view of the speci.al circumstances i1'1 wb.icb
the succession normally took place between a dominant State and a State that had
been dominated, he could not i3ee how such an a.greement cou..ld be freely concluded on
both sides. Even after independence the effect of domination was still felt, and
the consent of the successor State in such circumstances could not be regarded as
freely given. He hoped that the Commission could study that aspect of the question
further in the light of the dominant position of' the predecessor State!) the
differ'ent levels of de"relopment of the two States, the natural incapacity of the
successor State to assume financial burdens resulting from the action of the
predecessor State alone without the former's participation, the need to avoid, in
the interests both of creditors and of the community as a whole, any adverse
effect on the already unfavourable economic situation of a week countr:r, and the
requirements of' the ne"T econoD1ic or·der. Although paragraph 2 of article 20 already
provided some protection against excessive claims by the predecessor State., the
best protection remained the rule that no State debts should be passed.
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100. Alse with reference to article 20 one representative!) for whom one area of
succession of special interest was the position of newly independent States,
considered that the practice of States that had been analysed appeared to deal
extensively with French colonial practice, and to a lesser ~xtent with Belgian,
Netherlands a.nd Spanish colonial practice~ but much less ,rlth British colonial
practice:) except for a few countries in Asia "rhich had gained their indepencl.ence
in the 1940$ 1.nd 19508. There was SOme difference between those administrative
practices; for example~ British colonial territories were considered separate
administrative units and Were largely fiscally autonomous. Consequently all
borrowings by British colonies wer.e made by the colonial authorities and constituted
charges on colonial revenues alone. When British colonial territories needed
capital it "ras raised by the colony itself, under the Colonial Stocks Act or the
Col~~nial vlelf.a.re and Development Loans Act, from the l'Torld. Bank, or from the
London or local stock markets. Acoordin~lY, in those instances~ there was no
question of succession to state debts as defined in the draft articles, since 'che
debts were debts not of the predecessor State~ but of the colonial territory
itself. On its accession to independence in 1962, his country's public debt ha~

consisted of financial obligations under the United Kingdom Colonial Stocks Act
of 1877, to the' lvo:rld Bank ~ and to local natural or juridical persons. Those
finau(dal obligations had been honoured a.fter independence, and legislation had been

99. It '-Tas recognized that the succession of ne"rly independent States was a
distinct type of State succession. In this connexion~ it was said that the
poli4-.~,;;.,l considerations advanced in support of the rule of article 20 were
ju:r ".;if!!d and that the interrelationship between the economic ~ political and legal
factl,;;"::';"~ ha.d been duly reflected!) the references to General Assembly resolution
31/158, on the debt problem of developin~ countries~ being likewise relevant. It
1Tas also stated that problems of succession in the matter of State debt might be
prolonged for decades if the automatic passing of such debt to the newly independent
State prevented the latter from achievin~ real independence. Furthermore~ it
was said ~ the taking over of State debts by a newly independent State "rould be
incompatible with that State~s rip,ht to rec~ive compensation for the exploitation
of its resources bV the colonial Power. That right had been affirmed in the
Declaration on the EstablishInent of a Ne~w International Economic Order ~ and in the
Charter of Economic Rights and Duties of States and had been proclaimed for the
first time at the First Conference of Heads of State or Governments of Non-Aligned
Countries in September 1961. The assumption of State debts by newly independent
States was also incompatible with the legal obli~ation of the industrialized
States to provide assistance to newly independent States. The opinion was likewise
expressed that considering the scope of the draft articles as a whole, it was
mainly in the relations between strong countries and the weak countries that had
formally been colonies or protectorates that the draft articles would be applied
most widely. In view of the special nature of those ~elations, it mi~ht have been
more to the point in that context to deal ,nth the question not in terms of
succession of State~!) but in terms of a mere restoration of rights which did not
involve any passing of de~ts. It was unreasonable that the predecessor State~

having profited for decades fron the natural and human resources of the successor
State:) should be allo'\ored to pass on its debts to that State at the very time when ~

weakened by the colonial experience and the cost of fighting for its inde~endence~

it most needed aid and support.
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enacted just prior to independence to secure that aim, especially in the cnse of
inscribed stock under the United Kingdom Colonial Stocks Act. It therefore
appeared that British colonial practice differed from that of other colonialists~

and consequently draft article 20 would have little direct consequence for
countries such as his. The Commission's report itself acknowledged that in the
light of British colonial practice such local debts might fall outside the scope
of the draft articles concerned with the debts of the predecessor State.

Para~raph 2

101. One representative emphasized that paragraph 2 incorporated two modern concepts
favoured by the developing countries: permanent sO'V'ereignty of every peo];>le over
its vrealth and natural resources, and the fundamental economic equi.libria of
newly independent States. In this connexion, reference was made with approval to
paragl"aphs (39) and (60) of the conu-nentary to the article. In the opinion of
another representative, however, it 'Would be appropriate to broaden the scope of
paragraph 2, as it was difficult to establish the meaning of the words "endanger
the fundamental economic equilibria of the newly independent State".

Article 21

102. According to one representative, article 21, paragraph 2, waS likely to
complicate the payment of debts to a third State ~ since the State being a
juridical person, could not be shown to be physically divisible for the purpose of
attributing debt after the uniting of two or more States into one.

Article 22

103. OtLe representative~ considering that no State debt nf a predecessor State
should pass to a newly independent State, was of the vie'(~ that article 22 would
thus be superfluous inasmuch as article 20 dealt with the question of the
liability of a newly independent State.

104. Some representatives expressed the opinion tha.t article 22, paragraph 1, as
drafted') could be interpreted to mean that the predecessor State could enter into
agreeme~ts with the successor State which did not stipulate that an equitable
proportibn of the State debt of the former must pass to the latter. For one
representative, that difficulty could~ however, be overcome by deleting the
phrase nand unless the predecessor State and successor State otherwise agree".
For another representative~ the provision of article 22 also appeared to contradict
the provision in article 18:1 paragraph 2, which allowed creditors to deny the
effect of such an agreement. lIe suggested that the Commission should re-examine
article 18, paragraph 2, in its relationship vdth article 22, paragraph 1, during
its ~econd reading of the draft articles.
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3. State e.rchives
11''-

105. Tbe representatives who spoke on the question noted with satisfaction that
the Commission had supplemented its draft articles on SUcc€'ssion of States with
two articles on State archives.

106. It was pointed out that national archives were all impOJ~tant part of any
country's heritage and, in modern times, the production and preservation of archives
had become a key to pO'l'rer. Archives constituted as it were the memory of a
country, had a special value in terms of its cultural and historical heritage, and
were 01' practical importance in relation to the administratic)D of the S'bate and to
certain rights both of the State and of individuals. Consequently, inclusion of
that sUbject in the draft articles was fully justified. The draft articles on
State archives 'Would be very useful to botb researchers and administrators, and
would be invaluable to successor and predecessor States.

107. Emphasis was also placed on the importance of the question of archives for
newly independent States. The work in that area, particularly in regard to the
progressive development of international law, would be of special interest to those
States, where prolonged armed conflict prior to independence had resulted in the
destruction, :removal and disappearance of invaluable documents. Those articles
would give the newly independent countries an opportunity to recover some of those
documents or at least copies of them.

108. The view was also expressed that the problem of archives should be dealt with
in terms of the right to development 1) the right to information ar.id the right to
cultural identity, within the framework of the establishment of a new international
order in all those areas.

109. In the opinion ut certain representatives, it was particularly appropriate
that the problem of archives in the context of succession of States should be dealt
with at a time when both UNESCO and the General Assembly had taken an activ~

interest in the protection of the cultural heritage of nations of ~Thich archives
were an integral part. In that connexion, there had been reference to UNESQO
resolution 18 C/4.212, adopted by the General Confe:x"ence in 1974 in Paris,
"inViting the !1ember States of UNESCO to give favourable considerat:ton to the
possibility of transferring documents from archi~es constituted within the territory

.of other countries or relating to their history, vrithin the framework of bilateral
agreements u • UNESCO had sho'W1'l particular concern with archives sincle it regarded
them as an important part of the cultural heritage of nations, and its Director­
General had appealed for the return of an irreplaceable cultural heritage to those
who had created it <ill'tES.9.0. Courier, July 1978, pp. 1~;"'5 le In the form of written
legal rules!l the tW'o articles adopted bY' the Commission embodied and l:lUpplemented
the efforts made by the United Nations and UNESCO to preserve the rights of people
to conserve and recov~r their historical and cultural heritage. The Latin American
countries had been particula.r13r concerned wi.th that question, as was shbWO by, the
HAnc1res Bellou Cultural Convention, to which the Andean Pact countries vrere pe.;rties.

110. One representative, referring to the position of the Director-General of
UNESCO considered that the problems should be solved primarily through bilateral or
multilateral. negotiations and agreements. It was also said that close co-operation
among States was necessary for the settlement of disputes about archives through
negotiations carried out in good faith.
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111. One representative considered that with its work on State archives, the
Commission had entered a virtually unexplored area of international law and, the
problem of double and triple succession could present special difficulties in that
regard. For example, the inquiries which his CO'U..lltry had addressed to certain
Governments regarding archival material relating to its territor,r had on occasion
met with a rather unsatisfactory response. He would therefore like the Co:nmi.ssion
to consider whether earlier Governments, apart from the immediate predecessor
Government, were not under some more specific legal obligation in that regard.

112. The opinion was expressed that State archives were State property in the sense,
of article 5 and would therefore be subject to the provisions of the relevant
articles. Thus, it might not be necessar,y to add specific articles on State
archives. Nevertheless, the proposed texts might contribute an element of specific
interpretation and could therefore be included in the draft. It was also said that
State archives should be treated mutatis mutandis within the framework of the rules
governing State succesaion in respect of sta.te property, with the proviso that the
specific aspects of the subject-matter of State archives should be given due
consideration.

113. In the view of o'ther representatives:l although archi\"es might be regarded to
some extent as included under the heading of State property, and the rules
applying to State property might also be applied to archives, the special
characteristics of archives made it appropriate to deal with them separately.
o-",ing to their special nature and value, thus required different treatment from
State property in general. ~e extent to which the nature of archives differed
according to the terri'tory to which they related was deInQ!lstrated in particula.:tf by
the cases 01' mortgage registers and of birth and marriage registers, the latter
relating to the ·popula.tion of a territory. There had been instances in the past
of archives which related to the population passing to a successor State after the
population had been transferred. Some 01' the criteria applying to their passing
by succession as specified in the draft articles were different from the criteria
"Ghat applied to Ste.te property. However, that did not mean that the provif;dons on
tha.t subject could not be included in part II, under State property, as special
rules.

114. The opinion 'Wss also expressed that Whether or not State archives were trea.ted
as a type of state propertYlI they constituted a very special case in the context
01' succession 01' States. The two draft articles prepared by the Commission
contained the minimum provisions desired by many of its members. The Commission
should, therefore, in the view of a number of representatives, continue its 'Work
on the matter 0 This, it was said!) was required in order to avoid undue repetition
and make the scope of application 01' the articles clearer.

115. It was pointed out that ,contrary- to the system followed in respect of State
property and state debts, the Commission, as regards archives, bad not proposed
genera.l provision!s and provisions relating to each type of succession of States.
Apart from a. definition of the archives, the Co~ission ha.d proposed only one
a::ttiole relating to one type ofStatesuccessi.on,namely~the type where the
succeSsor State was e, newly independent State;> A number ot representatives agreed
'With this approach.
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116. Certain representatives endorsed the Commissior~~ suggestion that it should
concern itself only with the definition of State archives and not with the
drafting of one or more general provisions applicable to all t~~es of succession
of States. 1n this connexion, the view was expressed that while it was true that
the legal problems connected ~nth succession of States in respect of archives were
of a quite different nature from those connected with succession of States in
respect of movable St~te property in seneral and therefore had to be treated
differently, it would be difficult, if not impossible~ to draw up rules of a
general nature to cover the various situations possible. Agreement was also
expressed, in view of the particular importance attached to State archives by
newly independent successor states, with the Commission's decision that a specific
rule concerning the special problems of nel-Tly independent States should be included
in the codification of the subject. Newly independent States should be given the
legal :framework to pbte.in and conserve the widest possible range of documents
pertaining to their historical and cultural heritage. Some representatives,
h01'Tever~ found it difficult to accept the definition of "archives" in article A
as a sufficient basis for other types of succession of States, and for that reason
welcomed the Commission's decision to limit the scope of the articles on State
archives to the special case of newly independent States. In their vie'toT, the
contents of draft articles A and B should be sufficient and no further provisions
on the SUbject needed to be added.

117. A number of representatives considered that the treatment of State archives
in other types of State succession than newly independent States might also require
attention. In their view, it ~Tas to be hoped that the International La'¥T Commission
would be able to complete ita study of that question at its next session and to
Bublnit to the Sixth Committee and to t,he General Assemblyt"TO or three draft
articles on archives dealing with cases of' succession of states other than those
resulting from. decolonization.

118~ Some representatives considered that the articles on State archives should
constitute part IV of the draft. Other representatives considered that those
articles should be placed after article 14 in part II (State property) of the
draft, rathe~ than after article 23, to underline their special character and close
relationship with State property. It was said in this connexion that in acme cases?
the original of a document was of' greater historical and cultural importance than
:\ copy.

Article A

119. A number of representatives supported the definition of State archives in
article A. It wa,e said in this connexion tha.t the definition was a well balanced
ont~ • Introducing the formula of renvoi to internal law and adding a new element
corAtained in the words "and had. been preserved by it as State archives" seemed a.
very appropriate w~ ot dealing with the definition. Some representatives a.lso
ssxoeed. the.t the "ridest possible meaning should be given to the word udocuments".
'.tha;t ''lord, understood in its widest sense t would make any specific enumeration
unnecesss.ry. It Was also sa.id that the words "documents of all kinds" were
SUfficiently clear. Inevitably, there woUld be cases where the categorization
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became difficult, but an enumerative approach in the article 'WOuld be difficult
and should be a.voided. The commentary should perhaps reflect in great detail
cases that "rere intended to be excluded from the meanit1g of the article. It was
further stated that the definition "ras acceptable, since equity ~.,as preserved by
the supplementary rules concerning reproduction and fair compensation.

120. Certain representatives agreed with the Commission's opinion that it was not
an easy matter to define state archives. It was said in this connexion that due
care should be talten to ensure their preserve.tion 8.\ld transmission to the successor
state as a fundamental right inherent in national sovereignty.

121. Some representatives expressed reservations on article A. It was said that
the article required further study. Also, in the opinion of one representative,
the Commission should consider revising the definition, which had been the sUbject
of reservations by some of its members. There should be an international
definition of archives; once it was established, independently of the internal law
of States, what archives were then there could be a reference to internal law in
determining which of the existing collections in a given country belonged to the
State and therefore became subject to the :rule of succession. He considered that
the Commission also took that view, according to paragraph (1) of its commentary
to article A. That view like"rise seemed to be reflected in the first part ot
article A, but not in the last part, nand had been t»reserved by it as State
archives ll

• Thus, it the article had been intend.ed to embody the view he had
outlined, it did not appear to do so, for the ,·text seemed to :provide in a
contrary sense, since the documents preserved by a State as State archives were
surely' those regarded as such in its internal lalT. Moreover, if the c'Url"ent text
was accepted, it plight not cover collections that miGht be held in State museums
or libraries but which. not being prese~ved as State archives - a concept that 'Tas
not defined -, might not be covered by article A. He therefore 'Wondered whether
the last part of article A fulfilled. its purpose. He '\oras confident that the
second reading ot the draft articles would result in a text in line with the
aim of establishing an international standard for archives that would ma.ke it
possible to extract from the vari~d domestic legislations the SUbstance ot What was
covered by the legal rule. In the view of another representative , in the defin1tioll
of article A it woulrl be pref'erableto delete the reference to the internal le:toT
of the predecessor state, since certain valuable historical and culturel documents
might otherwise be held, to fall outside its terms. Another representative
considered that the definition still required much more elaboration before it could
be considered fully satisfactory. On the one hand, as stated in the Commission's
commentaryitselt, account should be taken of the fact -that the concept ot archives
varied considerably, eLncl that the content of State archives "V'aried,inconsequence,
from one country to aJl1other. On the other hand, iithe definition was not
sufficientlY' accurate, the risk aroseot confusing d.ocuments on facts, situations
and persons concerning the territory which was the object of succession '\nth worlts
which had become parit ot the historical and cultu:teJ.hel"itage ot a country.

122. One rep:resente.i~:r~ve noted that the definition had been given a very-restrictive
interpretation in th,s cODJ}(!ntt.U'y '! Althoughatonepo:lntitstated ..that the
expression "doCUInEtrlts of allkinasu was to be understood in its ~ri.dest sense, and.
also that documents could be in 'W'ri.tten or Unl7r:ltten torm and mad.e ot a variety of
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materials, at another it stated that tbat expression excluded objets d'art Wllich
miCSht alao have cUltural value. He saw no justification for making such an
exception. If tbe expression "documents of all kinds" was to be interpreted in
the widest sense, then applying the ~i Beneris rUle, all documents relating to the
cultural heritage of a people, whether written or unwritten, should be regarded as
falling within it. ~10reover, a definition which excluded works of art and culture
presupposed that all civilizations used only writing as their means of expression.
Yet, in Africa, the cradle of civilization, documents had also been expressed
through the medium. of objecta of art. He therefore trusted that the definition
in its final form. "ould include objects of art and culture, ~'rherever they ~lere

housed. Had there been .Em international convention in force at the time, his own
country would have been able to recover most of its yaluable works of 8.l"t and
culture; he wished to spare other countries the same sad experience as his own
when they attained independence. It was also said that the definition should
include inscriptions on wood and stone. For the sake of clarity , it "Tould perhaps
have 'been better to define clearly all the various types of document envisaged,
instead C'f using the words "1Jt all types", followed by a clearer elaboration in
the commelntary.

123. One representative thought that the definition could cause confusion in its
reference to "documents of all kinds". In the commentary on the article it was
pointed out that the words "documents of all kinds" should be understood in its
widest sense and it was added that an archiVal document was anything which
contained "authentic data which m~ serve scientific, official and practical
purpoaesn~ Whether or not in written form. In addition, ta.pes, drawings and plans,
containing no writing~ coUld also be archival items if a more general term than
documents was introduoed. There could be still more room 'for confus;"onthere if it
lTt:1.8 J:'emembered that the commentary specifically pointed out that the term "documents
of all kinds" exclUded objects of art ~.,hich might also have cultural and historical
value. Othe~ observations in the conmentaryand, mOl'e specifically, the
reproduction or article 2 of the Agr~ement of 23 December 1950 between Italy and
Yugoslavia, tended to suggest tha.t what was had in mind as archives were indeed
udocwnents" in a broad senae.

124. In the opinion ot another representative, "Tho reserved his position on the
art,iele. it was very clear that article A should specify' tha.t it referred to State
property within the meanirJg of article 5 of the draft. Again, as the question of
detl,rndning '"hethe%" d.ocmnents where State archives depended not on what they
contained or represented but on the mannarin which they were kept, it might be
better to define such State property as documents of any kind 'o1hich e on the date
of the succession of Statea, were o\med by the predecessor State in accordance
,dth its internal la'W and constituted State archives by virtue of what they
contained or represented or the manner in which they we~e kept.

125. One representative stressed that in dealing with State archives, it was
important to distinguish between two main categories ot documents, each of which
called tor separate treatment: documents of practical importance for the
admi.nistration of the sUccessor State, whioh should be handed over to -that State.
and dOcU1l1ents that could be ofbi.storical interest to both the SUCcef:ZfWr and the
predecessor Statet and which miGht therefore give rise to dispute~ Documents in
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the second category should be treated in the same 'fay as other cultural property
and it would therefore be desirable to study the question in the light of the work
being carried out on the cultural property of newly :tndependent States. ~lodern

methods of reproduction made it easier to reach compromise solutions on the
transfer of State documents. In the view of another representative, the scope of
the draft articles devoted to archives should be limited, in so far as possible,
so that they included, for ex~ple, only those documents indispensable tOr
administrative purposes. As for other types of archives, such as historical
archives, they could very well be covered by the provisions relating to State
property.

126. Another representative doubted that the definition could be adopted as final
because of its vagueness and ambiguity; he would prefer a definition consisting
of as complete a list as possible of the various fields of activity, to be
included in article 2. The same definition could also be considered for State
property, if that term did not have the same meaning in the various legal systems
in the world.

Article B

127. A number of representatives expressed support for article B. It was said
that article B dealt satisfactorily with cases in which State archives might be
essential both to the predecessor State and to the successor State and which, by
their very nature, could not be divided. Modern technology made it possible to
provide for their reproduction, which was very important to newly independent i
States. In many cases, archives constituted a common heritage. not only for the
predecessor and the successor States, but in some cases for several successor
States, as had been the case with the Latin American countries when they had.
achieved their independence from Spain. The la.rge vollune of historicalarchiV'es
leept in Sevilla, Spain, represented a common heritage of Spain and Latin America
and could not be divided among all the countries concerned. They had, of course,
always been accessible to researchers from the Latin American countries. and,
thanks to modern technology, could be reproduced. It was also said that article B
was clear, and its various clauses expressed a proper balance of the interests not
only of the predecessor and successor states, but also of the preservation of the
cultural and historical heritage of peoples.

128. Other representatives, however, expressed some doubts about the equitable
character of the solutions provided in article B on the question, and resertred
his position, in the light of resolutions adopted by the General AssemblY, the
UNESCO General Conference and the Conferences of Heads of State or Government of
Non-Aligned Countries on the restitution to neWly independent States of archives
of a cultural and historical character.

129. One representative indicated that since British dependent territories
constituted separate administrative units, archives, at lea.st those required for
the normal administration of the territory, were already to be found in the
territory at independence. •
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FaragraEhs 1 and 2

130. One representative had difficulties 1·rith respect to the words "havinG belonged
to the territory" in patal.(raph 1 (a) read in conjunction with what was said in
parasraph (5) of the commentary. It did not seem appropriate to him to include the
archives ot such institutions as local missionary bodies or banks in that category.
He therefore, believed that there was a need for further consideration to be given
to the precise natut'e of therela.tionship between the territory and the archives in
question whicb should form the precondition for the operation of the relevant part
01' draft article B. In the opinion of another representative, the 'Words "having
belonsedto the territory", end "should be in that terl'itory", in paragraph 1 (a)
ana (b) I and "of interest to the territory", in paragraph 2, were much too
embisuou8 to be included in a. legal text. I't was therefore necessary to formulate
more explicit 'Wording in order to minimize possible disputes over those criteria.
If the scope of the draft arti~les was limited to official documents connected with
administration I drafting difficulties lTould be reduced to some extent.

131. One representativ.e expressed the view that a particularly delicate problem
l'egarding documents relating to the imperium or dominium of the administering
Power, but which were of interest to the newly independent State, had been
.pproached with reference to the concept of equity, a concept which was present
throughout the draft and which came to the forefront in para.graph 2. That 1·ras a
good we:y to deal with the problem. and therefore the wording of' the provision would
be acceptea. Another representative did not share the opinion expressed in
paragr.aph (17) of the conimente.ry to article B and believed that documents of
primary interest to the newly inde.pendent State should be immediately transferred
to it ... that is to sB\I, documents in the economic, political and strategic fields
and docum.ents vhof.Se content might pose a threat to the sovereignty, independence
or security of the newly independent State. Furthermore, provisions might be made
for obliging the predecessor State not to utilize duplicates of those archives to
promote acts of aggression and sabotage against the newly independent State.

~are.s:raph 6

132. Several representatives stressed the importance of paragraph 6. In this
connexion, some of them emphasized the just claim of for.mer colonies to the return
of objects belonging to their cultural heritage. It was also emphasized that the
para.graph limited the freedom of negotiation of States in the interest of cultural
development.

133. One representative, while agreeing entirely with the reference to the right of
peoples to information a.bout their history and to their cUltu:r:'al heritage, would go
still fUrther since, in his view, all peoples ha.d a right to the resto~ation of
objects of their cultural heritage of which they ha.d been d~spoiled. That right had
already been recognized, under the ['reaty of Versailles, in connexion with a part
of Emt t s cultural heritage which had been found i.n Germany. Sca.ttered throughout
the world 'tare 1U&ny' doctUl1ents of gt-eat value to his counttY' , s CUltural heri.tage.
In sonta cases» tho$~ documents'W"ere well me.intainedand there was f'Ull accesS to
them. in others. they were l'lOt tree.'bed 'W'ith the degree Of ce.re they required. Very
otten they 'Were of no use in the places where they were situated, since the
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languaees in which they were written were not kno~m in those places. There were no
scholars to study them and ensure their scientific disseminationt nor a General
pUblic anxious to behold part of its national cult~ral heritage. Access to such
material "tor8S often extremely difficult, if not impossible, and the argument that
those items of Jewish cultural heritage formed part of the cultural heritage of
the state in which they were situated had a hol101'1 ring, particularly when that
State had been to the forefront in anti-Jewish persecution, had not come by such
material lawfully, and had no real need of it. His country had met ~dth varying
degrees of understanding in its endeavours to obtain repatriation of that material
Bnd he therefore trusted that the Commission would be able to express in more
specific terms the right of new States to the restoration of all materials that
formed part of their cultural htzritage, 't'1hi~h was the logical outcome of the age
of decolonization.

134. In the opinion of one representative, as drafted, oche paragraph appeared to
lay down a peremptory norm of international law. Although he acceptad the principle
that the people of a decolonized territory had a right to information about their
history and their CUltural heritage, he considered that the peremptory norm in
article B, paragraph 6, was inappropriate, Given the provisions of paragraph 2 of
the same article. Another representative expressed the view that the "Tords "the
right of the peoples of those States to development, to information about their
history and to their cultural heritage" were ambiguous. An attempt must be made
to render the intended meaning in clear legal terms.

Additional articles proposed by the Special Rapporteur

135. One representative was of the opinion that because Of the specialteatures of
the subject, the Commission might useful1;:'" consider at its thirty-second $ession
some of the draft articles, identified as a.rticles B$ D, E and F, originally
included in the report of the Special Rapporteur (A/CN.4/322 and Corr.l and Add.l.2).
The solutions provided in those draft articles could not be deduced from the general
provisions on Stat.e properly, and the special nature of the subject made those
articles necessary. The present draft did not include, as in the original d1"att by
the Special Rapporteur, the various cases of succession covering the transfer of
a part of the territory of one State to another state, the uniting of States, the
separation of part or parts of the territory of a Statet or the dissolution of a
State. All those possibilities had been considered in relation to State property
and. State debts, and there appeared to be no reason '\'1hy they should no't also be
considered in relation to State archives. The Commission should take draft
articles Band Fas a 'Workine basis, perhaps dropping draft articles D and E. If
draft article B was compared with the corresponding article for ~tate property,
~rticle 10, it could be seen that the criteria for passing were different.
Article 10 established for succession respecting movable property, ~hich moat
closely corresponded to archives, that movable property of the predecessor State
connected with the activity of the predecessor State in respect of the territory
to which the succession of States related should pass to the successor State. In
article B, on the other hand, paragraph 2 (a) (i) provided that archives of every
kind - and not only State archives - belonging to the territory to which the
succession of States related should pass to the successor state. The clause in..
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question was ilnportant l\ since i.t aousht to protect the cultural heritage of a
certalnte.rritory. The ooncept of "belongingH to t'he territory vas original, and
ccruld not 'be interred f:t"Otn any article on passing of state property. The other
criterion to~ passing based on article B, paragraph 2 (a) (ii), and paragraph 2 (b)
lla$ also necessary. It referred to archives, in that case state a.rchives that
concerned exclusively or principally the territory to which the State succession
related. That \TaB e. muoh broader concept than that in article 10 concerning the
tre.tlster of' movable property, which might well include items that had nothing to
do mththe activity of the predecessor State in respect of the territory.

136. In the opinion of that representati'V'e, the same applied to article F, which
inv()ked the same criterion, but aleo imposed a logical and just obligation on the
State retainint> the archives to make eJ'} ::r.ppropriate reproduction thereof for the
use 01' the State or States which did not receive the archives. The article also
covered the oase of indivisible archives. Possibly the maintenance at article D
wa. less justifiable, since it would be easy to invoke the provisions of article 12,
it Sta.te archives were regard~a as property, or article E which, except for the
obligation to make reproductiot\G of the archives in paragraph 3, closelyfollo,.,ed
the text 01' article 13 on separation of part or parts of' the territory of' a State.
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c. state responsibility

1. Comments on the draft articles as a whole.-
137. Several representatives expressed satisfaction for the work done so far by
the International Law Commission on the topic and in particular fo:r the adoption
by the Commission in first reading of articles 1 to 32 of its draft on State
responsibility for internationally wrongful acts. They commended the outstar1ding
contribution made in this respect by the former Special Rapporteur, l~. Ago.
Appreciation was also expressed to the International Court of Justice for allowing
Mr. Ago, elected there since as Judge of the Court, to take pal't, in his individual
and personal capacity, in the work of the Commission related to the consideration
of his eichth report devoted to the remaining article of chapter IV (Implication
of a State in the internationally "lrongful act of another State) and the articles
of chapter V (Circumstances vrecludina wrongfulness) of part 1 of the draft.

138. Satisfaction w'as also expressed for the appointment of Hr. Riphagen to
succeed Mr. Ago as Special Rapporteur on State responsibility. This decision
of the Commission was regarded as an assurance that the high quality Of the work
already done by the Commission on this important topic ~ot~d be preserved as well
as a confirmation of the Commission's intention of completing successfully the task
entrusted to it by the General Assembly regarding the codification and progressive
development of the rules of international law governing State responsibility for
internationally wrongful acts.

139. Several representativ~s endorsed the general approach followed by the
Commission in its study of the topic. They comxnended the Commission for ha.ving
undertaken the task 01' preparing a draft lS\Ying down rules governing State
responsibility in general, wi thO'1t confining itt-o particular area such as
responsibility for injuries to the perr. 'u or pro~~rty of aliens. Such an approach
allowed to appropr.iately take intQ account State responsibility for acts
endangerinBinternational peace and security, to distinguish between inte:rnational
Herimes" and international "delicta" end to cover the responsibili.ty of a State
for the viola.tion of rules of international law protecting human rights
independently of the fact that the persons concerned were foreigners or nationals.
It was also noted with approval the Commission's decision ·to focus first on the
question of State responsibility for inte3:nationally wrongful acts., leaving aside
the question of international liability for injurious consequetlces arising out of
acts not prohibited by interna'tional law to be dealt wi 'ch separately. It was
also observed that the work of the Commission on the topic has been as forward­
looldng as is possible and that the Commission has tried, albeit cautiously, to
be responsive to contemporary needs, taking even some bold steps within the
confines of a subJect, which has ahTays been approached with conside:t'a'ble
restraint.

140. Several representatives expressed satisfaction for thecoromentaries by the
Commission on the draft articles and observed that the explanato~remarks

constituted a significant cc:mtri1t>ution in elucidating the pr.oposedrules. Hhile
acknowledging theuse:t'ulness of the conunentaries with respect to the draft
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articles, certain representatives stressed that the State practice, judicial or
arbitral decisions and writings of jurists relied upon should not be confined to
old cases or reflect primarily the thinking of European jurists. The attention
of the COIlltrli ttee was called to the survey of State practice, international
judicial decisions and doctrine relating to Ifforce ma.1eure" and "fortuitous event"
as circumstances precluding wrongfulness prepared by the Codification Division of
the United Nations Office of Legal Affairs (document A/CN.4/315; originally
published as document ST/LEG/13).

2. Comments on the various draft articles

141. Several representatives made comments on the draft articles. Others
refrained from doing so on the grounds that their Governments would submit at a
later stage written comments thereon. Hhile representatives directed their
specific comments primarily on the five ne,., articles (articles 28 to 32) adopted
by the Commission at its thirty-first session, there 'were references to the
relationship between these articles and other articles adopted at previous sessions
of the Commission. Difficulties with the distinction made by the Commission in
articles 20, 21 and 23 bet'\-reen obligations of conduct, obligations of result and
obligations to prevent a given event were also reiterated by certain
representatives.

Chapter IV

142. rrhe specific comments made on the provisions set forth in this chapter of
part 1 of the draft concerned article 28 (Responsibility of a State for a.n
internationally wrongful act of another State) adopted by the Commission at its
thirty-first session. Article 27 (Aid or assistance by a State to another State
for the commission of an internationally wrongful act) adopted by the Commission
at its thirtieth session was not the object of new comments or observations.

Article 28

143. Oomments on this article ranged from those which suppI6t''ted it without
reservations, those which agreed with its general approach but s1~,ggested ways by
which it could be improved to make it more a.cceptable, to those "whi.ah rejected
the article as a whole explaining grounds on which it should be abandoned.

144. In support of the article, it was noted for example that it stands for the
acceptable principle which would discourage States from committing internationally
wrongfu,l r·~ts, even through the actions of another State. Its basic proposition,
it was observ~1~ is that, without prejudice to the international responsibility
of the State which had committed the internationally wrongful act, the o.cmina.nt
State might have al~o to assume international responsibility for its implication
in the internationuly lorrongf'ul act of the State committing the act. The fact
that the Commission had restricted the responsibility of the dominant State
provided for in paragraph 1 of the article to wrongful acts of another State

/ ...

p

I
(
!

I
lj
r

I

committe
limited
like",Tise
not impe
If the j

in aI'. al
State, 1
the OCCl

"occasic
will, tc
coerciOl
the act
coerciOI
the res]
draft.

145. On
express:
paragra)
was fur'
coerciol
for a S·
of coeTI
on, whe­
pressur,
Address
the mea:
armed f
freedom
making
require
to be a
for an
so abso
wrongfu
Referri
in para
powers
control
interne
by pare
could e
such as
status
paragrE
on attl
elemen1

146. RE
as Sta1



.. ...

...... ,,,

11.lilliiJiiiiiiliiii·iiIlIi__EC'-~:aJ.11I,.......11.11.1••IIII!U'••IIIl1JiRllll••l1ll11IIIl1FilllUIIII••••JlIilit_.1•.lIitIIJla-:IJldIlJ&llIt.IU_WII12••'I:•.II!J....._,.~'Mba:ut .. !

A/CN.4/L.311
English
Page 47

committed in a sphere in '\·rhich the freedom of action of the latter State '\'1as
limited by the former State '\'1as noted with approval. The Commission '\'1as commen(')!9d
like,\·rise for taking the position, for example, that military occupation should
not impair the sovereignty or international personality of the occupied State.
If the internationally wrongful act had been committed by the occupied State
in soo. area of activity where that State was subject to the control of the occupying
State, the responsibility fell upon the occupying State, regardless of whether
the occupation was total or partial , legitimate or wrongful. In situa.tions of
"occasional" dependence, where a State was coerced by another State, against its
will, to breach an internation.:U obligation to a third St·ate, the state applying
coercion should be internationally responsible for the ac't, as if it had committed
the act itself. Clearly, however, the responsibility of the State applying
coercion against &~other State Which had commdtted a wrongful act did not preclude
the responsibility of the State committing the act under other articles of the
draft.

145. On specific suggestions for improving the article, it was observed that
expressions such as "subject to the pol-rer of direction 01· control" used in
paragraph 1 and Has a result of coercion" used in pare,graph 2 are a~nbir,uous. It
was further observed that there were no criteria stipUlating vrhat acts constituted
coercion, or the extent to which coercion or control must be exercised in order
for a State to be able to claim that it had committed a wrongful act as 0. result
of coercion or control exerted by another State. It was not clear, the view went
on, whether the term "coercion" itself 80S used in the article inclUded economic
pressure in the same category', for exampla, as the threat or use of force.
Addressing this same issue, the view was also expressed that "co~rcion" within
the meaning of article 28 was not necessarily limited to the threat or use of
armed force and tbat the concevt should cover any action seriously limiting the
freedom of decision of the State which suffered it. In other vrords, any measure
making it extl"emely difficult for a State to act in a manner different from that
required by the coercing State. Other representatives cautioned that, for a State
to be able to involte the article as a justification for avoidance of responsibility
for an internationally "t'rrongful act, the doEi.nation, coercion or control should be
so absolute that the authorities of the State committing the internationally
wrongful act could be held as having acted as agents of the dominant State.
Referring to the vagueness found in the expression "direction or control" used
in paragraph 1 of the article, the view 't'ras expressed that purely theoretical
powers of direction which l-rere not back\~d 'up by genuinely effective means of
control should not be considered sufficient to establish vicarious or indirect
international responsibility. It wa.s also observed that the situations covered
by paragrllphs 1 and 2 of the article were rather exceptional, but that psrEtgraph 1
could apply to situations whichalthough exceptional were certainly now unla.wful,
such as the case of a federal State in which the cbmponent States had retained. the
status of sllbjects of international law. In this respect, it was further noted,
paragraph 1 uolved the question left open by the! wording of article 1 of thedratt
on attributic)n to the State of the conduct' of entities empowered to exercise
elements of 'iche governmental authority other than sta.te organs.

146. Recalling that the comment8.ry to the article referred'to si.tuations such
as States fwith a federal s'#cructure, dependent territories, and military occupation,
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it was alSQ suggested that the Commission should re-examine the drafting of the
article carefully in the light of certain basic principles of international law
in order to avoid conveying the impression that it was permissible, despite the
international responsibility attaching thereto, to breach basic principles of
interna.tional lal-T, such as the principle of the sovereign equality of States, the
non-use of :force in international relations, the non-acquisition of territory by
force, and the prohibition against interference in the internal or external affairs
of States.

147. Several representatives, however, rejected the entire approach of article 28
and some even called for its deletion. Thus, it was said, that article 28 is
founded on a concept of responsibility which contradicted the letter and spirit
of the principles set forth in chapter I of part I of the draft (articles 1 to 4).
Under those articles, the view continued, a State is responsible for its own
acts in violation of its international obligations. A State that committed an
act of aggression or resorted to force to establish or perpetuate its colonial
dominatio.Q was totally responsible for its crimes, the State forcing the former
state to commit such wrongful acts being responsible only for its ovm act, namely,
its coercive action. Art:i.cle 28 gave, hOl-TeVer, the opposite impression. The
view was also expressed that the weakness of the proposition on which article 28
is based is borne out by the vagueness of the terms used. \Vhat "ras meant by
"power of direction or control"? vlhat degree of "coercion" was required'/ How
could. it be proved that "coercion" had been exerted to secure the commission of a
vTrongf'ul act or that a State had thereby been deprived of freedom to decide on its
own conduct? Might paragraph 2 of the article not be used by some States to evade
responsibility by inVOking "coercion" as a pretext, no matte:r how slight "coercion"
was'/ Under the article, it was also observed, an inquiry would have to be held
into the freedom of decision of the State which committed the internationally
wrongful act after that act had been committed but before responsibility for it
had been attributed. This, it was further observed, could operate to the
detriment of the weaker State and open the ""Tay to SUbjective interpretations 0

For some of the representa:'cives sharing in general the views expressed in this
paragra.ph, the terms Itsubject to" and "coercion" did not correspond to concepts
of contemporary international law 0 In the contemporary world, according to their
vie"" no Sta.te should coerce another State to commit a wrongful act and, if such
pra.ctices still existed in interna.tional. relations, they should not be endorsed
by the way in which codified rules ,of contemporary international law are formulated.

Chapter V

148. Comments on the four articles of chapter V of part 1 adopted by the
Commission at its thirty-fil'st session, namely articles 29 (consen't) , ..~..:
30 (countermeasures in respect of an internationally wrongful act), 31 (force
maJeure, and fortuitous event) and 32 (distress), ranged fl'om those ,.,ho found -them
generally satistactory, those \Tho accepted t~em 'but made specific suggestions for
their improvement, and those 'Who withheld final assessment until the Commission,
at its forthcoming session, has taken up discussion of the circumstances which
remained to be considered, namely of "sta.te of necessi'l;y" and "self-defence".
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Moreover, there were representatives who tended to compare and contrast the
situations described in the various ar·ticles adopted or to be adopted in chapter V
of part 1 of the draft.

149. '!hus, it vTas wondered, for example, lrhether given the di rferences between
the situation described in article 29 (consent) and article 30 (countermeasures
in respect of an internationally wron~ful act) on the one hand and those described
in article 31 (force majeure and fortuitous event) and article 32 (distress) on
the other hand, it was wise to treat the four articles together in one chapter.
Articles 29 and 30 both involved the legal relationship between two States A and B, '
State A having committed an act not in conformity 't-rith its obligations towards
State B, and State B having either gi~en its consent to the commission of the act
(article 29) or havinB committed an internationally wrongful act justifying a
countermeasure by State A (article 30). It would seem to be clear a priori that
in both cases the wrongfulness of State A's act could be precluded only as regards
State B, the same act still remaining wrongful in its relation to a third State Co
Neither State B's consent nor its internationally wrongful act could affect the
obligations of State A towards State C. That was clearly spelt out~ in a:rticle 29,
paragraph 1. On the other hand, the wording of article 30 was some't'That less clear.
That was perhaps because article 30 referred to other rules of international law,
which might be the rules appearing in part 2 of the draft articles, since the
right to take countermeasures was one of the consequences of international
responsibility. It might be that unde:t' particular circumstances, still to be
decided, a countermeasure legitimately applied by State A against State B also
justified the breach of an international obligation of State A to,.,ards a third
State C, for example vThere the countermeasure was ordered by the Security Council
and could not otherwise be applied. Such a rule would be the counterpoint to
article 29, paragraph 2, "Thich pro~ided, in the rela.tionshi.:t' between State A and
State Bl! that cQnsent given by State B to an act of State A did not preclude the
wrongfulness of that act if the Obligation with which it failed to comply deri-.,ed
from a peremptory norm of general internationG.1 law.

150. In the case of articles 31 and 32, the circumstances precluding wrongfulness
(fo:r~e majeure, forlul tous event, distress) were beyond the control both 0 f State A,
which was failing to comply with its international obligations, and of Sta.te B,
which was the victim, as underlined by paragraph 2 of both arti.cles. In its
commentarl on article 31 and on article 32, the International Law Commdssion had
recognized that State A might have to pay total or pa:rtial compensa.tion for the
damage suffered by State B but. had conside!'ed that that was a matter to be dealt
with in another context, either in part 2 of the draft on State responsibility or
in the draft on international liability ~ising Ol~ of acts not prohibited by
international la,.,. The current wording of articles 31 and 32 ga.ve, however, the
impression that force majeure, fort'IJ..i.tous event and distress, by preclUding
'toTrongfulness of the act, liberated the State cOmIDJ..tting that act from all legal
consequences normally attached tb 'h~rOnBfu1 atJtr:s. That, it 'Was obser~ed, was
certe.inly not the intention of' th~ International La,., Commission. Furthermore t if
not all legal consequences normally a.tta.~hed to w~ongful acts disappeared, it was
obviously necessary to stipUla.te which disa.ppeared and which rem~ined, a sUbject­
matter which would fit naturally into par't 2 of the draft articles. Obviously, .
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wrongful acts committed under conditions of force majeure, fortuitous event or
dietress could not be equated 'Yrith hazardous acts not prohibited by international
law, even if their legal c0nsequences might be partly the same in res~ect of
compensation for damages. Moreover, the problem with articles 31 and 32 'Yras not
simply a matter of compensation for damages. The question might arise, for
instance, as to whether or not an act of State A, Which "as not in conformity with
i.ts obliga.tion towards State B, although committed in circumstances of force
madgur~ fortuitous event or distress, might entitle State B to take countermeasures.
Tb.us, j.t was Qaid, that it was in part 2 of the draft on State responsibility that
the problem should be considered and that articles 31 and 32, and possibly other
articles of chapter V of part 1 still to be drafted, should include a reference to
the relevant rules to be set forth in part 2 of the present draft on State
responsibility.

Article 29

151. Commenting on the above article, it 1{aS noted that article 29 carefully
defined the extent to which "consent tl to the commission of an internationally
wrongful act could preclude wrongfulness. It was essential to determine precisely
the substance of what a State had consented. to, for example, consent to the
overnight of a territory did not imply consent to the transport of arms and
ammunition contrary to the provisions of the Chicago Convention. Similarly,
consent to entry into a territory was not consent to its occupation, and the
right of passage or transit could not carry with it the power to exercise sovereign
authority over the foreign territory. Paragraph 2 of the article, the view
concluded, clearly indicates that consent does not preclude wrongfulness when the
obligation in question arose out of a peremptory norm of general inte:rnational
law (Jus cogens). The view was also expressed that paragraph 2 of article 29,
interpreted in the liaht of paragraph l, could be taken to mean that the validity
ot consent itself was not affected by the fact that the commission of the act
had conflicted with the obligation arising out of peremptory norm of general
inte1't1ational law. However~ in such a. case, it was said, the Validity of the
cQnsent itself should be denied. The suggestion was, therefore, made that
paragraph 2 of article 29 be reworded to read: "In the a.pplication of paragraph 1,
no consent shall be considered to be valid if the obligation arises out ot a
peremptory norm of general international law". Some representatives obserYed
that the commentary on the article could indicate that f the point made in
p~agraph 2 on the effect of Jus coe;el!!. upon consent could be also based on the
notion of estoppage.

152. Accepting article 29, several representatives caution, however, agai1.4~t the
abuses to which the application of its paragraph 2 could allegedly lead. '.Ih~ very
idea at including "consent" among the circumstances precluding wrongfulness was
also questioned by certain representatives. In this connexion, it was said that
the commentary on the article tailed to indicate what had led the Commission to
include "consent" as a airCtlDlStance precluding 'Wrongfulness in the draft. The
difficulties involved were attested to bY' the fact that the Commission had dealt
at So~e length 'With the question of validity of consent even thoUgh it was not
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required to do so under ~che terD1'3 of reference of the topic. As the Connnission
stated in the commentary, in order for consent to be valid a number of criteria
had to be met, one of "Thich was that the consent must be given prior 'to the
commission of the act to which it referred. The legal position, however, was that
consent created an enti.rely ne'\~ and different situation. If, for example, State A
consented to the adoption by State B of measures that would otherwise' have been
prohibited, that constituted an agreement between those two States tCI set aside
the earlier obligatiorl and to replace it by a new one. There could 'be no question
in such cases of an internationally ,-rrongful act and, consequently, e)f international
responsibility for it.

Article 30

153. Several representatives were satisfied that, under article 30, the Commission
sought to clarify firstly, the legitimacy of the "countermeasures in respect of
an internationally wrongful act" and secondly, their nature and rela,tion to the
traditional reactions of States in dealing with international offenc:es 0 According
to some of those representatives, a "countermeasure" was le:giti'lllate when it "Tas
permissible in international law and taken in accordance with conditions laid down
in international law. Such a measure "Tas distinguishable from the mere exercise
of the right to obtain reparation for damage. The application of f:"conomic
reprisals could be a legitimate sanction with the object of pun:tshing the
perpetrator of an internationally wrongful a.ct. Not all countermeasures would be
regarded as legitimate under interna.tional la'\", and not all interna.tionally
wrongful acts would entail the possibility of countermeasures that would be
considered legitimate under international law.

154. To other representatives, article 30 itself gave no guidance as to how to
determine what type of "countermeasures" are legitimate. Thus 11 it 'Was saidtbat
the expression nif the act constitutes a measure legitimate under international
law" was too vague. "'ere these 'Words to be understood as referr.ing to the act of
a Government authorized by a positive rule of law? If so, then the term "under
international la,\~n rendered the meaning o.f the article vague by contradicting the
first part of the clause which refers to tfwrongfulness" of' the act. In this
connexion t it was observed. that the said vagueness could be removed by redra.fting
the last part Of the article to read as follows: "if the act was committed in
consequence of an internationally wrongful act of another State ll and it constitutes
a measure legitimate under international law".

155. Several representatives emphasized that the term "legitimate countermeasures"
should not in any case be interpreted to cover the use of armed force, and
suggested that an additional paragraph be included in the article indicating that : I

it ce.nnot be interpreted as authorizing exceptions t,o the prohibition on the use
of force other than those specified in the United I~a.tions Charter. The "legitimate
countermeasures" contemplated in article 30 should be interpl'eted in a restrictive
manner anti with great prudence. In this respect ss.everal representatives stressed
in particular that the concept of ItcountermeelSures fI used. in article

4
30, must be

oarefully distinguished from that of "reprisals It • The suggeBtion was even made
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that the article be revised to include a statement of the principle that States
have the duty to refrain from acts of reprisals involving the use of force.

156. The view was alao expre.ssed that article 30 deserved furtheI" consideration
and could not be considered final in its present form. ~fuile there was a
unanimous opinion that the State which was a victim of the wrongful act was
entitled to ha.ve the act made good through restitution, compensation and moral
satisfaction, opiniona were however divided as to whether or not the wronged
State had a right to apply sanctions against the State which had committed the
wrongful act. In accepting that measures adopted uy a State which were not in
conformity with an international obligation did not constitute a 'H'rongful act
if they were applied in consequence of a wrongful act against that State,
article 30 was in fact recognizinr, that the State had a right to apply sanctions.
Although the Commission did not explicitly qualify such an act as a "sanction",
rese~~ng the use of that term for countermeasures determined by a competent
organ of an international organization, it adIntted that there were no differences
of $ubstance between measures institutionally decided by the international
:cmmunity and measures decided individually by the States themselves. Contemporary
international law, however, tended to avoid States taking the law into their
own hands and towards the centralization of the application of sanctions,
including the use of force in all its aspects.

Article 31

1~7. Comments on article 31 'Were comparatively more brief. The rule embodied
in paragraph 1 was expressly regarded by some representatives as properly
enshrining the principles of force maJeure and fortuitous event, the legal
validity of which in international law had had the occasion of being confirmed
in State practice, international judicial decisions and doctrine. However, the
opinion Was also expressed tha.t the drafting of paragraph 1 of the article ,,,as
not altogether appropriate, in that it refers to the event which had made.it
materially iUlpossible for the State "to know that its conduct was not in
conformity" with an international obligation. There was here a psychological
element ~hich should be seen as app~ing not so much to the State itself t an
abstract entity, but rather to the organs of the State, i.e., to those pereons
who, in a situation of force ma,1eure, had undertaken actions on behalf of the
Sta.te, '(.1hich would have been wrongful had the circumstance of force majeure 01"

fortuitous event not occurred. It was also observed that paragraph 1 of the
article shoUld be assessed according to the extent to which the external event
concerned was in proportion or disproportion to the s~riousness of the
wrongful act in question.

158. The provision of pa.ragraph 2 of article 30, according to which force majeure
and fortuitou~ event do not operate as circumstances precluding wrongfulness
of the S't::.te in question has contributed. to the occurrence of the si"buation of
material impossibility was generally endorsed. The view was even expressed
that the situation fall:i.ng under article 31, paragraph 2, should be supplemented
so that it covered cases whe~e the State that committed the wrongful act had not
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only "contributed to the occurrence of the situation of material impossibility"
but had. also participated in its aggravation. On the other hand, certain
representatives questioned the usefulness of paragraph 2 of the article. In
their opinion the paragraph was unnecessary since the Commission's commentar,y
made it clear that, when a State contributed to the occurrence of the situation
of material impossibility the defence of force maJeure and fortuitous event
could not be invoked by the State.

159. Finally, the distinction made by the Commdssion between the concepts of
force majeure and fortuitous event of article 31, on the one hand, ond the
concept of "distress" dealt with in article 32, on the other hand, was noted with
approval by certai~ representatives.

Article 32

160. Comments on article 32 dealing with "distress" tended to focus upon the need
to clarify that concept. Thus, it was stated that the article referred to a
situation in which the author of the act of a State had no other means of saving
his life or that of persons entrusted to his care. The wrongfulness of the act
of a State not in conformity with an obligation of that State was thus precluded.
That type of exceptional situation had often been defined as a case of "relative
impossibility" of complying with an international obligation. Freedom of choice
in that situation was limited to the adoption of the conduct in question or the
sacrifice of the life of the person or persons concerned. On the other hand,
while welcoming the idea behind the article it was pointed out that its
paragraph 1 should be reviewed for the purpose of giving greater precision to the
phrase "situatio~ of extreme distress". The rule embodied in paragraph 2 of the
article, namely that "distress" does not preclude wrongfulness if the State in
question had contributed to the occurrence of the situation of distress or if the
conduct in question was likely to create a comparable or even greQ~.Jer peril, was
also noted with approval, although as in the case of article 31, certain
reprosentative·s questioned th· usefulness of such 0. provisiot'lo

161. Reference in the Commission's commentary on the article to the principle that
vessels in extreme distress had the right to enter territorial waters and to the
corresponding obligation of coastal States not to refuse haven to such vessels was
noted by' certain representatives as particularly-timely in the light of current
problems CIf the international protection of boat refugees 0
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162. A number ot representatives expressed their satisfaction at the considerable
progress that had been made by the Commission on the question of treati.es
concluded between States and international organizations or between two er more
international orp:anizations" Some representatives stated that they p;ener~lly

agreed with the 22 new articles that had been adopted by the ILC at the 1979
session and expressed the hope that the Commission would complete the first
reading of the draft articles in the near future. Some representatives noted that
the inc~easingly important role played by international oreanizations in
international relations was ample justification for the preparation of an instrument
to define the rules relating to treaties to which an international organization
was a party, and that such an instrument would make a valuable contribution to the
codification of the Law of Treati~s. The fact that the appearance of international
organizations as contracting parties was relatively a new phenomenon, and that
there was therefore little practical experience in regard to treaties to which
such organizations were contracting parties, did not facilitate the Commission's
task. To this end, it was stressed by some that international organizations should
therefore co-o~e~ate with the ILC in the codification and progressive develop.ment
of law on that ~~estion.

1. 'lethod of VTork and scope of' the draft_ •.• ...-: ..... __",__."" -.. ~..__,a .. _,'__

163. A large number of ~epresentativeswho spoke on the SUbject endorsed the method
of work followed by the Commission in adapting mutatis mutandis but with minor
changes, the relevan'u provisions of the Vienna Convention on the Law of Treaties.
It ~as noted that the Commission had overcome the difficulties that derived from
the differing nature and limited international capacity of international
organizations in treaty-making" It 'Was also felt that since the Vienna conv~ntionl',•.
wo~ld ~oon be entering into force, the ratification of an analogous convention •
on treaties to which one or more international organizationsvere parties should
not meet with major difficulties.

164. The View was also exp~essed by some representatives that the basic difference
between States and international organizations should be kept in mind at all
times. The capacity of States to enter into treaties, vas general and existed
for all States~ but by contrast, the capacity of international organizations
was mUch Illore lilJlited, and was conditioned by their OWli internal rules. Although
the Commission ha.d been aware of that bas~c..problem, dOUbt was expressed 'Whether
in fact the method of applying the provisi;.-9ns of the Vienna Convention on the Law
of Treaties to the new draft articles mutatis mutandis produced entirely
satisfactory results. The basic problem of capacity pased questions which were
kept unresolVed and that 'Was the case with dra.t"t articles 39 to 60, especially
those dealing with inva.lidity, termination and suspension of the opera.tion Of
treaties"

165" other representatives also q,uestioned the wisdom of following too close!...,
the model of the Vienna Convention on the Law of Treaties" They expressed the view
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that since there was not such a great difference between them, it was doubtful
whether in fact it was necessary to draft a new legal instrument on the sUbject and
wondered whetber in practice it would not have sufficed to apply the Vienna
Convention by analogy. Some added that because of the cop\plexity and relatively
inchoate nature of the treaty, caution should be exercised in drawing analogies
between the draft articles and the Vienna Convention on the Law of Treaties. They
maintained further that a detailed stu~ should be made and that in some cases)
new and original provisions should be formulated.

166. One r~presentative expressed the view that some commentaries to various
articles, and in particular to articles 39, 40, 43, 44 and 50 could have been more
explicit so as to avoid confusion on the position of States and international
orr,anizations parties to treaties.

167. One representative expressed his concern that the ILC was reshaping the
original approach of the S~)ecial Rapporteur, which was to recognize that" although
international organizations were not States, in the sphere of treaties their
status '\iTas not essentially different, and that the Vienna Convention on the Law 01'
Treaties should therefore apply with relatively few changes. He added that the
ILC appeared to be fashioning what in a number of respects would be a new conventio~,

in a conscious attem~t to reduce international or~anizations to second-class actors
on the 'H'orld scene. In that regard, he maintained that the ILCwas being influenced
by the opinions of those whose views dated back to 1945, and Which in the light of
the decisions 01' the ICJ and current practice, could now only be regarded as
regressive.

168. Most representatives who spoke on the Q..uestion approved of the Commission's
decision to submit the draft articles to Governments for their observations and
comments before the draft as a whole could be adopted on first reading.

2. Comments on draft articles as a ~ho1e- ......,.- -.... -.... , - "'- _."" - --- -...-. _.
169. It was stated that articles 42-60 at their current stage of development were in
general acceptable.

170. One representative u~ged the Commission to adopt simpler solutions to some of
its ~afting problems and asked whether it was really necessary to distinguish
in each and every instance, between treaties to which both States and international
organizations were parties and those to which only interllational orgauiz:ations were
parties. He referred in particular to articles 47, 54 and 57 which he said were
striking examples of unnecessarily complicatea drafting, and in which a rather
simple principle had become buried in the obscurities of defining the cases to which
it applied. He was of the view that, for instance, partt.graph (b) of both articles
54 and 57 could refer simply to Ttconsultations 'With the other contracting States
or organizations, as the case may· be': :rather than employ the present tedious
'(.rotding:> he added.
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3. Comments on the various draft articles....,............ .. f'h'---.............. . . ......-~,......-..-.,""' ... . ..

~cle 2, paracg:aph 1 (i) .,.
171" !t was stated that the basic problem ~hich the Commission had ~ncounte!'ed was
that 'While all States were equaJ. under interna.tional 1a,\", international
organizations varied in legal form, functions, powers and structure and in their
competence to conclude trea.ties. Consequently, it was not sufficient to define an
1tinternational organi~ation:' as meaning simply an intergovernmental or~anization~

as Wa!!$ done in article 2~ paragraph 1 (i). The view ~as further expressed that a
definition ot that kind simply begged the question~ since many inter~overnmental

organi.zations did not, and probably never would possess the power to enter into
t~eatie8 with one or more States or with international organizations such as the
United ~Tations. That question was not simply of academic interest; 1'TO
intergovernmental orRanizations were listed with the Union des associations
interna.tiona.1es in Brussels. A quest.ion was therefore asked whether all those
organizations were to be covered by the proposed definition. It was added that what
was involved in the present circumstance was intergovernmental organizations with
the capacity to assume rights and oblip;ations under international law and thus to
e~ter into treaties. It 'Was therefore suggested that it ,.,as essential for the
C~)mmission to revise the definition of 'internationa.l organiz.ations 11 accordingly.

Article 6

172. One representative expressed the view that in determininp' "the capacity of an
international or~ani~ation to conclude treaties t

' ~ it was necessary not only to look
at athe relevan'(; rules of that organization", but elso at their evolution as
rerlec~c;d i.n pr,actice" He suggested that it would be helpful if the Commission
in its commentaries on the draft articles indicated the manner in which the
capacity o±~ international orp;anizations to conclude treaties in accordance with
their rules had been exercised in practice. It would also be useftu to have
information availa.ble on any problem which might have been created by the capacity
ot international organizations to discharge their international treaty obligations
since that question might have relevance to their capacity to enter into treaties,
he said. He referred to the treatY-making powers of the Eur,opean Economic Community,
lm:i.ch "'ere not confined. to n'1atters covered by express provisions of the Treaty
of Rome but embraced the pO'tfer to conclude treaties whenever the Community laid down
cO~Qn ruleS to give effect to common policies.

Article I

173. SUme representatives considered the wording of article 7 regarding production
of ·:appropria.te powers" by a. l.'"epresentative of an international organization for
the -purpose of communica.ting the consent of that organization to 'be bound by a.
treaty:. vague and as not showing clearly who might cla.im to represent an
internati.onal organization. It was suggested that the Commission might try to
build upon *ome analogy vitharticle 7, paragraph 2 (2), of the Vienna Convention
on the La.W' ot Treati.es.
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!U"ticle 8

174. One representative expressed the view that article 8 was an application of
the general rule of la~4' that no organization could be bound by the actions of an
unauthorized person unless he had received specific authorization for that purpose
from an authorized person.

Articles 19 bis, 19 ter and 20

175. The view was expressed that the draft articles relating to reservations and
objections were too detailed and that it would be better merely to lay down
general rules and principles.

176. Some representatives however maintained the vielT that the Commission appeared
to be on the right track in proposing a more restrictive rule of reservations and
objections to reservations, especially in the case of a multilateral treaty open to
participation by all States and by one or more international organizations • It ,\-TaS

felt however that the Commission would need to formulate some alternative wording
1;0 express that approach in order to avoid possible controversy "There the
participation of an international organization was not :lessential to the object and
purpose of the treaty!1. The vie~., was also expressed that in the case of
reservations the guiding principle should be that inte~national or~anizations

should not be able to challenge the actions of States tha.t were legitimate bY'
virtue of. their autonomy under cor1temporary treaty law in circumstances in which
other States acting in concert through an international organization, could arrive
at positions having legal effects whicll those self-same States could not take if
they acted individuaj.1y. In the representative's o:pinion~ this would then avoid
many of the pitfalls that lay ahead.

Article 36 bill

177. One representative maintained the view that State members of international
organizations, even though they were third States in relation to treaties bet~een

the organization and other States, had to observe the obligations and could exercise
the rights which arose for them under those treaties. If the rule of the
orBanization provided that Member States 1~ere bound by treaties concluded by it or
if all the parties concerned acknowledged that the treaty in question necessarily
entailed such efforts, then the obligations and rights thereunder should devolve
on State members of the organization. Both logic and practice seemed to support
that concept which was at the core of article 36 bis. It was held that the question
was ~ hO'toTever, not 1n.thout controversy and that further examination was required,
bearing in mind developing practice.

178. Another representative held the view that because of thediff'erences in
character betvTeen a State and an international organization, it became absolutely
impossible to a.ttribute the same status to them with regard to capacity to commi-t
themst;:lves and others. It was therefore felt that irtwas not desira.b1e that the
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rights and obligations of a State should be negotiated by an international
orgsnization~ as draft article 36 bis seemed to permit. He added that moreover,
the foundation upon which an interrnitional organization "ras based ,.,as not
absolutely verifiable, even in the case of the highly integrated European Economic
Community. Furthermore, that the dual capacity of States tt, conclude treaties,
eith~r by their own consent·or through an international orBsnization, gave rise to
the problem of conflicting commitments and also to the problem of ·the priority
that was to be given to different types of commitments, tWtin~ into account such
factors as time and membership or non-membership in the international orr,anization
concerned. It was suggested that the ILC should, above al1 2 therefore endeavour to
counter such potential conflicts by reflecting the evolution of international
practice rather than attempting to anticipate it.

179. Some representatives ~ on the other hand !I held the vie1i that draft article
36 pi!. should be reta.ined because it provided that the Sta.te members of an
international organization must observe the obligations, a.nd should exercise the
rights, '\olhich arose for them from the provisions of a treaty to which that
organization W8.a a 'Pa.rty. That ",ould seem to fulfil the expectations of third
States which concluded an afU'eement with the organization and therefore assumed,
in good faith, that the State members of the oreanization would measure themselves
against and 'be bound by the treaty concluded bY' it. It was added that the opposite
situation would have destructive effects on the internal balance of international
organizations, whose members would then be in unequal positions, and whose internal
law would become uncertain since it would have a different sphere of ap'plication
with respect to each member State.

180. One represen-tative expressed the view that the formulation of draft
article 36 bis could be improved, in the English version of the Commission's
recent report. He said that the ",ord lfacknowledgedll in sUbparagra'Oh (b) had been
replaced by ·'ack.",c:,rledges". If that was not merely a t~rpographica1 mistake,
and the intention "Tas to change the verb froIn the past to the present tense, it
"'ould creat considerable ambiguity in the text as to the point in time at which
the aclmowledgement must be made in ord.er to be effective.

Arti<:.*-.es 45 and l~

181. Regarding article 45, in particular its paragraph 2, some representatives
felt that that paragraph did not take into account the special situation of
international. organizations when it stated that an international organization might
no longer, under certain circumstances, invoke a ground for invalidating,
terminating, withdrawing from or suspending the operation of a tt'eaty under
articles 46 to 50. It was pointed out that an international organiza.tion al1.fays
had the right to withdraw from a treaty if it had been concluded under conditions
contrary to its charter or its rules ot ;procedure. It ,,-as therefore felt that teat
article should refer only to articles 47 to 50. The vie,r was expressed by one
representati'Ve that although he would have liked to see equality bet1-leen States
and international organizations in treaty relations maintained as far as possible,
he felt that there was a sufficiently stronB case tor discriminating between them
for ·tihe purpose ot this article. He stated that although the question as to
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whose 10l0wledge or consent should be attributable to the State caused no serious
difficuities, the same question could give rise to very serious difficulties in the
case of international organizations. He held the view however that such
difficulties could not justify a complete denial of the right of international
organizations for acquiesence by reason of conduct. For that reason, he gave
support to paragraph 2, subparagraph (b), of article 45, and thought it 't~as a
happy compromise.

182. One representative expressed the view that he had noted that the difference
between States and international organizations v~s adequately reflected in
paragraph 1 (b), and 2 (b), of article 45 vThica dealt 'tdth the renunciation of
the right to invoke a ground for invalidating the operation of a treaty. He also
felt that the inclusion of paragraph 3 of the same article was useful. Another
representative on the other hand expressed the belief that international
organizations should be sUb,1 ect to the same obligations as States 't-Tith regard to
the loss of a right to i.nvoke a ground for invalidating, terminating, withdrawing
from or suspending the operation of a treaty, on the basis of the provisions of
article 45~ paragraph 3, which underlined the legal difference between States and
international organizations.

183. One representative expressed the view that, "~hile article 45 recognized heads
of states, ministers of foreign affairs and ambassadors to be rational people, it
did not similarly regard comparable officials of international organizations.
Also:l he did not find any great difference between the use of the word f1acqu~.escedH

and the expression :1renounced the right to invoke~l in draft article 45,
paragraphs 1 (b) and 2 (b) respectively.

184. One representative welcomed the Commission's decision in relation to draft
article 1~5 in particular., that no artificial difference should be crea.ted in the
rules applicable to States and international organizations respectively, 011

the basis of the t:limited international capacityi: of the latter. He maintained
that vThatever limits there might be concerning the area of trea.ty-maldnp;
competence, once competence was admitted, organizations must not be placed in a
less favourable position. He said that tha.t was particularly so in cases where the
States members of an international organization had transferred treaty-making powers
to it.

185. The view was also expressed by one representative that further discussion was
ne essary on articles 45 and 46.

186. Some representatives who commented on draft articles 45 and 46 together held
the view that the structural difference between States and international
organizations with respect to treaty-making was particularly apparent. Some
representatives stated however that because of this structural difference
between them in the matter of treaty-making rI a simple transformation of' articles
1~5 and h6 of the Vienna Convention on the Law of Treaties, 'tnth full assimilation
of international orp;anizations to States in that respect, 'Would not sUffice. One
representative added that the concept of security of legal relations underlying
articles 45 and 46 of the Vienna Convention above was equallY essential for treaties
concluded by international organizations and that theILC had struck the right..
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balance between those two considerations. On one hand, he '\Tent on, the ItO
'had rE:cognized the structural difference between the t'\'1O by treating all rules of
the international organization regarding competence to conclude treaties, as having. - - -
the same fundamental importance. On the other hand, he said, the ILC had taken
due account of the need to ensure the security of legal relations by requiring that
the violation of those rules of the international organization had been or ought
to have been within the cognizance of the other parties, and by providinp. for the
loss of the right of the international organiza.tion to invoke the violation in
circumstances implying renUl1ciation of that right. In that connexion. he said that
it should be recalled that article 2? parasraph 1 (j), defined the term "rules
of the organizationt: as meaning, in particular, the constituent instruments,
relevant decisions and resolutions, and established practice of the organization.
He felt that the definition above, left scope for "che presumption that "Then the
international organization had expressed i,;ts consent to be bound by a treaty, it had
done so in accordance with its internal rules, and that it could hardly be expected
that a non-member State or another organization could determine whether that had
indeed been the case. He added that eVen if there had been some irregularity
on the part of the international or~anization, and if the other party ought to have
MO'W it, it was very unlikely that any organ or !1ember State of the international
organization would be unaware of the existence of the treaty. In other words,
that the organ and Member States of the organization would very soon have had an
opportunity to react to the situation and at that time, article 45 became
applicable ~ he said.

187. One l"~presentati'V'e supported the drafting of article 46 in such a way tha.t it
corresponded to article 46 of the Vienna Convention in the Law of Treaties. He
also found a.~ luite persuasive~ the Commission's conclusions that the criteria.
for tbe Hmanifest tr character of a Violation could be defined by reference to the
partner's of an international organization in the conclusion of a treaty. The
hea~t of the matter, he said ~ ,ras whether the partners were or should be aware
of the violation.

188. One representative held the vielT that the omission in article 46 of the
condition that the rules of the organization that were violated must be of
fundamental importance was justified given the manner in which an international
organization formed its ,.dll and the ease nth 'Which its rules could be ascertain~d.

He felt that it woUld however be advisable to inclUde a provision in para~raph 4
of the above article requiring contracting States and contracting orp;anizations
to act in good faith.

189. Another representative "Tho spoke on article 46 stated that in optinp; for the
test of a Hmanifest,t violation of the rules of' the organization dispensing with
the condition laid dOlm. for States, namely ~ that of a violation of a rule of
fundamental imuortance, the difficulty which arose was to judge 'Whether in fact
there had been a 'manifest~: violation of the rules of the organization rega.rding
competence to conclud.e treaties ~ since there vTas no nnormal practice:' for
international organizations and the organs or agents responsible for their external
relations d'i.ft'ered from one organization to another. Admitting those problems, he
saiit:J the sol.tttions adopted by the Commission in article 46 appear reasonable, as
was true of those solutions adopted in article 45.
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190. One representative maintained the view that in adopting the solution that an
international organization could not invoke a ground for terminating, vTithdra,·Tin~

from or suspending the operation of a treaty if, after becoming aware of the facts~

'it must by reason of its conduct be considered as having renounced the rip.ht to
invoke that ground': while, in the case of a State, conduct was considered to be
evidence of acquiescence in the validity of the treaty, the ILC was proposing that,
conduct? in the case of an international organization, should be considered to be
renunciation by the organization of the right to invoke a ground for terminating,
lvithdrawinB from or suspending the operation of a treaty. He was of the view that
the result however appeared to amount to much the same thing~ i.e., placinp.
international organizations on a footing similar to that of States in so far as
conduct was concerned.

191. The vieu "Tas also ma.intained by one representative that, while his delegation
accepted the text of the draft articles, it wished to express certain reservations
over the Commission 1 s commentary, especially that of paragraph 3 of draft article 1~6

inas~uch as the commenta~y tended to give subjective characters the expression
t:manifest violation'~. He added that the tendency was l~ell founded with respect
to States, but "Tasnot necessarily so with regard to international organizations
since they, to a greater extent than States, vTere regulated by a system of ifrigid
constitution:: in which the criterion of interpretation had to be absolutely
objective.

192. One representative stated that, as regards the problem of viol~tion of
provisions regarding competence to conclude tr·eaties (draft article 1~~), his
deleBation was of ·the belief that there could be no violation of any rules of en
international or.ganization on the pretext that they were not of fundamental
importance, because the violation of any rule meant th~ 'Viola.tion of the agreement
concluded betl'1een the States Ue11lbers of such an organizatic;n. It was also stated
that article 116 should in all cases remain independent since i twas interrelatecl
~'1ith article 1!·5, paragraph 3.

[\.rticle 5~

193. Regarding the question "Thether an international organiza.tion c01:Q.d be guilty
of usin~ force in order to secure the conclusion of a treaty, it was stated that
if the ILC insisted on drawing up a comprehensive treaty, rather than a protocol
to the Vienna Convention on the Law of Treaties which would simply introduce changes
in the articl~s where that ivas absolutely necess&t'y, an article on the use of force
by international organizations would have to be included. In that case, he said,
the commentary should beaimpler and should not reopen the debate on the meaning
of Huse of force" within the context of the Vienna Convention.

194. On:e representative expressed doubts on the wording of article 53.
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E. The law of. the non-navigationE!-l uses of
international watercourses-- .....

195. Uost representatives who spoke on the topic "The la~T of the non-navigational
uses of international watercourses" noted with satisfaction the work accomplished
thereon. It was said that the Commission had made a promising start on the topic
on the basis of the ver,y sUbstantial first report prepared by the Special Rapporteur~

Mr. Stephen M. Schwebel. Certain representatives, however, believed the method
followed was not satisfactory.

196. ~he special or practical importance of the topic was 6mphasized ty many
representatives. l'1ater was viewed as being essential to life and to development,
and its availability and cost was said to determine the physical, economic and even
political health of a country. The many uses of water affected every aspect of life
and should serve to unite people, never ·to separate them. Yet on occasion States
had found themselves on the brink of conflict over the issue of the sharing of
waters. The droughts suffered by the Sahelian region and the water shortages
experienced in Europe and other parts of the world had show'!l that the ,-rater problem
could affect all societies. nater consumption was increasing annually, because
of the growing range of water uses and the wastage ~f water. The upsurge in
population and the needs arising from industrialization also made the question of
codificatIon of the la~r in the field an important task. The United Nations Water
Conference had been held in 1977 to adopt policies to safeguard mankind from the
threat of a world water shortage by a more rational management of that essential
resource. Special attention, it 1-TaS saicl, should be ~iven to the topic as it related
to the development of developing countries. The issues involved were said to be so
complex, and the role of water in human existence so vital, that any dispassionate
international examination of the problems ''1as to be welcomed and would serve as a
constructive step towards a~reed international rules of conduct. Because of its
great importance, certain re-presentatives felt that the Commission should attach
priority to the topic.

197. A number of representatives stressed that the Comrndssion's stu~ on the
sUbject should be conducted in close co-o~eration vith States, United Nations bodies
and regional organizations concerned with wa.ter problems, as ·dell as with related
~uestions, especially those concerning the environment, in order to avoid duplication
and make use of acquired experience. Support was expressed for the Commission
obtaining such scientific and technical advisor,r services as it felt necessary in
order ·to carry out its tasks.

198. Rep~eeentatives also referred to the rich and varied experiences and information
derived frornregional and other institutional arrangements for co-operation in this
field, ~hich could provide a guiding line in the practice of States. Reference
'ttT9.S made to agreements concluded relating to the Chad Basin, the Nip;er River, the
River Bel'1Ue, the Senegal River and the Gambia River, to the 1969 Treaty on the
River Plate Basin as ~ell as to the experience of the International Joint Commission
\rhich re~ated the co-operative. use of' internationaJ. watercourses between two
North Ame~ican States.

199. One r~presentative stated that, in keeping with the spirit of General Assembly
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resolution 2669 (XXV) of 8 December 1970, consideration should perhaps be ~iven to
producing supplements to the Secr~tary-General's report on ::Legal problemsrela.ting
to the utilization and use of international rivers" (A/51!09) and to the 1963
volume in the tJ..ll;.ted Nations L~is1a;~~ye Series (ST/LEG/SER.B/12).

200. In connexion with the questionnaire forml~lated on the to~ic by the Commission
in 1974, representatives who referred thereto agreed that more replies from Member
States would be helpful and welcomed the decision of the Commission (see para. 148
of its report) to again request ~~ember States which have not already done so to
submit their written comments on the questionnaire for consideration by the
Commission. A number of representatives indicated their Governments would be in
a position to respond in the near future.

1. Nature of the topic

201. The view was expressed that the topic was different in nature from the kind of
topic normally discussed by the Commission since it involved a p~ysical element
1thich, because of its "peculiar properties, was unique. Note was taken that the
report indicated that the Commission had recognized the nature of' the topic and
that proper emphasis must be placed on the scientific and technical data accumulated
in that regard. The scientific background to the topic, highlighting that water
was a resource of' finite and unchanp;ing magnitude, sho'\-Ted that the implications of
the topic were not confined to the particular situation of States with a cotnmon
land boundary. It was furthermore stressed that the scope and complexity ot
the topic should not discourage a multidimensional approach designed to take account
of scientific and technical factors, international and regional legal instruments,
customary la1'1 in various parts of the 1vorld, the principles of the new international
economic order:, the provisions of the Charter of Economic Rights and Duties of
States and the principle of equity.

2. ~EULttestion of formulat~:i:.ng rul~!L2..n ,:the topic
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202. l<Tith regard to the formulation of rules on the subject, support was expressed
for the conclusion that the topic "TaS ripe for codification and to that end all
States were called upon to co-operate in that effort. A number of aele~ations felt
that account 'W'ould have to be taken of the general rules of customary law already
in existence. It was said that a norm calling for equitable and rational use 01'
water alread.y formed part of contemporary general inte1.'nationel law. AnV riparian
State, 'tvhether upstream or downstream, had an obligation to take due a.ccount of the
interests of the other State. It was extremely import:mtto adopt rules based on
the notion of interdependence and on the maxim sic uter~ tuo u~ ~ienum non laedas~

States could not be free to treat the waters flowing through their territory
exclusively as theirs without regard to the interest of neighbouring countries.
The fundamental principle which should govern the non-navigational USes of
international 't'Tatercourses was said to be that the waters ot such a watercourSe
constituted a shared natural resource. A1so~ the principle of equitable utilization
ot those 'tvaters assUIl1edparamount itnportance in the codification of the topic •.
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It was sU88ested that the Commission's attention be directeq to the possibility
of elaboratiT1S on that principle, bearing in mind article IV of the Helsinki Rules
and the draft princ~ples of conduct in the field of the environment for the guidance
of' States in the conservation and harmonious utilization of natural resources shared
by two or more States :J! approved by the Governing Council of the United Nations
En1Tironment Programme. Uention was also made of the need? in elaboratinB legal
rules for water use, to explore such concepts as abuse of riRhts, ~ood faith,
co-operation and humanitarian tl"eatment and to take into account the concerns of
land-locked States whose territory was crossed by international watercourses.

203. Another vieu 'Put forward was that water was a domain in which the communi'cy
of' States could demonstrate tobhe full the solidarity that should reign among its
members' the permanent sovereignty of States over their wealth and natural resources
and the spirit of co-operation that should gOVern relations between States were the
twin elements that would promote fruitful co-operation in that area. It was urged
by certain representatives that in this field it was not possible to carry the
principle of national sovereignty "1" the principle of the right of peoples over
their natural resources to extremes, since water was a shared natural resource
without which no life wa.s possible. On that basis and on the basis of' the principle
of' equitable utilization, it c.ould not be maintained that General Assembly
resolution 3171 (XXVII) of 17 December 1973, concernin~ permanent sovereignty over
natural resources, justified the unlimited utilization of vTaters of international
watercourse.

205. On the other hand, the view was expressed by certain representatives that there
was no general law on the sUbject, that the question of non-navigational uses of
internati.onal watercourses needed further study 8.l1d that the question was not ready
for COdification. Before the sUbstantive study of the rules of interna.tional law
relatinB to the non-navigational uses of international watercourses wa.s undertaken,
all relevant materials on state practice should be compiled and analysed , it was
said~ Although the topic had recently been under consideration by many learned
associations and organizations and was treated under various rep,ional conventions
and treaties, it must be stressed that in each region it had been dealt with
according to regional and geographical needs and the approach had been different
in each ca.se. The principles of international law were evidently not clear and
unive:rsal on the subject. The General Assembly and the International Law Commission

204. It was said by one representative that e basic element in the philosophy which
should underlie th~ Commission's work on the topic concerned the equitable
apportionment of' the rights ana. duties of the States concerned. The matter was all
the more delicate where a State was 'I at one and ·the same time, an upstream and a
downstream State in relation to a single river or river system. Such equitable
apportionment had two consequences ~ the first being that it buttressed the
significance of a~eement~ as the foundation for the practical application of' the
rules of law, and the second that it excluded any automatic application of compulsory
third party settlement if the States concerned did not reach agreement. ~Tegotiation

and possibly conciliation would therefore seem to be the only alternatives,
according to that view. In that connexion, another representative believed that
the Commission should cover the question of the peaceful settlement of disputes.
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should be very cautious in formulating rules on tha.t subj ect.. There were no
sim~le answers in a field which encompassed so many diverse interests and situations .."

206. According to one representative, if an international river basin was to be
reGarded as a single entity jointlY owned by the riparian states concerned, those
States had a primary duty, it was said, to consult each other.. Although a duty to
enter into genuine negotiations in the absence of legal rules to govern the
subject-matter of the negotiations "ras somel"hat problematical, satisfactory results
had sometimes been achieved despite the fact that the parties declared their
intention not to explore the legal merits of their conflicting claims. Beyond the
minimum body of principles that were applicable to all nations, it was difficult
to codify the relevant law rapidly. But if that task was undertaken, full account
should be taken of national sovereignty ant. the rights of people over their natural
resources. In the meantime, the rule that every state should behave in such a way
as not to damage the rights and interests of other States shoulo be respect~d. In
addition, the view was maintained that the concept of equitable and reasonable
apportioriment of water was considered binding on the parties involved except in cases
where treaties or custom provided othe~vi~e. Equitable and reasonable apportionment
should be determined in the light of all relevant factors, especially the human
factors and the particular needs of e~ch case, and should be arrangeo. by agreement
through peaceful negotiations and consultations between the parties concerned.
Direct negotiations on the needs of riparian States and co-operation with regard to
flood, pollution and erosion control on the basis of technical advice should be
undertaken.. International river disputes could best be settled by voluntary
agreements based on the recommendations of impartial technical commissions ..

207. The view was also urged that there appeared to still be considerable ·uncertainty
in the Commission as to the best w~ of dealing with this difficult but important
question. It was therefore hoped tha.t more replies to the questionnaire tha.t had
been circulated on the subject l'1ould be forthcominl;1; from Member States, so that the
Commislsion could base its work on a broader survey of their views. '!'he number of
States which had so far replied constituted only a. ~mall proportion of the total
membership of the Organization and could not serve as the basis for conclusions.. It
was suggested that the Commission should perhaps be requested to present a more
concrete programme for its work on international watercourses at the next session
of the General Assembly.

3.. ~e methodology: to bet_followed in to_:t:D!U1ating
ru1"g,ft~he topic

208 .. In so far as the methodology or approach to be follo'V7ed by the Commission in
its work on the topic, most representatives who referred to the matter were in
general agreement with the approach taken by the Special Rapporteur that because all
river systems had their 01nl special characteristics, the States using a given river
system should be free to regulate that system in the manner they deemed appropriate,
but '\otithin the framewol"k of basic ge'neral rules to be formulated by the Commission.
The relationship between the basic general rules and the ~l1es provided in user
a8r~e1nents, negotiated by the parti.as concerned, wuld require careful study, la1bile
the general rules included in e, f'rt;\Jnework treaty should not be imposecl on thel parties
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to a user agreement unless they ",ere also parties to the frameworlc treatY:l to the
extent that the rules in that treaty codified customary international law, they
would be binding upon all States whether or not parties. Particular care ",ould,
in any event, have to be taken to strike a balance in the draft articles being
prepared betwe~n general rules and rules applicable to particular kinds of
watercourse uses so that riparian States entering upon negotiations could be given
uniform guidelines. Furthern:cre, while the approach suggested could, in general,
be endorsed, it was essential to reach an acceptable compromise that would take
account ot the different interests of States.

209. Support was expressed for the formulation of general, universal rules on the
law of the non-navigational uses of international watercourses. Certain
representatives remarked, moreover, that while the suggested approach might ensure
flexibility, the llfre.mework convention" envisaged should not be so general as to
defeat what must be one of the purposes of codification, namely, uniformity of the
appli~able law. That became more apparent if it was remembered that the premise
that neighbouring States should conclude bilateral agreements did not alwa~rs hold,
tor political reasons. The draft articles to be prepared on the law of the
non...navigp,tional uses of international watercourses should embody rules of general
application, but they should not be drafted on too abstract a basis, notwithstanding
the specific characteristics of individual watercourses, as that would be
meaningless. Riparian States should be afforded adequate opportunity for taking
due account of the geographical and economic characteristics of a particular
watercourse under bilateral and multilateral agreements, but it was first n~cessary

to define the rights and oblig~tions that would facilitate the adoption of
decisi0~n on questions regarding all types of watercourses and thpir uses. It was
said ~h~t the draft articles to be elaborated should also contain general rules
conCei'r'11..tng the rights and obligations of third States, 'YThich might be particularly
concer~ed in matters relating to the aquatic environment as contamination of the
environment caused by modern technology and intensive urbanization went beyond
political boundaries.

210. It was stressed, in addition, that the elaboration of general rules shou1d not
be aimed at eliminating the natural inequalities between States or reducing the
importance of the principle of national sovereignty over natural resources. Hope
was expressed that the Commission would examine and prepare draft articles on the
sUbstantive aspects of the law of the uses of inter:lational watercourses, Whether
consumptive or non...consumptive4 The Commission should not devote excessive
attention to the questi..,il of the contents of user agreements between riparian
States, which should be left to the States concerned. The objectives of the rules
to be formulated by' the Commission should be to promote equitable utilization of
water by various riparian States and to ensure that one-sided obligations were not
imposed on any riparian State, 'vhether lower or upper. It was also stressed that
the Commission should never lose sight of the fact that the principle of
territorial sovereignty must take pride of place. States should be allowed to make
the fullest possible use of water within their national boundaries as long as they
took into account the effects of such use on both the lower and upper riparian
States. The rules formulat~d in that area should, therefore, promote co...operc.tion
among riparian States in the utilization of the wat~rcourses and not in the
limitation of their rights to use them. The general approach taken by the Special
Rapporteur of drafting a broad convention to be suppleIllented by agreements among
users might, it was said, provide the necessary solution.
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211. On the other hand, the Special Rapporteur's suggestion that the Commission's
vTOrk on the topic should be structured to form what might be termed a "framework
convention" was viewed as premature, since only a few States had replied to the
questionnaire sent to them pursuant to General Assembly resolution 3315 (XXIX) and
the detailed analysis of existing conventional rules had not yet been completed.
The Commission should at all times bear in mind the view set forth in tIle report
that any set of rules of general international law which it might devise could
only serve as a framework tor more specific conventional r'~les to be established
between the States most directly concerned.

212. Other doubts were expressed concerning the appropriateness of supplementing
the framework convention by user agreements. The draft articles presented by the
Special Rapporteur reflecting that approach appeared diffic~lt to implement,
unclear and possibly less advanced than existing customary law. 110reover, it was
not very encouraging after so many years devoted to studying the question to see
that the Commission was still uncertain as to how to continue its work on the
topic. Four possible approaches had been suggested by the Special Rapporteur and
had met with mixed reactions. It seemed preferable to follow two of the approaclles
mentioned by the Special Rapporteur, namely the preparation of draft articles on
particular uses and the drafting of general principles with respect to
international watercourses. They Were, moreover, closely connected, beca.use the
general principles should not be drafted too abstractly and the rules on particUlar
uses must reflect the agreed general principles. r!ention was made of existing
texts which might be used as a basis, especially the Helsinki RUles adopted by the
International Law Association and the Salzburg resolution of the Institute of
Intern~tional Law.

213. Certain other rppreseIltatives, however, believed it would be too complicated
to attempt to formulate rules on specific uses. What was desirable was a set of
norms and rules applicablc\ to all kinds of uses of international watercoursE's
rather than rules formulated strictly on the basis of an examination ~f the
individual uses of such w~tercourses. It was, in fact, only logical to sta~t with
th~ formulation of general rul~s from ~hich specific rUles applicabl~ to a
particular use could subsequently be derived. According to another view, the
Commission should be conc~rned with the users of the watercourses themselves and
not with the uses of the water from such watercours~s.
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would be of decisive importance to Governments, it was stressed. Also, the
defini'cionot the expression "international watercourses" could not be postponed
any longer in view of what seemed to be the incorrect approach taken by the Special
RapPQrteUl~. It should be clearly established that the regulation of the uses of
international water~ourses were the concern only of the riparian Stateo themselves.

215. As to the contents of such a definition, certain representatives felt that the
drainage basin approach would be the most satisfa.ctory and would lead to an
equitable and rational use of international watercourses. Any serious approach to
the topic should be based on the river basin. Due account, it was said, should be
taken of the geographical and hydrological features of the draina.ge basin, of the
previous uses made of its waters and of their importance in the light of social and
economic requirements, as well as of the need to study the existing and future
needs of riparian States. It was emphasized that the concept of an international
watercourse could be too narrow as well as too wide: a narrow definition would
tend to define a watercourse as a pipe carrying water, while the widest would
regard all waters as belonging to one single system of the environment. The
sensible approach lay, it was said, between the two extreme's in regarding an
international watercourse as a drainage basin involving all riparian or basin
Statps which contributed to the sources as well as those which used the water. The
expression "drainage basin" embraced both surface water and ground water. Legal
developments aimed a.t re~'U1ating the non-navigational uses of international
watercourses as defined could provide a serviceable guide to nations sharing
an international basin~

216. Certain other repr~sentatives sa.w no justification for using the drainage
basin concept and urged t~e use of the traditional 1815 Act of Vienna concept
which defined aninte'tnation81 river as a river which traversed or separated the
territory of tvu or .more States. The General Assembly and the Commission should
take into account the sensitivity ot Member states concerning the concept of a
drainage basin;t which in some cases applied 't/o the whole country and might some day
be applied, to mineral resources. Thai. conc~pt was considered unacceptable, as it
would p..a;1fe the effect of turning into an international watercourse any watercourse
rlowing in the territory of a single State bU.t fed by ground water from beyond the
ter~itorial boundaries of that State. The representatives commented that if the
Commission went so far as to endorse the drainage basin approach,'it should also
recognize that all nations stood on a continental shelf and that all coastal States
should be ready to share the wealth of the continental shelf and their territorial
waters with the other countries on the continent in question, especially land­
locked and geographically disadvantaged States.

217. One representative, while considering that the Commission had been wise not
to attempt at the outset to define an "internationa.l watercourse", believed some
clarification was now required. In the preparation of each draft article a choice
had to be made in accordance with the different consequences that would arise from
adopting one concept or the other. It was clear, according to this
representative, that the Commission would not be able to base its choice on
isolated replies to the questionnaire by States, whose attitude to the definition
of an international watercourse was likely to be coloured by their geographical
situation regarding a wat~:!'course,,: The choice of one concept rather than the othel'"
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should not necessarily apply to the draft articles as a whole, but should rather
be made for each individual article. In some cases the drainage basin concept
would be satisfactory, while in others it would be better to use the concept of an
international river; it should always be borne in mind that the aim was to
establish a code of conduct for States. More specifically, another representative
said that with regard to the problem of pollution, his delegation was in favour of
employing the concept of international drainage basins in co-ordinating or adopting
joint measures to preserve the water environment but without prejudice to the
sovereignty of each State over its own territory. He felt, however, that general
international law was not as yet sufficiently developed to permit the concept of
international drainage basins to be applied with reference to international
watercourses in general.

218. Yet another representative was of the view that the approach envisag~d by the
Special Rapporteur - to draft a universal "framework convention" to be
supplemented by "user agreements" - seemed to imply a b:r'oad definitioll of the te:r'm
"i.nternational watercourse" f.or the purposes of the framework convention, while
leaving the user agreements for each particular international watercourse to specify
the scope of the various rights and obligations determined therein by indicating
the ,,,aters in respect of which each of those rights and obligations applied.

219. As to other comments regarding the scope c)f the articles, it was said by
one representative that they should cover aspects of tributaries and ground water,
while another representative considered that the expression "use of the water
of international watercoursesu should be confined to the section of water along
which the frontier ran, since the neighbouring State should be concerned solely
with the condition of that section.

220. The question of pollution was referred to by a number of representatives. It
was stressed that when considering the scope of the dr·aft articles, special
consideration should be given to matters relating to the protection and
preservation of the aquatic environment, and internationt;tl co-ope~ation in the use
of non-navigational watercourses, including scientific and technical co-operation.
Certain representatives felt thE!' Commission should take up the problem of
pollution of international watercourses at the initial stage in its study, bearing
in mind the 'Work done by specialized international organizations such as UNEP.
Other representatives felt, however, that the question of pollution should not be
stressed. The problem of the detrimental effects of the uses of water did not, it
was said, have to be given priority because a number of international organizations
and other bodies were already studying and developing a legal regime of
environmental protection, including water pollution control. It might be difficult
to co-ordinate the efforts of the Commission with the activities of other
organizations. It was also stated that inclusion of the problem of pollution would
only broaden the scope of the Commission's work and unnecessarily complicate the
formulation of rules on the subject. The rules dealing vith a phenomenon which
affected the entire ecosystem of a watercourse would have to be applicable
throughout a river system. It was considered inadvisable by certain
representatives to include in the scope of the study the problem of pollution.
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221. Concernin~ the issues of flood control, erosion and sedimentation, while some
representatives favoured including these matters within the scope of the
Commission's work, certain other representatives opposed such an inclusion,
believing that flood control, erosion and sedimentation had no bearina on the
topic under consideration as they were separate fx"om the uses of the lTatercourses.

22?. It was furthermore stated that the interaction between navigational and
non-navigational uses should be taken into account to the extent that it existed.
One representative urged that a distinction be made between navieational waters
that might be used by any country and non-navigational waters that would be used
only by riparian States on the basis of ar.r~ements concluded amon~ them. For
example, pollution in navi~able waters was even more important than the question
of pollution affecting the environment in ~eneral.

','I!

223. Specific references were made to the proposed outline of fresh water uses
included in question D of the Commission's 1974 questionnaire (see para. 96 of the
report of the Commission)s One representative said it might te more logical to
put domestic and social uses first on the list. He proposed the addition of the
commercial fishin~ to the list of economic and commercial uses and of the wateringl','
of cattle to the list of agricultural uses; it would also be appropriate to mention
the need for preserves to protect aquatic flora and fauna.

5. Form of an international instrument which may result
from theCo~ission's work on the topic

224. Concerning the fOhu of instrument Which may result from the Commission's
work on the topic, some representatives specifically referred to the elaboration
of draft articles.which would serve as the basis lor concluding a convention. It
was said that 'che draft should take the :form of a convention containing a small
number of v~ry general principles to serve as a guide for asreements between users
in particular cases. The belief was expressed that the majority of States expected
the results of the Commission's work on the subject to emerge in the form of a
draft treaty on the rules and principles of the law on the.non-navil"ational'uses of
international watercourses. Such a treaty would in the main be a codification of
existinfl customary law, but might also contain some new elements and would
contribute to the development of law.

225. Another representative, however, believed that formal agreements between the
States concerned were of fundamental importance and to such an extent that all the
rules drafted, apart from 'those dealing with general principles, would probably
have to be cast in the form of true residual rules. This raised the question
Whether the topic could properly be consummated in the form of a codification
convention. Yet another representative favoured the preparation of a code of
conduct to which States ~ishins to conclude regional agreements could refer.

I ...



d

A/CN.4/L.3l1
English
Page 71

6. Con~ents on the draft articles presented
by the Special Rapporteur

226. A few representatives referred specifically to the 10 draft articles proposed,
by the Special Committee in its first report. It was said that these articles
represented the first attempt by the international community to regulate the
sUbject-matter in comprehensive ways and that they required careful consideration.
However, the view was also reaintained that the articles might be difficult to
implement in practice and were somewhat unclear.

227. Hith regard to article 2 ("User States") some representati·,es who referred
thereto believed its drafting to be vague. The question was raised whether the
definition of "user state" applied to tributaries of international watercourses,
A sug~estion made was that it might be useful, in connexion with the notion of
"user State" to make a distinction between immediate use a.nd advantages derived
from such use. Other representatives who referred to the article expressed
reservations thereon as they believed it reflected an extensive concept of what
constituted an international watercourse that was close to the concept of a
drainage basin. Also, it was difficult to establish exactly which States could
be regarded as contributing to a watercourse and which were making use of it.
Preference was expressed for a somewhat more restrictive criterion, interpreting a
contributor State as one whose territory was crossed by the international
watercourse or whose rivers were important tributaries, thus exclUding States whose
rivers contributed to the international watercourse. Similarly, a user State could
be considered as one which made direct use of the international watercourse.
Indirect users should not be considered user States, it was stated.

228. One representative stated that article 5 ("Parties to user agre,ements") a.nd
article 6 ("Relation of these articles to user apreements") would. be difficult to
implement. Another representative referred to these two articles and contended
that the status of co-operatinp; States was not clearly defined" since under
arti::le 6, paragraph 2, they could be SUbject to the provisions of the draft
articles even if they were not parties to a convention embodying them. It should
perhaps be specified that the provisions of such a convention would apply in cases
for which the user agreement made no prOVision, provided the non-contracting State
so a~eed. He also said that article 6 seemed to give general multilateral
agreements precedence over specific bilateral or multilateral agreements, which was
contrary to accepted principles of international law. Furthermore, article 5
seemed to limit the ri~ht of States to enter into bilateral agreements outside the
framework of the projected convention.

229. Finally, as to articles 8 (tlDate collection"), 9 ("Exchange of data") and 10
("Costs of data collection and exchange"), i·t was stressed that co-operation e.mO'iig
user countries in the collection and exchange of data was partiCUlarly important for
riparian States, and for the conservation and the safeguarding of the international
watercourse and the health of its resources. Without data collection and exchange,
it was stressed, little or no progress could be made in the law-making process.
The view was also expressed, however. that obliBations concerning the exchange of
data should be regulated by user, agreements and not be placed among the fundamental
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rUles. llhile an oblization concernin.g data collection and exchange mieht prove
extremely burdensome for certain countries. it miRht be useful for riparian States
if it was voluntary and based on bilateral agreements.

230. One representative commented that articles 8, 9 and 10 emphasized the
unitary character of the water and the need for rational exploitation. Also,
they were based on the p~inciple embodied in article 3 of the Charter of
Economic Rights and Duties of States. However, if it were intended by
articles 8 and 10 to impose a mandatory rule, the special situation of the
developing countries in the techn.ological area must not be forgotten and the
obligations it1pOsed should be made more flexible. The suggestions were made that
subpt;tragraph 1 of' article 8 should be worded in the same way as subparag.raph 2 of
that article, or subparagraph 2 of article 9, so that instead of be~inninp. uith
the words "A contrac'ting State shall collect and record data •••", it would read
"Each contra.ctine State shall employ its best efforts to collect and record
data ...n. He also hoped that in the future application of the draft articles,
article 10, paragraph 3, would be invoked more often than article 10, paraeraph 1,
since the effect of the latter was to make the State providing the data bear all
the costs of collection and exchange. In the case of a common resource like water,
it was illogical that the costs of data that benefited all States should not be
shared.

F. Status of the diplomatic courier and of the
diplomatic bag not accompanied by diplomatic
courier

231. Many representatives stressed the importance of the status of the diplomatic
courier and at the diplomatic ba€" not accompani.ed by diplomatic courier and the
need Of further elabo~ating the issues relating thereto, dealt with in existing
conventions, namely, the Vienna Conventions on Diplomatic and Consular Relations
and on the Representation of States in their Relations with International
Organizations of a Universal Character, as well as the Convention on Special
Missions. It was said that rules on the topic would promote the development of
friendly co-operation among States by complementing those ihternational legal
instruments and makinr. more precise the existinR codification of international
diplomatic law. In a field where the application of existing conventions
presented daily difficulties, the work should make it possible to remedy omissions
in the law and to replace unsuitable rules. It was also said that the topic was of
the uttnostimportance in the light of the current international situation, beca.use
of the failure to respect diplomatic p~ivileges and immunities. Everyone was aware
of the need to maintain and safeguard those privileges and immunities because of
their great importance in the protection of contracts between the diplomatic mission
and its Government~ It was necessary to reach agreement on rules in order to ensure
equal treatment all10ng the different countries.

232. Certain representatives t although feeliLS that the diplomatic bag, whether
accompanied or not, vas p~otected by existing multilateral and bilateral
conventions, appreciated the attempt to develop international law in that area.
It waS said by SODle that although article 27 of the 1961 Vienna Convention was
adequa.te. they would not oppose the idea of further elaboration of an international
instrument.
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233. A number of representatives expressed serious doubts about the utility of
work on the topic. They held the view that the question was adequately covered in
existing aereements. It was said that, rather, other problems regarding diplomatic
imnlunities of a more fundamental and serious nature might deserve closer attention.
Despite the heiehtened aWareness of the ~ase with which inviolability of emuassies
and the immunities of diplomats could be jeopardized, no si~nificant problems 1fere
Imown to exist in regard to diplomatic couriers. In thp opinion of those
representatives, it was not essential to carry out a study on the topic. It
should be accorded a low priority, so as not to take up the time of the ILC for more
important matters.

234. Certain representatives considered that if there was a problem in the ~ f.ield,
it ~"as more a problem of abuse of diplomatic bag privileres. It was said in this
connexion that although technological developments might require some change in the
existin~ legal regime of the unaccompanied diplomatic bag, which was a means of
diplomatic communication extensively used, particularly by the developing countries,
there did not seem to be any problems associated with the transmission of the
unaccompanied diplomatic bar. that would require further international re~ulation•

235. A number of representatives welcomed the results achieved by the Working Group
which the Commission had established to consider the matter on the basis of
governmental views, endorsed its conclusions, including the additions made to the
list of questions on which attention should be concentrated and welcomed the
appointment of a new Special Rapporteur on the topic.

236. Several representatives indicated that they were not opposed to the work of
the Commission being pursued further on the basis of the Special Rapporteurts
report. Once that was completed, Governments should be given the opportunity
to study the results with a view to deciding how to proceed in the future.

237. Many representatives agreed with the Commission's conclusion in paragraphs 163
and 164 of its report th~t the further elaboration of specific provisions was
desirable and that the Commission should make further progress by undertaking the
preparation of a set of draft articles for an appropriate international legal
instrument, which they hoped, would soon be sllbmitted to the Sixth Committee for
consideration. It was said in this connexion that sound State practice and
uniform legal doctrine provided the rirht conditions for the spee~y elaboration
of a draft a~reement6
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238. One representative expressed the view that no additional protocol was needed
and that the Commission would discharge its duties by submittinp. a report alon~ the
lines of section C of chapter VI of the Commission's report before the end of the
current t~rm of office of its members.

239. Some representatives indicated that they had an open mind regarding the nature
and form of the future instrument amI would take a final position on ,·rhether it
should be a convention or a protocoJ in the lip.ht of future progress on the topic.
AlSO, a number of representatives reserved their position on the formoof the
instrument to be adopted until the work on the topic had reached a more advanced stage
or had been completed by the Commission.
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240. Oeveral representatives stressed thnt the question should be approached from
a strictly functional standpoint. In this connexion reference was made to the
principle embodied in previous c·.nventiono that pri"ile~es and immunities 'vere
intended not to benefit persons but to facilitate the performance of their functions.
That principle should Il,ulde the COIrmlsoion in its vlork on that sUbject. It was
pointed out that the diplomatic courier did not belonp to a mis~ion, did not reside
in the receiving State and had only a very specific and limited function. It
should .not be necessary to f~rant him diplomatic status, althou{!'h of course he
should enjoy the itl1llunities and r,uarantees necesoary for the performance of hi".,
duties. By the saMe token, the diplomatic bar; not accompanied by diplomatic
courier should be regulated with due regard for the need to harmonize the secrecy
requirements of the eendinf~ State and the' secux-ity requirements of the receivine
State. It was sa.id that a courier accompanyill'" the dlt'loI!ltltic bag could only be
['ranted the privileges and itr.munities a.ttachin~ to the status of diplonatic agent
within reasonable limits which reconciled the sendin~ ftate's requirement for safe
and rapid communication with the lleed for atriat renpect for the soyereigl1ty aucl
security of the receivinr State.

241. In the opinion of one representative, some countries wanted diplomatic
couriers and diplomatic ba~s to be required to subMit to checks usinG technical
equipment installed to safpguard civil aviation Ilra,inst terrorist t;abotage. To
check a courier constituted a violation of his rerson, and to check a diplomatic
ba~ wns tantamount to openin~ it. The ~ersonal inviolability of diplomatic
couriers and the prohibitiona~ainst the openinp of diplo~atic ba~s implied
immunity from all cherkinr. The purpose of that international custo~ary rule was
to protect the diplomatic secrets of States. To endan~er diplomatic secrets
would be detrimental to intercourse nmon~ nations. The proposed protocol should
therefore clearly stipulate that diplomatic couriers and diplomatic ba~s should not
be subject to examination by any menns whatsoever. As the dispatching State was
directly responsible for diplOI".:!atic couriers and bap'S , it was most improbable that
immunity from examination would ..I.n any 'f.1o.y ende.nrer th(\ safety of civil aviation.

242, The same representative stated that in recent years coMe countries had used
diplomatic bags to send private articles. Such abuses should be stopped, and it
Wa3 neceSSary to include specific px-ovioions for that purpose in the proposed
protocol. Ilis country strictly abided uy the international treaties and customary
rules relating to diplomatic cOUl'iers and bars, anu it consistently respected all
the privileges to which diplomatic courie-rs and ba.t~S of other 8tates were entitled.
At th~ same tiMe, it was opposed to abuses of diplomatic immunities by usin~

diplorratic bags for such illegal purposes as smu~~linr. or the shipment of arms. It
was to be hoped tllat, in formulatin~" the ne", protocol~ attention would be given
both to tha needs of diploD1a.tic couriex-s and to the cloriinr: of all lonp-!l("\lt?s
which enabled abuses to be cownitted.
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G. Jurisdictional immunities of States and their property

243. Geveral representatives who s'Pok~ on the topic expressed the view that they
found t~e preliminary report of the Special Rapporteur useful and that it had
indicateQ clear and precise guidelines for further work. It was stated that the
subject was a very important one at the current stage in the development of
international law. The divergent practice of States and the recent national
legislations were cited as additional reasons which made it appropriate tor the
ILC to undertake the progressive development and codification of that branch of
law. The increasing acceptance of restrictive theories of the jurisdictional
immunity of States had ~iven rise to new problems such as the imnlunity of diplomatic
missions, which had not been solved by the Vienna Convention on Diplomatic
Relations. It was also statea that Governments had become increasingly engaged in
economic and cOmlliercial activities with the view to promotin~ their national
development aims, and that the conduct of these activities might thus give rise to
legal disputes. It was therefore felt that it was necessary to determine whether
a sovereign State could be sued in foreign courts, and if so, under what
conditions. In this regard, it was suggested that the subject should be examined
from. both the substantive and procedural standpoints. The procedural aspects,
namely, the manner in which sovereign immunity was to be claimed, acknOWledged
and recognized, had become more important since the enactment of laws on the
subject by the United States and the United Kingdom in 1976 and 1978 respectively.
Most representatives who spoke also expressed the hope 'that as many Governments
as possible would reply to the questionnaire circulated by the Secretary-General
in order that the work of the Commission on the topic may reflect varied views and
practices of States, including those of developing and socialist countries.
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244. One delegate maintained that the Commission should give priority to the topic
and should base its work on jurisdictional and administrative practice, inclUding
that relating to State tradin~, which was said to be of great importance to
third-world countries.

245. Another representative stressed the delicacy ~Tith which the topic had to be
approached, not only on account of the practice of socialist and developing
countries as stated in paragraph 179 of the Commission's report. The topic, he
said, could impinge on some of the most sensitive areas of international relations
at a time uhen the pattern of those relations, and the concepts of the rights and
duti es of States, were theraselves in the throes of rapid change. Another
representat.ive added that it was necessary to establish a correct baJ,ance which
would not impose onerous conditions on developing countries, since matters of
trade fell within the sovereign competence of many developing countries and that
the recent restrictive trends in the municipal law of some developed countries
should not be allowed to upset the generally accepted rules of international law.
The view was also expr~ssed by one representative that s07ereignty was also central
to this question and that in tackling that question, the Commission had embarked
on a long-term task in which it was once again desirable to take international
practice as a basis and identify common ground before endeavouring to find
solutions to possible conflicts.
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246. Som~ reDresentatives stat~d that codification ot' rules on th~ subJ~ct YTill not
only be ot perticular importanc~ ~o international l~r.al experts, but also to
jUdges, la~~rs, and other practitioners, since State immunity was relevant to botl1
international and national law. ~le draft to be prepar~n would thus serve not only
to develop and codify international. law but ~·rould also harmonize national laYT uncI
pt'actice.

241. The view was expressed by one ret>resentativt: that certain considerations
should be borne in mind in dealing with the topic. At the current stag~ of
international law, it was a recognized fact that a State yTaS in principle immv.1H.:i
from the jurisdiction of the international courts of another State. That applied,
in particular, to public or ~ure imperii acts. Althouph some States allowed
restrictions on State imrr~nity, generally in the case of Jure gestionis acts
performed in the COurse of trade, no State had failed to recop,nize State imMunity
in reB'rJect of public acts, he added. The few international conv~ntions on the
matter, he said,nll recop.nized, i~plicitly or explicitly, the jurisdictional
immunities of States and their property and only excluded from the general rule
certain specific situations. Consequently, he said, while he was pleased that th~

principle of imnunity was to be affirmec1 as the r,eneral rule, he considered that
that principle should be made subject to certain exceptions which should be studied
carefully with a vi~w to taking account of all the legal interests at play. The
draft articles, he maintained, should seek to codify existing practice and should
not (;(0 any further than that.
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248. Some representatives endorsed the Commission's decision to concentrate their
work on the general principles and to leave aside for the time being the question
of imrtunity from execution of juclgement.

H. Review of the mUltilateral treaty-making process

a49. Several representatives expressed thf"ir satisfaction with the Commission's
valuable study on the review of the multilateral treaty-making prOCE<Ss. Some also
expressed their full agreement with the report which the workin~ group hAd
for~arded to the Secretary-General in that connexion, for inClusion in the
relevant report to be submitted to the General Assembly. Some expressed the 110P~

tha.t the Commission would present a supplementary report on the topic for SUbmission
to the thirty-fifth session of the Gen~ral Ass~mbly. It was stated by some that
~he techniques and procedures providen for in the statute of the Co~~ission were
well ouited to the tasks entrusted to it by the General Assembly and had made a
ci~nificant contribution to the codification and progressive develo~ment of
in'terna.tional law. Some repreocntativen added that other tpchniquE>s and procedures
could hQwE:\ver also be used, vither because vital national interests required draft
articles to be preFared by Gov~rnm~nt repr~sentatives as had be~n the case with
'th(1 Third Unit"d ~ra.tions Confer~nce on the law of the Sea, or because the issut:'s
were mor~ ocientific and technical than legal.

250. Some representatives maintained the vi~w that the Commission's study of this
topic was part of the rationalization effort now proceeding within the organization.
It was further noted that in view of th~ broadness in scope of the SUbject, and in
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view oi' new developmentl:l and increasinn: complexity of international relations I

ne'\-T bodit·o or COJrJTlissions had be~m establishl:d to develop lerra' rules for the
rt:~{;ulntion of thos::.! activities. Consequently, it was felt that the question that
the General Assembly should consider is the adequa.cy of the new procedures and
whether and to what extent multilateral treaty-makin~ procedures mirrht be
rationalized.

251. It was also stated that the scope of the item proposed by Australia and
Mexico several years earlier had been much broader than that of the study completed
by the Commis~ion. Two major problems that arose in connexion with this were
identified to be the follovTin{": First, the defects inherent in the methods
employed in drawing up treaties were said to be the root cause of the very low
percentage of accessions to international instruments. The international Covenants
on Human Right s was cited as an example of this and it was said that their texts
were not even submitted to the drafting ~om.mittee for the elimination of
contradictions. The second problem was said to be the question of the theory of
the sources of international law. The hope was expressed that this question would
be considered in the near future with a view in particular to establishinB the legal
validity of the decisions of international organizations.
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252. One representative expressed the view that the concluoion reached in the
report that the techniques and ~rocedures provided ir the Commissionts Statute~

a.s they had evolved in practice, were well-suited to the t~Lsks entrusted to the
Commission by the General AssemblY, seemed to beg the question. He pointed out th~t

though the report .4/ had a list of important conventions concluded by the states
on the basis of drafts prepared by the Commission, it did not proceed to examine
their current status vis-a-vis the number of parties to them. Nor had the
Commission attempted to find reasons why entirely new techniques had had to be
evolved to deal with the question of the law of the sea, and the pr~paration of the
Convention against the Taking of Hostages.

253. He also expr~1sed the view that the Commission's practice of concluding its
work on a given topic by sUbmittinp' draft articles which were intended to form. the
basis of a convention ought to be revised. !n connexion with this, he hoped that
the Commission would explore other methods.

on 254. On the question of postponement of the item on the multilateral treaty-making,
he stated that the General Committee, actin~ on the advice of the secretariat,
hed reached this decision without makinr, available any of the documen~ation to
Governments other than the report of the Working Group of the ItC. He expressed
the view that the decision to postpone the discussion on the item should have been
left to the Sixth COIn.Tnittee.

4/ A/34/l0, para. 195.
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I. other decisions and conclusions

1. Appointment of Special Rapporteurs

255. Those representatives who addressed themselves to the matter welcomed the
appointment of Special Rapporteurs, recorded in paragraphs 196 and 197 of the
Commission's report.

2. Pro~rarnme and methods of work of the Commission,

256. Most of the representatives who spoke on section B of chapter IX of the
Commission's report, relating to its programme and methods of work generally
expressed support and satisfaction with regard to the Commission's programme and
methods of work.

257. As to the future programme of work, it was said that the objectives and
priorities set out in the report were in accordance with the Statute of the
Cornmicsion and the resolutions and recommendations of the General Assembly. The
hop~ was expressed that the Commission would shortly be able to complete the drafts
which it was currently preparing so that it could submit draft instruments to
promote international co-operation. Mention was made in particular of completing
the first reading of part I of the draft articles on State responsibility and of
reviewing all the draft articles on that topic adopted to date. It was also
stressed that the Commission would soon begin its work on new topics reflecting
the contemporary preoccupations of States.

258. Certain representatives reiterated their interest in the question of
international liability for injurious consequences arising out of acts not
prohibited by international law and said they looked forward to the initial report
on that question. One represent~tive stressed that the topic should be studied as
a matter of urgency. It was noted that a group of expert s of the Governing Council
of the United ~!ations En1Jironment Programme was already considering the matter from
the ecological standpoint. In that connexion, the Commission should, it was
suggested, co-ordinate its work with that of the p,roup of e~perts and take into
account the principles formulated in the same field by the Third United Nations
Conference on the Law of the Sea. Certain other representatives referred to the
second part of the topic "relations between States and internaticnal organizations"
and considered that that topic, to which they attached no ur~ency, did not merit
the Commission's attention at this time.

259. One representative expressed the hope that in reviewing its programme of work,
the COlnroissi(, would give priority to the question of dual nationality, which was
not covered by the Commissionts report but which had been deferred by the Commission
in 1954 in connexion with its work on the topic 'nationality, includin~

Statelessness Il. He reviewed his country 1 s practice and policies regarding
immigrants, displaced persons and refugees and voiced concern over possible
frictions between States having ~onflicting claims of citizenship, particularly in
the areas of military service and diplomatic protection. 1~ilerecognizingthe
reasons for the deep divergence of views on the topic, which existed among
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COnIDlission members even in 1954~ and the difficulties involved in any attempt to
reconcile different sociological and political interests of States) he felt that
many of those difficulties could be solved if States would adopt equitable and
flexible procedures when settlin~ individual cases. In addition~ states should
facilitate the loss or renunciation of citizenship although admittedly such
procedures were particularlY cumbersome in ~any countries.

260v As to the mpthods of work employed by the Commission, some representatives
endorsed those m.thods and noted with satisfaction that the Commission intended to
keep constantly unde: consideration the possibility of further improving its
present methods of work and procedures with a view to the timely and effective
fulfilment of the tasks entrusted to it. The Commission was urged to study the
possibility of further improving its methods of work and procedures; it must strive
to enhance more effectively the role of the United Nations in the legal sphere,
namely to promote international co-operation in order to encourage the proBressive
development of international law and it s codification, which vTOuld further the
work of strengthening th~ rule of international law, the development of mutual
understanding and co-operation between States, and the cause of peace and security
in the world. One suggestion made was that in elaborating its proBramme the
Commission should try to concent~ate at a ~iven session on a limited number of
topics, in order to be able to Jroduce a comprehensive set of draft articles which
would facilitate more coherent consideration by the Sixth Committee. Also suggested
was a return by the Commission to its earlier practice of submitting more succinct
reports. According to this vie>·", the recently adopted practice of transmitting
the articles to Governments almost immediately after the termination of the
Co~ssion's session was of limited value, and study of the sixth Committee debate
showed that the real interest lay in the Commission vs justifications for its
decisions. The excessive length of the reports made it impossible, it was stated,
for the report to be the first item of business for the sixth Committee, as it had
once been.

261. Certain representatives drew attention to ~he comments contained in
paragraph 209 relating to the need of Commission members to have at their dispo~al

adequate time for the fulfilment of their responsibilities to the Commission.
It was considered incumbent on all States to do what they could to ensure that the
Commission was able to fulfil its onerous task in conditions as favourable as
possible.

262. In that connexion, it was also stressed that the Commission needed to be given
the staff and resource support required in ~esearch and other fields.

263. One representative commented in particular on the question of the honoraria
paid to Commission members, mentioned in paragraph 210 of its report, and
considered that appropriate rectifications were lonG overdue.

3. Relations with the International Court of Justice

264. Representatives noted ivith satisfaction that the Commission had" established
and maintained excellent relations with the International Court of Justice.
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5. International Law Seminar

4. Co-operation~i;h other bodies

{
\

266. The success of the fifteenth session of the International Law Seminar,
organized by the United Nations Office at Geneva during the Commission's
thirty-first session, was noted with gratification. It was emphasized that the
session played a very useful role in training young international lawyers from all
parts of the world. Hope was expressed that such seminars would continue to be
organized during future sessions of the Commission. Representatives expressed
appreciation to those Governments which had made financial contributions to the
seminar, which made possible scholarships enabling junior Government officials and
advanced students to attend the seminar. It was hoped that Governments would
provide such financial contributions to make such scholarships possible for
future sessions of the seminar.

265. The close relationship of co-operation between the Commis~ion and reRional
legal bodies, such as the Inter-American Juridical Committee, the Asian-African
Legal Consultative Committee and the European Committee on Legal Co-operation, was
welcomed. It was pointed out that if the rules drafted by the Commission were to
be acceptable to the international community as a whole, the Commission must keep
abr~ast of developments in the various rep,ional systems. Maintaining a close
relationship with regional legal bodies facilitated the Commission keeping attuned
to contemporary concepts of international laiv.

267. Several representatives announced that as in previous years their Governments
would make g~hola~ships available to enable persons from developing countries to
participate in t~le seminar, which would be held in conjunction iVith the next session
of the Commission.
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