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REPLIES RECEIVED FROM GOVERNMENTs' .,

VENEZUELA

[Original: Spanish]

[10 September 1985]

loo Before an analysis is made of the draft declaration, it would be appropriate
to fttalt~ $Ori\e brief obae~V'ationa" from tbe pOint of vj.ew.o£ cQnstitutional law, on
the legal system applicable to aliens in Venezuela.

2. The preamble of the National Constitution sets forth, as a principle of
constitutional philosophy, the objective of "co-operating with all other nations
and especially with the sister Republics of the Hemisphere, in the aims of the
international community, on the basis of mutual respect for sovereignties, the
self-determination of peoples, the universal guarantee of the individual and social
rights of the human person •••~.

3. Article 45 of the Constitution provides that:

"Aliens shall have the same duties and rights as Venezuelans, with those
limitations and exceptions established by this constitution and the laws.

"Political rights are reserved to Venezuelans, except as provided in
article 111.

"Venezuelans by naturalization who entered the country before reaching
seven years of age and resided therein permanently until attaining majority
shall enjoy the same rights as Venezuelans by birth."

4.. This provision indicates that the rights of aliens in relation to those of
nationals may be restricted only by a specific constitutional or legislative
provision (not by regulation), in other words, the question exclusively is within
the legislative domain.

5. The legal distinctions between nationals and aliens do not constitute
discrimination, but reflect a pre-established legal situation Which provides for
equality of treatment for persons who meet the same requirements.

6. Since the Venezuelan State is a State based on the rule of law, the .r ights and
duties of the inhabitants (nationals and aliens) are laid down in legal norms. The
Constitution contains a specific title concerning the "duties, rights and
guarantees" of the human person (inhabitant of the Republic) and, in this
connection, defines individual, social, economic and political ri9hts (articles 51
to 116) ..

7. In spite of the existence of constitutional and legislative norms and of
regUlations relating to these rights, the Constitution contains a norm of
jUs naturale (articla SO) which provides that:
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"The enunciation of riqhtsand guarantees contained in this Constitution
shall not be construed as a denial of others which, being inherent in the
human person, are not expressly mentioned herein~"

8. This norm demonstrates that the Venezuelan state will provide legal protection
to all persons without distinction as to their nationality, in all matters relating
to the rights inherent in the human person, even if some of these rights are not
specifically laid down.

9. The ~-mbination of the legal precept and the article based on jus naturale
delimits the rights and duties of aliens in Venezuela and ensures their
effeotiveness.

10. Furthermore, on the basis of suoh international instruments as the Universal
DeClaration of Human Rights (art. 6), the International Covenant on Civil and
Political Rights Cart. 2), the International Covenant on Economic, Social and
CUltural Rights (part 11, art. 2), and the International Convention on the
Elimination of All Forms of ~cial Discrimination, regional conventions, treaties
and so forth, Venezuela is a oountry in which non-citizens are assured of effective
implementation of the legal norms and principles 90vernina the Protection of their
rights and ~reedoms.

11. Therefore, in the legal context, we find not humanitarian gestures and
gOOd will (whioh in themselves are highly commendable), but a legal framework of
pre-established rights and duties, with full imp!rium, whioh oonfers on aliens a
recognized juridical status.

12. The foregoing oonsiderations oonstitute the basis for an analYsis of the
"draft deolaration of the human rights- of individuals Who are not oitizens of the
country in which they live" •.

13. Sinoe they will be set forth in a declaration, the norms will not constitute a
bindinq instrument. Nevertheless, it is understOOd that their authority and
observance is limited to int$rnational and internal relations based on civili~ed

coexistence and reoognition of the human rights of all human beings without
distinction of any kind, such as raoe, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.
Furthermore, the declaration has legal support in domestic and international
legislation, aooordingly, the document is analysed on the basis of 1.gal
interpretation.

Artiole 1 (draft declaration)

"For the purposes of this Declaration, the term 'non-oiti~enl shall apply
to any individual who lawfully resides in a State Of which he is not a
national."

14. Three aspects of this norm give rise to S011te difficulties of app1ioation and
interpretation.

/"'."
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fa) ·Non~citizen"f Under the domestic legal norm in Venezuela, the "Act
concerning. aliens and its Regulations", there are two categories of alienl:;1:
residents and non-rea;sidents (tourists, travellers in transit, local visitors or
vieitors in border areas and transients eerse). '!'he legal scope of the rights
under each category defends on its nature and on the length of the alien's stay in
Venezuela.

Prom the legal point of view, it is deemed more appropriate to consider as a f

"non-citizen" a person ~ho is not a national of the State in ~hich he is present
and who ias-analien under the domestic legislation of that country.

(b) "Resides": In Venezuelan law, this term refers to an extended authorized
stay and in this instance the person qualifies as a resident.

In using the word "resides", does the article refer only to residents or also to
other cat~ories of aliens? If it is used in the broad sense, it would be better
to say "who resid&s or is present" or simply "who is present". The wording with
the broader aense - that is, "who is present" - seems more in keeping with the
objective of the declaration.

(e) "LawfullY"t At first view, the declaration should apply to any
individual ~ho is not a national of the State in which he is present and another
article, dependinq on its content, should also apply to non-citizens who are
lawfully present in the country. In this respect, articles 4, S, 6, 7 (paras. 1
and 2) and 10 would certainly apply (see below the content of these norms).

15. Nevertheless. it is felt that the declaration should mention, as indeed it
does, the lawfulness of the presenoe of the non....citizenin the country, without
prejUdice to any riqhts which a person violating the law may enjoy as a human
being. because a civilized State based on the rule of law does not react and
respond to unlawfUl acts ~ith unlawful measures.

16. It is ther.fore suggested ·that the requirement of lawfulness should be
retained, without prejUdice to the rights of the human being who violates the law
through his presence in the country of whieh he is nota national. f

Article 2

"1. Non-citi~ens shall observe the la~s in force in the State in which
they reside and refrain from illegal activit~es prejudicial to the State.

"2. Every State is entitled to expect that non-citizens will respeot the
dustoms and traditions of the people of the State."

17. Artiole 2, paraqraph ItIt ~uld suffice to retain the first partz
"Non-citizens shall observe the laws in force in the State in which they reside",
the second part seems redundant. •

18. With regard to the word "teside", see the observations above~
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19. Article 2, paragraph 2: It is suggested that this paragraph should be
reworaed. In this re9ara it is felt that, in a oivilized and d~oor:atic sooiety~

respect for customs and traaitions .should be mutual. without this i.aplyin9
reciprocity in the strict sense. The principle of majority rule does not apply
with regard to customs and traditions.' For: example, with respect to rel.iqious
matters and freedom of wor:ship, external pr:essure is inadmissible~ as it is also in
the field of cultural traditions and folklore. It is obvious that:ooexietence
means the free ciroulation of ideas and exposure to the influences of lifestyles,
nevertheless, respect for customs and traditions must be oonsidered in all aspects
in conjunction with the objective of social peace and protection of human dignity.

,

20. It is proposed that the following text shOUld replace the text in question:

"Non-citizens and nationals shall respect eaohother's oustoms and
traditions in order to safeguard pUblic order and the rights and freedoms
inherent in the human person."

21. In this proposal, respect fo.rcustoms and traditions refers not to Observanoe
of or compliance with customs and traditions but rather, as stated earlier, to
conduct which is not prejudicial to pUblio order or the right$ inherent in the
human person.

Article 3

"Every State Shall make publio any laws, regulations or adzainistrative
measures which distinguish between citi~ena and non-citizens or affect the
riqhts of non-citizens."

22. Does this norm apply to any kind of pUblication other than that which
generally occurS when official texts are made public?

23. From the legal point of view. the answer to that queetion is negative and, in
any case, any other kind of pUblication is unnecessary.

Article 4
,

"Notwithstandin9 any disti~ction whiCh a State is entitled to make
between its citizens and non-citizens. every non-citizen shall enjoy at least
the following rights, always. respecting the obligations impond upon a
non-citizen by article 2, and subject to the limitations provided for in
article 29 of the Universal Declaration of Human Rights*

,

"(i) The right to security of person and protection by theStateaqaiust
violence Or bodily harm, whether infliot_d by goverD1llent offioial.
Or by any individual, group or inatitution,

"(ii) The right to equal access to and equal tret\tmentbefore the
.tribunals and all other organs adainis.tering ju*tice, aOO to have
the free assistance of an interpreter if he Cannot under$tandor
speak the language used in court'
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"(iii) ~e right to freedom of movement and to choice of residence within
the borders of the State, subject to such restrictions as are
provided b.1 law and are absolutely necessary for compelling reasons
of public policy, public order, national security, public health or

£t morals,

" (iv) The right to leave the country and return to his own country,

"Cv) The right to marriage and choice of spouse.

"(vi) The right to own property alone as well as in association with
others,

"(vii) The right to freedom of thought, conscience and 1'eli9ion,

"Cviii) Tbe right to freedom of opiniOn and expression,

"(ix) The ri9ht to freedom of peaceful assembly and association,

"Cx) The tight to retain his own languagfi, culture and traditions.".
24. Article 4, chapeau: It is suggested that the words "at least" be deleted. In
the context they are superfluous and are not in conformity with normative usage.

25. ArtiCle 4, subparagraphs (i) and (il): These rights would also be enjoyed by
per.sons who are unlawfully in the oountry..

26. Article 4, Bubparagraph (iii): This is applicable only to persons who are
lawfullY in the country.

27. Article 4,subparagraph Civ): The addition of the folloWing phrase is
sugqestedt ·with due protection against reprisal., sanctions or punishment".

28. Article 4, subparagraph (v): See above, article 4, subparagraph (iii). It ia
aU9gellted that the norm contained in the text shOUld be replaced by the venezuelan
proposal contained in para9raph 46 of documentA!C.3/38/ll of 30 November 1963, as
follows:

"Tbe right to chc>oae a spouse, to Marry, to found a familY al'1d to ba
reunited w!~h his or her Spou$e, unmarried minor ohildren, upon conditions
provided f'or by natiol'1a1 legillSlation, and ifpermitt~d by domestic law" other
family memberS .. "

29. Article 4, subparagraphs (vi)-(x): The ri9bts considered hete will apply only
topersorus who are lawfully in the country.. il'1 contorn\ity with the legislation in
foroe.

"No non-citizen shall be subjected to arbitrary artellSt or detention."
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30. This is acceptable in its present wording. This norm will apply regardless of
whether the non-citizen is in the country lawfully or unlawfully.

Article 6

"No non-citizen shall be sUbjected to torture or to cruel, inhuman or
degrading treatment or punishment."

31. See remark on article 5 above.

Article 7

"1. No non-citizen shall be subjected to arbitrary expulsion or
deportation.

"2. A non-citizen may be expelled from the territory of a State only in
pursuance of a decision reached in accordance with law, and .hall" except
where compelling reasons of national 8ttCurity otherwise requite "be allowed to
submit reasons against his expulsion and to have his ca.e reviewed by and be
represented for the pur,pose before the competent authorit,y or a person Or
persons especially ~esi9nated by the co~tent authority.

"3. Collective expulsion of non-citizens is prohibited."

32. Article 7, paragraPh 11 Reqardles8 of whether tbepresence is lawful Or
unlawfUl (see article 1 above).

33. Article 7" paragraph 21 Satl& cormnentta as for article 7, paraqraptll. It is
suggested that Only th&first part of the paragraph be retained, i.....A
non-oitizen may be expelled from the territory of a State only in pur8uence of a
decision reached in acaordance with law".

34. The seo~ad part of the provision is out of keeping with the Dtolarationand
its spirit and should be deleted.

35. Indeed, the right of any persons to be heard, with the proper guatantes,
cannot be refused, sincEl such a position would be a denial of justioe.,.
36. Article 7, paragraph 3. *rhis t~Kt is acceptable.

Article 8

"Hotwithstanding any distinction which a State is entitled to make
between it. citizens and non-citizElns, every non-citizen _hall enjoy at lEla-at
the following economic and social rights, always respectinqthe obligations
imposed on a non-citizen by article 2.

"Ci) .The right to just. and favourable conditions or work. to equal pay
for Elqual work, and to just and fait re~unerationJ
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~Cii) The right to repatriate earnings and savings, in accordance with
national laws in force,

" (j.ii) The right to join trade unions and participate in their activities,
subject to national laws in force,

"(iv) The right to pUblic health, medical care, ~ocial security, social
service and education, provided that the minimum requirements for
participation in national schemes are met and that undue strain is
not placed on the resources of: the State."

37. The norm should be applied only to persons lawfully resident (domiciled) in
the country.

38. Artic1e 8~ subparagraphs (i) and (ii): This text is acceptable.

39. Article 8, subparagraph (iii): The text of this subparagraph should be
replaced by the proposal of the united Nations Educational, Scientific and Cultrual
Organization (UNESCO) dated 23 AU9ust 1983, a? follows:

.
"The right to join trade unions and other organizations or associations, and
to participate in their activities to the same extent and under the same
conditions as nationals of the State."

40. Article 8, subparagraph (iv): The text should be replaced by the UNESCO
proposal~ as follows:

"The right to .health ~rotection, medical care, social security, social
service, education, professional training and rest and leisure to the same
extEnt and under the same conditions as nationals of the State."

The rest of the text should be deleted.

Article 9

"1. Non non-citizen shall be subjected to arbitrary confiscation of his
lawful acquired assets.

"2. Any non-citizen whose assets are expropriated in whole or in part
in accordance with national laws in force shall have the right to just
compensation."

41. This text is acceptable.

Article 10

"Any non-citizen shall be free to communicate with the consulate or
diplomatic mission of his country, or in their absence, with the consulate or
diplanatic mission Or any other State entrusted with the protection of his own
country's intetests in the State where he resides."

I . ..
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42. This text is acceptable. See article 1 (c) above.

Conclusion

..

43. The comments on the text in question reflect its legal nature and its
relationship with international leqal instruments and national law..

44. With regard to international jurisdiction, it was considered that "the
individual as such, regardless of nationality, has become the subject of
international law and receives direct p~otection of his rights and freedoms through
leqally enforceable international provisions" (see the study prepa~ed by the
Baroness Elles, Special Rapporteur of the SUb-Commission on Prevention of
Discrimination and Protection of Minorities, E/CN.4!Sub.2/392!Rev.l, para. 20).

45. With regard to national jurisdiction, State sovereignty and the principle of
legali~ were borne in mind.

46. The first three preambular paragraphs of the Declaration were considered as
implicit premises: respect for and observance and guarantee of the human rights of
all human beings,w.ithout discrimination, the axiom that all human beings are born
free and equal in dignity and rights, respect for the human being as a person
before the law, equality before the law and the legal protection of all human
beings, and protection against any discrimination. Those premises constitute the
spirit of the draft declaration on the rights of non-citizens.

47. Finally, it is advisable that, irrespective of the legal securit¥ which a
legal instrument may provide, the universal declaration on the rights of
non-citi~ens should be considered in the light of the fact that the "alien" or
"non-citizen" ie not a strange being, but our neighbour and fellow man•.

-----
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