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INTRCDUCTICN
1. The Group of Governmental Experts on the Role of the Industrial Property System
in the Transfer of Technology, wihich held its session at the Palais des Nations,
Geneva, from 6 to 14 October 1977, was convened by the Secretary~General of UNCTAD
pursuant to resolution 3 (1) adopted by the Committee on Transfer of Technology at
its first session, to continue, in the light of resolution 88 (IV) adopted by the
United Nations Conference on Trade and Development at its fourth session (in
particular, paragraph 4 thereof), the examination of the economic, commercial and
developmental aspects of industrial property in the transfer of technology to
developing countries and to make recommendations thereon. In the course of its
session, the Group of Experts held six plenary meetings. |
2. The session was opened on 6 October 1977 by the Deputy Secretary-General of
UNCTAD, who made a brief statement.
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Shepter I
THE I1DAOT CF TR'DD MARXS O TEE DEVELOBMENT PROCESS
O DCELOFTG COUNTmTSS T
(Lzenda sten 3)
B %+ Imtroductory compents
3, iae Tepresentative of the Secre tary-General of ULCT.D » introducing the report

entitled "The i t of 1aris 1
£ fie impact ol trade merizs on the development process of developing

countries" (TD/B/C.6/AC.3/5), said that this docwent had been prepared in
accordance with paregraph 6 of resolution 3 (I) of the Committe; on Transfer of
Technology and Conference resolution 28 (IV), The industrial property system rested
on two main pillars: patents and trade mariis, This vas the first time that serious
discussion on trade maris hed heen atiempted by the international community. He
explained that the secretariat report consisted of three partes: first, a theoretical

framevorl: of the trade-mark system: second; a study of trade marks in develoning

Fad

countries; and third, a brief summary providing a simthesis of the document., The
vhole report had been conceived a3 a complemen’ to the earlier secretariet report
on the patent system.l

4., Unlike patents, trade marks had quite disdinct features. DPatents were intended
to stimulate innovation and creativity: trade marics to create gooduill and hrand

loyalty. Referring to the mein findings of the report, he said that it vas against

A

thie basic framewoxic that the impact of trade mariis in developing couniries had to

be apprecisted., The secretariat had listel some possibilities for revision of the

trade-narik system at the national and internaticnal levels and some policy

alternatives such as, for exsmple, shifting from brend names to generic names in

pharmaceuticals. ther aress related to fee policy, quality control, taxation on
capital gains derived from trade meris, combination of national trade marks with
Toreign trade marks, promotion of national trade marks in export marikets, etc.

. . . ‘
5 He added that trade marks, parvicularly foreign-owned trade marks, were an
omnipresent phencmenon in the daily 1life of ordirary veople in developing countries.
= = - Licd a

Tspecially in Africa end Asia, foreign-owned trade merks represented the majority
of new registrations and they certainly had the highest econounic value and |

importence. Such marks carried mcst of the advertising efforts of the 1?adlng
subsidiaries of manufacturing transnational corporations and of ‘transnational
advertising agencies - efforts not compavable %o the wnderdeveloped R & D

sctivities of those countries.

spansfer of technology to developing
publication, Sales No. E.75.11.D.6).

1 tent system in the
1 The role of The patenty HEL e
countries (TD/B/AC.11/19/Rev.1) (United Nation
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6. In conclusion, he expressed the hope of the secretariat that the broadest

consideration would be given to these issues.

B. Gecneral discussion

7. The expert from Cuba, speaking on behalf of the experts from the Group of 77,
congratulated the UNCTAD secretariat for the outstanding report prepared on trade
marks (TD/B/C.5/iC.3/3). It wes the first time that the issue had been dealt with
not only in legal terms, but also in its broadest economic, commercial and political
dimensions. In his view, the report was a faithful reflection of what constituted
the "tragedy of trade mariis". He hoped that a serious and constructive debate would
take place., The discussion should be quite open and permit all experts to eipress
their views on this important issuec. Trade marks had been used, so far, from the
point of view of the traditional trade relations betueen North and South. They had
been used for economic growth but not for cconomic development. Development implied
a complete change of structure and other wnatterns of life, such as education and
welfare., ' ' DR

8., The expert from the United Kingdom, speaking on wehalf of the expérts from
Group B, said that he agreed with the spokesman for the Group of 77 that the
discussion should be open and allow the widest participation of experts. Lt this
time, he wished to express a formal view of Group B on the report on trade marks
prepared by the secretariat, and not enter into the substance of the document. Since
the report had reached the experts at the very last moment, there had not been time
for discussion with appropriate governmental bodies and vith representatives of
industry and trade. The opinions expressed on the report, therefore, wouvld be merely
the personal opinions of the experts from Group B and would not represent the final
views of their respective Governments. In particvlar, the fact of their agreeing to
discuss the document in no way invalidated the reservations and serious objections
which a great many Group B countries had concerning the approach adonted and the
conclusions drawvm.

9. Commenting on the report by the UNCT/D secretariat, the expert from the

United States of lmerica said that, while he recogmized the great deal of vork that
had gone into its preparation, the report was, in his view, based on an uncritical
acceptance of certain social, ideological and economic assumptions and was highly
ideological in its content. It reflected the viev that the State knew bvetter than
the consumer how economic assets should be allocated. Instead of educational efforts
to achieve the social goals that governments deemed desirable, the report advocated
vhat might be regarded as radical alternatives, the results of whicl inevitably would
be to produce a series of mediocre prodvcts, wholly vulnerable to foreign

competition. In the view of his delegation, the report should have approached the
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analysis of the economic f :
omic function of trade marks vithout such built-in, preconceived

it to the developi .
ping countiies to decid
adopt to satisfy such needs ¢ what rules to

velue judgments, leaving

as full disclosure, ingredients lebelling, quality

tandard il hi
s s and the like - none of yhich vas a trade mark matter. The report failed

to establish how compulsory licensing, abolition of trade maris, trade-mark linliing
< ing,

and the elimination of foreign maris wouvld help develop the economies of the

developing countries, whose complex economic and socilo~political problems differed
from country to country or at leasi between grovps of countries. A total overhaul
of the concept of trade-mark rights as they had exigsted hitherto under national and
international law would not cure thosc ilis.

10. He added that, while every country had the right to "manage" its market as it
sav fit, it was not reasonable to contend thait countries should focus their mariket
restructuring efforts around an attack on trade marits. In this connexion, he quoted
a recent article by Professor J. Thomas McCarthy entitled "Compulsory licensing of a
trade mark: remedy or penalty?" (67 Trade mark Reporter 197) in waich

Professor McCarthy established a distinction between power and symbols of pover.

One might harbour the illusion of attacking the power vhen one vas in fect merely

attacking the symbols. One might feel better for the acbion, but no real competitive

result would be achieved.
11. In conclusion, he said that, vhile it recommended policy alternatives and

changes in trade-mark law, the secretariat report also recognized that such changes

would not seem to be sufficient to solve the broader economic problems which the

report associated with trade mars. This appeared o e en admission that trade

mars were not directly connected with the problem
supported the comments madec by the spokesman for Group B

o and issues raised in the report.

12. The expecrt from France
in the distribution of the secretariat report, draving

concerning the delay
Commenting on the

r to the lateness of the Prench version.

attention in particula
and complex document vhich vas

substance of the report, b

very difficult to assess in its entirety.

e said that it vas a deep
In his view, the report vas based on

sQClo-eC i i 17 i (:’ O C 19e1sus (‘ALl‘ f:‘b(‘fd (,.,.l.ld i t Wi be 90 d i [o] al

title, calling into question the

existed in different economic systems; there were different expectations on.thc part
of trade-mark owners as well as onl the part of consumers. Such & far—r?icfz‘lung )
report as the one prepared bY the sccretariat should have taken i}}oseddli ?;‘enceu
into account, However, in every economic system trade marks fulfilled similaT

namely to identify the produ
Those functions wer

ot and its origin end, by so doing, to

functions,
e to be respected because they were

protect the consumer.

inherent in the system.

i -d 1 Functions, vith no
The repor’ seemed 1O disregard those fun ’
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benefit either for the trade-mark owmer or for the consumer., Many of the issues
raised in the report could not find a solution at the level of trade-mark law, but
rather at other legal levels and through consumer education. Finally, he regretted
that the report did not consider fully the function of trade marks in the -
development of national enterprises. Trade maiks were useful instruments for
gaining and developing domestic and foreign markets.

13, The expert from Poland, speaking on behalf of the experts from Group D, shared
the opinion of previous speakers concerning the complexity of the report by the
secretariat. Many of the conclusions of the report - particularly those relating
to the inadequacy of the national regulations in various developing covntries -
were fully supnorted by his Grovn., He stated that many aspects of the report vere
related to consumer protection and advertising problems, issues which were Leyond
the purview of {he present Group of Experts. He suggested that a study of these
important iscsues shounld be underialien at the level of particular countries.

14. 'The expert from India congratulated the UIICT/D gecretariat for the outstanding
vorlt done in preparing its report, vith its detailed statistical information. The
summary and conclusions contained in part three of the report brought out, in a
lucid way, the impact of trade marks on the developnent process. His delegation
vas largely in agreement with the contents of the document and hoped that this would
serve as a basic input for the changes needed in the revision of the trade-marlk
system in developing countries.

15. The expert from Svitzerlend said that the report by the UNCTLD secretariat
raised numerous important issues. He considered that it was a political document
rather than an objective study. The industrial property system wvas depicted in an
entirely negative way which, had it corresponded to reality, would have prompted the
Swiss delegation to propose the abolition of the industrial property system.
Practitioners as well as industrial sectors knew that this was not the cese. The
industrial property systcm was a valuable instrument for economic development. He
considered that part one of the report was objective but that parttwo was not
rigorous at 2ll. Trade marks were presented in the study as instruments of
domination by industrialized countries in the developing world. He recognized that
trade marks might have secondary negative effects but these effects could be
remedied by legal means outside trade-mari: lav. He pointed out that if the S5
industrial property system, in particular the trade-mark system, was %o be limited
or abolished in certain countries, industrialized countries would be reluctant to
transfer their technology to the developing countries, and this would be against

the intercsts of the developing countries themselves.
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16. The expert from Venezuels said that his delegation attached great iwportance to

aI'la't. T : ! ey u G T

12 some cases, trade narks protected harmful products.
He consider

red that the contents of the report should be taken into account in the
process of revision of the Paris

patents were not sufficient,

Convention for the Protection of Industrial

Property which was now under way. He emphasized that in the process of revision of

the Paris Convention the public interest should prevail,

17. The expert from Norway shared the opinion of the expert from the United Kingdom
and said that he had not ueen able to consult with his Government or with interested
circles. He emphasized that the report by the secretariat was very interesting and
that transfer of technology should constitute an instrument to bridge the gap
between the developed and develoning countries.

18, The expert from the Federal Republic of Germany paid tribute to the secretariat
for the enormous amount of work put into the preparation of the report. She
hesitated to call the report "the impact of trade marks", since it covered a much
broader Tield than the title suggested and excecded Dy far questions of industrial
property and transfer of technology. The report ascribed to trade marlis real or
2lleged detrimental effects which resulted, not from the proper use of trade marks,
“ut from certain forms of advertising and even from doubtful decisions of certain
consumers. The generalized form of abusive practices put the blame for them on
trade marks, vhich were only a side factor. This mistaling of the role of the trade

of balance in the report and led to a number of inappropriate

maric caused a lacl
that some countries had

conclusions. The report underlined, in some places,
achieved industrialization without an extensive use of trade marks. This night be
true, but for industrialization of 5 country as such, trade marls did not play &
prominent role. However, in markets that provided for a wide range of consumer
: possibility for choice between certain products of
:s vere essential and
r but

goods or at least offered some
erent manufacturers, trade mari

the same kind produced by daiff
gitimate interest not only of the manufacture

their proper use was in the le

; I3 » - “o .1 : u
Therefore, in industrialized countries where trade maxilis, up

also of the consumelr.

fo a certain time, had not played an important role,
onsumer goods and wvith the
The report did not go into these

nov developing countries and

their use was groving vith an
£ rreater exports into

: e 2
extension of the market for ¢

countries with big markets for consumer goods.

questions and, in particular,
their enterprises - especially yith growing

),
g - could vse trade mari
particular, to pronote their exports to

into the question of
industrialization end increasing
good cs to promote the mariketing of
' i umer &
production of cons .

and, in

i i i - untries
their goods in their own CO
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other countries. Individuel trade marks or collective trede marks could constitute

an important fool for developing countries in promoting their exports and in
creating goodwill for their products in export marikets.

19. The expert from Irag congratulated the secretariat on the report and for its
submission at a time when the international community was dealing with the revision
of the Paris Convention for the Protection of Industrial Property. In his viev, the
report was factual and portrayed accurately the situation in relation to trade marks
in developing countries. The report vas objective in the analysis of the facts,
demonstrating the existing imbalance betwveen developed and developing countries, and
it was a source of inspiration for future action in this area, He siressed that, in
his opinion, the aim of the present meeting was not to negotiate but to discuss .
problems of common interest. The eperts should concentrate, not on analysing
trade marks per se, but on their relationship to development issues. ., .

20. The expert from Finland said that the general model of economic analysis
applied to developing countries in the 1960s now appeared to e inadequate. He
found that the report by the UNCTAD secretariat was interesting and very well
prepared and that it was a valuable contribution to the analysis of economic
development. He thought that the interdisciplinary approach adopted in the report
vas the right one for discussing this issue, and thc analysis of persuasive
advertising and the protection of consumers vas particvlarly useful. This was
interesting and valuable for Finland too, UYhe igsues raised in the report were
interrelated and even if the Group of Experts should assess more specifically the
question of trade marks, broader implications should De recognized, In conclusion,
he said that, as social sciences were always based on certain value judgments, it
wag in his view only appropriate that the secretariat report should discuss
seriously some dimensions of a nev international economic oxder.

21, The expert from Romania considered that the report contained useful information
for institutions dealing with the subject., Trade maris had advantages as well as
disadvantages. He indicated thet if +his report had one fault, it was precisely
that it did not show in detail ways and meens by which trade marks were harmful to
developing countries.

7o, In the case of Romania, trade marks were associated with the whole issue of
guality standards. In his country, in addition to trade marks, there was a highly
developed system of control by producers and consumers in trade unions. In his
view, it would be useful Vo work towards a final resolution of the Group of Experts
recommending very concrete measures to redress the present situation in developing

countries. One recommendation which could be considered was the promotvion in
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developing countries of their owm ‘rede rarks. He zlso sugpested transmitting rights

1 the technology transferred io

N

for the use of irade marks that vewe associated iy
the developing countries.

23. The expert from Yugoslavia congratulated the secretariat for iis renort and
specified that the objective of +he study was not to analyse %he potential role of
trade marks for developing countries, but to examine Ghe actual operation of the
system in developing countries. He uvnderlined that the question was not the
avolition of the trade-mark systcm but its adaptation to the necds of developing
countries. He considered that the report on trade mariss would have a sinilar impact
to the one on patents.2

24. In his view there existed an imbalance betvcen the rights and obligations of
trade-mark owners and this shouvld be radically revised., In the revision of the
Paris Convention, the possibility of revocation of trade mariis for reasons of public
interest should be recognized,

25, The expert from the United Kingdom considcred that the problems raised by the
report lay much more in the penetration of developing countries by products vhich
they did not want or were not strong enough to resist. In his view, developing
countries should protect themselves by adopting legislative measures in areas such
ag import controls, control of advertising, control of misleading advertising and
consumer protection. He was of the opinion that trade marks were only vehicles to
sell things and that the issues raised by the report had nothing to do with trade
marks, Many options were open to developing countries without necessarily affecting
the institution of trade marks.

26, The expert from the Soviet Union considered that the report by the secretariat
constituted a geod study. Although there had not been an opportunity of
communicating the text to the Government agencies, the report would be carefully
analysed by Government agencies in his country. In his view, trade mariis had a
positive effect on economic relations between States. He added that the

Soviet Union hoped to expand the registration of Soviet trade marks abroad.
Furthermore, trade marks were important for reasons of quality control. Referring
to the work bPeing carried out in VIPO for the improvement of trade-marl: registration,
he said thot trade-mark registration for specific poods would provide gtimulus for

competing in the market and would reinforce the enterprise positions by creating

2/ See foot-note 1/ above.
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goodwill. Some sections of +the report were of great concern hecause theyv showved

certain abuses in competition and the vtilization of trade marks. In his view, thig
did not provide grounds for raising the question of eliminating trade-mark protection
but, if necessary, for taking appropriate measures, including adoption at the national
level, and perhaps at the international level, of special legal regulations aimed ab
avoiding abuses of trade marts and the use of trade marks for establishing
excessively high mononoly prices. TFinally, the Group of Experts should adept a
resolution dealing with specific gquestions and containing recommendations that wvould
serve the consumers in order to stimulate cconomic relations between developed and
developing countries.

27. The expert from Senegal considered that the report by the secretariat vas vexry
clear and complete, and he fully supported the vicus expressed by the spokesman for
the Group of 77. In his viewv, the trade-mark system should be revised to take into
account thc interests of developing countries. He also referred to the long
duration of trade marks, to the negetive effects of franchise arrangements, and to
the high cost of advertising - issves wvhich were well documented in the report.

28, The expert from Cuba gsaid vhat the reaction of gome Group B experts to the
report prepared by the secretariet was similar to the reaction they had had towards

the report cntitled The role of the patent system in the transfer of technology to

developing countries, prepared jointly by the secretariats of UNCTAD and WIPO in

l974;§/ In his view, it vas inporient to distinguish trade marks in their intrinsic
function from the question of abuse of trade marks. These abuses were of particular
concern to developing countries. He pointed out that developing countries were not
for the abolition of trade marizs but were fighting against their misuse. He said
that the system of trade marks was useful but that it was necessary %o recognize and
analyse the effects of their improper use in developing countries.

29, The observer for the International Lssociation for the Protection of Industrial
Property and the International IFederation of Pharmacevtical Manufacturers
Lssociations congratulated the secretariat for the efforts made in producing the
report. He indicated that the pharmaceutical industry was more concerned than other

industries with the subject under discussion in this meeting., He considered that

3/ See foot-note 1/ above.
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patents and trade marks constituted important tools for the transfer of technology.
The pharmaceutical industry was willing to co-operate as much as possible in finding
solutions fto the probléms raised in the secretariat report.

Action by the Groqpé/

30. At its closing meeting, on 14 October 1977, the Chairman introduced the text

of draft agreed conclusions and recommendations relating to agends item 3
(T0/B/C.6/1C.3/L.7). The draft proposals contained in TD/B/C.6/AC.3/L.3 having been
withdrawn, the Group of Governmental Experts adopted the draft agreed conclusions
and recommendations submitted by the Chairman (TD/B/C.G/AC.3/I.7).

i ' i : tal experts
Tor the action by the Group on the Declaration of governmen
from gé;eloping countries members of the Group of 77 (TD/E/C.G/KC.B/L.G) and on
draft decision TD/B/C.6/AC.3/L.8, which relate to agenda items 3 and 4, see
respectively paragraphs 51 and 53 below.

5/ Por the text, see anneX T below.
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Chapter IT
THE INTERNATIONAL PATENT SYSTEM: THE REVISION OF THE
PARTS CONVENTION FOR THE PROTECTION OF INDUSTRIAL PROPERTY

(Agenda item 4)

A, Introductory comments

51, The representative of the Secretary-General of UNCTAD, introducing the report
entitled "The international patent system: the revision of the Paris Convention for
the Protection of Industrial Property" (TD/B/C.6/AC.%/2), said that this document,
which had been prepared in pursuance of Conference resolution 88 (IV), paragraph 4,
was a revised and enlarged version of an earlier preliminary report published in
1975.6 After outlining some of the background of the historical events that had
led to the signing of the Paris Convention in 1883, he said that the number of
developing countries in the Paris Convention had increased in the last decades, but

so far the Convention had not fully reflected their interests. He underiined that
the process of revision had, in the past, covered three important landmarks: the
agreed conclusions and recommendations adopted in 1975 by the UNCTAD Group of
Governmental Experts on the Role of the Patent System in the Transfer of Technology;Z/
the conclusions of the experts from developing countries that had participated in that
group;fy,and the Declaration on the Objectives of the Revision of the Paris Convention
agreed by the WIPO Ad hoc Group of Govermmental Experts on the Revision of the

Paris Convention. The full implications of the comtents of these three sets of
conclusions had so far not been examined carefully with a view to determining the

new dimensions which could be introduced into the Paris Convention to give it a more
positive framework for responding to the main interests of developing countries.,

B. General discussion

%2, The expert from the United Kingdom, speaking on behalf of the experts from
Group B, expressed some doubts about the purpose of the report prepared by the UNCTAD
secretariat, = He referred to the work being carried out in WIPO, and in particular
to the 14 questions for the revision of the Paris Convention agreed upon in

December 1975. He was astonished to see that the report did not take into account
what had happened in WIPO. It was not reasonable to expect Group B experts who had
arrived at a decision in one forum to revise it in another, and indeed this was not
a basis for progress. He thought that the UNCTAD secretariat rcport took things
back to the beginning of the whole process of revision. He therefore concluded that

the report should not be congidered by thig Group of Experts.

é/ See footnote 1 above.
1/ See the report of the Group of Experts (TD/B/O.6/8) annex L.

§/ See Official Records of the Trade and Development Board, Seventh Special
Session, Supplement No. 4 (TD/B/5%2), annex TTT.
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33« The experts from Switzerland and the United States of America, supporting the
statement made by the expert from the United Kingdom on behalf of Group B, said that
the consideration of the secretariat report would be a step backwards in the revision
process of the Paris Convention.,
34. The expert from Canada, referring to the statements appearing in paragraph 7
and footnote 7 of the secretariat report, in which reference was made to a Canadian
working paper on patent law revision prepared for the Canadian Department of Commerce
and Corporate Affairs, and referring to the impression created by those statements,
made the following statement: "In view of a concern expressed, not only in Canada
but also abroad, regarding the suggestion in the working paper on patent law revision
that Canada would abolish the patent system in 10 years' time, the Minister responsible
for patent law in Canada stated, on 24 February 1977: 'It is my conviction that a
well~designed and carefully drafted patent law can and will continue to usefully
serve Canada's national interests.' Hopefully, this statement has now made it
abundantly clear that Canada does not intend to abolish the patent system in Canada'.
35. The expert from Cuba, on behalf of the experts from the Group of 77,
congratulated the secretariat on the useful report prepared on the revision of the
Paris Convention. He underlined that in preparing that study, the UNCIAD
secretariat was fulfilling the resolution adopted on this particular subject at the
fourth session of the Conference., The role of UNCTAD in this area, within its
sphere of competence, was of great help for developing countries. He further
 indicated that the report was an important contribution to the on~going process
of the revision of the Paris Convention.
36, The expert from Australia said that he did not doubt that all part1c1pants
recognized the conclusions reached in Nairobl as reflected in Conference
resolution 88 (IV), but the fact was that, since that time, work on the revision of
the Paris Convention had proceeded and agreements and conclusions had been reached.
The major issues now before the Group of Experts in relation to the internatiomal
patent system had been covered in considerable depth in WIPO and he therefore
questioned the merit of attempting to again cover the same ground.
%7. The expert from India, recalling Conference resolution 88 (IV), underlined that

patents should be adequately worked within developing countries to stimulate their

industrial progress rather than to retard it. Merely to import patented products

was no substitute for working the patents. He also reiterated that adequate

provisions should be devised in the Paris Convention to deal with abuses of patent

rights, He felt that the sccretariat report was an important contribution te the

present negotiations on the revision of the Paris Convention.
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38. The expert from Poland, speaking on behalf of the experts from Group D,
considered that the secretariat report was a solid and valuable study. The
socialist countries of Group D had participated actively in the relevant resolutions,
which recognized the function of UNCTAD in this area. He considered that the
activities of the Group of IExperts could be helpful for the WIPO negotiations on the
Paris Convention, He added that some of the issues raised in the report had already
been discussed within WIPO, Independently of the work carried out on the revision
of the Paris Convention, UNCTAD should continue its active participation in the
creation of adequate national legal and organizational instruments in developing
countries to protect their social and economic needs. Positive results could be
achieved in this respect even under the present wording of the Paris Convention.

39. The expert from the Federal Republic of Germany said that she was worried
about the duplication of work in the arca of the revision of the Paris Convention.
She was even more concerned because the secretariat report created the impression
that UNCTAD resolutions were not being taken fully into account in the negotiations
within WIPO,. In point of fact, at the last administrative meeting in WIPO,
developing countries had recognized that they were satisfied with the way in which
the Declaration of Objectives of 1975 and the UNCTAD resolutions were being taken
into consideration in the negotiation process. ' '

40, A mumber of experts from Group B countries also expressed their doubts as to
whether the competence of UNCTAD and of this Group of Experts enabled them to deal
with the question of the Paris Convention in the form and to the extent implied by
the secretariat in its report,

41, The expert from the United States of America mentioned that all States Members
of the United Nations were invited to participate in the revision of the Paris
Convention., Thus the subject should not be rediscussed in this forum.

42. The expert from Cuba, speaking on behalf of the experts from the Group of 77,
said that he did not understand why some experts considered that the secretariat
report was a step backwards. The revision of the Paris Convention was an on-going
process and the final word on it would be said at the revision Conference. In the
meantime, full consideration should be given to new ideas. The position of the
Group of 77 in UNCTAD and in WIPO was always the same. The Group of 77 did not
understand the question of duplication in this area because the respective competences
of the two organizations had been clearly defined in the past. In the view of the
Group of 77, it was useful to have both organizations involved in this process,

although, of coursc, the actual process of revision was taking place in WIFPO.
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4%, The experts from Mexico, Venezuela and Yugoslavia supported what had been said
by the spokesman for the Group of 77 and congratulated the secretariat on the
preparation of the report on the revision of the Paris Convention, which was an
excellent contribution to the process of revision, They reiterated their belief
that UNCTAD and, in particular, the present Group of Experts were competent to deal
with the issues raised in the secretariat report.
44. The expert from Egypt did not see any contradiction between WIPO and UNCTAD and
thought that Conference resolution 88 (IV) was very clear on the subject. There
were a number of new aspects to be considered and negotiated, especially on trade
marks, and they should be included in the agenda for the revision of the Paris
Convention. .
45. The representative of the World Intellectual Property Organization (WIPO) said
that, judging by the turn of the discussions, one might wonder whether, instead of
a discussion of the working papers submitted by the UNCTAD secretariat, the
discussion would not centre on items that were on the agenda of the WIPO Inter—
governmental Committee in charge of preparing the revision of the Paris Convention.
He woundered whether this would not mean adding a new instance to the revision of the
Paris Convention or substituting for the Preparatory Intergovernmental Committee.
46, He mentioned the fact that, as was known to most experts present - since most of
them were also actively participating in the negotiations on the revision of the Paris
Convention taking place in the said WIPO Intergovernmental Committee - the last
session of that Committee, which had taken place in June 1977, had completed a draft
for a new formulation of Article 5A dealing with patents. It had also dealt with
other articles of the Convention; on many of the items, it had requested the
Dircctor-General of WIPO, on the basis of the discussions that had already taken
place, to prepare studies or concrete proposals to be submitted to the November 1977
session of the Preparatory Intergovernmental Committee. Such studies and proposals
would be discussed first in the Working Group entrusted with questions of special
interest to developing countries and later by the Preparatory Intergovernmental
Committee itself, The Preparatory Committee had also discussed the agenda for the
future preparatory meetings on the revision of the Paris Convention and it was
possible that, if the same progress were made at future meetings as countries had
been able to achieve in June, at its next meeting in November the Preparatory
Intergovernmental Committee would be able to determine what it considered to be the

likely date for the conclusion of the preparatory work and for the convening of the

Diplomatic Conference.
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47, The representative of the Secretary-General of UNCTAD made some clarifications
on the question of the competence of the present Group of Governmental Exports.
First, the Group was the result of the recommendation made by a former UNCTAD Group of
Governmental Experts in Septomber 1975, and then decided upon by the Committee on
Transfer of Technology at its first session and, finally, at the fourth session of
the Conference, Moreover, the present Group had adopted its own agenda and
organization of work, Secondly, in any international negotiation process, the
inputs came from various sources -~ from different United Nations organizations,
including UNCTAD, and from the countries themselves, Thirdly, the results of all
these discussions at different levels finally culminated in the actual drafting of
particular principles and provisions and this was being accomplished in WIPO,

C. Consideration of proposals

48, The expert from Cuba, on behalf of the Group of 77, introduced draft proposals
on the impact of trade marks on the development process of developing countries
(TD/B/C.S/AC.3/CRP.1);Ey/the revision of the Paris Convention for the Protection of
Industrial Property (TD/B/C.6/AC.3/CRP.2 and TD/B/C.6/AC.3/L.1); and on the impact
of trade marks on the development process of developing countries and the revision

of the Paris Convention for the Protection of Industrial Property (TD/B/C.6/4C.3/L.2).
49, The expert from the United Kingdom, on behalf of Group B, introduced a draft
proposal on the impact of trade marks on the development process of developing
countries (TD/B/C.6/AC.3/L.3).

Action by the Group

50. At its closing meeting, on 14 Octobexr 1977, the Group of Governmental IExperts
noted with appreciation the efforts of the UNCTAD secretariat in preparing the repoxr?t
entitled "The international patent system: the revision of the Paris Convention for
the Protection of Industrial Property" (TD/B/C.G/AC.B/Z). The Group also noted the
proposals on the subject submitted by Cuba on behalf of States members of the Group
of 77 (TD/B/C.G/AC.B/CRP.Z). Although the Group of Experts did not consider then,
it agreed that the above report and the propesals by the Group of 77 should be
forwarded to Governments for their consideration. It also reguested the
Secretary-General of UNCTAD to transmit them to the World Intellectual Property
Organization so that they could be considered during the on-going process of the

revision of the Paris Convention.

Q/ TD/B/C.G/AC.3/CRP.1 was incorporated into the text of the Declaration of
governmental experts from developing countrics members of the Group of 77 on the .
role of the industrial property systen in the transfer of technology, See annex IV
to the prescent report (section III, paragraph 6, of the Declaration).
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5L. At the same meeting, the Group decided to annex to its report the proposals
subnitted by the Group of 77 (TD/B/O.é/Ao.s/cRP.z),19/ the document entitled
"Declaration of governmental experts from developing countries members of the
Group of 77 on the role of the industrial property system in the transfer of
technology" (TD/B/C.6/AC.3/L.6), submitted by Yugoslavie on behalf of the
Group of 77,11 as well as the tex?t submitted by the expert from the United States
of lmerica during the meeting, of prelinminery comments by the United States
Government on the secretariat report on the international patent system.12
52, Also at the closing meeting, the Chairman introduced o draft decision
(TD/B/C.6/40.3/L.5), which related to agenda item 4., The draft proposal contained
in TD/B/C.6/4iC.3/L.1 having been withdrawn, the Greup of Ixperts adopted dralt
decision TD/E/G.é/AO.B/L.s.lj/
5%, Lt the same meetiné, the Cheirman introduced a draft decision (TD/B/C.6/AC.3/L.8)
which related to agenda items 3 and 4. The draft proposal contained in
TD/B/C.6/AC.3/L.2 having been withdrawn, the Group of Governmental Experts adopted
draft resolution TD/B/O.G/AO.3/L.8.;§/

See annex IIT below.

See amnex IV (TD/B/C.6/24/Add.1).

See ammex V (TD/B/C.6/24/Add.1).

For the text, see amnex IT below, decision 1.

EklEkk

For the text, sce amex II below, decision 2.
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Chepter ITT
ORG.LNIZ.TIONAL MLTTERS

() Election of officers

(hgenda item 1)
5¢« At its first meeting, on 6 October 1977, the Group of Governmental Experts
elected Mr. L.G. Bohadion (Brazil) as its Cheirmen; Mr. Y. Al-Khanati (Ireq),
Mr. S.L. B3 (Scncgal), Mr. M.L. Gorodissky (Union of Soviet Socialist Republics),
ond Mrs. E. Steup ("edernl Republic of Germony) as its Vice-Choirmen; and
Ifrs. M. Hionce (France) as its Rapporteur. P

(») Adoption of the amende ond organization of wvorlk

(Lgenda item 2) TR L -

55, at its first meeting, on 6 October 1977, the Group of Experts adopted the
provisional rgende suggested by the UNCTLD secwetariat (TD,/B/C.6/AC.3/1 and Corr.l)
vhich read cog follows: ST

1. Election of officors

2. Adoption of the apenda and orgenization of work ‘ o
D The impact of trode marks on the development process of developing

countries

A, The inteirnctional patent system: the revision of the Paris Convention

for the 2rotection of Industrial Property
Se Other business A ‘
6. Adoption of the report of the Group of Lxperts to the Committec on
Tronsfer of Technology
(c) Attendencelﬁ/
56. Dxperts from the following States members of UUCTAD ottended the session:
Algeria; Argentina; Justrslin; Belgium; Brazils Canada; Chile; Colombiaj
Cuba; Czechosloveikic; Dominican Republics Ecucdor; Egypt; E1 Salvador; Finlandj
Fronce; Gabon; Germen Democratic Republic; Germony, Tederel Republic of; Ghenej
Guinea~Bissau; Hungary; India; Indonesia; Iraq; Israel; Italy;
emnice; Jepen; Jordan: Iladagascars Maloysies Maltas IMouritenies Mexico;

IMorocco; Netherlands; Wigeriaj; Horway; Pelristen; Peru; Poland;  Portugal;
Republic of Korec; Romonics Senegal; Spain; Sudan;  Sweden; Suitzerlond;
Thrilondy  Trinided cnd Tobago; Tunisias Turlcey; Union of Soviet Socialigt
Renublics; United Kingdom of Croat Britain ond Northern Ircland; United Republic

of Tonzconic; United States of Americe; Venczucla; Viet Ham; Yugoslaviaj Zairec.

PUNEEE R

15/ ¥ow the list of participants, sce ™ /B/C.6/AC.5/INF. 1.
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57+ The Economic Commission for BEurope was represented at the session.

58. The fellowing specialized agency ves represented at the sessiont World

Intellectual Property Organization. The Generel Agrecement on Tariffs snd Trade

“

a8 elso represented ot the session,

59. The following intergovernmentol organizations werc represcnted at the session:
furopeen Economic Community; Orgenisation for Economic Co-operction ond
Development; Permenent Secreteriat of the General Troaty on Contral Americen
Economic Integretion.

60, The following non-govermmental orgonizations were represented at the session:

General Category: Internctional Orgonization for Stondardization; Union of

Industrics of the Duropean Community; World Confederation of Labour.

Special Caticgory: Internationsl Association for the Protection of Industrial

Property; International TFederation of Pharmaceutical Momufacturers Associations;
Licensing Erecutives Society International.

6l. A representative of the following non-govermmentel orgenization attended the
session at the gpecial invitation of the secretariat: United States Trademark
Association,

(4) Adoption of the report of the Group of Dxperts to the
Committee on Transfer of Technology

(hgenda item 6)
62. 4t the cloging meeting, on 14 October 1977, the Group of Ixperts adoptied its
draf’ report (TD/B/C.6/AC.3/L.4 and Add.1), with a number of amendments, and

authorized the Rapporteur to complete the report as appropriate.
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ANNEXES

Annex I

oot B

THE IMPACT OF TRADE MARKS ON THE DEVELOPMENT PROCESS (FF DEVELOPING COUNTRIES

Agreed conclusionsg and recommendations of the Group of
Governmental Experts

1. The Group of Experts noted with appreciation the efforts of the secretariat of
UNCTAD in preparing the report entitled "The impact of trade marks on the development
process of developing countries" (TD/B/C.6/4C.3/3). The report addressed itself

to a number of important issues having both direct as well as indirect relstions +o
trade-mark legislation and practices, including matters relating to consumer
protection, fair trade practices, guality standards, ingredient labelling and
advertising. Since there was delay in the availability of the report for
consideration by national authorities and interested parties, the Group of Experts
could give only general consideration to some of the more pertinent issues. The
Group agreed that those ilssues raised by the report which directly relate to
trade~mark legislation and practices at the national level in developing countries
should be taken into consideration by Governments of these countries in formulating
their national tradc-mark laws and policies and by the World Intellectual Property -
Organization in the current efforts to revise the Paris Convention for the
Protection of Industrial Property and to develop a new model trade-mark law for
develeoping countries.

2. The Group of Bxperts was of the opinion that appropriate trade-merk legislation
can achieve an eguitable balance between the public interest and the private interest
and can be & useful instrument for economic and social development.

3, In this connexion, the Group of Experts agreed that the process of revision of
the Paris Convention, as well as the preparation in WIPO of a new model law for
developing countrics on trade marks, should be guided, inter alia, by the following
conglderations:

(a) The purpose of trode marks is to serve the legitimate interests of
consumers, by enabling them o distinguish and select goods and services, and
the legitimate interests of their owners to protect the goodwill connected
with the goods and services sold under their marks;

(b) Trade marks should not be deceptive or mislead the consumer;
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4-

(¢) Trade narks and, in particular, certification nerks aad collective
marks could serve as onc of the appropriate means of ensuring the nccessary
standards of guality of goods;y

(d) The protection granted to trade marks should not justify misleading
and/or otherwise abusive practices forbidden under national laws relating, for
example, to the prices and quality of goods and sexrvices;

(e) The consideration in WIPO of non-reciprocal preferential treatment
for nationals of developing countries including in the matter of trade-merl
fees, should be continued;

(f) The adoption in national legislation of appropriate use requirements
for trade marks, including a defined term for starting use of the mark, is
useful;

(g) The licensing of trade marks serves legitimate busincss interests and
should be encouraged on mutually beneficial and eguitable terms, including
goodwill;

(h) Developing countries should consider the use of indigcnous appellations
of origin and trade marks belonging to enterprises in their countries for
promoting their exports;

(i) The possibility of providing in national law for cancellation of
trade marks violating the legitimate intercsts of consumers, producers and
sellers should be considered;

(j) Continued co-operation betwcen national authorities should be
encouraged in order to avoid, to the extent feasible under national law,
registrations of trade marks that are misleading as to origin.

The consideration in WIPO of the question of possible conflict between

appcllationgof origin and other geographical indications and trade marlcs should be

continued.

5.

The Group of Experts was of the opinion that, during the current deliberations

in WIPO on the revision of the Paris Convention, all Governments should take fully

into account the concern expressed by the developing countries regarding their

public interest and their ability to adopt appropriate legislation and policics in

that interest.
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Anmex II

DECISIONS ADOPTED BY THE GROUP OF GOVERNMENTAL EXPERTS

Decigion 1: The revision of the Paris Convention for the Protection
of Industrial Property

The Group of Governmental Experts:

1. Reguests the Secretary-General of UNCTAD to transmit to the
Director-General of the World Intellectual Property Organization the report and
results of the present session of the Group.

2.,  Uzxges all countries members of UNCTAD and, in particular, developing
countries to participate actively in the on-going revision process of the
Paris Convention for the Protection of Industrial Property.

Decigion 2: The impact of trade merks on the development process of

developing countries and the revision of the Paris
Convention for the Protection of Industrial Properiy

The Group of Governmental Experts,
Recalling resolution 88 (IV) adopted by the United Nations Conference on

Trade and Development at its fourth session,

1. Recommends to the Committee on Transfer of Technology that, at its
second session, it request the Secretary-General of UNCTAD to undertake studies
in the field of industrial property on matters of special concern to developing
countries, such as the role of trade-mark protection in vital sectors of the
economy, in consumer protection and in promotion of exports:

2. Turther recommends that the Committee on Transfer of Technology, at

its second session, should consider appropriate means of continuing the
examination of the topics dealt with at the present meeting of the Group of

Experts, including the convening of a further meeting or meetings of experts.
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Annex III

REVISION OF THE PARIS CONVENTION FOR THE PROTECTION OF INDUSTRIAL
PROPERTY

Proposal submitted by the expert from Cuba on behalf of the Group of 77 f/

1. The actual process of revising the Paris Convention for the Protection of
Industrial Property is taking place in the World Intellectual Property Organization.
A Preparatory Intergovernmental Committee has been established and has held two
sessions, the last in July 1977. In this process & new proposal on Article5A of the
Convention has been mede. This new proposal, as agreed at the second session of
the Preparatory Intergovernmental Committee, constitutes a positive development.

2. Developing countries reiterate that Article 5 A of the Paris Convention, as
stated in the Declaration of the Objectives of the Paris Convention, should reflect
the main concerns particularly of developing countries, promote the actual working
of inventions in each country and enable member countries to take all appropriate
measures to prevent abusive practices in the field of industrial property.

3. In order to serve as a useful tool for facilitating the transfer of technology
to developing countries and the development of indigenous technology and to respond
to the historical and economic changes vhich have been taking place in the last

few decades, the current revision of the Paris Convention should recognize that all
rights granted by a patent should be related to the working of the patent and

guided by the following considerations:
(a) The deletion of article 5 gquater, at least as it concerns the developing

countries;

(b) Particular attention should be given to efforts to improve the quality of
patent disclosure for granting patents in order to fulfil its basic development
function and facilitate adequate diffusion of patent documentation and
information among potential users, particularly in developing countries;

(c) The revision of article 4 bis of the Convention, in order to incorporate the

concept of compulsory exchange of information by patent offices of all orders
passed by administrative and judicial authorities with regard to the validity

of a patent concerning novelty, inventive step and industrial applicability;

*/  Circulated to the Group of Experts as T0/B/C.6/AC.3/CRP.2,
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() The principle of national treatment contained in article 2 of the Convention
should not be in conflict with efforts by certain developing countries to
design in their national laws types of patents or other industrial property
rights vhose purpose could be to foster inventive capacity, the diffusion of
inventions and their effective use in local manufacture;

(e) The Convention should recognize effective measures for granting preferential
treatment to developing countries in some of the areas covered by the
Convention, such as fees, right of priority, etc.;

(f) In the revision process, the unanimity practice should be abandoned.



ID/B/C.6/24
TD/B.C.6/AC.3/4

Annex IV

Annex IV

DECIARATION OF GOVERNMENTAL EXPERTS FROM DEVELOPING COUNTRIES MEMBERS
OF THE GROUP OF 77 ON THE ROLE OF THE INDUSTRIAL PROPERTY SYSTEM IN
THE TRANSFER OF TECHNOLOGY

[For technical reasons, the text of this annex, which has already
been given limited distribution under the symbol TD/B/C.6/AC.3/L.6,

will be issued in an addendum to the present report.]
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Ahnex VA

UNITED STATES OF AMERICA: PRELIMINARY COMMENTS ON THE REPORT BY THE
UNCTAD SECRETARIAT ENTITLED "THE INTERNATIONAL PATENT SYSTEM: THE
REVISION OF THE PARIS CONVENTION FOR THE PROTECTION OF INDUSTRIAL

PROPERTY" (TD/B/C.6/AC.3/2)

Text submitted by the expert from the United States of Americs

[For technical reasons, the text of this amnex will be issued

in an addendum to the present report.]
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Amnex VI

LIST OF DOCUMENTS SUBMITTED TO THE GROUP OF EXPERTS

Document No. Title
™/B/C.6/AC.3/1 Provisional agenda, annotations to the provisional agenda,

and Corr,l . .
. and suggestions for the organization of the work of the

| Group : note by the UNCTAD secretarist
TD/B/C.G/AC.}/? The international patent system : the revision of the
Paris Convention for the Protection of Industriai Property :
report by the TNCTAD secretariat

TD/B/C.6/AC.3/3 The impact of trade marks on the development process of
developing countries : report by the UNCTAD secretariat
T0/B/C.6/AC,3/L.1 The revision of the Paris Convention for the Protection

of Industrial Property : proposal submitted by Cuba on
on behalf of States members of the Group of 77
TD/B/C.6/AC.3/L.2 The impact of trade marks on the development process of
developing countries and the revision of the Paris
Convention for the Protection of Industrial Property :
proposal submitted by Cuba on behalf of States Members
of the Group of 77
TD/B/C.6/4C.3/L.3 The impact of trade marks on the development process of
developing countries : proposal submitted by the
United Kingdom on behalf of States members of Group B

T™/B/C.6/AC.%/L.4 Draft report of the Group of Governmental Experts on the
and Add.1 Role of the Industrial Property System in the Transfer of

. Technology (on its session held from 6 to 14 October 1977)

TD/B/C.6/AC.3/L.5 The revision of the Paris Convention for the Protection of

Industrial Property : proposal submitted by the Chairman
of the Group of Governmental Experts */

f/ For the text, see annex II above, decision 1,
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™/B/C.6/AC.3 /1.6 Declaration of governmental experts from developing
countries members of the Group of 77 on the role of the
industrial property system in the transfer of
technology : submitted by Yugoslavia ff/ .
TD/B/C.6/AC.3/L.7 The impact of trade marks on the development process of
developing countries : draft agreed conclusions and
recommendations submitted by the Chairman of the Group
of Governmental Experts ¥/ o
TD/B/C.6/AC.3/L.8 The impact of trade marks on the developﬁént process of
developing countries and the revision of the Paris ;
Convention for the Protection of Industrial Property :
: proposal submitted by the Chairman ﬁﬁfﬁ/,f
TD/B/C.6/AC.3/INF.1 List of participants ]

¥/  The text of the Declaration is reproduced in annex IV to the present
report.

¥/ For the text, see annex I above.

x3%/  For the text, see annex II above, decision 2.





