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AGENDA ITEM 34 

Draft International Covenants on Human Ri ghts (E/2573, 
annexes 1-111, A/2907 and Add.1-2, A/ 2910 and Add.1-6, 
A/ 2929, A/ 4149, A/ C.3/ L.n8, A/ C.3/ L.785, A/ C.3/ 
L.791-794, A/ C.3/ L.79S/ Rev.3, A!C.3/ L.797-799, 
A/ C.3/ L.801, A/ C.3/ L.803/ Rev.1 , A/ C.3/ L.805/ Rev.2, 
A/ C.3/ L.806-808, A/ C.3/ L.814-815, A/ C.3/ L.816/ Rev.1 , 
A/ C.3/ L.817, A/ C.3/ L. 819-820) (continued) 

ARTICLE 14 OF THE DRAFT COVENANT ON CIVIL 
AND POLITICAL RIGHTS (E/2573, ANNEX I B) 
(continued) 

1. The CHAffiMAN drew the Committee's attention 
to the fact that the Ceylonese sub- amendment (A/C.3/ 
L.818) to the new paragraph which Israel proposed 
for insertion after paragraph 3 of article 14 of the 
draft Covenant submitted by t he Commission on 
Human Rights (E/2573, a nnex I B) had been accepted 
by the Israel representative and incorporated in the 
latest version of his amendments (A/C.3/ L.795/ 
Rev.3). The suggestions made by the French repre
sentative at the preceding meeting had been circulated 
as a working paper (A/ C.3/L.819) in order to facili
tate the Committee 's work. 

2. Mr. FARHADI (Afghanistan) said that he had con
sidered the revised two- Power amendment (A/C.3/ 
L.803/Rev.1) carefully. He supported the principle 
but felt that the wording proposed by Ceylon (A/C .3/ 
L. 817) was more in keeping with the legislative re
quirements of m any countries . He would accordingly 
vote for t he text proposed by Ceylon ; ifthe latter were 
not accepted, he would support the text in the two
Power amendment. 

3. Regarding his own amendment (A/C.3/L.801) , he 
had listened carefully to the representatives of Chile 
(962nd meeting), Iran (963rd meeting) and France 
(964th meeting), but still felt that it was only through 
adequate legislation that the technical difficulties in
volved in implementing what was a universally ac
cepted principle could be overcome. The Iranian 
suggestion that the words "in accordance . .. with the 
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moral and s oc ial rather than a legal concept. He 
therefore could not withdraw his amendment; although 
many countries did not yet have the necessary legis
lation, it was to be hoped that they would introduce it. 
He trusted that the Iranian representative would not 
pres s his suggestion. The text for paragraph 4 sug
gested by the Frenc h represent ative (A/C.3/ L.819) 
was in many respect s excellent , but it didnot mention 
legislation explicitly. 

4. He would vote against the amendments submitted 
by Argentina (A/ C.3/ L. 805/Rev.2), the Netherlands 
(A/C.3/ L.797) and the United Kingdom (A/C.3/ L.792) 
for the deletion of paragraph 4. 

5. Mr. SHARAF (United Arab Republic) referring to 
the Italian amendment (A/C.3/L.815), observed that 
its provisions were already covered by article 10.!/ 
The repetition was wmecessary and he hoped the 
Italian proposal would be withdrawn . 

6. Mr. COLUCCI (Italy) said he remained absolutely 
opposed to the deletion of the first sentence of para
graph 1. Even the insertion of the words "in ful l 
equality" in the second sentence, as proposed by the 
Iranian representative (963rd meeting), did not meet 
the case. Nor had the United Kingdom representative' s 
restatement (963rd meeting) of his reasons for the 
deletion impressed him. 

7. Regarding point 5 of the Argentine amendments 
(A/C.3/L.805/Rev.2), he said that while in Italy the 
words "accompanied by a statement of reasons • would 
give r ise to no difficulties, that was not so in coun
t r ies where trial by jury existed. He could accept the 
Argentine proposal for the deletion of the words "or 
the guardianship of children" si.nce the same idea was 
expressed by the phrase "except where the interest 
of juveniles otherwise requires". 

8. Turning to the Is rael amendments (A/C .3/L.795/ 
Rev.3), he said he was prepared to support the pro
posed r ewording of the second sentence of para
graph 1, which incorporat ed the French suggestion 
made at the preceding meeting, although the earlier 
vers ion (A/C.3/L.795/Rev.2) had been quite ac
ceptable to him. The importance of public hearings 
was very great : they served to ensure both that the 
correct judicial procedure should be followed-which 
could not be guaranteed if closed hearings were 
held- and that the penal judgement acted as a de
terrent against crime. Public hearings were thus 
normally in the interests of justice. He was glad that 
the amendment omitted the words "in a democratic 
society", since they could be variously interpreted. 

9. Neither the Israel amendment to the third sen
tence of paragraph 1 nor the original text made it 
suffic iently clea r that, although the law might give 
the courts the right to exclude the Press and the 

r equirements of justice" should be used would, if !} See 9fflelal Records of the General Assembly, Thirteenth Session, 
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public , It was for the court alone to take the decision. 
P.e accordingly proposed the following new wording 
for the third sentence of paragrapl: 1: "The public 
and Press may be excluded from a t rial , or any part 
thereof, only when the court considt:rs it necessary 
for reasons of national security, or p1blic morals and 
health, or for the protection of the Interest of juve 
niles" . Y The interest to be protecte j was t hat of the 
juvenile who was a victim and not of the juvenile who 
was accused. 

10 .. As r egards the first of the lsrae : amendments to 
paragraph 2, while he understood wh~· the proposal to 
include the phrase "to be tried with·>ut undue delay" 
had been made, it was dangerous to .imit the judge's 
discretionary powers to delay a trial In the defendant's 
own interests. H, however, the Is1·ael amendment 
meant that a suspect had to be brougltt before a judge 
without delay, he coul d support the phrase in ques
tion. With reference to the second amendment to 
paragraph 2, he asked for a sepa ~ate vote on the 
words "and to communicate with co·msel of his own 
choosing": he could not vote for them, since the 
question was the subject of controversy in Italy at 
the 0urrent time. The proposal to 111clude the words 
"To be t r ied in his pr esence, and ... " at the beginning 
of article 14, paragraph 2 (g), was ~n excellent one, 
and was fully in conformity with Ita lif n law. 

11. He also approved of the proposal for review by a 
higher tribunal, the possibility of a :·eview being the 
basis of ever y penal system. The intEntion of the new 
par agraph proposed in the Israel arne ndrnents for in
sertion after paragraph 3 was to ensure that a sen
tence could be reviewed. That migh1 be desirable in 
two cases: first, when the original trhl had been held 
in absentia and, secondly, when ne w evidence had 
become available. Provision must te made for the 
r eview of cases which could not be a ppealed because 
they had already gone to the highest appellate court. 

12. He would vote for the deletion o f paragraph 4 of 
the original text because the question of compensation 
was too complicated and too controversial to be dealt 
with in the Covenant. 

13. The fact that a juvenile offencer was not r e
garded in most Latln American cou ttries as a de
linquent but as a socially maladjusted individual 
requiring re-education was no r eason for op
posing the Italian amendment (A/C.3/L.815) , as the 
Ecuadorian representative had done tt the preceding 
meeting. It was true that the practic·~ of those coun
tries was more progressive than tha·: of his own, but 
he appealed to the Latin American delegations to 
support his amendme nt because, altl1ough it did not 
go so far as their own legislation, it was nevertheless 
a step forward in the treatment of juvenile offendP.r s . 
He had decided to submit his amendment because 
pa ragraph 3 of the original text was n•>t broad enough. 
In considering the treatment of juvertile delinquents, 
the important point was not only tho age of the of
fender but also the effect of the t:·ial on his per
sonality. The child's future deve:opment should 
therefore be borne in mind from the f tart of the pro
ceedings until the end of his sentence. However, as 
the word •special ", in his arner dment, was a 
stumbling-block to some delegations , in whose coun
tries juvenile offenders came under the normal penal 
code, he had decided to delete it. 

Y Subsequently c lrcula led as document A/C.3/L.820. 

14. The amendment sponsored by his delegation 
jointly with that of J apan (A/C.3/L.803/Rev.l) was 
intended to preclude the possibUity not only of double 
punishmAnt but of a second trial for the s ame offence. 
That was particularly necessary in countries where a 
change of r6gime might place offenders in double 
jeopardy. H a new Gover nment was to be entitled to 
arr est persons for c rimes for which they had already 
been punished under a previous r6gime, many people 
would live In constant fear of arrest. The circum
stances of the fir st t r ial had, however, to be taken 
into account. H a m an had been tried by a competent 
court a nd been acquitted or had served his sentence, 
he s hould have nothing further to fear ; but if he had 
been sentenced by an irregular court of summary 
justice, the whole case should be reopened. As he 
had Intended the amendment to deal with trial rather 
than punishment, he could not accept the text proposed 
by Ceylon (A/C.3/ L. 817). However, the text suggested 
by the French representative (A/ C.3/ L.819) was ac
ceptable to his delegation. 

15. Mr. MOROZOV (Union of Soviet Socialist Re
publics) said that the Commission's text of article 14 
offered minimum guarantees which could be accepted 
as a common denominator by all delegations. In 
general, he prefer r ed that text and would vote on the 
amendments to it accordingly. He strongly opposed 
the deletion of the first sentence of paragraph 1. It 
was incorrect to state that equality before the law 
was the same as equality before the courts. Equality 
before the courts could exist only if thatpr inc lple was 
laid down in a law and If the re was a s ingle system of 
courts for everyone. H, on the contrary, the law pro
vided for different courts for different races, for 
instance, there could be no equality before the courts. 

16. H the first sentence of paragraph 1 was deleted, 
a country which practised such r acial discrimination 
might ma intain that 1t had complied with all the provi
sions of article 14. It was the Committee's duty to 
prevent such a possibility. Since even the delegations 
which had supported the deletion of the fir st sentence 
had no objection to the principle It proclaimed, but 
had been concerned only with purity of form, he ap
pealed to them to accept such a s mall embellishment 
in the interests of unanimity. 

17. He had no objections to the rest of paragraph 1, 
which was entirely in harmony with practice in the 
USSR, but he would be able to accept any new for
mulation which was more in harmony with the national 
legislation of other countries. 

18. The purpose of the revised two-Power amend
ment (A/C.3/ L.803/Rev.1), and also of the sub
amendment of Ceylon (A/C.3/L.817), appeared to be 
to reaffirm the age-old principle that no one should 
be punished twice for the same offence. The effect 
of the two-Power ~tmendment, however, would be to 
prohibit completely the procedures which many coun
tries provided for the retrial of cases in which an 
accused person was subsequently found- for example, 
on the basis of new evidence- to ha ve been m tstakenly 
acquitted. He did not know whether the provision of 
the amendment was in line with the existing legisla
tion of Italy or Japan, but even If it was there was no 
reason for considering it an obligntion which should 
be assumed by all States. The question of the pos
s ibility of a review of acquittals was dealt with In 
different ways by the various countries. Under Soviet 
law, a review of a sentence of acquittal was possible 
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only within one year from the time such sentence be
came final, and only on the basis of the discovery of 
new facts. 

19. The legislation of most countries did not include 
a provision as categorical as that proposed by Japan 
and Italy because it was tantamount to admitting that 
a proven criminal .should be permitted to go un
punished. It was quite fitting that the Commission on 
Human Rights had not included a provision along those 
lines in its draft; to have done so would have been to 
embark on the drafting of a code of criminal proce
dure, whereas what should go into the Covenants were 
basic principles. His delegation would vote against 
the amendment in its existing form. The same objec
tions applted to the text suggested by the French 
representative (A/C.3/L.819). In that connexion, he 
remarked that the method by which that text had been 
circulated represented an unusual procedure and he 
hoped that it would be available when other delegations 
offered suggestions. 

20. He did not think that any of the amendments sub
mitted departed sufficiently from the original text to 
warrant a continuation of the discussion for several 
more days. In the light of the comments already made, 
the sponsors should reconsider their amendments with 
a view to determining whether or not they should be 
maintained, thereby helping to clear the ground for 
an early vote on article 14. 

21. Mr. COHEN (Canada) remarked that articles 14, 
15 and 16 of the draft Covenant represented an at
tempt to achieve a codification of the principles of 
administration of criminal justice. Since the Covenants 
would have the force of a treaty and States would have 
to bring their legislation into line with its basic prin
ciples, the Committee must strike a balance between 
general concepts and particular obligations. 

22. In the view of his delegation, the first sentence 
of article 14, paragraph 1, was largely a hortatory 
statement expressing a general wish. There was no 
need to attribute to the word "equal" in that sentence 
all the nuances which had been read into it by certain 
representatives. The sentence could perfectly well be 
deleted, but his delegation had no basic objection to 
its retention. 

23. Tbe apparent purpose of the Italian amendment 
(A/C.3/L.815) was to establish certainty with respect 
to two matters not spelt out clearly in the original 
version of paragraph 3: that juveniles should be tried 
in a different forum or venue from non-juveniles and 
that the sentence and type of treatment applied in 
their case should differ greatly from those applied to 
adults. As regards the first matter, the Italian text 
was unsatisfactory because it referred only to pro
ceedings; he therefore proposed that that part of the 
amendment should read: "A juvenile charged with a 
criminal offence shall be tried according to legal 
provisions that provide an appropriate venue or formn 
for juvenile proceeding." On the second point, the 
Italian amendment was much clearer than the original 
text. 

24. The subject-matter of the two-Power amendment 
(A/C.3/L.803/Rev.1) was the famous "double jeopardy 
rule". A comparative study of the legislative systems 
of most countries would show that that rule played a 
large part in actual practice, even if it was not always 
part of the written law. On broad ethical lines, the 
provision embodied in the amendment was justified and 

the question arose why it had not been included in the 
Commission's text. In his opinion, it fitted very well 
into the body of princ'iples making up articles 14, 15 
and 16. However, he was not satisfied with the two
Power amendment, which did not make it clear whether 
or not the words "tried twice" included a second trial 
in the event of a defective first trial. The language of 
the sub-amendment of Ceylon (A/C.3/L.817) was more 
acceptable, its key words "liable to be punishedtt being 
those which were used in most of the Commonwealth 
countries. However, there were differences between 
liability to be tried and liability to be punished and 
he therefore wished to propose the following text, to 
which the delegations of Ceylon and Pakistan had given 
their approval : 

"No one shall be liable to be tried and punished 
again for the same offence for which he has finally 
been convictelil or acquitted. tt 

In that version, the concept of liability was extended 
to both trial and punishment, the numerical concept 
"twice" was replaced by the word ttagain", and the 
notion of finality applied to the proceedings as a whole. 

25. The text of the new paragraph proposed by Ceylon 
and incorporated in the Israel amendments (A/C.3/ 
L. 795/Rev.3) dealt with a matter which had not been 
covered in the original text of article 14. In its 
existing form, the text did not take account of the 
possibility of an accused person pleading guilty; it 
also seemed to provide for an automatic right of re
view, regardless of the nature oftheoffence, but many 
minor offences did not require such review. 

26. Mrs. Aguilar DE COLMANT (Honduras) could 
not agree with the arguments of the Argentine and 
United Kingdom representatives (963rd meetmg) in de
fence of their proposal to delete the first sentence of 
paragraph l. She did not believe that the principle of 
equality before the law, which was referred to in other 
articles, applied to the right of a person to be heard 
and defended. It was essential to ensure that a person 
should not be placed in a position of inferiority by 
reason of circumstances or environment. She would 
therefore vote against the deletion of that sentence. 

27. Mrs. KUME (Japan) said that she was still con
sidering the text proposed by the Canadian repre
sentative in connexion with the problem dealt with in 
the two-Power amendment (A/C.3/L.803/Rev.l). The 
words tttried twice" in that amendment referred to 
trial in the sense of the complete proceedings at law, 
from the time of indictment until the judgement be
came final, and applied to the procedures in both 
lower and higher courts. As regards the Ceylonese 
amendment (A/C.3/L.817), she expressed the con
viction that a person acquitted by mistake or through 
carelessness should be protected from having to live 
in fear of retrial for the rest of his life. Without that 
protection, there was always the possibility of ar
bitrary action of Governments against individuals. 

28. With respect to paragraph 2 (~) of the original 
text, she said that the legislation of her country did 
not yet provide for free interpreter services. In con
nexion with the third sentence of paragraph 1, she 
remarked that the decisions of the Japanese courts 
on family matters were not pronounced publicly. 

29. She did not consider that the first sentence of 
paragraph 1 was a repetition of provisions contained 
in other articles and was therefore opposed to its 
deletion. 
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30. She would support the Italian amendment (A/C.3/ 
L.815). which was fully in keepit tg with Japanese 
legislation relating to juveniles . 

31. As regards paragraph 4, she inclined to the be
lief that it should be retained as ~ . guarantee of the 
proper administration of justice. 

Organiz:ation of work 

32. Mr. BAROODY (Saudi Arabia) Eaid that the Com
mittee should ponder how it wishe j to organize its 

Litho ln U.N. 

future work. He recalled that it had originally been 
decided to devote at least eight or nine meetings to the 
draft Convention on Freedom of Information and he 
was anxious that that decision should be respected. 

33. The CHAffiMAN s aid that the Committee could 
take a decision on its future programme ofwork afte r 
1t had voted on article 14 of the draft Covenants. 

The meeting rose at 6.10 p .m. 
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