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Depuis qu'il a présenté, le 2 mal 1969, son rapport sur la gquestion de

Gibralter (A/7550), conformémens & la résolution 2429 (XXIII) adoptée par

1'Assemblée générale le 18 décembre 1968, le Secrétaire général a recu une

nouvelle communicaetion, datde du 15 juin 1969, qui lui a été adressée par le

représentant permanent de 1'Espagne auprés de 1'Organisation des Nations Unie$.

‘Le texte de ladite communication figure ci-apreés.

1/

"Le 30 mai 1949, le Gouvernement britannique, qui avait rompu,
le ler avril 1965, les entretiens avec 1'Bspagne sur Gibraltar, reccmmandds

- par les résolutions 2070 (XX), 2231 (XXT), 2353 (XXII) et 2420 (XXIII) de

1t'Assemblée générale, et qui se refusait & appliquer les deux dernikres de
ces résolutions, a promulgué une nouvelle Constitution pour Gibraltar, dont
je me permets de vous communiquer le texte 1/. Je joins également un
document ol sont présentées les observations du Gouvernement espagnol &
propos de lacite Constitution (annexe I).

Comme wvous pourrez le constater, ladite Constitution implique :
f
1. Non seulement un mépris des recommandations de 1'Assemblée générale
de 1'Organisation des Naticns Unies sur la fagon de mettre fin ¥ la situation
coloniale qui existe & Gibraltar, mais aussi un renforcement de cette
situation, par la création d'un obstacle artificiel & 1'exécution desdites
résolutions. : : : !

Reproduit dans la langue originale, en tant qu'annexe II au présent document. -
La misgsion permanente du Royaume-Uni de Grande-Bretagne et d'Irlande du Nord
a égulement communiqué au Secrétariat des exemplaires de la Constitution.
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Une violation de 1'article ¥ du Traité d’Utrechtrde'17lﬁ; traité
de caractére colonial et anachronique, gui fut 1mp\se & 1'Espagne, mais

qui constitue encare tant qu'il n'a pas été abrogé, le seul titre juridigue
concernant la orésence britannique sur une parcelle du sol esdpagnol.

. TLa création d'un instrument politigue artificiel, au service
exclusit des intérets particuliers du Royaume-Uni A Gibraltar.

D'une part, la Grande-Bretagne offre &4 ses sujets établis dans la
colonie une participation au contrdie de la destinée du Terrvitoire, ce
qutelie ne peut Ffaire sans violer 1'intézrité territoriale de 1'Espagne, .
reconnte dang.les résolutiong de 1'Assemblée générale et sauvegartée par
le Traité d'Utrecht.

L'autre part, le Royaume-Uni ne confére pas & ses sujebs établis dans
lz golonie et encore mwoins aux autres personnes gui y habitent et y travaillent
ce que 1'on peut et 1'on doit leur recornaitre : la jouissance, sans
discrimination, des droits de 1'homme, des droits politiques et des droits,
du travail et le pouvoir de régler, sans tutelle aucune, leurs propres
aifaires intérieures. !

. Mon gouvernement désire indiquer, en outre, gue dans ses propositions
au Royaume~Uni de Grande-Dretagne et 4'Irlande du Nord, le 13 décembre 1966
(4/C.4/SR.1E7L), qui ont L& portées & votre connaissance, il offrait &
toute la population ce Glbraltar, v compris les sujets de Sa Majesté, un
statut, qui, garanti par l'Espagne et la Grande-Bretagre et enregistré
aupres de 1'Organisation des Nations Unies, avrait, comme on le voit maintenant,
protégé les intéreéts particuliers des habitants de Gibraltar tien mieux

gue la nouvelle constitution promulguée par le Royaume-Uni. I.'offre de
l'hspa rne qu1 est toujours valable et que le Royaume-Uni n'a jamais voulu
neg0n1er st 1nsp1re de la juste décision de 1'Assemblée générale recommandant
51! FSPagne et @ la CGrande~Bretagne d'assurer conjointement la sauvegarde
des intérets des Gibralteriens. Il ne fait pas de doute gue la Tormule
recommandée par 1'Organisation des Nations Unies permettrait de sauvegarder
ces intérets bien mieux que les mesures uhnilatérales du Royaume-Uni gul
n'ont d'autre but que d'empecher 1'application des résclutions de
liassemtlée générele et de perpdtuer 1l'atteinte & L'intégrité territoriale
de 1'Espagne.

Pans ces conditions, le Gouvernement espagnol exprime son ingulétude
devant toute mesure qui peut contribuer & consolider et 2 développer cetie
nouvelle et trés grave situation de type colonial, qui porte en elle e
germe de tensions susceptibles d'avoir de treés sérieuses conséquences.

Cette inguiétude dicte la conduite du Gouvernement espagnol dont

1'intention est d'essayerﬂ par des moyens pacifiques comme 11 1'a toujou
fait, cde faciliter la téche des Nations Unleg

/.
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Mon gouvernement m'a chargé de vous ténir au courant de 1!'évolution
de la situation & cet égard. ‘ :

Je vous serais cbligé de bien vouloir faire distribuer la prebente note
ainsi que ses annexes comme document de 1'Asgemblée générale.”
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I. INTRODUCTION
1. Les présentes observatlons portent sur les instruments constitutionneils relatifs

& Gibraltar qui ont été publiés dans la supplément de la "Gacets de Gibraltar" du

30 mai 1969, & savolr le "Gibraltar Constitution Order 1969" (ci-apris dénommé

"le Décret"), les annexes audit Décret, notamment l'annexe I, intitulée "la
Constitution de Gitraltar" (ci-aprés dénommée "la Constitution"), et la pfose
adressée au Gouverneur de Gibraltar par le Secrétaire d'Etat. Dans la premiere
partie (section II), ces instruments sont examinés ccompte tenu des obligations
internaticnales de la Grande-Bretagne, en ce qul concerne Gibraltar, qui décculent :

a) Des résclutions pertinentes de 1'As-emblée générale des Naticns Unies,

b) Du Traité a'Utrecht entre 1'Espagne et la Grande-Bretagne, signé le

15 Jjuillet 1713, et d'autres normes du droit international.

2 Dans 12 deuxidme partie (sectiocn III), la Constitution est analyéée du point
de vue des droits qu'elle confére effectivement & la populaticn de Gibraltar. Enfin,

les conclusions sont présentées & la section IV,
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II. T4 NOUVELLE CONSTITUTION DE GIBRALTAR COMPTE TENU
'DES OBLIGATIONS INTERNATIONALES DE L4 GEANDE-BRETAGNE

&) Demsndes formuldes par 1'issemblée générale des Nations Unies

3. Dans ses résolutions sur 1a nueétion de Gibrslter, 1l'/issemblée générale
des Nations Unies demande expressément & lz Grande-Bretagne

1) De mettre\fin 4. la situsticon deltype colonial qui existe & Gibre ltar.
(Résolutinong 2070 (XX), 2231 {(XXI), 2353 (XXII) et 2429 (XXIII). Cette derniére
fixe vomme date limite le ler octobre 1969.) '

2) Ce regpecter 1'unité natiocnale et 1'intégrité territoriale de
1'Espagne lﬁésélutipns 2231 (XXI), 2352 (XNII) et 2429 (XXIIIl7l

3) D'engager des négociatipns avec l'Espagne et de cénsulter le Gouvernement
espagnol afin de mettre un terme 2 la situation de type colonial qui existe &
Gibraltar. (Résolutions 207C (XX), 2231 (XXI), 2353 (XHII), =dressées sux deux

, adressée nommément & la Grande-Bretagne.)

gouvernements, et résoluticn 2429 (XXTIT)
: 4} Te sauvegorder les intéréts de la population de Gibraltar lorsqu'il
‘sera mis fin = la situation ¢ccloniale, au moyen d'une formule négocide entre
1'Eanagne et la Grande-Bretagne lﬁésolutﬁons 2431 (XXI) et 2353 (XXIIL}/.

b, Il ressort clairement cue la promulgetion du Décret et de le Constitution
est contraire sux résoluticne de 1'issemblée générale

1) En matiére de décolonisation., La Constitution perpétue le ztetut

coloniel de Gibraltar, déclaré incompatible avec la Charte des Nations Unies

dans ls résolotisn 2429 (XXTIII). Gitraltar continuers d'étre, en tout ssuf
veut-&tre en nom, une colonie britannique, et, de toute évidence, restera pdur
1l'Crganisation des Nations Unies un territsire non autonome auguel doit sfappliquer
la részolution 1514 {XV) et notzmment son paragraphe 6,

23 Le respect de 1'intéprite territoriale de 1'Espagne. Le meintien de

Gibraltar sous la souveraineté britennique, conme 1'évolution visant & faire du
territoire une entité politigue distincte de 1'Lspagne, constituent une violation
de 1'intégrité territorizle de 1'HEspasgne, principe reconnu par l'Orgenisation
des Nations Unies comme s'appligquant & (Gibraltsr. Dans ce sens, la condamnation
pér la résolution 2353 {(XXII} du référendum osrganis€ & Gibraltar le
10 septenbre 1967 s'zoplique également, 3 1s nouvelle Ccnstitutioﬂ, car ces deux

S
actes sont identiques, tant pour ce gui est des objectifs suxgquels ils prétendent

que des circonstances qui entourent leur exécution.

o
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3) les négocistions avec 1'Espagne. /. aucun moment de 1'éleboration de la

Cohstitution, ni des entretiens engagés avec les habitants de Gibraltar a ce

sujet, le Gouvernement britennigue n'a consulté ie Gouvernement espagnél sur l'un
quelconque des @spects des instruments constitutionnels qu'il se proposait de
promulguer. En fait, les négociations sur Gibralter ont été interrompues 5 ‘
. pertir éu ler avril 1968, par décision du Gouvernement britannique qui a ainsi fait
i de l'invitation & négocier avec 1'Espagne contenue dans quatre résolutions de
1'Assemblée génerale. '

) Les intéréts de la population. IT'iasemblée génédrale des Nations Unies

a recommandé oue les intéréts de ls population soient ssuvegerdés, non par le
biais d'une action unilatérale de la Fuissence administrante, meis gréce & la
collaboration de 1'Espagne et de la Grande-Bretagne per voie de négociations,
menées conformément au principe juridique de 12 bonne foi. I1 est en outre
manifeste, comme on le montrers aux paragraphes 23 i729 ci-dessous, gue - les
droits €noncés dans la Constitution ne sont conférés qu'sa une pertie des habitants
du territoire;'é savoir ceux qui "appartiennent - Gibraltar”. Le statut de
gibraltarien étant accordé de fajon trés stricte par la Puisssnce administrante,
la pleine protecticn canstitutionnelie et la Joulssance de droits politiques
d'aillevrs limités ne profitent donc pas 2 un grand nombre de personnes qui,
lors de l= publicatioﬁ des.instrpments constitutionnels, résident ou travaillent

habitvellement & GFitraltar,

B)  Obligations découlant du Treitd d'Utrecnt

5. L'unique titre juridique que reconnaisse leSpsgne,pour ce quli est de la
présence de la Grande-Bretagne & Gibraltér est le Traité d’Utfecht, du

13 juillet 1713, en vertu dﬂguel le Roi d'Espagne cédait & la Grande-Bretagne

"la pleine et entiére propridté de la ville et du chftesu de Gibraltar", sous
réserve d'une série de limitations importentes et précises qui'déterminént, |
depuis lors, le stotut juridique internationel de Gibraltar. Ni le Décret ni 1la
constitution ne mentionnent ce'tfaité, le premier déclarant simplement en
introduction que "Gibrolter fait rartie des possessions de Sa Majesté". Ce mépris
du Traité d'Utrecht dans led instruments constitutionnels de 1969 ne peut en .

gucun cas d€gager la Grande-Bretagne des obligations qui découlent dudit traité,

/...
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6. Lz clause finale, toujours pleinement en vigueur, de 1'erticle X du Trailté
d'Utrecht, est ainsi libellée : "Au cas gue la Courcnne de la Grande-Bretzgne
Jjugegt 2 propoé de donner, de vendre ou d’éliéner en aucune meniére, la propriété
de ladite ville de Gibraltar, on a de plus errété et conclu que la préférence en
serait donnde la Couronne d'Espegne, exclusivement % qui gue ce puisse &tre".
Cette disposition donne donc & 1'Espagne un droit de regard, qui limite le droit
de 1la Grande-Bretagne de disposer librement du territoire, droit norma lenent
inhérent 4 ls souversineté de 1'Etat. L'intention des parties est élaire::

aucune souveraineté, autre gue ls souversineté espagnole, ne pourrait en aucun

cas s'exercer sur Gibraltar, qui. jusgu'id la dete du Treité d'Utrecht faisait
partie du territoire espagnel, 51 pour une raison guelconque la souverainetd
britannique sous laquelle est placé le territoire venasit & disparaitre.

T I1 convient de noter, tout d'sbord, que 1l'intention des parties, et, partant,
le but du Traité, sont verlaitenent compatibles avec les résolutions de 1l'Lssemhlée
générale des Nations Unies. On peut méme dire que ces résclutions viennent, en g
guelgue sorte, compléter le Traité d'Utrecht. Ea effet, la clause de retqur é.
1'Espagne soit s'sppliquer, avec tous ses effets jurididues, au moment oh 1a
Grande-Bretagne renonce au droit de propfiété sur le ville et 1= forteresseiqui
lul 2 permnis 4d'instaurer une sitpstion coloniale 3 Gibraltar. Tans ses résélutians;
l'/iissemblée générale demande é.lé'Grande—Bretagne de renoncer i ce droit dans le
cadre du prccessus de décdlonisation des Nations Unies, pour assurer 1'intégrité
du territoire espagnol. ‘

8. Il serait contraire au Traité d'Utrecht non seulement‘de céder Gibraltar &

un ITtat existant (ce qui n'est pas concevable aujéurd‘hui]‘mais aussi &é créer

4 Gibralter une entité territoriazle qdellé gu'elle szoit joﬁissant d'une autononmie
propre, méme si elle doit conserver des liens spdciaux avec la Grande-Bretagne.
En effet, au cas 5ﬁ:certaines guestions serazient nlacdes hors de la compétence
souversine de la Grande-Bretagne, ou fersient 1l'objet d'un partage de compétence
entre la Grande-Bretagne et l'entité de Gibraltar, on introduireit illégitimement,
ne flt-ce que de fagoﬁ partielle, un tiers étranger 2 18 relation juridigue entre
1l'Espagne et la Grande-Bretagne. Et au cas ol l'indépendance de Gibraltar serait
totale, ce qui n'est pes viable en prafique, la clsuse finsle de l'article X du

Traité d'Utrecht serait violde dans toutes ses dispositions puisqu'elle ne pernet

R
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‘1'éteblissement 2 Gibraltar d'une souversinetd autre que celle de 1'Espagne ocu

de 1a Grende-Bretegne, due si 1l'Espzgne & pu préalasblement exXercer son droit de

rétablir sa pleine souveraineté sur le territoire.

9. Tout en maintensnt la stricte autorité de le Grande-Bretagne sur Gibraltar,

non sevlement sour ce qui est de le forme meis quent au fond, la Constitution arde

des jastitutions ol il a'est pas difficile de découvrir
analogue & celle déerite 2u paragraphe précédent et gui
Trait€ d'Utrecht. Un examen général de la Constitution

concilier deux éldéments = premiére vue contradictoires,

1
les germes d'une situetion
constitue une violation du

révele une intention de

a) Is volonté du Roysume-Uni de maintenir sa souversineté sur Gibrsltar;

B La mise en place progressive d'une entité dotéde apnaremmnent d’uane

personng lité propre, tant physique que noliticue. Cette entité est appelée,

dans le oréambule du Décret, le "reuple de Gibreltsr”, et deas la Constitot

(o141

(une expression moins €légante du point de vue Juridique mais qui ne lzisse pas

d'&tre trés significative) lez "nersonnes qui appartiennent & Gibraitar”.

. L
10. T1 convient de rappeler, quol gque ce fait soit bien connu, le caractére de

l= worulation actuelle de Gibrelisr : n'ayant pss & lerigine de lieas svec le

- . . . [ / £ P
territoire, puisque 1s populaticn sutochtone esvagnole fut expulsée immédistement

n

aprés la cession, cette populetion s'est dtzblie & Gibraltar & des &podues

diverses et relstivement récentes,

&=

su fur ot & mesure des besoing et des vicissitudes

de lo base britsanique. Ie trait fondamental de ze "peunle” est de n'avoir

sucune réelité ethnique ni sociclogique puiscu’il a &té

congtitué de toutes piéces

en vertu du pouvolr discrdtionnaire du Gouverneur britennigue, sur 1s base d'un

noyau initisl de personnes nées L Gibraltar avsut qu'une collectivité indienne

ne soit autorisée & s'y €tablir de fajon cermanente. Ce

soparaissent dsns 18 Gibrelteriza Ststus Ordinance de 19

caractéristicues

3
62, relative au statut de

gibraliarien, dui a remplscé des dispositions sntérieures tout aussi restrictives

et & lsguelle se référe la Constitution pour déterminer

i

appartiennent & Gibraltar' fzrt. 17 3)/.

les personnes 'gui

1i. In fait, pour joulr du stetut de gibraltsrien et pour bénéficier pleinement

des dispositions de 12 Constitution relatives sux droits de 1'homme et aux

libertés fondamentales zinsi que des droits politidques gu'elle éonfére, 1l. faut,

-

/...
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4 moing d'€tre sujet britannique, ftre inscrit sur le reigstre prévu 4 cet effet.
Les conditions & remplir pour Stre inscrit sur ce registre sont trés compleXes;
en bref, est Gibrazltarien toute pefsonne qui appartient & 1l'une des catégories
suivantes : . '

a) les personnes nées & Gibraltar zvent le 30 juin 1925 inclus, et les
descendants mdles légiéimes des hommes de cette catégorie; .
b) Certzins descendants légitimes des précédents, a condition, cependant,

que leur pére ou leur grend-pére soit né & Gibraltar;

c)_ Par décret du Gouverneur, les fils illégitimes des femmes de Gibraltar,
les fils adoptifs des CGlbraltariens et les fils 1égitimes des femmes de Gibrsltar,
s'ils satisfont % certaines conditions trés strictes concernant la neissance 3
Gibraltar, l'édge, la moralité, le dowmicile permanent 4 Givralter, la connaissance
de 1'anglais, eto.;

d})  Par décret du Gouverneur, les personnes originaires de’ Grande-Bretagne,
domiciliées a Gibraltar, si elles y.ont résidé pendant su moins vingt-cing ans
et de fzjon continue pendant les 3ix anndes précédant la demande d'inscription;

e) Ies fils 1égitimes des hommes inscrits par décret du. Gouverneur;

£) ILes épouses et veuves des hommes appartenant. aux catégories précédentes.

Les personnes appartensnt aux catégories ¢) et d) peuvent &tre déchues de 1la
qualité de Gibraltarien, & la. diserétion absolue du Gouverneur, pour avoir éu une
conduite ou tenu des propes jugés déloyaux vis-a-vis du Souvérain britannique.
12, Aux termes de la Constitution, seules les personnes appartenant & ces catégories
trés restreintes, & 1'exclusion des autres résidents et de la population espagnole
gui chaque jour dquitte le territoire espagnol pour aller travsiller & Gibraltar,
doivent €tre consultées sur le destin de la ville, peuvent participer & 1'élection
de représentants sux institutions de Gibralter et sont protégdes contre 1s discri-
mination en matiére de dreits de 1'homme et de libertds fondementales. Ce serait
la, semble~t-il, la'seule bese populaire de la nouvells entité territoriale de

Gibraltar qui se dessine dans les dispositions de 1a Constitution.

oo
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TIT. [NALYSE DES DROITS CONY¥ERES PR LA CCNSTITUTICN

A) Subordination au svetime juridigue du Royauwme-Uni

13. IL'ensemble du systime juridigue en vigueur & Gibraltar reste subordonné au
systéme juridique ceonstituvtionnel britannique, de fagon tyvpiquement coloniale.
Ctest ainsi gue : ,

1) Te Parlement britannique sers habilité a décider de 1l'avenir de Gibraltar
en tant gue territoire britannique (Préambule du Déeret). Cette disposition n'était
pes nécessaire du point de vue juridique; elle n'a €té incluse qu'a des fins
purement politigues, étant donné gu'aux termes d'une coavention constitutionnells,
dtapres les avis les plus autorises, la cession de territoires ne peut pas Etre
considérée comme falsant partie de le vrérogative royale et reste subordonnée a une
décision du Parlement formulée sous forme de loi (voir Mc. Wair, "The Law of
Treaties", 1961, p. 94 et suivantes).

=) Les lois du Parlement britannigue et les décrets promulgu€s en exdcution
desdites lois ne sont pas modifiés par la Constitution et ne doivent pas €tre
interprétés conformément a4 lacdite Constitution (art. 1 et 2 1) de 1'annexe 2
au Dicret, "Dispositions transitoires™).

3) Te Souverain britannique sc réserve le pouvoir, en tant que de bessin,
Ge promulguer des lols applicables & Gibraltar, y compris le pouvolr de modifier
su dlabroger la Constitution (art. 86). ' .

7 k) Le Gouvernewert briteanigue peut annuler toute 1ot gui a étd approuvée
i ‘ , .

Tar le Gouverneur de Gibraltsr (art. 37/

. Gibraltar est corsidérd expressdément copme territoire britannique ("partie des
possessions de Sz Majesté!, minsi qu'il est dit dans le préambule du Décret, situd
enn dehorg du Royaume-Uni de Crande-Breifagne et d'Iriende du Nord. Ses habitants
continvent & €tre considérdés comme "sujets britannigues, ci@ogens du Royvaume-Uni
et de ses Colonies”.' Scule la dénomination "Colonie de la Courcnrne', qui n'est

pas utiliscée depuls un certain temps; sora rempiacée par celle de "Ville de

Gibraltar".

Jvee
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B)  Pouvoirs des autorités britanniques

15, ILe crit re fondamental de la nouvelle Constitution est le maintien, au seas
le plus strict que ce terme peut avoir du point de vue juridigue, de la{
souvergineté tritannique sur ditraltar et de la suprématie des autorités
britanniques du Royaume-Uni sur toutes ses institutions. 81 l'on ajoute & cela
le ©ait que 1l'expression "possessions de Sa Majesté" indigue que le territoire
est soumis 2 la volonté du Parlement cu Reyaume-Uni, qu'il n'y a, dans ce
Paflement, aucun representant des habitants de Gibraltar,'et que les aspects

' fondamentavx de la vie & Gibraltar, 2 savoir ceux qui sont liés 2 son caractire
de base navale et & ses installations militaires, continuent i ?tre en Gehors du
cadre de la Constitutior et de ls législation qui en assure l'application, il
apparait avec suffisanment de clarté que, & toutes fins légeles et pratiques,

" Gibraitar reste une colonle britannigue. C'est sans doute & cela que fait allusion
la note du Secrétaire d'Etat gui est jointe en annexe & la Constitution et qui

. affirme laconiquément que "les instruments constitutionnels n'altérent en rien le
statut international de Gibraitar'.

16. 'Un examen des chapitres II & VIII de la Comstitubion revile que tous les
pouvoirs sont ddtenus par les autorités britanniqueg, que ce soit par les organes
gouvernementaux centraux du Royzume-Uni (Souverain, Parilement cu Secrétaire‘d'Etat};
ou par le Gouverneur.

17. Le Ccuverneur sera “Gouve:neur et Cormandant en chef de Gibraltar;_il BETE
nom€ par Sa Majesté, vestera en fonctions aussi lengtemps qu'il plaira &

Sa Majesté et sera le représentant de Sa Majesté & Gibraltar" (art. il). Son
avtorité & Gibraltar, qui est, comme on le verra, guasi absolue, est toujours
subordeonnée aux instructions qu'il reccit du Gouverneur britannique (art. 19).
Avec cette résérve, il apparait qué 1'intention des avteurs de ia Constitution
est d'assimiler la fonction du Gouverreur ot Commandant en chef 8 celle d'un,.chef
d'Etat qui, danhs ce éas, Gétiendrait ceg pouvoirs sbsolus. '

18. Le douverneur adjoint est également normé par le Gouvernement britannique

(art. 21}, de mfme que les juges principaux de Gibraltar (art. 58)
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19. Les institutions créées par la Constitution, ncminalement aﬁpelées 3 exercer
les pouvoirs d'une entité politique distinete (1égislative, exéeutive et _
judiciaire), sont soumises & un contrSle tris strict de la part du Gouverneur.
Les principaux pouvoirs détenus par le Gouverneur sont les suivants

1) En ce qui concerne e pouvoir législatif,

a) I1 appartient au Gouverneur de sanctionner toutes les lois €lebordes
par 1'Assemblée. Le Gouverneur peut les approuver ou les rejeter & sa discrétion,
et il peut les soumettre au Gouverneur britannique (art. 33) pour que ce dernier
prenne une .décision définifive & leur sujet.

b) I1 détient des pouvoirs spéeiaux qui lui permettent de légiférer par
lui-m€me, avec l'autorisation du Gouvernement britannigue, dans tous les caslah.
1'issemblée se refuse & le Ffaire (art. ¥). Ces pouvoirs s'étendent aux questions
définies comme faisent partie des affaires intérieures.

c) il peut, par ﬁné recommandation formulée & cet effet, obliger
1'Assenrblée & examiner des questions fiscales efi financidres l;rt. 35 117.

d)  L'sssemblée doit obterir au préalable son autorisation pour examiner
toute question qui n¥est pas définie comme faisant partie desg affaires intérieures
Jart. 35 2)7.
‘ e) Le Gouverneur convoque et dissout 1'fssemblée {art. 3C et 39).

2) ‘ En ce quil concerne le pouvolr executif :

a) Le Couverneur et Commandant en chef détient le pouvolir exécutif
(art. L43).

b) Tl ncome le Premier Ministre et les autres ministrés, et désigne
les ministres qui font partie du Conseil de Gibraltar (art. 46 & 48).

¢} Il doit consulter le Conseil de Gibraltax au sujet des questions de
politique générale; cette rigle comporte cependant plusieurs exceptions importantes
et 11 peut toujours aller & 1l'encontre de 1'avis rxprimé par le Conseil (art. g
et 50}. Tl est intéressant de noter la ccmpesition de cet organe oh sidgent le
Gouverneur adjoint, le Chef adjoint de la forteresse, le Procureur général et le
Secrétaire des finances et du développement (tous fonetionnaires britanniques),
ainsi queile Premier Ministre et gquatre autres ministres (tous choisis parmi les

représentants élus par la population, mais désignés par le Gouveraneur) .
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a) Tl doit consulter le Conseil des miﬁistres et tenir compte de ses
avia en ce gui concerne les guesticns falsant partie dss aifaires intérieures
(art. 50). Cette disposition constitue la scule restriction légale aux pouvoirs
ébsolus conférés au Gouverneur par la Constitution, mais son sens réel perd de son
importance si 1¥on considire 1) que la définition des gquestions intérieures dépend
du Gouvernement btritannique, &t quten cag de doute, la décision relive de la
compétence discrétionmaire du Gouverneur et ne peut pas ftre contestée devant
un trirtunal gueleongue {arnt. 557; 2) que ls Gounverneur détiert des pouvoirs spéeiaux
gui Iui permettent de 1égiférer en ce qui concerne les guesticns intérieures
Jart. 3% 2)7; 3) que lorsquiil existe un lien entre une question intérieure £t une
gquestion extérieure, le Gouverneur-Commandant er chef fait ugage de son pouvoir ;
discrétionnaire fart. 50 3) et 4)7; &) que le Gouverneur contrdle les finances
publigues et l'économie de Gibraltar; qu'il exerce ce contrBle directement Su
par 1'intermédisire du Secrétaire des finsnces et du iéveloppement, fonctionnaire
faisant partie de la hiérarchie eoloniele britannique; 5) que tons les aspects
internationaux des questions intérieures gont, par 4éfiniticn, des questions non
intéricures parce gu'ils relivent de la compétence du Gouverneur (voir iote du
Secrétalre d'Btat au Gouverneur), et 6) gue le Congeil des ministres deoit lud
soumettre copie de tous leg documents qu'il est chargeé d'examiner, ainsi.que des
compteé rendus de ses délibérations (art, 53), ce qul permet au Gouverncur 4'exercer
un contbrSle politique efficace sur cet organe.

3) Pouvoirs de nomination. Le Gouverneur et Commandant en chefl nomme

a) Le Président (Speaker) de 1'issemblée (art. 26).

fb) Ie Premier Ministre et les autres ministres Zgrt._ﬁT 2) et 317,
-qui sont placés & la t€te des différents ministdres chargés des affaires interieures
(axt. 48). | |

c) Les juges supplémentaires dont 1a nominaticn luil semble opportune
(art. 59). Le Gouverneur est également habilité & entreprendre la procédure de
déstitution des juges (art. £0). |

a) Tous les foneticnnaires publies, sur lesquels il exerce le pouvoir

disciplinaire (art. Tli.

fov.
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1) rAutres pouvoirs :

&) Pouvoir de disposer de biens immeubles au nom du Souverain (art. 75),‘
prérogative particulidrement importante si l'on tient compte de la ddnfiguration I
physique spéciale de Gibralter ot de son régime de propriété foncidre, dtant éonné
gue plus des deux tiers du ter.itoire appartiennent & la Couronne. '

b} Exercice du droit de gréice (art. T6).

c) Les droits et libertés fondementales de 1'individu

20; Le chapitre premier de la Constitution qui traite des droits et libertés
fondamentales de l'individu ne figurait pas dans les instruments constitutionnels
relatifs & Gibraltar établis antérieurement. Il s'inspire du Titre I de l@
Convention européenne des droits de l'homme du L novembre 1950, ratifiée par le
Royaume-Unl le & mers 1951 et applicable & Gibralter. Tous les droits reconnus
par la Convention sont repris dans la Constitution, & ltexception du droit de se
marier et de fonder une femille, énoncé a llarticle 12 de la Convention. Certains
de ces droits ont ét8 modifiés, et il convient‘de souligner deux différences
importantes. : ' '
21, I'article 2 de la Convention européenne des droits de 1'homme reconnaft le
droit de toute_personne a la .vie, lequel droit est repris Tar 1la Constitution dans
son article 2. Parmi les exceptions au caractere absolu de ce droit, ls
Conventibn dispose que la mort peut €tre infligée dans les cas ol elle résulte
"dtyun recours A la force rendu absolument nécegSaire pour assurer ia défense de
toute pefsonne,contre la violence illégale"”. Ia Constitution, moins stricte,
étipule gque la mort peut &tre infligde dans les cas ol elle rdésulte "d'un recours

& la force raisonnablement justifié pour assurer la défense de toute persohne contre

la viclence ou pour assurer la défense de la propriété". (Les différences

principales sont soulignées.)

28, A l'articie 5 de la Constitution, on a repris le principe de l'article 3 de
le Convention européenne des droits de 1'homme, selon lequel "nul ne' peut €tre
soumis & la toffure ni & des peines ou traitements inhumains ou dégradants', Ce

princive, absolu dans 1la Convention, fait 1l'objet d'une restriction importante dans

fons
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la Constitution, qui dispose qu'il est possible de ne pas considérer comme Torture
ou comme traitement inhumain ou dégradant un "chitiment, de guelque nature gue ce
soit, infligé en application de la 1loi & Gibraltar immédiatement avant 1'entrée en
vigueur du présent article” de la Constitution Zgrt. 5 217.

23. Ia caractéristique la plus marquante et ia plus contestable de cette "Décla-
ration des droits et libertés fondamentales de 1'individu" consiste dans le fait
qu'ellé offre de nombreuses possibilités 1égales de discrimination, bien qutelle
proclame formellement le contraire. Ta Convention européenne des droits de

1l'homme, dans son article 14, consacre en termes absolus et sans réserve aucune le
principe de la non-discrimination "fondée notamment sur le sexe, la race, la
couleur; la langue, la rcligicn, les opinicns.politiques ou toutes autres opinions,
1'origine nationale ou sociale, l'appartenance & une minorité nationale, la fortune,
la naissance ou toute’autre situation”.

2k, Il convient de noter, tout d'abord, que 1'énoncé des motifs de discrimination
qu'il est interdit d'invequer en vertu de la Constitution différe de 1'énumération
figurant dans la Convention européenne; En effet, dans la Constitubticn, il n'est
fait nulle part mention de la langue, de 1'appartenance & une minorité nationale,

de la fortune et de la naissance, ni du concept glckal de "toute autre situation”.
I1 est évident que la langue comme l’appartenance 4 une mincrité nationale peuvent
revetir une imporitance particulisre a Gibraltar en tant gue: motifs de discriﬁination,_
et il elit 6té plus logique de les faire figurer parmi les motifs interdits,

2>+ Diverses dispcsitions du chapitre premier offrent la possibilité dfappliquer
légalement de véritables mesures de discrimination. Tes plug importantes d!entre
elles sont mentionnées ci-aprés, .

26, En premier lieu, on peut imposer des dispositions 1égales discriminatoires, par
levr nature méme ou par leurs effets, et on peut agir de maridre discriminatoire
dans l'exercice d'une fonection ou d'un pouveir public contre toutes les personnes
qui ne jouissent pas du statut priviiégié "de personne appartenant i Gibraltar"
(décrit aux par. 10 et 11 du présent document). On peut arriver 3 ce résultat en
invequant les dispositions des alinéas 4) et 6), en liaison avec les alindas 1)

et 2) de l'article 14 de le Constitution.

[ons
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7. En second lieu, i1 est possible de discriminer, lors de l'elaboration des lols
su au moment de leur apylication, en mettant en pratique les dérogations, permises
par la Constitution elle-wfme, sux droits & la vrotection du domicile et d'autres
biens, & la liberté de conscience, 4 la liberté d'expression, & la literte de
réunion et d'association, & la liberté d'ouvrir des écoles et & la liberté de
mouvement Zgrt. 14 717. Cela signifie gu'il sera possible de respecter ces droits
dang le cas de certaines perscnnes, et de he pas les reconnaltre & d'autres en

raiscn de leur race, de leur classe sociale, de leur pays d'origine, de leurs

opinions politiques, de leur couleur ou de leur réligion /art. 1k 317;
28, En troisiime lieu, des restrictions scnt imposées en ce gul concerne le droit

de tout membre d'un syndicat, g'll ne réside pas & Gibraltar, d'exercer des fonctions

au sein du syndicat et d'etre membre de son comité de direction, y compris de
prendre part & un vete sur une décision quelconque d'un syndicat en vue du
lancement d'un ordre de gréve ou de 1'octroi d'un soutien Tinancier aux grévistes
Zglin. e} de 1l'art. 11 217. On sait que la grande wajorité des travailleurs

de Gibraltar sont jusqu'icl des Espagnols & qui on a refusé la permission de résider

ou méme de passer la nuit & Gikraltar en application de 1'"Immigration Control

.

ngigggggn, du ler juin 1962, et de dispositions complémentaires.

29. En gquatridme lieu, oh rappelle expresgément que des restrictions sont imposdes
2 la liberté de mouvement et au droit de résider a Gibraltar dans le caé dTune
personhe qui ne jouit pas du statut de gibraltarien et que les aviorités sont
habilitdes & la refouler ou & 1'expulser de Jibraltsr sans gqu'elle puisse invoquer

la, protection de la Constitution iglin. t) de 1l'art. 13 -317.

fonn
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Iv. CONCLUSIONS

30, In se fondant sur les considérations gui précident, on peut formuler les
conclugions suivantes

1) La promulgation du Déeret et de la Comstitution de Gibraltar de 1569
congtitue ﬁn acte aceccmpli av mépris des demandes adresséeés a la Grande-Bretagne
par 1'Assemblée générale de 1'Organisation des Nations Unies.

2) Le Décret et la Constitution maintiennent le statut eoclonial de Gibraltar,
fondé sur une soumission complite au Royaume-TUni, tout en conférant au territoire
des caractéristiques tendant & en fﬁire une entité politique distincte, dont la
création consbtituerait une violation du Traité d'Ttrecht.

3} La Constitutiorn reconnat les dispositions 1égislatives concernant le :
"statut de gibraltarien”, gui ont un caract:re restrictif et dont Tlapplication
est contrBlée par le Gouverneur. Seules les personnes qui possident ce statut _
sont corgidérées comme conStitudnt le '"peuple de Gibraltar' ou étant des "personnes
appartenant & Gibraltar" et elles sont seules i jouir des droits politiques et d'une
entizre protection constitutionnelle. ' ‘

Iy Toutes les lois en vigueur a Gibraltar continuent & €tre subordonndes
au systime juridigue constitutionnel britannigue.

5) La Constitution prévoit gue tous les pouvoirs restent concentrés dans
les mains des autorités britanniques, & 1'exception - et encore né.s‘agit—il que
d'une exception partielle - des questions définies comme questions intérieures par
le Gouvernement tritannique. Bien que le Gouverneur puisse toujours imposer des
lois concernant ces questions, il devra, en tant que pouvoir exécutif, agir a leur
sujelt en accord avec les ministres gibraltariens. _

£)° Fn ce qui concerne les droits et libertés fondamentales de 1'individu, la
Constitution permet d'exercer une discrimination réeile contre tous ceux qui ne

jouissent pas du statut de "personne appartenant & Gibraltar'. i

Madrid, le 13 juin 1969
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THE GIBRALTAR CONSTITUTION ORDER 1969

At the Court at Holyroodhouse
THE 23rd DAY OF MAY 1969
PRESENT,

THE QUEEN'S MOST EXCELLENT MAJESTY
IN COUNCIL

Whereas Gibraltar is part of Her Majesty’s dominions and Her Majesty’s
Government have given assurances to the people of Gibraltar that
Gibraltar will remain part of Her Majesty’s dominions unless and until
an Act of Parliament otherwise provides, and furthermore that Her
Majesty’s Government will never enter into arrangements under which
the people of Gibraltar wouid pass under the sovereignty of another state
against their freely and democratically expressed wishes:

And whereas Her Majesty is pleased to make provision for a new
Constitution for Gibraltar:

Now, therefore, Her Majesty, by virtue and in exercise of all the
powers enabling Her in that behalf, is pleased, by and with the advice
of Her Privy Council, to order, and it is hereby ordered, as follows:—

1.—{1) This Order may be cited as the Gibraltar Constitution Order
1969,

(2) This Order shall be published in the Gazette and shall come into
operation on the day on which it is so published,

(3) In this Order—

“the appointed day ™ means such day (being later than the day
prescribed for polling at the general election of Elected Members of
the Assembly pext following the commencement of this Order) as
may be prescribed by the Governor ;

“the Constitution ™ means the Constitution set out in Annex 1 to
this Order ;

“the existing Order” means the Gibraltar (Constitution) Order
1964(a), '

(4) The provisions of sections 79 and 86 of the Constitution shall
apply for the purposes of interpreting this section, the next following
section and Annex 2 to this Order and otherwise in relation thereto
as they apply for the purpose of interpreting and in relation to the
Constitution. ‘

(») 1964 H, p. 3143,

Citation,

ment and
interpreta~
tion.

Establish-
Constitution.

2. With effect from the appointed day— :
(a) Gibraltar shall be known as the City of Gibraltar ;

(b) the Constitution set out in Annex 1 to this Order shall (subject to
the transitional provisions set out in Annex 2 to this Order) have
effect in Gibraltar ; and

(c) the existing Order and. the Gibraltar Royal Instructions 1964(a)
shall be revoked: '

Provided that, if it is so prescribed by the Governor, any provision
of the Constitution (not being a provision of Chapter III or Chapter IV)
that he may specify shall come into effect on, and any provision of
the existing Order that he may specify shall be revoked with effect
from, such earlier day (or, in the case of sections 63, 64, 65, 66 and 67
of the Constitution, such earlier or later day) as he may specify.

W. G. Agnew

(a) 1964 11, p. 3162,
2



ANNEX 1 TO THE -ORDER

THE CONSTITUTION OF GIBRALTAR

ARRANGEMENT OF SECTIONS

CHAPTER 1

PROTECTION OF FUNDAMENTAL RIGHTS aND FREEDOMS
OF THE INDIVIDUAL

Section
Fundamental rights and freedoms of the individual.
Protection of right to life.
Protection of right to personal liberty.
Protection from slavery and forced labour.
Protection from inhuman treatment.
Protection from deprivation of property.
Protection for privacy of home and other property.
Provisions to secure protection of law.
Protection of freedom of conscience.
10. Protection of freedom of expression.
11. Protection of freedom of assembly and association.
12. Protection of freedom to establish schools.
13. Protection of freedom of movement.
14. Protection from disceimination on the grounds of race, efc.
"15. Enforcement of protective provisions.
16. Provisions for periods of public emergency.
17. Interpretation and savings.

WO BTN L LI b e

CHAPTER 11

THE GOVERNOR AND THE DEPUTY GOVERNOR

18. Office of Governor.

19. Powers and duties of Governor,
20. Governor’s taking of cath.

21. Office of Deputy Governor.

22. Succession (0 government.

23, Deputy to Governor.

CHAPTER 11
THE LEGISLATURE

Part I—The Gibraltar House of Assembly

Section
24. Legislature of Gibraltar.
25. Gibraltar House of Assembly.
26. Speaker.
27. Qualifications for Elected Members. ,
28. Disqualifications for Elected Members,
29. Tenure of office of Elected Members.
30. Vacation of seal on sentence, eic.
3]1. Determination of questions as to membership.

3
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Section 2.

32.
33.
34.
35.
36.
37
8.
39.
40.
41.
42,
43
44,

45,
46.
47.
48.
49,
50.
5L
52,
53.
54,

55.

56.
57.
58

59.
60.
61.
62.

63.
64.
65.
66.
67.
68,
69.
70.

Part II—Legislation and Procedure in the Gibraltar
House of Assembly

Power to make laws.

Mode of exercise of legislative power.
Governor’s special legislative powers.
Bills and motions.

Privileges of Assembly and members.
Disallowance of iaws. ’

Sessions.

Prorogation and dissolution.

Rules of procedure.

Oath of allegiance.

Presiding in Assembly.

Quorum, etc.

Voting.

CHAPTER 1V

THue EXECUTIVE

Executive authority of Gibraltar.

Gibraltar Council.

Council of Ministers.

Assignment of business to Ministers,

Consultation with Gibraltar Council.

Consultation with Council of Ministers

Proceedings in Gibraltar Council.

Proceedings in Council of Ministers.

Governor to be kept informed.

Qaths of members of Gibraltar Council and Council of
Ministers.

Defined domestic matters.

CHAPTER V

THE JUDICATURE
Supreme Court.
Court of Appeal.
Appointment of judges.
Additional judges.
Tenure of office of judges.
QOaths to be taken by judges.
Appeals to Her Majesty in Council.

CHAPTER VI

FinaNCE
Consolidated Fund.
Withdrawals from Consolidated Fund or other public funds.
Authorisation of expenditure.
Authorisation of expenditure in advance of appropriation.
Contingencies Fund.
Remuneration of certain officers.
Public debt,
Audit.



CHAPTER VII

THE PUBLIC SERVICE

71. Power to constitute offices and make appointments, etc.
72, Public Service Commission.

73. Public Service Commission to advise Governor,

74, . Performance of functions of Public Service Commission,

CHAPTER VIII

MISCELLANEQUS

75. Powcrs to dispose of land.

76. Powers of pardon, etc.

77.  Powers of Attorney-General in relaiion to criminal proceedings.
78. Mayor of Gibraltar. ‘

79. Interpretation.

80. References to public office, etc.

81. ' Acting appointments.

82, Re-appomtments and concurrent appointments,
83. Resignations.

84. Saving for jurisdiction of courts.

85. Removal from office.

86. Power reserved to Her Majesty.

SCHEDULE TOQ THE CONSTITUTION
OaATHS

CHAPTER 1

PROTECTION OF FUNDAMENTAL RIGHTS AND FREEDOMS
OF THE INDIVIDUAL

1. It is hereby recognised and declared that in Gibraltar there have Fundamental
existed and shall confinue to exist without discrimination by reason of rights and
race, place of origin, political opinions, colour, creed or sex, but subject f't?‘t’ﬁt’m
to respect for the rights and freedoms of othets and for the public jp4itiual

interest, each and all of the following human rights and fundamental
freedoms, namely-— ’

{a) the right of the individual to life, liberty, security of the person and
the protection of the law ;

(k) freedom of conscience, of expression, of assembly and association
and of freedom to establish schools ; and

(¢} the right of the individual to protection for the privacy of his home
and other property and from deprivation of property without
compensation, .

and the provisions of this Chapter shall have effect for the purpose of
affording protection to the said rights and freedoms subject to such
limitations of that protection as are contained in those provisions, being
limitations designed fo ensure that the enjfoyment of the said rights and
freedoms by any individual does not prejudice the rights and freedoms
of others or the public interest.

2—(1) No person shall be deprived of his life intentionally save in Protection

exacution of the sentence of a court in respect of a criminal offence of
which he has been convicted.

5
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(2) A person shall not be regarded as having been deprived of his
life in contravention of this section if he dies as the result of the use,
to such extent and in such circumstances as are permittad by law,
of such force as is reasonably justifiable-—

(@) for the defence of any person from violence or for the defence

of property ;

(b) in order to effect a lawlul arrest or to prevent the escape of

a person lawfully detained ;
{c) for the purpose of suppressing a riot, insurrection or mutiny ; or
{d) in order to prevent the commission by that person of a criminal
offence,
or if he dies as the result of a lawful act of war.

3—{1) No person shall be deprived of his personal liberty save
as may be authorised by law in any of the following cases, that is to
say— ’

{a) in consequence of his unfitness to plead to a criminal charge or
in execution of the sentence or order of a court, whether in
Gibraltar or elsewhere, in respect of a criminal offence of which
he has been convicted ;

(H) in execufion of the order of a court punishing him for contempt
of that court or of another court ;

(¢} in exscution of the order of a court made to secure the fulfii-
ment of any obligation imposed on him by law ;

(d) for the purpose of bringing him before a court in execution of
the order of a court ;

(¢) upon reasonable suspicion of his having committed, or being
about to commit, a criminal offence ;

(f) in the case of a person who has not aitained the age of eighteen
years, for the purpose of his education or welfare ;

(g) for the purpose of preventing the spread of an infectious or
contagious disease ;

{7 in the case of a person who is, or is reasonably suspected to be,
of unsound mind or addicted to drugs or alcohol for the purpose of
his care or treatment or the protection of the community ;

(f) for the purpose of preventing the unlawful entry of that person
into Gibraltar, or for the purpose of eflecting the expulsion,
extradition or other lawful removal of that person from Gibraltar
or the taking of proceedings relating thereto.

(2) Any person who is arrested or detained shall be informed as
soon as reasonably practicable, in a language that he understands,
of the reasons for his arrest or daten;ion_

(3) Any person who is arrested or detained—

(a2) for the purpose of bringing him before a court in execution of

the order of a court ; or

(b) upon reasonable suspicion of his having committed, or being

about to commit, a criminal offence,
and who is not released, shall be brought without undue delay before
a court; and if any person arrested or detained as mentioned in

6



paragraph (b) of this subsection is not tried within a reasonable time,
then, without prejudice to any further proceedings that may be brought
against him, he shall be released either unconditionally or upon
reasonable conditions, including in particular such conditions as are
reasonably necessary to ensure that he appears at a later date for trial
or for proceedings preliminary to trial.

(4) Any person who is urnlawfully arrested or detained by any other
person shall be entitled t» compensation therefor from that other
person.

4.—(1) No person shall be held in slavery or servitude.
{2} No person shall be required to perform forced labour.

(3) For the purposes of this section, the expression “ forced labour ™
does not include—

(@) any labour required in consequence of the sentence or order of
a court ; .

(b} labour required of any person while he is lawfully detained that,
though not required in consequence of the sentence or order of
a court, is reasonably nccessary in the interests of hygiene or
for the maintenance of the place at which he is detained :

(¢) any labour required of a member of a disciplined force in
pursiance of his duties as such or, in the case of a person who has
conscientious objections to service as a member of a naval, military
or air force, any labour that that person is required by law to
perform in place of such service ; or -

(d} any labour required during a period of public emergency or in
the event of any other emergency or calamity that threatens the
life or well-being of the community, to the extent that the requiring
of such labour is reasonably justifiable, in the circumstances of
any situation arising or existing during that period or as a result
of that other emergency or calamity, for the purpose of dealing
with that situation.

5.—(1) No person shall be subjected to torture or to imhuman or
degrading punishment or other such treatment.

(2) Nothing contained in or done under the authority of any law shall
be held te be inconsistent with or in contravention of this section to the
extent that the law in question authorises the infliction of any descrip-
tion of punishment that was lawful in Gibraltar immediately before
this section came into force.

6.—(1) No property of any description shall be compulsorily taken
possession of, and no interest in or right over property of any descrip-
tion shall be compulsorily acquired, except where the following con-
ditions are satisfied, that is to say—

(a) the taking of possession or acquisition is necessary or expedient
in_the interssts of defence, public safety, public order, public
morality, public health, town and couniry planning or the develop-
ment or utilisation of any property in such a manner as to promote
the public benefit ; and

(b) there is reasonable justification for the causing of any hardship
that may result to any person having an in‘erest in or right over
the property ; and
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{c) provision is made by a law applicable to that taking of possession
or acquisition—
{i) for the prompt payment of adequate compensation ; and

(ii) securing to any person having an interest in or right over
the property a right of access to the Supreme Court, whether
direct or on appeal from any other authority, for the determi-
nation of his interest or right, the legality of the taking of
possession or acquisition of the property, interest or right,
and the amount of any compensation to which he is entitled,
and for ihe purpose of obtaining prompt payment of that
compensation.

(2} No person who is entitled to compensation under this section
shall be prevented from remitting, within a reasonable time after he
has received any amount of that compensation, the whole of that
amount {free from any deduction, charge or tax imposed in respect
of its remission) to any country of his choice outside Gibraltar.

(3) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of the last
preceding subsection to the extent that the law in question authorises—

(a) the attachment, by order of a court, of any amount of compen-
sation to which a person is entitled in satisfaction of the judgment
of a court or pending the determination of civil proceedings to
which he is a party ;

(b) the imposition of reasonable restrictions on the manner in which
any amount of compensation is to be remitted’;

(c) the imposition of—
(i) any deduction, charge or tax; or
(i) any obligation or restriction relating to exchange control,

that is impesed generally in respect of the remission of moneys
from Gibraltar and that is pot discriminatory within the meaning
of section 14(2) of this Constitution.

{(4) Nothing contained in or done under the anthority of any law shall
be held to be inconsistent with or in contravention of subsection (1)
of this section—

{a) to the extent that the law in question makes provision for the
taking of possession or acquisition of property—

(i) in satisfaction of any tax, rate or due ;

(i) by way of penalty for breach of the law or forfeiture or
seizure in consequence of a breach of the law ;

(iii) as an incident of a lease, tenancy, mortgage, charge, sale,
pledge or contract ;

(iv) in the execution of the judgment, or erder of a court ;
(v) by reason of its being in a dangerous state or injurious to
the health of human beings, animals, trees or plants ;
(vi) in consequence of any law with respect to the limitation of
actions or acquisitive prescription ;
8



{vii) for so long only as may be necessary for the purposes of
any examination, investigation, trial or inquiry or, in the case
of land, the carrying out thereon—

{A) of work of soil conservation or the conservation of other
natural resources ; or

{B) of agricultural development or improvement that the
awner or occupier of the land has been required, and has,
without reasonable and lawful excuse, refused or failed
to carry out ;

(viii) by way of the taking of a sample for the purposes of any
law ; or

(ix) where the property consists of an animal upon its being
found trespassing or straying ;

(b) to the extent that the law in question makes provision for the
taking of possession or acquisition of-—

(i) enemy property ;

{ii) property of a person who has died or is unable, by reason
of legal incapacity, to administer it himself, for the purpose of
its administration for the benefit of the persons entitled to the
beneficial interest therein ;

(iif) property of a person adjudged bankrupt or a body cor-
porate in liquidation, for the purpose of its administration
for the benefit of the creditors of the bankrupt or body
corporate and, subject thereto, for the benefit of other persons
cntitled to the beneficial interest in the property ; or

{iv) property subject to a trust, for the purpose of vesting the
property in persons appointed as trustees under the instru-
ment creating the trust or by a court or, by order of a court,
for the purpose of giving effect to the trust.

{5) Nothing in this section shall affect the making or operation of
any law so far as it provides for the vesting in the Crown the ownership
of underground water or unextracted minerals.

{6} Nothing in this section shall affect the making or operation of any
law for the compulsory taking of possession in the public interest of
any property, or the compulsory acquisition in the public interest of any
property, or the compulsory acquisition in the public interest of any
interest in or right over property, where that property, interest or right
is held by a body corporate established by law for public purposes
in which no moneys have been invested other than moneys provided
from public funds.

7—(1) Except with his own consent, no person shall be subjected
to the search of his person or his property or the entry by others on
his premises.

(2) Nothing contained in or done under the azuthority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision—

(a) in the interests of defence, public safety, public order, public
morality, public health, town and country planning, the develop-
‘ment or wilisation of mineral resources, or the development or
utilisation of any other property in such a manner as to promote
the public benefit ;
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() for the purpose of protecting the rights or freedoms of other
persons ;

(¢) to enable an officer or agent of the Government, a local govern-
ment authority, or a body corporate estabiished by law for public
purposes, to enter on the premises of any person in order to value
those premises for the purpose of any tax, rate or due, or in order
{0 carry out work connected with any property that is lawfully on
those premises and that belongs to the Government, that iocal
ggvernmcnt authority or that body corporate, as the case may

; or

{d) to authorise, for the purpose of enforcing the judgment or order
of a court in any civil proceedings, the search of any person
or property by order of a court or the eniry upon any premises
by such order,

except so far as that provision or, as the case may be, the thmg done
under the authority thereof is shown not te be reasonably justifiable
in a democratic society.

8.—(1) If any person is charged with a criminal offence, then, unless
the charge is withdrawn, the case shall be afforded a fair hearing within
?, reasonable time by an independent and impartial court established by
aw.

{2) Every person who is charged with a criminal offence—

(a) shall be presumed to be innocent until he is proved or has
pleaded guilty ;

{5} shall be informed as soon as reasonably practicable, in-a language
that he understands and in detail, of the nature of the offence ;

(c) shall be given adequate time and facilities for the preparation of
his defence ; : o

(d) shall be permitted to defend himself in pérson or,.at his own
expense, by a legal representative of his own choice or, where ko
prescribed, by a legal representative provided at the public
expense ;

(e} shall be afforded facilities to examine, in person or by his legal
representative, the witnesses called by the -prosecution befors any
court, and to obtain the atiendance and carry out the.examination
of witnesses to testify on his behalf before that court: on the same
coléditions as those applying to witnesses called by the prosecution ;
an

(f) shall be permitted to have without payment the assistance of an
interpreter if he cannot understand the language used at the trial
of the offence,

and, except with his own consent, the trial shall not take place in
hiz absence unless he so conducts himself as to render the :continuance
of the proceedings in his presence impracticable and the court has
ordered him to be removed and the trial to proceed in his absence.

{3) When a person is tried for any criminal offence, the accused
person or any person anthorised by him in that behalf shall, if he so
requires and subject to payment of such reasonable fec as may be
specified by or under any law, be given within a reasonable time after
judgment a copy for the use of the accused .person of any record of
the procesdings made by or on behalf of the court.
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(4) No person shaii be held to be guilty of a criminal offence on
account of any act or omission that did not, at the time it took
place, constitute such an offence, and no penalty shall be imposed for
any criminal offence that-is severer in -degree or description than the
maximum penalty that might have been imposed for that offence at
the time when it was committed.

{5) No person who shows that he has been tried by a competent
court for a criminal offence and either convicted or acquitted shall
again be tried for that offence or for any other criminal offence of
which he could have been convicted at the trial of that offence, save
upon the order of a superior court in the course of appeal or review
proceedings relating to the conviction or acquittal.

(6) No person shall be tried for a criminal offence if he shows that
he has been granted a pardon, by competent authority, for that offence.

(7) No person who is tried for a criminal offence shall be compelled
to give evidence at the trial.

(8) Any court or other authority required or empowered by law
to determine -the existence or extent of amy <ivil right or obligation
shall be established by law and shall be independent and impartial ;
and where proceedings for such a determination are instituted by any
person before such a court or other authority, the case shall be given
a fair hearing within a reasonable time.

(9) Except with the agreement of all the parties thereto, all pro-
ceedings of every court and proceedings for the determination of the
existence or extent of any civil right or obligation before any other
authority, including the announcement of the decision of the court or
other aunthority, shall be held in public.

(10) Nothing in the last foregoing subsection shall prevent the court
or other authority from excluding from the proceedings {except the
announcemant of the decision of the court or other authority) persons
other than the parties thereto and their legal representatives to such
extent as the court or other authority—

(@) may by law be empowered so to do and may consider necessary
or expedient in circumstances where publicity would prejudice the
. Interests of justice, or in iunterlocutory proceedings, or in the
interests of public morality, the welfare of persons under the age
of eighteen years or the protection of the private lives of persons

. - concerned in the proceedings ; or

(b) may by law be empowered or required to do so in the interests
of defence, public safety or public order.

(11) Nothing contained in or donc under the authority of any law
shall be held to be inconsistent with or in contravention of—

{a) subslectifm {(2)(a) of this section, to the extent that the law in
question imposes upon any person charged with a criminal offence
the burden of proving particular facts ; ‘

{b) subsection (2)(¢) of this section, to the extent that the law in
question - imposes conditions that must be satisfied if witnesses
called to testify on behalf of an accused person are to be paid
their expenses out of public funds ; -
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{c) subsection (5) of this section, to the extent that the law in question
authorises a court to try a member of a disciplined force for
a criminal offence notwithstanding any trial and conviction or
acquiital of that member under the disciplinary law of that force.
so, however, that any court so trying such a2 member and convicting
him shall in sentencing him to any punishment take into account
any punishment awarded him under that disciplinary law.

(12) In this section—

“ criminal offence * means a crime, misdemeanour or contravention
punishable under the law of Gibraltar ;

“legal representative ™ means a person lawfully in or entitled to
be in Gibraltar and entitled to practise in Gibraltar as a barrister or,
except in relation to proceedings before a court in which a solicitor
has no right of audience, as a solicitor.

9.—(1} Except with his own consent, no person shall be hindered in
the enjoyment of his freedom of conscience, and for the purposes of this
section the said freedom includes freedom of thought and of religion,
freedom to change his religion or belief, and freedom, either alone or
in community with others and both in public and in private, to manifest
and propagate his religion or belief in worship, teaching, practice and
observance.

(2} Except with his own consent (o, if he is under the age of eighteen
years, the consent of his guardian), no person attepding any place of
education shall be required to receive religious instruction or to take
part in or attend any religious ceremony or observance if that instruc-
tion, ceremony or observance relates to a religion that he does not
profess,

(3) No religious community or denomination shall be prevented from
making provision for the giving, by persons lawfully in Gibraltar, of
religious instruction to persons of that community or denomination in
the course of any education provided by that community or
denomination.

{4) No person shall be compelled to take any oath that is contrary
to his religion or belief or to take any oath in a manner that is contrary
to his religion or belief.

(5) Nothing contained in or done under the authorﬁy of any law
shall be held to be inconsistent with or in contravention of subsection
(1) or (3) of this section to the extent that the law in question mekes
provision—
(@) in the interests of defeuce, public safety, public order, public
morality or public health ; or
(5) for the purpose of protecting the rights and freedoms of other
persons, including the right to observe and practise any religion or
belief without the unsolicited intervention of persons professing any
other religion or belief,
except so far as that provision, or as the case may be, the thing done
under the authority thereof is shown not to be reasonably justifiable in
a democratic sociaty.
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10.~—{1) Except with his own consent, no person shall be hindered in
the enjoyment of his freedom of expression, that is to say. freedom
to hold opinions and to receive and impart ideas and information
without interference, and freedom from interference with his corres-
pondence,

(2) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision— '

(q) in the interests of defence, public safety, public order, public
morality or public health ;

(b) for the purpose of protecting the reputations, rights and free-
doms of other persons or the private lives of persons concerned
in legal proceedings, preventing the disclosure of information
reccived in confidence, maintaining the authority and independence
of the courts, or regulating telephony, telegraphy, posts, wireless
broadcasting, tclevision, public exhibitions or public entertain-
ments ; or

{c) for the imposition of restrictions upon public officers,

except so far as that provision or, as the case may be. the thing done
under the authority thereof is shown not to be reasonably justifiable in
a democratic society.

11.—(1) Except with his own consent, no person shall be hindered
in the enjoyment of his freedom of assembly and association, that is
to say, his right to assemble freely and associate with other persons and
in particular to form or belong to trade wnions or other associations for
the protection of his interests.

{2) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of this section to
the extent that the law in question makes provision—

(@) in the interests of defence, public safety, public order, public
morality or public health ;

(b) for the purpose of protecting the righis or freedoms of other
persons ;
(c) for the imposition of restrictions upon public officers ;

(d) for the regisiration of trades unions in a register established by
or under a law and for imposing reasonable conditions relating to
the procedure for entry on such a register (including.conditions as
tp the minimum number and qualifications of persons necessary
to constitute a trade union qualified for registration); or

(e) for the imposition of restrictions upon persons who are not
resident in Gibraltar with respect to the holding of office in a
trade union or membership of the general committee of manage-
ment of a trade union or with respect to voting in any proceed-
ings of a trade union relating to or connected with the calling or
financing of a strike,

except so far as that provision or, as the case may be, the thing done
uhder the authority thereof is shown not to be reasonably justifiable in
a democratic society.
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121} No religious denomination and no religious, social, ethnic or
cultural association or group shall be prevented from establishing and
mairntaining schools at its own expense.

(2) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of the preceding sub- .
section to the extent that the law in question makes provision—

(@) in the interests of defence, public safety, public order. public
morality or public health ; or

(b) for regulating such schools in the interests of persons receiving
instruction therein,

except so far as that provision or, as the case may be, the thing done
under the authority thereof is shown not to be reasonably justifiable in
a democratic society.

{(3) No person shall be prevented from sending his child {including a
person of whom he is the guardian) to any such school by reason
only that the school is not a school established or maintained by the
Government.

13.—(1) No person shall be deprived of his freedom of movement, and
for the purposes of this section the said freedom means the right to
move freely throughout Gibraltar, the right to reside in any part of
Gibraltar, the right to enter Gibraltar, the right to leave Gibraltar and
immunity from expulsion from Gibraltar,

~ {2) Any restriction on a person’s freedom of movement that is
involved in his lawful detention shall not be held to be inconsisient with
or in contravention of this section.

(3) Nothing contained in or done under the authority of any law shall
be held to be inconsistent with or in contravention of this section to the
extent that the law in question makes provision—

{a) for the imposition of restrictions, by order of a court, on the
movements or residence within Gibraltar of any person either in
consequence of his having been found guilty of a criminal offence
under the law of Gibraltar or for the purpose of ensuring that he
appears before a court at a later date for trial in respect of such
a criminal offence or for proceedings preliminary to trial or for
proceedings relating to his extradition or other lawful removal from
Gibraltar ;

(b) for the imposition of restrictions on the movement or residence
within Gibraltar of any person whe does not belong to Gibraltar
or the exclusion or expulsion from Gibraltar of any such person ;

(o] _for'the imposition of restrictions on the acquisition or use by any
person of land or other property in Gibraltar ;

(d) for the imposition of restrictions on the movement or residence
in Gibraltar or on' the right to leave Gibraltar of persons generally
or any class of persons that are reasonably required—

(i) in the interests of defence, public safety, public order, public
morality or public health ; or .

(ii) for the purpose of protecting the rights and freedoms of other
persons, .
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except so far as that provision or, as the case may be, the thing
done under the authority thereof is shown not to be reasonably
justifiable in a democratic society ;

(¢) for the removal of a person from Gibraltar 10 be tried outside
Gibraltar for a criminal offence or to undergo imprisonment out-
side Gibraltar in execution of the sentence of a court in respect of
a criminal offence of which he has been convicted ; or

(f) for the imposition of restrictions on the right of any person to
leave Gibraltar in order to secure the fulfilment of any obligations
imposed upon that pemon by law, except so far as the provision or,
as the case may be, the thing done under the authority thereof is
shown not 10 be reasonably justifiable in a democratic society.

14.—(1) Subject to the provisions of subsections (4), {5) and (7} of
this section, no law shall make any provision that is discriminatory
either of itself or ia its effect.

{2) Subject to the provisions of subsections (6), (7) and (8) of this
soction, no person shall be treated in a discriminatory manner by any
person acting in the performance of any public function conferred by
any law or otherwise in the performance of the functions of any public
office or any public authority.

(3) In this section, the expression * discriminatory ** means affording
different treatment to differemt persons attributable wholly or mainly to
their respective descriptions by race, caste, place of origin, political
opinions, colour or creed whereby persons of one such description are
subjected to disabilities or restrictions 10 which persons of another sich
description are not made subject or are accorded privileges or
advantages that are not accorded to persons of another such description,

{4). Subsection {1} of this section shall not apply to any law so far as

that law makes provision—

(a) for the appropriation of revenues or other funds of Gibraltar

(b) with respect to persons who do not belong to Gibraltar ;

(¢} for the application, in the case of persons of any such description
as is mentioned in the last preceding subsection (or of persons
conneoted with such persons), .of the law with respect to adoption,
marriage. divorce, burial, devolution of property on death or other
like matters that is the personal law applicable to persons of that
description ; or

(d) for conferring the status of a Gibraltarian for the purposes of
the Gibraltarian Status Ondinance(a) upon any person or for with-
drawing that status from any person or for deeming a firm or
company to be under non-Gibraltarian control for the purposes
of the Trade Restriction Ordinance(b).

(5) Nothing contained in any law shall be held to be inconsistent

t\;.;ith.or in contravention of subsection (1) of this section to the extent
at—

(@) it requires a person to belong. to Gibraltar or to possess any

other qualification (not being a qualaﬁcatmn specifically re]aung

to race, caste, place of origin, political opinions, colour or creed)

(n) Chapter 70 of the Laws of Gibzaltar.
(b) Chapier 152 of the Laws of Gibraltar.
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_in order to be eligible for appointment to any office in the public

“service or in a disciplined force or in the service of a-local
government authority or 'in a body corporaie established by law
for public purposes ; or

(b} it makes reasonable provision for ensuring that persons holding

office “as aforesaid and giving instruction in schools maintained by
the Government of Gibraltar and attended wholly or mainly by
pupils of a particular religious community or denomination are
acceptable on moral and religious grounds to that religious com-
munity or denomination, or to the authorities of that community
or. denomination.

(6) Subsection (2) of this section shall not apply to anything which
is expressly or by necessary implication authorised to be done by any
such provision of law as is referred to in subsection (4) or (5) of this
section.

(7) Nothing contained in or done under the authority of any law
shall be held to be inconsistent with or in contravention of this section
to the extent that the law in question makes provision whereby persons
of any such description as is mentioned in subsection (3} of this section
may be subjected to any restriction on the rights and freedoms
guaranteed by sections 7, 9, 10, 11, 12 and 13 of this Constitution, being
such a restriction as is authorised by section 7(2). 9(5), 10(2), 11(2), 12(2)
or 13(3) of this Constitution, as the case may be

{8) Subsection (2} of this section shall not affect any discretion relating
to the institution, conduct or discontinuance of civil or criminal pro-
ceedings in any court that is vested in any person by or under this
Congtitution or any other law.

15.-{1) If any person alleges that any of the foregoing provisions of
this Chapter has been, is being or is likely to be contravened in relation
to him, then, without prejudice to any other action: with respect to the
same matter that is lawfully available, that person may apply to the
Supreme Court for redress.

(2) The Supreme Court shall have original jurisdiction to hear and
determine any application made by any pemon in pursuance of the
preceding subsection, and may make such orders, issue such writs and
give such directions as it may consider appropriate for the purpose of
enforcing, or securing the enforcement of, any of the foregoing
provisions of this Chapter to the protection of which the person
concerned is entitled,

(3) The Supreme Court shall have such powers in addition to those
conferred by the preceding subsection as may be prescribed for the
purpose of enabling that court more effectively to exercise the
jurisdiction conferred upon it by this section.

(4) The Chief Justice may make rules with respect to the practice
and procedure of the Supreme Court in relation to the jurisdiction
and powers conferred upon it by or under this section (including rules
with respect to the time within which applications to that court may
be made).

16.—{(1) Nothing contained in or done under the authority of any
regulation made under the Emergency Powers Order in Council 1939(a),
shall be held to be inconsistent with or in contravention of section 3,

(s} See 5.1. 19521, at p. 621. 1%



section 4(2) or any provision of sections 7, 9, 10, 11 or 12, section 13(1)
or (3) or section 14 of this. Constitution to the extent that the regula-
tion in question makes in relation to any period of public emergency
provision, or authorises the doing during any such period of anything,
that js reasonably justifiable in the circumstances of any situation
arising or existing during that period for the purpose of dealing with
that situation.

(2} Where any person who is lawfully detained in pursuance only of
such a regulation as is referred to in the preceding subsection so requests
at any time during the period of that detention (but if he has already
made such a request during that period not earlier than six months
after he last made such a request during that period), his case shall
be reviewed by an independent and impartial tribunal established by
law and presided over by a person, entitled to practise as a barrister
in Gibraltar, appointed by the Chief Justice.

{3) On any review by a tribunal in pursuance of this section of the
case of a detained person, the tribunal may make recommendations
concerning the necessity or expediency of continuing his detention to the
authority by which it was ordered but, unless it is otherwise prescribed,
that authority shall not be obliged to act in accordance with any such
recommendations.

17—(1) In this Chapter, unless the context otherwise requires—

“child” includes a stepchild and a child adopted in a manner
recognised by law ;

“ contravention ", in relation to any raquirement, includes a failure
to comply with that requirement, and cognate expressions shall be
construed accordingly ;

“court ” means any court of law having jurisdiction in Gibraltar,
including Her Majesty in Council, bui excepting, save in sections 2
and 4 of this Constitution and this section, a court established by a
disciplinary law ;

*“ member ”, in relation to a disciplined force, includes any person
who, under the law regulating the discipline of that force, is subject
1o that discipline.

(2} In this Chapter “a period of public emergency ™ means any
period during which—
{a) Her Majesty is at war ; or

(&) the provisions of Part II of the Emergency Powers Order in
Council 1939 are in operation in Gibraltar,

(3) For the purposes of this Chapter a person shall be deemed to
belong to Gibraltar if that person is a Gibraltarian for the purposes of
the Gibraltarian Status Ordinance :

Provided that 2 company or firm shall be deemed not to belong to
Gibraltar if (but only if) it is deemed to be under non-Gibraltarian
control for the purposes of the Trade Restriction Crdinance.

(4) In relation to any person who is a member of a disciplined force
taised in accordance with such provisions as may be prescribed by the
Legislature, nothing contained in or done under the authority of the
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disciplinary law of that force shall be held to be inconsistent with or. in
contravention of any of the provisions of this Chapter other than sections
2, 4 and 5.

(5) In relation to any person who is a member of a disciplined force
raised otherwise than as aforesaid and lawfully present in Gibraltar,
nothing contained in or done under the authority of the disciplinary
law of that force shall be held to be inconsistent with or in contravention
of any of the provitions of this Chapter,

(6) Nothing contained in section 10, 11 or 13 of this Constijtution shall
be construed as precluding the inclusion in the terms and conditions
of service of public officers of reasonable requirements as to their
communication or association with other persons or as to their miove-
ments or residence.

(7) References in this Chapter to any Ordinance are references to
that Ordinance as from time to time amended and include references
to any law replacing that Ordinance.

CHAPTER II
THE GOVERNOR AND THE DEPUTY (GOVERNOR

18. There shall be a Governor and Commander-in-Chief for Gibraltaz
who shall be appointed by Her Majesty and shall hold office during
Her Majesty’s pleasure and who shall be Her Majesty’s representative
in Gibraltar.

19. The Governor shall have such tunctions as may be prescribed
and such other functions as Her Majesty may be pleased to assign to
him and, subject to the provisions of this Constitution and any law by
which any such functions are prescribed, shall do or execute all things
that belong to his office (including the exercise of any functions that are
expressed to be exercisable by him in his discretion) according to such
instructions (if any) as Her Majesty may see fit to address to him:

Provided that the question whether or not the Governor has in any
matter complied with any such instructions shall not be enquired into
in any court of law.

20. Every person appointed to the office of Governor shall, before
entering upon that office, take and subscribe oaths of allegiance. and
for the due execution of the office in the forms set out in the Schedule
to this Constitution.

21.—(1) There shall be a Deputy Governor who shall be appointed
by the Governor in pursuance of instructions given by Her Majesty
through a Secretary of State and shall hold office during Her Majesty’s
pleasure. ~

{2) If the office of Deputy Governor is vacant or the person holding
that office is administering the government of Gibraltar or is absent
from Gibraltar or is for any other reason unable to discharge the
functions of the office, then the Govemor, acting in his discretion, may
appoint a person to act as Deputy Governor and any such person shall
continue to act until his appointment is revoked by the Govemor,
acting in his discretion,
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22—(1) During any period when the office of Governor is vacant Succession to
or the Governor is absent from Gibraltar or is for any other reason Eovernment.

unable to discharge the functions of his office those functions shall,
during Her Majesty’s pleasure, be assumed and discharged by such
person as Her Majesty may have designated in thai behalf by
instructions given through a Sccretary of State.

{2) Before assuming the functions of the office of Governor, any such
person as aforesaid shall make the oaths directed by the last foregoing
section to be made by the Governor.

(3) Any such person as aforesaid shall not continue to perform the
functions of the office of Governor after the Governor or some other
person having a prior right to perform the functions of that office has
notified him that he is about to assume or resume those functions.

(4) The Governor or any other person as aforesaid shall not for the
purposes of this section be regarded as absent from Gibraltar or as
unable to perform the functions of the office of Governor at any time

when there is a subsisting appointment of a deputy under the next
following section.

23.—(1) Whenever the Governor—

(a) has occasion to be absent from Gibraltar for a pericd which he
has reason to believe will be of short duration ; or

(#) is suffering from an illness which he has reason to believe will
be of short duration,

he may by writing under his hand appoint any person in Gibraltar to
be his deputy during such absence or illness and in that capacity to
perform on his behalf such of the functions of the office of Governor
as may be so specified.

(2) The power and authority of the Governor shall not be abridged,
altered or in any way affected by the appointment of a deputy under
this section, and a deputy shall conform to and obscrve ail mstructions
that the Governor may from time to time address o him :

Provided that the question whether or not a deputy has conformed

to and observed any such instructions shall not be enquitred into in
any court of law.

(3) A person appointed as a deputy under this section shall hold that
appointment for such period as may be specified in the instrument
by which he is appointed, and his appointment may be revoked at any
time by Her Majesty by instructions given through a Secretary of
State or by the Governor.

{4) In this section **the Governor” means any person holding the
office of Governor and includes any person discharging the functions
of that office under the last foregoing section.

(5) The powers of the Governor under this section shall be exercised
by him acting in his discretion,

(6) In subscction (1) of this section the reference to any functions of
the office of Governor does not include a reference to any funciions
conferred upon the Governor by any Act of the Parliament of the
United Kingdom or by any Ordeér of Her Majesty in Council or other
instrument made in relation to Gibraltar under any such Act.
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CHAPTER. HI

THE LEGISLATURE
Part I—The Gibraltar House of Assembly

24. There shall be a Legislature for Gibraltar, which, subject o the
provisions of this Chapter, shall consist of the Governor and the
Assembly.

25.—(1) There shall be a House of Assembly for Gibraltar, which
shall be styled the Gibraltar House of Assembly.

(2) The Assembly shall consist of—

(a) the Speaker ;

(b} the Aitorney-General and the Financia] and Development Secre-
tary, who shall be ex-officio members of the Assembly ; and

{c) fifteen Elected Members elected in such manner as may be
prescribed.

26.—(1) The Speaker of the Assembly shall be appointed by the
Governor, acting after consuftation with the Chief Minister and with
the Leader of the Opposition (if any).

(2) No person shall be qualified for appointment as Speaker if—
(a) he is an Elected Member of the Assembly ;

(&) he is not a British subject who has attained the age of twenty-one
years ; or

(c) he is a person disqualified for election as an Elected Member of
the Assembly under section 28 of this Constitution.

(3) A person shall vacate the office of Speaker—

{a) if, at the sitting of the Assembly next following his appointment,
his appointment is not confirmed by resolution of the Assembly ; -

(bY if the Governor, acting after consultation with the Chief Minister
and with the Leader of the Opposition (if any), so directs ;

¢) if any circumstances arise that would cause him to be disqualified
( )for ele}ction as an Elected Member of the Assembly by virtue of
section 28(1) of this Constitution ;

() if he is nominated for election as an Elected Member of the
Assembly ; or

(2} when the Assembly first sits after any general election of Elected
Members,

4) If the person holding the office of Speaker is absent from
Gig}r)altar or ils::'cfor any othegr reason unable to perform the functions
of his office, those functions may be performed by such person (being
a person qualified for appointment as Speaker} as may from_time to
time be designated in that behalf by the Governor, acting after con-
sultation with the Chief Minister and with the Leader of the Opposition
(if any). :

(5) No business shall be transacted in the Assembly at any time when
the office of Speaker is vacant.
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27. Subject to the provisions of the next following section of this Qua]lffica-
Constitution, a person shall be qualified to be elected an Elected Eﬁ’e’ge‘;"
Member of the Assembly if, and shall not be qualified to be so elected Members.
unless, at the date of his nomination as a candidate for election, he
is a British subject who has attained the age of twenty-one years.

28.—(1) No person shall be qualified to be elected as an Elected E;;‘;“é)‘iﬁca'

Member of the Assembly who— Elected

(a) is, by virtue of his own act, under any acknowledgment of Members.
allegiance, obedience or adherence to a foreign power or state ; or

(b) is a member of the regular armed forces of Her Majesty ; or
(c) is a minister of religion ; or
{d) holds, or is acting in, a public office ; or

(¢) has been adjudged or otherwise declared bankrupt under any
law in force in any part of the Commonwealth and has not been
discharged ; or

(f is a person certified to be insane or otherwise adjudged to be
of unsound mind under any law in force in Gibraltar ; or

{(g) is under sentence of death imposed on him by a court of law in
any part of the Commonwealth, or is under a sentence of imprison-
ment (by whatever name called) exceeding twelve months imposed
on him by such a court or substitnted by competent authority for
some other sentence imposed on him by such a court, or is
under such a sentence of imprisonment the execution of which
has been suspended ; or

(%) is not qualified to be registered as a voter at elections of Elected
Members of the Assembly or, being so qualified, is not so
registered ; or

(7) is disqualified for election by any law for the time being in force
in Gibraltar by reason of his holding, or acting in, any office
the functions of which involve—

(i) any responsibility for, or in connection with, the conduct of
any election ; or

(i) any responsibility for the compilation or revision of any
electoral register ; or

() is disqualified for election by any law in force in Gibraltar relating
to offences connected with elections,

(2} For the purpose of paragraph (g) of the last foregoing sub-
section—
(@) two or more terms of imprisonment that are required to be
served consecutively shall be regarded as a single term of imptison-
ment for the aggregate period of those terms ;

(®) no account shall be taken of a sentence of imprisonment imposed
as an alternative to or in default of the payment of a fine.

(3) The reference in subsection (1)b) of this section to a member of
the regular armed forces of Her Majesty shall not include a reference
to an officer of the Reserve of Officers of the Gibraltar Regiment or to a
member of the Reserve of that Regiment or the Royal Naval Reserve
except while he is called out for actual military or naval service,
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(4) If it is so prescribed by the Legisiature—

(a) a person shall not be disqualified for election as an Elected
Member of the Assembly by virtue of his holding or acting in
any public office specified (either individually or by reference to
a class of office} by the Legislature ; '

(b) a person may stand as a candidate for election as such not-
withstanding that he holds or is acting in any public office
specified (in the manner aforesaid) by the Legislature if he under-
takes to relinquish or, as the case may be, to cease to act in that
office if he is elected as an Elected Member of the Assembly; or

(©) any office specified (in the manner aforesaid) by the Legislature
being an office the emolumenis of which are paid, directly or
indirectly, out of public funds, but which would not otherwise
be a public office for the purposes of this section, shall be deemed
to be a public office for those purposes.

(5) Any law made in pursnance of paragraph (b) of the last foregoing
subsection may contain incidental and consequential provisions, includ-
ing provision that an Elected Member who has given such an under-
taking as is referred to in that subsection shall be incapable of taking his
seat in the Assembly umntil he has fulfilled that undertaking and shall
vacate his seat if he has not fulfilled it within such time as is specified
by such law; and for the avoidance of doubis it is hereby declared
that, where provision is made in pursuance of paragraph (c) of that sub-
section in respect of any offlice, provision may also be made in
pursuance of paragraph () of that subsection in respect of that office.

29.—(1) An Elected Member of the Assembly shall vacate his seat
therein—

(a) on a dissolution of the Assembly ;

(b) if he is absent from six comsecutive meetings of the Assembly
without having obtained before the termination -of any of such
meetings from the Speaker permission to be or to remain absent
therefrom ;

(c) if he ceases to be a British subject ; or

(d) subject to the provisions of the next foilowing section, if any other
circumstances arise that, if he were not an Elected Member
of the Assembly, would cause him to be disqualified for election
as such by virtue of subsection (1) of the last foregoing section.

(g) The provisions of subsection (1) of this section shall be without
prejudice to any provision contained in any law made in pursuance
of subsection (4)(b) of the last foregoing scction for the vacation by an
Elected Member of the Assembly of his seat.

{3) An Elected Member of the Assembly may resign his seat therein
by writing under his hand addressed to the Speaker and the seat
shall become vacant when the writing is received by the Speaker
(or, if the office of Speaker is vacant or the Speaker is for any reason
unable to perform the functions of his office, by such other péerson
as may be specified in the rules of procedure of the Assembly).

(4) If the seat in the Assembly of an Elected Member becomes
vacant otherwise than by reason of a dissolution of the Assembly,
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the writ for an election to fill the vacancy shall, unless the Assembly
is sooner dissolved, be issued within ninety days of the occurrence
of the vacancy. ‘

30.—(1) If circumstances such as are referred to in subsection (I1)(d)
of the last foregoing section arise hecause an Elecied Member of the
Assembly is under sentence of death or imprisonment, declared bank-
rupt, adjudged to be of unsound mind or convicted of an offence
relating to clections and it is open to the member to appeal against
the decision (either with the Jeave of a court or other authority or
without such leave), he shall forthwith cease to perform his functions
as a member of the Assembly but, subject to subsection (3) of this
section, he shall not vacate his seat until the expiration of a period
of thirty days thereafler:

Provided that the Speaker may, at the request of the Elected Member,
from time to time extend that period for thirty days to enable the
member to pursue any appeal in respect of his conviction or sentence
so however that extensions of time exceeding in the aggregate three
hundred and thirty days shall not bz given without the approval of the
Assembly signified by resolution.

(2) If, on the determination of any appeal, such circumstances as
aforesaid continue to exist and no further appeal is open to the
member, or if, by reason of the expiration of any period for entering
an appeal or notice thercof or the refusal of leave to appeal or for
any other reason, it ceases to be open to the Elected Member to appeal,
he shall forthwith vacate his seat.

(3) If at any time before the Elected Member vacates his seat such
circumstances as aforesaid cease to exist, his seat shall not become
vacant on the expiration of the period referred to in subsection (1) of
this section and he may resume the performance of his functions as
an Elected Member.

31.—(1) The Supreme Court shall have jurisdiction to hear and
determine any question whether—

(«) any person has been validly elected as an Elected Member of the
Assembly ;

(b) any person who has been appointed as Speaker was qualified to
be so appointed or has vacated the office of Speaker; or

(¢) any Elected Member of the Assembly has vacated his seat or
is required, under the provisions of the last foregoing section, to
cease to perform his functions as such.

(2) An application to the Supreme Court for the determination of
any question under paragraph (o) of the foregoing subsection may be
made by any person entitled to vote in the election to which the
application relates or by any person who was a candidate at that
election or by the Attorney-General and, if it is made by a person
other than the Attorney-General, the Attorney-General may intervene
and may then appear or be represented in the proceedings.

(3) An application to the Supreme Court {or the determination of
any question under subsection (1Kb) of this section may be made by
any Elected Member of the Assembly or by the Attorney-General
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(4) An application to the Supreme Court for the determination of
any question under subsection (i1)}c) of this section may be made—

(@) by any Elected Member of the Assembly or by the Attorney-
General ; or

(6) by any person rcgistered as a voter at electi ]
Members of the Assembly, : ons of Elected

?ﬁ?& if it Gis mafiic by a person other than the Attorney-General, the
Attorney-General may intervene and may then a
in the proceedings, Y y then appear or be represented

(5) The Legislature may make provision with respect to—

{a} t.he_q:rcumstanoes and manner in which and the imposition of
conditions upon which amy application may be made to the
Supreme Court for the detérmination of any question under this
section ; and .

{b) the powers, practice and procedure of the Supreme Court in
relation to any such application.

(6) A determination by the Supreme Court in proceedings under this
section shall not be subject to appeal. P w l

(7) In the exercise of h'is functions under this section, the Attormey-
General shall not be subject to the direction or control of any other
person or authority.

Part I1—Legislation and Procedure in the Gibraltar House of Assembly

32. Subject to the provisions of this Constitution, the Legislature
may make laws for the peace, order and good government of Gibraltar.

33.—(1) Subject to the provisions of the next following section, the
power of the Legislature to make Iaws shall be excrcisable by bills
passed by the Assembly and assented to by Her Majesty or by the
Governor on behalf of Her Majesty.

(2) When a bill is submitted to the Governor for assent in accord-
ance with the provisions of this Constitution he shall signify that he
assents, or withholds assent, thereto, or that he reserves the bill for the
signification of Her Majesty’s pleasure:

Provided that the Governor shall reserve for the signification of Her
Majesty’s pleasure any bill—

(@) that appears to him, acting in his discretion, to be in any way
‘répugnant to -or immconsistent with the provisions of this Con-
stitution ; or

(b that determines or regulates the privileges, immunities or
powers of the Assembly or of its members,

unless he has been authorised by a Secretary of State to assent to it.
(3) When a bill has been reserved for the signification of Her
Majesty’s pleasure and the Governor is informed by a Secretary of

State that Her Majesty is pleased to assent, the Gov2rnor shall signify
such assent by Proclamation published in the Gazette,
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(4) No law made by the Legislature shall come into operation until
it has been published in the Gazette but the Legislature may postpone
the coming into operation of any such law and may make laws with
retrospective effect. '

(5) All laws made by the Legisiature shall be styled * Ordinances ”
and the words of enactment shall be *“ Enacted by the Legislature of
Gibraltar ™.

34.—(1) If the Governor considers that the enactment of legislation
is necessary or desirable with respect to or in the interests of any
matter other than a defined domestic matter, but, after consultation
with the Gibraltar Council, it appears to him that Ministers are un-
willing to support the introduction into the Assembly of a bill for the
purpose or that the Assembly is unlikely to pass a bill introduced
therein for the purpose, the Governor may, with the prior approval of
a Secretary of State, cause a bill for the purpose to be published in the
Gazette and may (notwithstanding that the bill has not been passed by
the Assembly) assent thereto on behalf of Her Majesty:

Provided that the bill shall be published in the Gazette for at least
twenty-one days prior to assent unless the Governor certifies by writing
under his hand that the matter is too urgent to permit such a delay in
the giving of assent and so informs a Secretary of State.

(2) If the Governor considers that the epactment of legislation is
necessary or desirable with respect to any defined domestic matter in
the interests of maintaining the financial and economic stability of
Gibraltar, but, after consultation with the Gibraltar Council, it appears
to him that Ministers are unwilling to support the introduction into the
Assembly of a bill for the purpose or that the Assembly is unlikely to
pass a bill introduced therein for the purpose, the Governor may, with
the prior approval of a Secretary of State, intreduce a bill for the
purpose into the Assembly by means of a message addressed to the
Speaker, in which case—

(a) the Assembly shall have power to debate and pass the bill, but
shall not have power to amend the bill without the consent of the
Governor, signified by the Attorney-General or by the Financial
and Development Secretary ;

(b) if the bill is not passed by the Assembly within one month of
introduction the Governor may (notwithstanding that the bill has
not been passed by the Assembly), with the prior approval of a
Secretary of State, assent thereto (either without amendments or
with amendments to which the Governor has signified his consent)
on behalf of Her Majesty. .

Governor's
special
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(3) The powers of the Governor under this section shall be exercised -

by him acting in his discretion.

35.—(i) Except on the recommendation of the Governor signified by
the Financial and Development Secretary or by a Minister, the Assembly
shall not—

{a) proceed upon any bill (including any amendment to a bill)
that, in the opinion of the person presiding in the Assembly
makes provision for imposing or increasing any tax, rate or duty,
for imposing or increasing any charge on the revenues or other
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funds of Gibraltar, or for altering any such charge otherwise than
by reducing it, or for compounding or remitting any debt due to
Gibraltar ; or

(&) proceed upon any motion (including any amendment to a motion)
the effect of which, in the opinion of the person presiding in the
Assembly, would be to make provision for any of the purposes
aforesaid.

{2) Except with the consent of the Governor, acting in his discretion,
signified by the Attorney-General or by the Financial and Development
Secretary, the Assembly shall not proceed upon any bill (including any
amendment to a bill) that, in the opinion of the Governor, acting in his
discretion, signified as aforesaid, relates to or closely concerns a matter
that is not a defined domestic matter.

36. The Legislature may prescribe the privileges, immunities and
powers of the Assembly and its members, but no such privileges, im-
munities or powers shall exceed those of the Commons House of
Parliament of the United Kingdom or of the members thereof.

37—(1) Any law to which the Governor has given his assent may be
disaliowed by Her Majesty through a Secretary of State.

(2) Whenever such a law has been disallowed by Her Majesty :the
Governor shall cause notice of such disallowance to be published in
the Gazette and the law shall be annulled with effect from the date
of the publication of the notice.

(3) Section 38(2} of the Interpretation Act 1889(a) shal! apply to the
annulment of any law under this section as it applies to the repeal of
an Act of Parliament of the United Kingdom, save that any enactment
repcaled or amended by or in pursuance of that law shall have effect
as from the date of the annulment as if that law had not been made.

38.—(1) The sessions of the Assembly shall be held at such place and
begin at such time as the Governor, acting after consultation with the
Gibraltar Council, may from time to time by Proclamation published in
the Gazette appoint ; but a period of twelve months shall not elapse
between the date when the Assembly last sat in one session and the
date appointed for its first sitting in the next session. ‘

(2) Writs for a general election of Elected Members of the Assembly
shall be issued within sixty days of the date of any dissolution of the
Assembly and a session of the Assembly shall be appointed to commence
within thirty days of the date prescribed for polling at any such general
election.

39.—(1) The Governor, acting after consultation with the Chief
Minister, may at any time by Proclamation published in the Gazette
prorogue or dissolve the Assembly.

(2) The Governor shall dissolve the Assembly at the expiration of
four years from the date when the Assembly first meets after any
general election of Elected Members unless it has been sooner dissolved.

(a) 52 & 53 Vict. ¢ 63
26



40. The Assembly may from time to time make, amend and revoke
rules of procedure for the regulation and orderly conduct of their pro-
ceedings and the despatch of business, and for the passing, intituling
and numbering of bills and for the presentation thereof to the Governor
for assent.

41. No member of the Assembly shall be permitted (o take part in
the proceedings of the Assembly (other than proceedings necessary
for the purpose of this section) until he has made before the Assembly
an oath of allegiance in the form set out in the Schedule to this Con-
stitution.

42, There shall preside at any sifting of the Assembly the Speaker,
or in his absence a member of the Assembly elected by the Assembly
for the sitting.

43—1) A quorum of the Assembly shall consist of five persons
besides the Speaker or other person presiding at the sidting.

(2} If at any sitting of the Assembly any member who is present draws
the attention of the Speaker or other person presiding at the sitting
to the absence of a quorum and, afier such interval as may be
prescribed in the rules of procedure of the Assembly, the Speaker or
other person presiding at the sitting ascertains that a quorum of the
Assembly is still not present, the Assembly shall be adjourned.

(3) Subject to section 26(5) of this Constitution, the Assembly shall
not be disqualified for the transaction of business by reason of any
vacancy in the membership thereof including any vacancy not filled
when the Assembly first sits after any general election of Elected
Members ; and any proceedings therein shall be valid notwithstanding
that some person who was not entitled to do so sat or voted in the
Assembly or otherwise took part in those proceedings.

44,—{1) All questions proposed for decision in the Assembly shall
be determined by a majority of the votes of the members present and
voting :

Provided that the ex-officio members of the Assembly shall not vote
on any motion that, in the opinion of the Speaker or other person
presiding in the Assembly, is a motion of confidence or of no-confidence
in the Council of Ministers or in any individual Minister.

{2) The Speaker shall have neither an original nor a casting vote.

(3) A member of the Assembly who is presiding in the Assembly
in the absence of the Speaker shall have no casting vote but may
exercise an original vote that he would be entitled to exercise if he
were not presiding.

(#) If upon any question before the Assembly the votes are equally
divided, the motion shall be declared lost.

CHAPTER 1V
THE EXECUTIVE

45.—(1) The executive authority of the Governmeni of Gibraltar
shall vest in the Governor on behalf of Her Majesty : and, save as
otherwise provided in this Comnstitution, that authority may be exer-
;i_sed by the Governor either directly or through officers subordinate to

im.
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(2) Nothing in this section shall preclude persons or authorities other
than the Governor from exercising such functions as may be conferred
upon them by any law.

46.—(1) There shall be for Gibraltar a Gibraltar Council, which
shall consist of—

(@) the Deputy Governor, the Deputy Fortress Commander, the
Attorney-General and the Financial and Development Secretary ;
and

(&) the Chief Minister and such four other Ministers as may for the
time being be desighated in that behalf by the Governor, acting
after consultation with the Chief Minister.

47.—(1) There shall be for Gibraltar a Council of Ministers, which
shall consist of a Chief Minister and such number of other Ministers
(not being less than four nor more than eight) as may be prescribed
by the Governor, acting after consultation with the Chief Minister.

(2) The Governor, acting in his discretion, shall appeint as Chief
Minister the Elected Member of the Assembly who in his judgment is
most likely to command the greatest measure of confidence among the
Elected Members of the Assembly.

{3) The Ministers other than the Chief Minister shall be appointed
by the Governor, acting after consultation with the Chief Minister, from
among the Elected Members of the Assembly.

(4) If occasion arises for making an appointment under this section
while the Assembly is dissolved, a person who was an Elected Member
of the Assembly immediately before the dissolution may be appointed
as if he were still an Elected Member of the Assembly.

(5) The Governor, acting in his discretion, may remove the Chief
Minister from office if in his judgment the Chief Minister has ceased to
command the greatest measure of confidence among the Elected
Members of the Assembly and the Chief Minister shall also vacate his
office—

{d) when, after any dissolution of the Assembly, he is informed
by the Governor that the Governor is about to re-appoint him as
Chief Minister or to appoint another person as Chief Minister . or

(b) if for any reason other than the dissolution of the Assembly he
ceases to be an Elected Member of the Assembly.

{(6) A Minister other than the Chief Minister shall vacate his office—

(@) whenever the Governor appoints or re-appoints any person to be
Chief Minister ;

(B) if for any reason other than a dissolution of the Assembly he
ceases to be an Elected Member of the Assembly ; or

{¢) if the Governor, acting after consultation with the Chief Minister,
sa directs. :
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(7)) Whenever the office of Chief Minister is vacant or the Chief
Minister is absent from Gibraltar or is unable, by reason of illness or
for any other cause, to perform the functions of his office, the Governor
may authorise any other Minister to perform the functions of the
Chief Minister, and any Minister so authorised may perform those
functions until his authority is revoked by the Governor:

Provided that the Governor shall, so far as is practicable, consult the
Chief Minister before exercising his powers under this subsection.

48.(1) The Governor, acting after consultation with the Chief
Minister, may, by directions in writing, charge any member of the
Council of Ministers with responsibility for any business of the Govern-
ment of Gibraltar (including the administration of any department of
government) relating to any defined domestic matter.

-(2) Ministers shall be collectively responsible to the Assembly with
respect of any matter for which a Minister js responsible under this
section.

49. (1) Subject to the provisions of this section, the Governor shall
consult with the Gibraltar Council in the formulation of pelicy and in
the exercise of all powers conferred upon him by this Constitution or
any other law,

{2) The Governor shall not be obliged to consult the Gibraltar
Council in the formulation of polcy in respect of any defined
domestic matter or in the exercise of any power conferred upon him by
this Constitution or any other law, to the extent that that power relates
to a defined domestic matter.

(3) The Governor shall not be obliged to consult the Gibraltar
Council in respect of any of the following powers, to the extent that
those powers relate to any matter that is not a defined domestic
matter:-—

{a} any power conferred upon him by this Constitution or by any
other law that he is empowersd to exercise in pursuance of
instructions from Her Majesty ;

(b} any power conferred on him by this Constitution that he is
directed or empowered by this Constitution to exercise in his
discretion or after consultation with any person or authority other
than the Council ;

(c) any power conferred upon him by or under the Emergency
Powers Order in Council 1939 ; or

(d) any power conferred upon him by any other law that he is
empowered, either expressly or by implication, to exercise without
consulting the Council,

(4) The Governor shall not be obliged to consult the Gibraltar
Council in any case in which, in his judgment—
(@) it is in the public interest that he should act without consulting
the Council thereon ; or
{b) the matters to be decided are too unimportant to require the
advice of the Council thereon ; or
{c) the matters to be decided are too urgent to admit of his obtaining
the advice of the Council by the time within which it may be
neccssary for him te act:
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Provided -that before acting in pursuance of paragraph (c) of this

~ subsection the Governor shall, if practicable, consult with the Chief

Minister, and he shall in any case at the next convenient opportiunity
communicate to the Council the measures that he has adopted, with
the reasons therefor.

(5) In any case in which the Governor has consulted the Gibraltar
Counc_il then, subject to the provisions of subsection (4) of the next
following section, he may, if he thinks it right to do so, act against
the advice given to him by the Council ; but if he so acts he shall
without delay report the matter to a Secretary of State with the reasons
for his action.

(6) Whenever the Governor acts against the advice of the Gibraltar
Council any member of the Council may require that there shall be
recorded in the minutes any advice or opinion he may give upon the
question at issue and his reasons.

50.—(I) Subject to the provisions of this section, the Governor
shall consult with, and act in accordance with the advice of, the Council
of Ministers or a Minister acting under the general authority of the
Council in the formulation of policy relating to any defined domestic
matter and in the exercise of any power conferred upon him by this
Constitution or any other law, to the extent that that power relates
to a defined domestic matter.

(2) The Governor shall not be obliged to consult with, or act in
accordance with the advice of, the Council of Ministers or a Minister
in the exercise of—

(@) any power conferred upon him by this Constitution or by any
other law that he is empowered to exercise in pursuance of
instructions from Her Majesty .

(b) any power conferred on him by this Constitution that he is
directed or empowered by this Constitution te exercise in his
discretion or after consultation with any person or authority other
than. the Council or a Minister ;

(c) any power conferred upor him by or under the Emergency
Powers Order in Council 1939 ; or

() any power conferred upon him by any other law that he is
empowered, either expressly or by implication, to exercise without
consulting the Council or a Minister.

(3) The Governor may consult with the Gibraltar Council with
respect to any defined domestic matter instead of consulting with, or
acting in accordance with the advice of, the Council of Ministers or a
Minister in respect of that matter—

(a) if in the opinion of the Governor, acting in his discretion, that
matter closely concerns a matter that is not a defined domestic
matter ; or

(b) if the Chief Minister requests the Governor to consult the
Gibraltar Council concerning that matter,

(4) Where in purspance of the last preceding subsection the
Governor has consulted the Gibraltar Council in respect of a defined
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domestic matter he shall act in accordance with the advice of the
Gibraltar Council in respect of that matter unless—

(@) he is satisfied that it is necessary or desirable for him to act
against the advice of the Council in the interests of a matter
that is not a defined domestic matter ; or

(5) he has been authorised by a Secretary of State so to act in
the tnlerests of maintaining financial and economic stability in
Gibraltar,

in which case he may act against the advice of the Gibraltar Council
in respect of that matter.

351.—{1) The Gibraltar Council shall not be summoned except by the
authority of the Governor :

Provided that the Governor shall summon the Council if the Chief
Minister so recommends.

{2) The Governor shall determine what business shall be transacted
at meetings of the Gibraltar Council and shall, so far as is practicable,
attend and preside at meeiings of the Council.

(3) In the absence of the Governor there shall preside at any meeting
of the Gibraltar Council—

(a) the Deputy Governor ; or

(b) in the absence of the Deputy Governor, such other member of
the Council as may have been designated in that behalf by the
Governor.

(4} No business.shall be transacted in the Gibraltar Council if objec-
tion is taken by any member present that there are less than four
members of the Council present besides any member presiding.

(5) Subject to the last foregoing subsection, the Gibraltar Council
shal not be disqualified for the transaction of business by reason of any
vacancy in the membership of the Council (including any vacancy when
the Council is first constituted or is reconstituted at any time); and
any proceedings in the Council shall be valid notwithstanding that some
person who was not entitled to do so took part in those proceedings.

{6) (@) The Governor or other person presiding, when in his opinion
the business before the Gibraltar Council makes it desirable, may
summon any person {0 a meeting of the Council, notwithstanding that
the person is not a member of the Council.

{b) Any person so summoned shall be entitled to take part as if he
were 3 member in the proceedings of the Gibraltar Council relating to
the matter in respect of which he was summeoned, except that he shall
not have a right to vote.

{7) The powers of the Governor under this section shail be exercised
by him acting in his discretion.
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52.—(1) The Council of ‘Ministers shall not be summoned except by Proceed

the authority of the Chief Min!ster:
Provided that the Chief Minister shall surmmon the Council if the
Governor so requests.
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(2) The Chief Minister or, in the absence of the Chief Minister, such
otber Minister as may have been designated in that behalf by the Chief
Minister, shall determine what business shall be transacted, and shall
preside, at meetings of the Council of Ministers.

{3) No business shall be transacted in the Council of Ministers if
objection is taken by any Minister present that there are less than two
Ministers present besides the Minister presiding.

(4} Subject to the. preceding subsection, the Council of Ministers
shall not be disqualified for the transaction of business by reason of any
vacancy in the membership of the Council (including any vacancy when
the Council is first constituted or is reconstituted at any time); and
any procecdings in the Council shall be valid notwithstanding that some
person who was not entitled to do so took part in those proceedings.

{5) i the Attorney-General or the Financial and Development
Secretary is invited to attend any meeting of the Council of Ministers
for the purposes of any matter, he shall be entitled o take part in the
proceedings of the Council relating to that matter as if he were a
member of the Council, except that he shall not have a right to vote.

53.—(1) The Chief Minister shail—

(@) cause to be transmitted to the Governor copies of all papers
submitted for consideration by the Council of Ministers or any
committee thereof and all papers summoning the Council or any
such committee to meet, at the same time as those papers are
transmitted to its members ; and

(b)Y cause the Governor to be furnished as soon as possible after each
meeting of the Council of Ministers or any committee thereof, with
a copy of the minutes of the meeting showing the matters discussed
and the conclusions.reached at that meeting.

(2) The Chief Minister shall keep the Governor fully informed com-
cerning the general conduct of those matters for which he or any other
Minister is responsible and shali furnish the Governor with such
information as he may request in respect of any particular matter.

{3) The Chief Minister shall (unless he is satisfied that the Governor
has already been informed) inform the Govemor forthwith if it appears
to him that any matter that has been or about to be considered by
himself or by any other Minister is not a defined domestic matter or
closely concerns a matter that is not a defined domestic matter,

54,—(1) Before assuming the functions of his office a member of the
Gibraltar Council or of the Council of Ministers shall make before the
Govemoft, or some person authorised in that behalf by the Governor,
oaths of allegiance and for the due execution of his office in the forms_
set out in the Schedule to this Constitution.

(2) For the purposes of the preceding .subsection, any person sum-
moned to a mecting of the Gibraltar Council under section 51(6) of
this Constitution shall be deemed to be a member of the Council.

55—(1) For the purposes of this Constitution * defined domestic
matters ” means such matters as may from time to time be specified,
by directions in writing, by the Governor, acting in accordance with

instructions given by Her Majesty through a Secretary of State,
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(2) Any question whether any matter is a defined domestic matter
for the purposes of this Constitution shall be determined. by the
Governor, acting in his discretion, and the determination of the Governor
therein shall not be enquired inte in any court of law.

CHAPTER V

THE JUDICATURE

56.—(1) There shall be a Supreme Court for Gibraltar which shall
have unlimited jurisdiction to hear and determine any civil or criminal
proceedings under any law and such jurisdiction and powers as may
be conferred upon it by this Constitution or any other law.

(2) The Supreme Court shall, subject to section 59 of this Constitu-
tion, consist of one judge, that is to say, the Chief Justice. .

57.—(1) There shall be a Court of Appeal for Gibraltar which shall
have such jurisdiction and powers as may be conferred upon it by
this Constitition or any other law.

(2) The Court of Appeal shall, subject to section 59 of this Consti-
tution, consist of—

(a) a President and two Justices of Appeal or such a greater number
of Justices of Appeal as the Governor, acting after consultation
with the Gibraltar Council, may prescribe ; and

(k) the Chief Justice of the Supreme Court as an ex-officio member
of the Court of Appeal for all purposes except for the purpose of
constituting the Court of Appeal for the hearing and determination
of an appeal from his own decision.

(3) The office of a Justice of Appeal shall not without his consent be
abolished during his continuvance in office.

{4) For the purposes of any determination of the Court of Appeal—

(a) an umeven number of judges shall sit, which, in the case of
any final determination by the court other than the summary
dismissal of an appeal, shall not be less than three ; and

(b) any qetermination by the court on any matter (whether final or
otherwise} shali, where more than one judge sits, be according to
the opinion of a majority of the judges who sit to determine that
matter.

58.—(1) The Chief Justice, the President of the Court of Appeal
and the Justices of Appeal shall be appointed by the Governor in
p?rgélance of instructions given by Her Majesty a Secretary
of State.

(2) Mo person shall be qualified for appointment as Chief Justice,
President of the Court of Appeal or Justice of Appeal unless—
() he is, or has been, a judge of a court having unlimited jurisdic-
« tion in civil and criminal matters in some part of the Common-
wealth or in the Republic of Ireland, or of a court having jurisdiction
in appeals from any such court ; or
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(b) he is entitled to practise as an advocate in such a court and has
- been entitled for not less than ten years to practisc as an advocate
or as a solicitor in such a court.

(3) For the purposes of this section, a person shall be regarded as
entitled to practice as an advocate or, as the case may be, as a solicitor
if he has been called, enrolled or otherwise admitted as such (and has
not subsequently been disbarred or removed from the roll of advocates
or, as the case may be, of solicitors) notwithstanding that—

(a) he holds or acts in any office the holder of which is, by reason
of his office, precluded from practising in a court ; or

(b} he does not hold a practising certificate or has not satisfied any
other like condition of his being permitted to practise.

59.—(1) If—
(@) the office of Chief Justice is vacant, or if the holder thereof is for
any reason unable to perform the functions of his office ; or

() if it appears to the Governor, acting after consultation with the
Chiei Justice, that the state of business in the Supreme Court so
requires,

the Governor, aciing in his discretion, may appoint a person possessing
such lepal qualifications and experience as he may deem appropriale—

(@) to sit as an additional judge of the Supreme Court ; and

(b) to discharge such of the functions of the office of Chief Justice
(if any) as may be specified in the instrument of appointment.

(2) If the office of the President of the Court of Appeal is vacant, or if
the holder thereof is absent from Gibraltar or is for any other reason
unable to perform the functions of his office, then, until some other
person has been appointed to, and has assumed the functions of, that
office, or until the holder thereof has resumed those functions, as the
case may be, such one of the Justices of Appeal as the Governor, acting
in his discretion, may appoint for the purpose shall discharge those

. functions.

(3) If the office of a Justice of Appeal is vacant, or if any Justice
of Appeal is discharging the functions of the office of President or is
absent from Gibraltar or is for any other reason unable to perform the
functions of his office, the Governor, acting in his discretion, may
appoint a person possessing such legal qualifications and experience as
he, after consultation with the President, may deem appropriate to sit
as an additional judge of the Court of Appeal.

(4) Any person appointed under this section to sit as an additional
judge of the Supreme Court or of the Court of Appeal shall, unless
he is removed from office under the next following section, continue
to sit for such period as may be specified in the instrument of his
appointment or, if no such period is specified, until his appointment is
revoked by the Governor, acting in his discretion:

Provided that a person whose appointment so to sit has expired or
been revoked may, unless he has been remaved from office as aforesaid,
continue so to sit for such period as may be necessary to enable him
to deliver judgment or to do any other thing in relation to proceedings
that were commenced before the expiration or revocation of his
appointment.
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60.—(1) Subject to the provisions of this section, a person holding Tenure of

the office of Chief Justice shall vacate that office when he attains the ﬂlﬂj;;"f

{b) the tribunal shall inquire into the matter and report on the facts
thereof to the Governor and advise the Governor whether he

age of 67 years and a person holding the office of President of the Court

of Appeal or of Justice of Appeal shall vacate his office upon the expir-
ation of such period as may be specified in the instrument of his
appointment to that office:

Provided that—

(@) the Governor may permit a Chief Justice who has attained that
age to remain in office for such pericd not exceeding three years
as may have been agreced between that Chief Justice and the
Governor ;

(b) the Governor, being satisfied that it is desirable so to do because
of exceptional circumstances, may permit a Chief Justice to remain
in office for such a further period as may have been agreed
between that Chief Justice and the Governor, but so that in any
event the Chief Justice shall not hold office after attaining the
age of 72 years ;

(¢) a Chief Justice, a President of the Court of Appeal or a Justice
of Appeal may, unless he has been removed from office under sub-
section (3) of this section, sit after the date on which he vacates his
office under this subsection as an additional judge of the Supreme
Court or, as the case may bhe, of the Court of Appeal for such
pericd as may be necessary to enable him {o deliver judgment or
to do any other thing in relation to any proceeding commenced
before him before that date.

(2) The Chief Justice, the President of the Court of Appeal, a
Justice of Appeal or an additional judge of the Supreme Court or of
the Court of Appeal may be removed from office only for inability to
discharge the functions of his office (whether arising from infirmity

should request that the question of the removal of that judge
should be referred by Her Majesty to the Judicial Committee ;
and

(¢} if the tribunal so advises, the Governor shall request that the
question should be referred accordingly.

(5) The provisions of sections 4, 7, 8, 9, 10, 11, 12, 13 and 14
of the Commissions of Inquiry Ordinance(a) shall apply in relation to
a tribunal appointed under the last foregoing subsection as they apply
in relation to the Commissions appointed under that Ordinance and
for that purpose those provisions shall have effect as if they formed
patt of this section.

(7) If the question of removing the Chicf Justice, the President of the
Court of Appeal, a Justice of Appeal or an additional judge of the
Supreme Court or of the Court of Appeal from his office has been
referred to a tribunal under subsection (5) of this section, the Governor
may suspend him from performing the functions of his office, and any
such suspension may at any time be revoked by the Governor and shall
in any case cease to have effect—

{a) il the tribunal advises the Governor that he should not request
that the question of the removal of the judge from office should be
referred by Her Magesty to the Judicial Committee ; or

(5 if the Judicial Committee advises Her Majesty that the judge
ought not to be removed from office,

{8) The powers of the Governor wnder this seciion shall be exer-
cised by him acting in his discretion.

of body or mind or any other cause} or for misbehaviour, and shall Oaths to 61. Before entering upon the functions of his office the Chief Justice,
not be so removed except in accordance with the provisions of the betaken by any additional judge of the Supreme Court aund every judge of the

next following subsection. judges.

(3) The Chief Justice, the President of the Court of Appeal, a Justice
of Appeal or an additional judge of the Supreme Court or of the
Court of Appeal, shall be removed from office by the Governor if the
question of the removal of that judge from office has, at the request of
the Governor, made in pursuance of subsection {(4) of this section, been
referred by Her Majesty to the Judicial Committee of Her Majgsty’s
Privy Council under scction 4 of the Judicial Committee Act 1833(3)
or any other enactment enabling Her Majesty in that behalf, and the
Judicial Committee has advised Her Majesty that the judge ought to
be removed from office for inability as aforesaid or misbehaviour.

(4) If the Governor considers that the question of femoving the
Chief Justice, the President of the Court of Appeal, a Justice of Appeal
or an additional judge of the Supreme Court or of the Court of Appeal
from office for inability as aforesaid or misbehaviour ought to be
investigated, then—

(@) the Governor shall appoint a tribunal, which shall consist of a
chairman and not less than two other members selected by the
Governor from among persons who heold or have held high
judicial office ;

(a) 1533 ¢. 41,

35
359564 E2

Court of Appeal shall make and subscribe before the Governor, or some
other person authorised in that behalf by the Governor, oaths of
altegiance and for the due execution of his office in the forms set out
in the Schedule to this Constitution.

62.—(1) In the following cases, an appeal shall lie from decisions of
the Supreme Court to the Court of Appeal and thence to Her Majesty
in Ceouncil as of right, that is to say:—

{a) final decisions, in any civil or criminal proceedings, on questions

as to the interpretation of this Constitution ;

(h) where the matter in dispute on the appeal is of the value of £500
or upwards or where the appeal involves, directly or indirectly, a
claiin to or a question respecting property or a right of the value
of £500 or upwards, final decisions in any civil proceedings ;

{¢) final decisions in proceedings under section 15 of this Consti-
tution ; :

(d) final decisions in proceedings for dissolution or nullity of
marriage ; and

(e} in such other cases as may be prescribed by the Legislature.

(a) Chapter 29 of the Laws of Gibraltar.
36



(2) In the following cases, an appeal shall liec from decisions of
the Supreme Court to the Court of Appeal with the leave of the
Supreme Court or of the Court of Appeal and thence 10 Her Majesty
in Council with the leave of the Court of Appeal, that is to say:—

(@) where the decision appealed against is a final decision in civil
proceedings and. in the opinion of the court giving leave, the
question invelved in the appeal is one that, by reason of its
great general or public importance or otherwise. ought to he
submitted to the Court of Appeal or to Her Majesty in Council,
as the case may be ; and

(b} in such other cases as may be prescribed by the Legislature.

(3) The foregoing provisions of this section shall be subject to the
provisions of section 31(6) of this Constitution.

{#) In this section the references to final decisions of a court do not
include any determination thereof that any application made thereto is
merely frivolous or vexatious.

{5) Nothing in this section shall affect any right of Her Majesty to
grant special leave to appeal to Her Majesty in Council from the
decision of any court in any civil or criminal matter,

CHAPTER VI
FINANCE

63, All revenues or other moneys raised or received for the purposes
of the Government of Gibraltar {not being revenues or other moneys
that are payable by or under any law into some other fund estab-
lished for a specific purpose or that may by or under any law be
retained by the authority that recsived them for the purpuses of
defraying the expenses of that authority} shall be paid into and form
one Consolidated Fund.

64.—(1) No moneys shall be withdrawn from the Consolidated Fund
except—
(@) to meet expenditure that is charged upon the Fund by this
Constitution or by any other law in force in Gibraltar ; or

(#) where the issue of those moneys has been authorised by an
appropriation law or such manner, and subject to such condi-
tions, as may be prescribed in pursuance of section 66 of this
Constitution.

(2) No moneys shall be withdrawn from any public fund of
Gibraltar other than the Consolidated Fund unless the issue of thase
moneys has been authorised by or under a law.

{3) No moneys shall be withdrawn from the Consolidated Fund
except in such manner as may be prescribed by the Legislature.

(4) The deposit of any moneys forming part of the Consolidated
Fund with a bank or with the Crown Agents for Overseas Governmentis
and Administrations or the investment of any such moneys in such
securities as may be prescribed by the Legislature shall not be re-
garded as a withdrawal of those moneys from the. Fund for the
purposes of this seciion.
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65.—(1) The Financial and Development Secretary shall cause to be
prepared and laid before the Assembly, before or not later than thirty
days after the commencement of each financial year, estimates of the
revenues and expenditure of Gibraltar for that year.

(2) The heads of expenditure contained in the estimates for a
financial year (other than expenditure charged upon the Consolidated
Fund by this Constitution or any other law) shall be included in a bill,
to be known as an appropriation bill, introduced into the Assembly
to provide for the issue from the Consolidated Fund of the sums neces-
sary to meet that expenditure and the appropriation of those sums for
the purposes specified in the bill.

(3) I in any financial year it is found—

{a) that the amount appropriated by the appropriation law for the
purposes included in any head of expenditure is insufficient or
that a need has arisen for expenditure for a purpose for which no
amount has been appropriated by the appropriation law ; or

{#) that any moneys have been expended on any head of expenditure
in excess of the amount appropriated for the purposes included in
that head by the appropriation law or for a purpose for which no
amount has been appropriated by the appropriation law,

the Financial and Development Secretary shall cause a supplementary
estimate showing the sums required or spent to be prepared and laid
before the Assembly and the heads of expenditure shall be included in
a supplementary appropriation bill introduced in the Assembly to
provide for the appropriation of those sums.

66, 1f the appropriation law in respect of any financial year has
not come into operation by the beginning of that financial year, the
Financial and Development Secretary may, to such extent and subject
to such conditions as may be prescribed by the Legislature, authorise
the withdrawal of moneys from the Consolidated Fund for the purpose
of meeting expenditure necessary to carry on the services of the Govern-
ment until the expiration of four months from the beginning of that
financial year or the coming into operation of the appropriation law,
whichever is the earlier,

67.—(1) There shall be such provision as may be prescribed by the
Legislature for the establishment of a Contingencies Fund and for
anthorising the Financial and Development Secretary, if he is satisfied
that there has arisen an urgent and unforeseen need for expenditure for
which no other provision exists, to make advances from that Fund to
meet that need.

(2) Where any advance is made from the Contingencies Fund, a
supplementary estimate shall be laid before the Assembly, and an
appropriation bill shall be introduced therein, as soon as possible for
the purpose of replacing the amount so advanced.

68.—(1) There shall be paid to the holders of the offices to which
this subsection applies such salaries and such allowances as may be
prescribed by the Legislature,

(2) The salaries and any allowances payable to the holders of the
offices to which the preceding subsection applies and the remuneration
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and allowances payable to any judge of the Court of Appeal or
additional judge of the Supreme Court shall be a charge on the Consoli-
dated Fund.

(3) Any alteration to the salary or remuneration payal?le to any
person holding any office to which the last preceding subsection applies
or to his terms of office, other than allowances, that is to his disadvantage
shall not have effect in relation to that person after his appointment
unless he consents to its having effect.

{4) Where a person’s salary, remuneration or terms of office depend
upon his option, the salary or ierms for which he opts shall, for the
purposes of the last preceding subsection, be deemed to be more
advantageous to him than any others for which he might have opted.

(5) Subsection (1) of this section applies to the offices of Governor,
Chief Justice, Deputy Governor, Attormey-General, Financial and
Development Secretary, Commissioner of Police and Principal Auditor.

69.—-(1) All debt charges for which Gibraltar is liable shall be a
charge on the Consolidated Fund.

(2) For the purposes of this section debt charges include interest,
sinking fund charges, the repayment or amortisation of debt, and all
expenditure in connection with the raising of loans on the security of
the revenues of Gibraltar or the Consolidated Fund and the setvice
and redemption of debt thereby created.

70.—(1) The public accounts of Gibraltar and of all courts of law and
all authorities and officers of the Government shall be audited and
reported on by the Principal Auditor and for that purpose the Principal
Auditor or any person authorised by him in that behalf shall have
access to all books, records, reports and other documents relating to
those accounts:

Provided that, if it is so prescribed in the case of any body corporate
directly established by law, the accounts of that body corpotate shall be
audited and reported on by such person as may be specified by or under
that law.

(2) The Principal Auditor shall submit his reports to the Governor,
who shall cause them to be laid before the Assembly.

(3) In the exercise of his functions under this Constitytion the
Principal Auditor shall not be subject to the direction or control of any
other person or authority.

CHAPTER VII
THE PUBLIC SERVICE

71—(1) The Governor may, in Her Majesty's name and on Her
Majesty’s behalf, constitute offices for Gibraltar and shall so constitute
the offices of Attorney-General, Financial and Development Secretary,
Commissioner of Police and Principal Auditor.

{2) Subject to the provisions of this Constitution, the Governor, acting
in his discretion, may, in Her Majesty’s name and on Her Majesty’s
behalf—

{g) make, confirm and terminate appointments to any public office ;

(b} exercise disciplinary control over public officers ;
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(c) except as otherwise prescribed, make and terminate appointments
to any other office nnder the Crown in Gibraltar,
and, except as otherwise prescribed, all such appointments shall be held
during Her Majesty’s pleasure.

72.—(lj There shall be a Public Service Commission, which shall
c(_c]‘:onsist of a chairman and four other members appointed by the
vernor.

(2) No person shall be qualified for appointment as a member of the
Public Service Commission if he is an Elected Member of the Assembly
or a candidate for election as such.

(3) Whenever the office of chairman of the Public Service Com-
misston is vacant or the chairman is absent from Gibraltar or is for
any other reason unable to discharge the functions of his office, those
functions shall be discharged by such one of the other members of the
Commission as the Governor may appoint.

{4) If at any time there are less than three members of the Public
Service Commission besides the chairman or if any such member is
acting as chairman or is absent from Gibraltar or is for any other
reason unable to discharge the functions of his office, the Governor
may appoint a person qualified for appoiniment as a member of the
Commission to sit as an additional member.

(5) The Governor may terminate the appointment of any member of
the Public Service Commission at any time and, subject as aforesaid,
any such member shall vacate his office—

(@) at the expiration of three years from the date of his appointment ;
or

(b} in the case of an additional member, at such time or in such
circumstances as may be specified in the instrument of his
appointment.

{6) The powers of the Governor under this section shall be exercised
by him acting in his discretion.

73.—(1) The Govemor, acting in his discretion, may refer to the
Public Service Commission for their advice any question that relates
to the appointment, promotion, transfer, or termination of appointment,
dismissal or other disciplinary control of public officers, and any other
question that, in his opinion, affects the public service: :

Provided that the provisions of this subsection shall not apply in
relation to any of the following—

{¢) the Chief Justice, an additional judge of the Supreme Court or a
judge of the Court of Appeal ;

(b) the Deputy Governor ;

(c) the Aitorney-General ;

{d) the Financia! and Development Secretary ;

(¢} the Commissioner of Police ;

{f) the Principal Auditor ;

() the Clerk to the Assembly ;

(h) the members of the Governor’s personal staff.
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(2) It shall be the duty of the Public Service Commission to aavise
the Governor on any question that he refers to them under this section,
but the Governor shall not be obliged to act in accordance with their
advice.

74.—(1) The Governor, acting after consultation with the Public
Service Commission, may by regulations make provision for regulating
and facilitating the performance by the Commission of their functions
under this Constitution.

(2) Any decision of the Public Service Commission shall require the
cohcurrence of a majority of all the members thereof and, subject as
aforesaid, the Commission may act notwithstanding the abscnce of any
member.

(3) Subject to the provisions of this section, the Public Service
Commission may regulate their own procedure.

{4) In the exercise of their functions under this Constitution, the
Public Service Commission shall not be subject to the direction or
control of any other person or authority.

(5) In addition to the functions conferred upon them by or under this
Constitution, the Public Service Commission shall have such powers and
other functions (if any) as may be prescribed.

CHAPTER VIII
MISCELLANEOUS

75. Subject to the provisions of any law for the time being in force
in Gibraltar, the Governor, acting after consultation with the Gibraltar
Council, may in Her Majesty’s name and on Her Majesty’s behalf,
make grants and dispositions of any lands or other immovable property
in Gibraltar that may lawfully be granted or dispesed of by Her
Majesty.

76.—(1) The Governor, acting after consultation with the Gibraltar
Council, may in Her Majesty’s name and on Her Majesty’s behalf—

{¢) grant to any person concerned in or convicted of an offence a
pardon, either free or subject to lawful conditions ;

(b) grant to any person a respite, either indefinite or for a specified
period, from the execution of any punishment imposed on that
person for any offence ;

{c) substitute a less severe form of punishment for that imposed
by any sentence for any offence ; or

() remit the whole or any part of any punishment imposed on
any person for any offence or any penalty or forfeiture otherwise
due to Her Majesty on account of such an offence.

{2) Whenever any person has been sentenced to death by any court
of law in Gibraltar, the Governor shall cause a report on the case by
the judge who presided at the trial (or, if 2 repott cannot be obtained
from that judge., a report on the case by the Chief Justice), together
with such other information derived from the record of the case or
elsewhere as may be required by or furnished to the Governor, to be
taken into consideration at a meeting of the Gibraltar Couneil.
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(3) The Governor shall not exercise his powers under this section in
relation to any such person as is referred to in the last preceding
subsection umless it appears to him to be expedient to do so upon
receiving the advice of the Gibraltar Council thereon; but he shall
decide either to extend or to withhold a pardon or respite according
to his own delibzrate judgment, whether the members of the Council
concur therein or not; causing nevertheless to be entered in the
minutes of the Council his reasons, in case he shouid decide any such
guestion in opposition to the judgment of the majority of the members
of the Council.

{4) The provisions of this section shall not apply in relation to
any conviction by a court-martial established under any Act of the
Parliament of the United Kingdom, any punishment imposed in respect
of any such conviction or any penalty or forfeiture due under any such
Act.

77—{1) The Attorney-General shall have power in any case in
which he considers it desirable so to do—

{a) to institute and undertake criminal proceedings before any court of
law {not being a court established by a disciplinary law) ;

(b) to take over and continue any such criminal proceedings that may
have been instituted by any other person or authority ; and

(c) to discontinue at any stage before judgment is delivered any
such criminal proceedings stituted or undertaken by himself
or any other person cor authority.

(2) The powers of the Aftorney-General under the preceding
subsection may be exercised by him in person or through other persons
acting in accordance with his general or special instructions.

(3) The powers conferred upon the Attorney-General by paragraphs
(&) and (c¢) of subsection (1) of this section shall be vested in him to
the exclusion of any other person or authority:

Provided that, where any other person or authority has instituted
criminal proceedings, nothing in this subsection shall prevent the with-
drawal of those proceedings by or at the instance of that person or
authority at any stage before the person against whom the proceedings
have been instituted has been charged before the court.

(4) In the exercise of the powers conferred upon him by this section
the Attorney-General shall not be subject to the direction or control
of any other person or authority.

{(5) For the purposes of this seciion, any appeal from any determina-
tion in any criminal proceedings before any court of law, or any case
stated or question of law reserved for the purposes of any such proceed-
ings to any other court of law, shall be deemed to be part of those
proceedings.

‘78.—(1) There shall be a Mayor of Gibraltar, who shall be elected
from amopg the members of the Assembly (other than the ex-officio
members) by the Elected Members of the Assembly.

(2) A person elected to the office of Mayor shall hold office upon
such terms and conditions, and shall perform such functions (being
ceremonial functions of a civic character), as may be determined by
the Governor, acting after consultation with the Gibraltar Council.
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79.—(1) In this Constitution, unless the context otherwise requires— {pterpu’ta-
101,

“ the Assembly ” means the Gibraitar House of Assembly ;

“the Court of Appeal ” means the Court of Appeal for Gibraltar ;

“defined domestic matter ” means a matter specified by the
Governor under section 55(1) of this Constitution ;

“ disciplinary law ™ means a law regulating the discipline—

(a) of any disciplined force ; or
(&) of persons serving prison sentences |
“ disciplined force " means—
(a) a naval, military or air force ;
(b) the Gibraltar Police Force or any other police force estab-
lished by any law in force in Gibraltar ;
(¢} a fire service established by any such law ;

“ financial year " means the period of twelve months enrding on
the thirty-first day of December in any year or such other day as may
be prescribed by the Governor, acting after consultation with the
Gibraltar Council ;

“ the Gazette ” means the Gibraltar Gazette ;

*“the Governor” means the Governor and Commander-in-Chief
of Gibraltar ;

“law " includes any rule of law, whether written or unwritten ;

“the Legislature” means the Legislature established by this

Constitution and includes the Governor acting in exercise of the
powers conferred upon him by section 34 of this Constitution.

“meeting ", in relation to the Assembly, means all sittings of the
Assembly commencing when the Assembly first meets after being
summoned at any time, and terminating when the Assembly is
adjourned sine die, or at the conclusion of a session ;

“* path ” includes affirmation ;

“ prescribed ” means prescribed in a law in force in Gibraltar:
Provided that-—

(a) in relation to anything that may be prescribed only by the
Legislature, it means prescribed in an Ordinance ; and

(b) in relation to anything that may be prescribed only by the
Governor, it means prescribed in an order made by the
Governor ;

. “ public office ”* means, subject 'to the provisions of the next follow-
ing section, any civil office of emolument under the Crown in
Gibraltar ;

“ public officer ” means the holder of a public office or a person
appointed to act in a public office ;

“ session ™, in relation to the Assembly, means the sittings of the
Assembly commencing when the Assembly first meets after any
general election of Elected Members or after its prorogation and
terminating when the Assembly is prorogued or is dissolved without
having been prorogued ;

“ sitting ", in relation to the Assembly, means a period during which
the Assembly is sitting continuously without adjournment, and
includes any period during which the Assembly 1s in committee ;
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- (2) Where any power is conferred by this Constitution to make any
Proclamation, order, regulation or rule, or give any direction, the power
shall be construed as including the power, exercisable in like manner,
to amend or revoke any such Proclamation, order, regulation, rule or
direction.

(4) Where the Governor is directed by any provision of this Constitu-
tion other than section 49 or 50 to exercise any power after con-
sultation with any person or authority he shall not be obliged to exercise
that power in accordance with the advice of that person or authority.

(5) Where the Governor is required by this Constitution to act in
accordance with the advice of or after consultation with any person
or authority, the question whether he has in any matter so acted shall
not be enquired into in any court of law,

(6} The Interpretation Act 1889 shall apply, with the necessary
adaptations, for the purpose of interpreting this Constitution and other-
wise in relation thereto as it applies for the purpose of interpreting,
and in relation to, Acts of Parliament of the United Kingdom.

(7) References in this Constitution to the Emergency Powers Order
in Council 1939 are references to that Order as from time to time
amended and include references to any Order or other law replacing
that Order in relation to Gibraltar.

80.-——(1) In this Constitution, unless the context otherwise requires,
the expression “ public office "~

(@) shall be construed as including the offices of the judges of the
Supreme Court and of the Court of Appeal, the offices of members
of ali other courts of law in Gibraltar (other than courts-martial),
the offices of members of the Gibraltar Police Force or any other
police force established by any law in force in Gibraltar and
any offices on the Governor’s personal staff ; and

(&) shall not be construed as including the offices of Speaker of the
Assembly, Minister, Elected Member of the Assembly, member of
the Public Service Commission, member of any tribunal established
under section 60 of this Constitution or Mayor of Gibraltar.

(2) For the purposecs of this Constitution, a person shall not be
considered as holding a public office by reason only of the fact that he
is in receipt of a pension or other like allowance in respect of service
under the Crown or under a local government authority.

81.—(1) In this Constitution, unless the context otherwise requires,
a reference to the holder.of an office by the term designating his office
shall be construed as including a reference to any person for the time
being lawfully acting in or exercising the functions of that office.

{2) Where power is vested by this Constitution in any person or
authority to appoint any person to act in or perform the functions of
any office if the holder thereof is himself unable to perform those
functions, no such appointment shall be called in question on the ground .
that the holder of the office was not unable to perform those functions.

82— (1) Where any person has vacated any officc established by this
Constitution, e may, if qualified, again be appointed or elected to hold
that office in accordance with the provisions of this Constitution.
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(2) Where a power is conferred by this Constitution upon any person
to make any appointment to any office, a person may be appointed to
that office notwithstanding that some other person may be holding
that office, when that other person is on leave of absence pending
the relinquishment of the office. and where two or more persons
are holding the same office by reason of an appointment made in
pursuance of this subsection, then, for the purposes of any function con-
ferred upon the holder of that office, the person last appointed shall
be deemed to be the sole holder of the office. '

83, Any person who has been appointed to any office established
by this Constitution may resign from that office by writing under his
hand addressed to the person or authority by whom he was appointed ;
and the resignation shall take effect, and the office shall accordingly
become vacant—

(@) at such time or on such date (if any) as may be specified in the
writing ; or

(&) when the writing is received by the person or authority to whom
it is addressed or by such other person as may be authorised by
that person or authority to receive it,

whichever is the later:

Provided that the resipnation may be withdrawn before it takes
effect if the person or autherity to whom the resignation is addressed
consents to its withdrawal.

84. No provision of this Constfitution that any person or authority
shall not be subject to the direction or control of any other person or
authority in the exercise of any functions under this Constitution shall
be construed as precluding a court of law from exercising jurisdiction
in relation to any question whether that person or authorify has per-
formed those functions in accordance with this Constitution or any other
law or should not perform those functions.

85,—(1) References in this Constitution to the power to remove a
public officer from his office shall be construed as including references
to any power conferred by any law to require or permit that officer
to retire from the public service and to any power or right to terminate
a contract on which a person is employed as a public officer and to
determine whether any such contract shall or shall not be renewed.

" (2) Any provision in this Constitution that vests in any person or
authority power to remove any public officer from his office shall be
without prejudice to the power of any person or authority to abolish
any .office or to any law providing for the compulsory retirement of
public officers generally or any class of public officer on attaining an
age specified therein.

(3) If any circumstances arise that, under the provisions of this
Constitution, require the Governor to remove a judge from office for
inability to discharge the functions of his office, the Governot, acting
in his discretion, may carry out such removal either by dismissing that
officer or by requiring him to retire.

(4) Any power conferred by any law to permit a judge to retire before
the date on which, under the provisicns of this Constitution, he is
required to vacate his office shall vest in the Governor, acting in his
discretion.
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86. There is reserved to Her Majesty full power to make laws from
time to time for the peace, order and good government of Gibraltar
(including, without prejudice to the generality of the foregoing, laws
amending or revoking this Constitution).

SCHEDULE TC THE CONSTITUTION

QATHS

Qath of Allegiance

I, ] 5 do swear [or solemnly affirm] that
I will be faithful and bear true aliegiance to Her Majesty Queen Elizabeth
H, Her Heirs and Successors, according to law. [So help me God.]

Oath for the due execution of
the office of Governor.

I, , do swear [or solemnly affirm] that
1 will well and truly serve Her Majesty Queen Elizabeth 1T, Her Heirs and
Successors, in the office of Governor and Commander-in-Chief of the City
of Gibraltar. [So help me God.]

Gath for the due execution of
the office of member of the
Gibraltar Council or member of
the Council of Ministers

of the City of Gibraltar.

, , being
a member of the Gibraltar Council/Council of Ministers of the City of
Gibraltar, do swear [or solemnly affirm] that 1 will to the best of my
judgment, at all times when so required, frecly give my counsel and advice
to the Governor and Commander-in-Chief of the City of Gibraltar (or any
other person for the time being lawfully performing the functions of the
office of Governor) for the good manapgement of the public affairs of the
City of Gibraltar, and I do further swear [or solemnly affirm] that T will
not on any account, at any time whatsoever, disclose the counsel, advice,
opinion or vote of any particular member of the Gibraltar Council/Councit
of Ministers, and that I will not, except with the authority of the Governor
and to such extent as may be required for the good management of the
affairs of Gibraltar, directly or indirectly reveal the business or proceedings
of the Gibraltar Council/Council of Ministers or any matter coming to
my knowledge in my capacity as a member of the Gibraltar Council/
Council of Ministers and that in all things I will be a true and faithful
member of the Gibraltar Council/Council of Ministers. [So help me God.}

Judicial Oath.

I, , do swear
[or solemnly affirm] that I will well and truly serve Our Sovereign La}iy
Queen Elizabeth IT, Her Heirs and Successors, in the office of Chief
Justice /President of the Court of Appeal/Justice of Appeal/additional
judge of the Supreme Court/Court of Appeal/of the City of Gibraltar and
T will do right to all manner of people after the laws and usages of the
City of Gibraltar without fear or favour, affection or ill will. [So help
me God.]
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ANNEX 2 TO THE ORDER
TRANSITIONAL PROVISIONS

ARRANGEMENT OF SECTIONS

Interpretation.

1.

2. Existing laws.

3. Existing offices.

4, Provisions relating to elections.

5. Procedure of Assembly.

6. Supreme Court,

7. Remuneration of certain officers.

8. Privileges, etc. of Public Service Commission.
9, Abolition of City Council

10. Financial provisions.

1. In this Annex “the existing laws ™ means any Ordinances, rules, Interpretation.

regulations, orders or other instruments made, or having effect as if they
had been made, in pursuance of the existing Order and having effect as
part of the law of Gibraltar and includes any Order of Her Majesty in
Council (other than the existing Order or any Order made under an Act
OGf_bPafIiament of the United Kingdom) having effect as part of the law of
Gibraltar,

2—(1) Subject to the provisions of this section, the existing laws
shall have effect on and after the appointed day as if they had been made
in pursuance of the Constitution and shall be construed with such
moedifications, adaptations, gualifications and exceptions as may be neces-
sary to bring them into conformity with the Constitution.

(2) The Governor, acting after consultation with the Gibraltar Council,
may, by order published in the Gazette, at any time within six months
after the commencement of this Order prescribe that any existing law shall
be read and construed with such adaptations and medifications as may
appear to him to be necessary or expedient for bringing that [aw into
conform:ly with the provisions of the Constitution or of any directions
given by the Governor under any of those provisions or otherwise for
giving effect, or enabling effect te be given, to those provisions or
directions ; and any existing law shall have effect accordingly from such
date (not being carlier than the commencement of this Order) as may
be specified in the order.

(3) A order made under this section may be amended or revoked
by the Legislature or, in relation to any existing law affected thersby,
by any other authotity having power to amend, repeal or revoke that
existing law.

(4} Where any matter that falls to be prescribed or otherwise provided
for the purposes of the Constitution by the Legislature or by any other
person or authority is prescribed or provided for by or under any existing
law (including any adaptation or medification of any such law made
under this section) or is otherwise prescribed or provided for by or under
the existing Order, that prescription or provision shall have effect as if it
had been made for those purposes by the Legislature or, as the case may be,
by the other person or authotity.

{5) The provisions of this section shall be without prejudice to any
powers conferred by the Constitution or any other law upon any person
or authority to make provision for any matter, including the amendment
or repeal of any existing law,
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3—{1) Where any office has been provided for by or under the existine
Order or any existing law and any provision of the Constitution provides
for a similar or an equivalent office any person who, immediately before
the appointed day, holds or is acting in the former officer shall, so far as is
consistent with the provisions of the Constitution, be deemed to have been
appointed on the day on which that provision of the Constitution came in
force to hold or to act in the latter office in accordance with the provisions
of the Constitution and to have taken any necessary oaths under the
Constitution.

(2) The provisions of this section shall be without prejudice to any
powers conferred by or under the Constitution upon any person or
authority to make provision for the abolition of offices and the removal
fram office of persons holding or acting in any office.

(3) The reference in subsection (1) of this section to offices established
by or under the existing Order or any existing law does pot include a
reference to the office of Minister, Speaker, member of the Legislative
Council or Mayor.

4,—(1) Writs for a general election of Flected Members of the Assembly
shall be issued within sixty days of the dissolution of the Legislative Council
established by the existing Order and the provisions of the Constitution
shall apply in relation to that general election as they would apply in
relation to a general election held after the appointed day.

{2) The Governor may at any time before the appointed day by regula-
tions make such provision for the holding of elections to the Assembly in
accordance with the provisions of the Constitution and matters relating
thereto as he may consider necessary or expedient for the purpose of
enabling elections of Elected Members of the Assembly to be held.

(3) Any regulation made under this section may amend or revoke any
law relating to elections to the Legislative Council established by the
existing Order and may be amended or revoked by the Legislature,

5, The rules and otders of the Legislative Council established by the
existing Order, as those rules and orders were in force immediately before
the appointed day, shall, except as may be otherwise provided under
section 33 of the Constitution, have effect on and after the appointed day
as if they had been made under that section but shall be construed with
such modifications, adaptations, qualifications and exceptions as may be
necessary to bring them into conformity with the Constitution.

6—(1) All proceedings commenced or pending immediately before the
day on which section 56 of the Constitution comes into force before the
Supreme Court established by the existing laws may be carried on before
the Supreme Court established by that section.

(2) Any judgment of the Supreme Court established by the existing laws
given, but not satisfied, before the day on which section 56 of the Con-
stitution comes into force may be enforced, appealed against or otherwise
dealt with on and after that day as if it was a judgment of the Supreme
Court established by that section.

(3) Any reference in any existing law to the Supreme Court established
by the existing laws shall have effect in relation to the period commencing
on the day on which section 56 comes into force as if it were a reference
to the Supreme Court established by the Constitution. oo

{4) The foregoing provisions of this section shall be without prejudice to
the generality of sections 2 and 3 of this Annex.

7. Until such time after the day on which section 68 of the Constitution
comes into force as a salary and allowances are prescribed by the Legisla-
ture. there shall be paid to the holder of any office to which that section
applies a salary and allowances calculated at the same rate as the salary
and allowances paid immediately before that day to the holder of the office
corresponding thereto.
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8.—(1) The Governor, acting after consultation with the Gibraltar

Council, may at any time within six months after the commencement of this Sepvic

Order by regulations make provision for the protection and privileges of
members of the Public Service Commission established by the Constitution
in respect of the performance of their functions, the privilege of com-
munications to and from the Commission and its members in relation to
legal proceedings, the definition and trial of offences conoected with the
functions of the Commission and the imposition of penalties for such
offences.

(2} Any regulation made under this section may amend or revoke any
existing Jaw and may be amended or revoked by the Legislature.

9.—1) The Governor, acting after consultation with the Gibraltar 4

Council, shall by regulations make provision for the abolition, within twelve
months of the commencement of this Order, of the City Council of
Gibraltar.

(2) Regulations made under the foregoing subsection may (without
prejudice to the generality of the powers conferred by that subsection)
include provision—

(a) for the discharge of functions hitherto discharged by the City Council
(including ‘1 establishment of authorities to discharge such of those
functions as in the opinion of the Governor cannot appropriately be
discharged by the Government of Gibraltar) ;

(k) for the transfer of the assets, rights and liabilities of the City Council
to the Government of Gibraltar or to any such other authority as the
Governor may consider appropriate ;

{c) for the transfer of persons in the service of the City Council to the
public service or to the service of any such other authority as the
Governor may consider appropriate.

{3) Until such time as the City Council is abolished, references in section
28 of the Constitution to public offices shall, except as otherwise provided
by regulations made by the Governor, include references to any civil office
of emolument under the City Council the remuneration attaching to which
is paid at intervals greater than one week.

{(4) Any repulation made under this section may amend or revoke any
existing law and may be amended or revoked by the Legislature.

10. Until sections 63, 64, 65, 66 and 67 of the Constitution come into
force references in other provisions of the Constitution to the Consolidated
gund 1shall have effect as if they were references to the general revenues of

ibraltar.
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DESPATCH

FOREIGN AND COMMONWEALTH OFFICE,
LONDON S.W.1.

(HGG.1/8). 23rd May, 1969.

Sir,

The Gibraitar Constitution Order 1969 has today been made by
Her Majesty in Council. At the constitutional discussion held in
Gibraltar in July 1968 under the chairmanship of Lord Shepherd, at
which agreement was reached on the main lines of the constitution,
as now incorporated in the Order in Councit, it was also agreed that
cerfain matters could appropriately he dealt with by a despatch from
the Secretary of State to the Governor accompanying the publication
of the new constitution. I should accordingly be obliged if you would
cause this despatch to be published in the Gibraltar Gazette ai the
same time as the Order in Council itself. It will be understood that
this despatch does not attempt to summarise the new constitution but
is designed simply to supplement it on certain importani points.

2. As agreed in the 1868 discussions, the position of Gibraltar
as part of Her Majesty's dominions is set out in the preamble to the
Order in Council which embodies the assurances then given, The
constitutional instruments in no way change the international
status of Gibraltar. Similarly the constitution in no way affects the
existing status of the people of Gibraltar, that is to say, British Sub-
ject, citizen of the United Kingdom and Colonies, which they continue
to enjoy by virtue of the British Nationality Act 1948,

3. While the Governor remains the head of the executive gov-
ernment, the new constitution provides, as agreed at the discussions
in 1968, for the devolution of certain responsibilties to Ministers in a
more formal manner than hitherto. These responsibilities relate to
matters of domestic concern and are to be devolved upon Ministers by

ADMIRAL OF THE FLEET
SIR VARYL BEGG, G.CB, D.5.0,DS.C,

ETC, ETC,, ETC.
1

means of directions given by the Governor under Section 55(1) of the
constitution. T consider that, generally speaking, the matters of do-
mestie concern to be devolved should comprise the matters which
have hitherto been within the competence of the City Council and the
existing Council of Ministers. These, broadly speaking, fall within
certain well defined spheres, as for example, municipal and public
utilities services (e.g. electricity, water), social services (e.g. housing,
public health, labour and social security, and education}; and matters
which clearly affect the economy of Gibraltar (e.g. tourism and trade
and commerce). Directions specifying the defined domestic matters
should be given at the stage when the constitution has been bl‘ought
intv operation and the Ministers are appointed following the General
Election.  You have, however, recommended that particulars should
he made known in advance for general information.  Accordingly I
annex to this despatch a list of matters which in my view should be
specified as delined domestic matters at that stage. Tt must be recog-
nised thai this list may need adjustment from time to time. The de-
volution of autherity to Ministers in defined domestic matters should
alse be read as subject to what is sald in the following paragraphs of
this despatch.

4. The Governor will retain direct responsibility for all matters
primarily concerned with external affairs. defence and internal secu-
rity, including the police, and for such matters as, by reason of their
close connectlion with these matters, would most appropriately be pia-
ced under the day-to-day contrel of the Deputy Governor, the Attor-
ney-General or the Financial and Development Secretary.  Since
everything which s not a defined domestic matter automatically re-
mains within the Governor's dircet responsibility, it is unnecessary
and undesirable to attemp! an exhaustive definition of all matters re-
tained by the Governor. It is desirable, however, to draw atiention
to certain general exceptions which must qualify the list of defined
domestic matters, in the sense that wider considerations would re-
quire responsibility to be retained by the Governor even though the
subject matter may at first sight appear to be “domestic.” Such ex-
ceptions should, in my view, include all matters relating to Her
Majesty {for example honours, flags, etc.); the application to Gibraltar
of international agreements, the implementation in Gibraltar of in-
ternational obligations and the participation of Gibraltar in speciali-
sed international bodies; matters aifecting the armed forces and Uni-
ted Kingdom civilian departments in Gibraltar, including their land
and property, facilities provided by them (e.g. schools and hospitals)
and their privileges and exemptions; labour from outside Gibraltar;
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certain land matters; and appointments {o public bedies other than
appointments specifically devolved upon Ministers.  Although the
Governor has this responsibility, section 49 of the new constitution
provides machinery under which such matters may continue to be
discussed, as appropriate, with Ministers in the Gibraltar Council.
Provision has also been included in the constitution to protect the in-
dependence of the judiciary and of the Principal Auditor and to vest
powers with respect to criminal proceedings in the Atforney-General;
administrative matters in those fieids should also remain within the
direct responsibility of the Governor. Similarly administrative respon-
sibility for the public service generally should remain; within the di-
rect responsibility of the Governor (see also paragraph € below).

5. The significance of Gibraltar’s economic problems at this
time, as well as the nature of the new constitution itself and the mer-
ging of the finances. of the Gibraltar Government and the City Coun-
¢il, make it important that all financial affairs, both as regards defined
domestic matters and as regards residual matters not so defined,
should as hitherto be fully coordinated. It was for this reason that
all those who took part in the constitutional discussions in July 1968
recognised that the Financial and Development Secretary would be in
a special position under the new constitution and that the Governor
should have certain powers in relation to the maintenance of financial
and economic stability. Accordingly responsibility for the financial
husiness of the Government of Gibraltar should continue io be en-
trusted to the Financial and Development Secretary, and it is thus
necessary that there should be very close liaison and consultation
between him and the Ministers responsible for defined domestic mat-
ters. 1 should hope, therefore, that the Financial and Development
Secretary will be invited by the Chief Minister to attend all meetings
of the Council of Ministers when any matters affecting his sphere of
responsibility are discussed. Matters for which the Financial and De-
velopment Secretary should remain responsible will include cusioms
control; the collection of taxes, duties, licences and fees etc.; payment
of salaries, wages and accounts; and the general coordination of finan-
cial and economic business and accounting. Subject to the provisions
of the new constitution the Legislature will, of course, continue to be
responsible for the authorisation of expenditure and taxation
measures.

6. There will be a single public service in Gibraltar, Since the
matters for which the Governor and Ministers will respectively be
directly responsible are intrinsically incapable of being completely
separated ‘and are bound to overlap, it would not be conducive to efli-
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cient administration to divide the public service into iwo separate
groups. As agreed at the constitutional discussions in July 1968 the
Governor will in practice, subject to certain exceptions, consult the
Chief Minister over appointments to posts of Head of Department
level, but will not be bound to act in accordance with his advice, Civil
servants will work to the Deputy Governor in respect of matters
which remain within the direct responsibility of the Governor. In
respect of defined domestic matters, which are the responsibility of
Ministers, the civil servants concerned will work direct to the Minis-
ters responsible. But when and where matters arise which overlap
or appear to overlap both ficlds, there will need to be direct contact
between the civil servants concerned and the Deputy Governor. The
successful operation of the new constitution will depend on a conti-
nuance of the harmonious cooperation and working relationships at
all levels that have characterised the public affairs of Gibraltar in the
past. This cooperation will be even more important in view of the
increase in the direct responsibilities of the Gibraltar Government,
and accordingly in the size of its public service, resulting from its as-
sumption of functions hitherto delegated to the City Council.

7. In conclusion I would hope that the fullest use would be
made under the new constitution of the Gibraltar Council as provided
for in sections 46, 49 and 50(3). The Council is so constituted as to
bring together the senior elected representatives of the people of
Gibraltar with the Governor's senior official advisers, in a body small
enough and flexible enough in its procedures to permit frank, inti.
mate and confidential discussion of problems of mutual concern. The
great importance of such a forum needs no emphasis in the special
circumstances of Gibraltar today, and I am confident that under Your
Excellency's chairmanship the Gibraltar Council will continue to ful-
fil a most valuable function.

1 have the honour to be,
Sir,
Your most obedient, humble servant,

MICHAEL STEWART.
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DEFINED DOMESTIC MATTERS

(List referred to in paragraph 3 of Despatch)

Reference
to Laws
Cap.

MUNICIPAL SERVICES (INCLUDING PUBLIC UTILITIES BUT
EXCLUDING THOSE TRANSFERRED TO APPROPRIATE

HEADS e.g. PUBLIC HEALTH)

(a) Animals and Birds ...
{b} City Council

Provisions requiring retention, e.g.
Bye-Laws made under 5.26; Freemen—S.31

(c) Entertainments DU
(d) Food and Drugs ... ... ... ... ...
(e) Markets
including Street Pedlars and Traders
(f) Public Utilities
(i) Electricity
{ii) Telephones
(iii) Water Supply

SOCIAL SERVICES
{a) Education .

(i} Education

(ii) Youth Welfare 1ncludmg Youth Empluyment
(iii) Undertakings by Students

{iv) John Mackintosh Hall

{b) Housing
(i) Construction and Allocation of Accommodation
(ii) Rent Relief
(iit) Landlord and Tenant

(¢) Labour and Social Security
(i) Labour (from within Gibraltar)
(ii) Control of Employment
(iii) Dock Workers
(iv} Employment Injuries Inlurance Y
(v) Employment of Women, Ynu.ng Persons and
Children
5

22

51
61
98

185

131

47

83

33
46
49

50

{vi) Factories .
(vil) Family Allowances
(viii) Friendly Societies
{(ix) Non-Contributory Social Insurance
(x) Public Assistance
(xi} Regulation of Wages and Conditions of
Employment
(xii} Shop Hours
(xiii) Social Insurance .
(xiv) Trade Unions and Trade D1sputes

{d) Medical and Public Health
(i) Hospitals and Laboratory ..
(ii) Medical Practitioners and Dentists
(iii) Mental Treatment
(iv) Midwives
(v) Nurses R.eg]stratlon
(vi) Pharmacy and Medicines
(vii) Quarantine .
(viil) Sanitation of Bmldmgs
(ix) Nuisances and Offensive Trades
(x)} Notification and Prevention of Diseases
(xi) Rats and Mice Extermination
{xii) Vaccination
(xiii) Baths, Washhouses, Bathing Places, ete.
(xiv) Cellar Dwelling, Lodging Houses, ete.
{xv) General Provigions of Public Health Ordinance

IOI. REVENUE-CONTRIBUTING SERVICES

(a) Economic Development
(as hitherto)
(b) Government Lottery and Gaming
(¢) Postal Services
(i) Post Office
{ii) Savings Bank
{d) Tourism
(i) Tourist Promotion in Gibraltar
(ii) London Office (i.e. a Gibraltar Tourist Office in
Londen with the same functions as are at
present prescribed)
6

Reference
to Laws
Cap.

56
58
63
113

139
144
145
153

72-131
102
103
107
114
125
137
151

128
142



Reference Reference
to Laws to Laws

Cap. ‘ Cap.

{e) Management and control in relation to the areas of

(iif) Tourist Sttes land known as Waterport and Waterport Wharf

Giv) Museum and Antiquities 111 and those parts of the North Mole under lease to
(v) Hotels and Restaurants the Government with respect to commercial
(vi) Hotel Proprietors & and tourist activities.
(e) Trade and Commerce (d) Public Works
(i) Business Names v e e e s 16 (i)} Building (Interim Control) 15
(ii) Carriage of Goods by Sea 17 {ii) Building Byelaws ... ... ... ... ... ... 131
(iti) Companies 30 (iii} Public Highways 131
(iv) Contract and Tort 32 (iv} Recreation Grounds 131
{v) Copyright App o (V) Cemeteries 18
(V:l-) Deesis of Arrangement 41 (e) Vehicles
{vii) Designs 43 . . .
(i) Motor Vehirles Insurance (Third Party) 110
(viii} Factors C e e e 57 ~ i ) T
(ix) Marine Insurances e e 97 (il} Traffic (including Licensing) 154
(x) Merchandise Marks 104 V. PERSONAL STATUS
{xi) Partnership 118 (i) Gibraltarian Status and permits of residence 70
(xii) Patents 119 (ii) Adoption—Infants—Legitimacy ... 37889
(xiii) Pawnbrokers 120 (iii) Births, Deaths and Marriages cer o 1299
{xiv) Sale of Goods . 141 {iv) Maintenance 96
{xv} Trade Generally mcludmg Supphes (v) Married Women 100
(xvi) Price Contral (vi) Matrimonial Causes 101
Nure: The Registrar of the Supreme Court is responsible for the VL. MISCELLANEOQUS
following registries: {i} Census R 19
(1) Companies (#i} Charities 20
(2) Business Names (iii} Clubs 26
(3) Trade Marks (iv) Elections 48
(4) Patents (v) Hire Purchase 71
(5) Deeds of Arrangements (vi) Noise Abatement
The Registrar is also respensible for the registers of: {vii) Oaths . el 115
(6) Births, Deaths and Marriages (viii) Performers Protectmn
(7) Gibraltarians : ’ (ix) Petroleum 124
(8) Land Titles (x) Prison 129
(9) Building Societies {xi) Probates ... ... ... ... ... ... .. .. 130
(xif) Public Holidays o 79
IV. PUBLIC SERVICES . (xiii) Public relations and mionnatmn medm in respect
(a} Civil Air Terminal ... ... ... ... ... ... ... 24 of defined domestic matters,

(b} Fires and Fire-Fighting
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