ADM NI STRATI VE TRI BUNAL

Judgenent No. 460

Case No. 371: SHATBY Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Jerone Ackerman, Vice-President, presiding;
M. Samar Sen; M. Ahnmed Gsman;

Wher eas, on 26 Cctober 1987, M chel WIson Shatby, a forner
staff menber of the United Nations Children's Fund, hereinafter
referred to as UNICEF, filed an application that did not fulfil the
formal requirenents of article 7 of the Rules of the Tribunal;

Whereas, on 1 January 1988, the Applicant, after naking the
necessary corrections, again filed an application in which he
requested, under article 12 of the Statute of the Tribunal, a
revi sion of Judgenent No. 376 rendered in his case on 6 Novenber
1986;

Wereas the pleas of the application read as foll ows:

"PRELI M NARY MEASURES:

I n accordance with paragraph 3 of article 7 of the Rules
of the Tribunal, the esteened Tribunal is respectfully
requested to order the foll ow ng before proceeding to
consider the Applicant's nerits:

(1) To designate a Water Supply Expert Engi neer to exam ne
and eval uate the technical work including the additional
wor k, perfornmed by the Applicant during his service with



UNI CEF.

(2) To request the Respondent to provide the foll ow ng:

a. Docunents of the project which the Applicant was
recruited for.
b. Ternms of reference, plan of operations and project

docunents pertinent to the Bilateral Agreenent of
July 1978, signed between UNI CEF and t he Gover nnent
of Yenen.

C. | nformati on about the donation by the Governnent of
Yenmen fromthe properties of the Mnistry of Wrks
to UNI CEF, of a piece of land, on which it
constructed its building.

PLEA NO |: COWVPENSATI ON FOR THE APPLI CANT' S SPECI AL
ASSI GNVENT OF ' WATER ADVI SOR TO THE GOVERNMENT OF
YEMEN' :
(Non- observance of the Applicant's terns of
appoi nt nent)

The esteened Tribunal is respectfully requested to
deci de on:

(1) Wether the Applicant's contractual assignnment was
Project Oficer 'Managenent Engi neer' for managi ng UNCDF
[United Nations Capital Devel opnent Fund] Project

No. YEM 76/ C31, stage |

(2) \Wether the factual Applicant's assignnment was 'Water
Advisor', to fulfil UNTCEF s commtnent in the Bilateral
Agreenment of July 1978. (In its Judgenent, the esteened
Tribunal ruled that the Applicant's factual assignnment was
"Water Advisor').

(3) daimof conpensation of 50,000 US dollars which
represents the bal ance of salaries and al |l owances between the
two posts of Project Oficer level L4, step 1 and 'VWater
Advi sor' level L5, step 4, during the 49 nonths of the
Applicant's service with UN CEF

(4) daimof conpensation of 30,000 US dollars which
represents the accunul ated interests for the above
conpensation during the past years from January 1979 up to
Novenber 1986.

(5 daimof conpensation of 30,000 US dollars for the
Applicant's sufferings and injuries sustained, due to



discrimnatory treatnment of UNICEF and illegal docunents of
the Bilateral Agreenent of July 1978.

PLEA NO I1: COVPENSATI ON FOR THE APPLI CANT' S ADDI TI ONAL WORK

a. PRQIECT NO.(1): Consultancy services for UN CEF \Water
Programme, Yenen.

b. PRQIECT NO.(2): Inplenenting UN CEF Project
No. E/ I CEF/ P/ L2034, as Project Munager.

The esteened Tribunal is respectfully requested to
deci de on:

(1) Wether the Applicant who was granted a Tenporary
Proj ect Appointnent for work on a certain project, is
entitled to claimof conpensation for additional perforned
wor K.

(2) daimof conpensation of eight nonths' salary for
project No.(1l) and six nonths' salary for project No.(2).

PLEA NO I11: COVPENSATI ON FOR DELI BERATE AND PREMEDI TATED
DEFAMATI ON TO THE APPLI CANT' S NAME, REPUTATI ON,
PROFESSI ON AND CAREER

The Counsel respectfully requests the esteened Tri bunal
to deci de on:

(1) Wether the Applicant's draft is a personal property and
shoul d not be used outside UNI CEF, w thout his know edge and
perm ssi on.

(2) Wether M. Roberfroid when he indirectly transmtted
the Applicant's draft to Director of USAID [United States
Agency for International Devel opnent], m sused his discretio-
nary power in bad faith, violated Applicant's rights and
violated UN regulation |.5.

(3) Wether M. Roberfroid when he accepted verbal
allegation fromthe Director of USAID, despite of Applicant's
denial, violated the Applicant's rights in evil intent and
violated UN regulations 1.3, 1.9 and adm ni strative
instruction No. ST/AlI/292 of 15 July 1982.

(4) \Wether M. Roberfroid when he held neetings with




Oficials of the Governnent and United Nations pronouncing
the Applicant's involvenent in serious charges, msused his
di scretionary power, violated the Applicant's rights in evil
intent and violated UN regulations 1.4 and 1.5 and rule

101. 6.

(5) Whether the Applicant is innocent fromthe Respondent's
five charges.

(6) Rescinding the decision of term nation of Applicant's
servi ces.

(7) Conpensation of 100,000 US dollars for the injury
sustained fromthe deliberate and preneditated defamation to
hi s name, reputation, profession and career.

PLEA NO 1V: COVPENSATI ON FOR ARBI TRARY TERM NATI ON OF
APPLI CANT' S SERVI CE

The Counsel respectfully requests the esteened Tri bunal
to deci de on:

(1) Wether termnation of Applicant's service was notivated
by prejudi ce.

(2) Rescinding the decision of term nation.
R
Conmpensation of 24 nonths' salary for the injury
sust ai ned.

(3) Conpensation of six nonths' salary for injury sustained
because of unfair and unjust treatnent of UN CEF
Adm ni stration."

Wher eas, on 29 January 1988, the Respondent requested the
Tribunal, as a prelimnary neasure and before going into the nerits:

"to order the Applicant to specifically identify the alleged
new y di scovered facts and to denonstrate, with supporting
evi dence, why these facts were unknown to the Applicant at
the tinme of the original application, the circunstances and
precise timng of their alleged discovery and why they shoul d
be considered to be decisive."

Whereas, on 20 March 1988, the Applicant filed his witten
observations on the Respondent's request for a prelimnary neasure;

Whereas, on 31 May 1988, the Executive Secretary of the
Tribunal informed the Applicant that the Tribunal had decided to
grant the Respondent's request for a prelimnary neasure and ordered



t he Applicant to:

"file a brief statenent, in which [he] should specifically
identify the newy discovered facts, denonstrate why these
facts were unknown to [hin] at the tinme [he] filed the
original application, what were the circunstances and the
precise timng of their alleged discovery and why those facts
shoul d be consi dered decisive pursuant to article 12 of the
Statute of UNAT."

Whereas, on 10 July 1988, the Applicant filed the statenent
ordered by the Tribunal in which he anmended his pleas as foll ows:

"PRELI M NARY NMEASURES:

I n accordance with paragraph 3 of article 7 of the Rul es
of the Tribunal, the esteenmed Tribunal is respectfully
requested to order the foll ow ng before proceeding to
consi der the application on nerits:

(1) to designate a Water Expert Engineer to exam ne and
eval uate the technical work and additional work performed by
t he Appli cant.

(2) To request the Respondent to provide the follow ng:

a. Docunments of the project which the Applicant was
recruited for.

b. Ternms of reference and plan of operations regarding the
Bi | ateral Agreenent of July 1978, signed between UN CEF
and the Governnent of Yenen.

c. Information about the donation by the Governnent from
the properties of the Mnistry of Works to UNI CEF, of a
pi ece of land, on which it constructed its buil ding.

PLEA NO |: APPLI CANT' S SPECI AL ASSI GNMENT OF ' WATER ADVI SOR
TO THE GOVERNVENT OF YEMEN :
(Non- observance of his terns of appointnent)

The esteenmed Tribunal is respectfully requested to find
that UNICEF hired the Applicant at a low price in order to
provide himto the Mnistry of Wirks as an expression of
gratitude for the donation of its val uable piece of |and.

Al so, the esteened Tribunal is requested to find that:



UNI CEF violated the United Nations' Regul ations regarding the
legal formof the Bilateral Agreenent of July 1978, violated
Staff Rul es and Regul ations of the 200-Series when the
Applicant's status was changed froma Project Oficer to a
speci al assignnent, msused its discretionary power in bad
faith and violated Applicant's rights.

Consequently, the esteened Tribunal is requested to take
deci sion on:
(i) Conpensation for fifty thousand US dollars which
represents the bal ance of remuneration between the post
Project Oficer L4, step 1 and Water Advisor L5, step 4,
during the 49 nonths of his service.
(i1) Conpensation for thirty thousand US dollars which
represents the accunul ated interest for the above
conpensation during the past years from January 1979 up to
Novenber 1986.
(ii1) Conpensation of thirty thousand US dollars for the
Applicant's suffering and injury sustained due to ill egal
formof the Bilateral Agreenment and the discrimnatory
treatnent of UNI CEF Adm ni stration.

PLEA NO 11: ADDI TI ONAL WORK:
(a) PRQAJECT No.(1): Consultancy Services for UN CEF Water
Pr ogr amre.

(b) PRQIECT No.(2): Inplenenting Project No. E/ICEF/ P/L2034.

The esteened Tribunal is respectfully requested to find
that the Applicant who was only granted a ' Tenporary Proj ect
Appoi ntnment' has the right to claimrenuneration for
performng this additional work.

Consequently, the esteened Tribunal is requested to take
deci si on on:

(1) Conpensation of eight nonths' salary for project No.(1)
and six nonths' salary for project No.(2).

PLEA NO I11: DELI BERATE AND PREMEDI TATED DEFAMATI ON TO
APPLI CANT' S NAME, REPUTATI ON, PROFESSI ON AND
CAREER

The esteened Tribunal is respectfully requested to find



t hat :

(1) Applicant's draft is personal property and should not be
used, in any way, W thout his prior approval or perm ssion.
(2) Applicant is innocent of the charges alleged by the
Respondent in his statenment of 26 March 1984.

(3) Termnation of Applicant's services was notivated by
prej udi ce.

(4) The Applicant has sustained serious injury and permanent
harm si nce October 1980 onwards and up to the present tine,
when the Respondent violated UN regulations 1.3, 1.4, 1.5 and
1.9 and staff rule 101.6, m sused his discretionary power,
violated Applicant's rights and violated UN ... ST/Al/292 of
15 July 1982 and in bad faith.

Consequently, the esteened Tribunal is respectfully
requested to take decision on:
(1) Conpensation of one hundred thousand US dollars for the
injury and permanent harm sustai ned fromthe deliberate and
prenedi tated defamation to his nane, reputation, profession
and career.
(11) Rescinding the decision of termnation of Applicant's
servi ces.

PLEA NO 1V: ARBI TRARY TERM NATI ON OF APPLI CANT' S SERVI CES:

In the light of the newy discovered facts, the esteened
Tribunal is respectfully requested to find that: Applicant's
PER [ performance eval uation report] m ght be discarded, al
the statenments in the non-renewal nmeno of 21 Septenber 1982
are incorrect or inaccurate or irrelevant or prejudicial, and
the Applicant has suffered fromthe unfair and unjust
treat nent of UNI CEF.

Consequently, the esteened Tribunal is requested to take
deci sion on:
(1) Termnation of Applicant's services was notivated by
prej udi ce.
(11) Rescinding the decision of term nation OR conpensation
of 24 nonths' salary for the injury sustained.
(1i1) Conpensation of six nonths' salary for injury sustained
because of the unfair and unjust treatnent of UN CEF Adm ni s-
tration."

Wer eas, on 14 Septenber 1988, the Respondent filed his
answer and requested the Tribunal to dism ss the application, since
t he new docunents submtted by the Applicant were either, avail able



to the Tribunal when it considered the original application and did
not neet the requirenents of article 12 of the Statute of the
Tri bunal which "specifies that the fact nust have been 'unknown to
the Tribunal and to the party claimng revision'," or, if not
contained in the Applicant's personnel files, were irrelevant to the
present application for revision.

Whereas, on 24 January 1989, the Applicant filed witten
observati ons;

Wer eas, on 27 Cctober 1989, the Tribunal ruled that no oral
proceedi ngs woul d be held in the case;

Whereas the facts in the case were set out in Judgenent
No. 376.

The Tribunal, having deliberated from 26 Cctober to
10 Novenber 1989, now pronounces the foll ow ng judgenent:

| . The Applicant brought his case for the first tine before the
Tribunal in 1986. It was consi dered and deci ded upon by the
Tribunal in its Judgenent No. 376 rendered on 6 Novenber 1986. He
now presents an application, requesting a revision of Judgenent

No. 376 under article 12 of the Tribunal's Statute.

1. The Tribunal recalls its Judgenment No. 303, Panis,
paragraph I, (1983) in which it stated:

"Applications for revision of a judgenent delivered by
the Tribunal nmust be considered in the light of the standards
i nposed by article 12 of the Tribunal's Statute. That
article enables the Secretary-Ceneral or the Applicant to
"apply to the Tribunal for a revision of a judgenent on the
basis of the discovery of sone fact of such a nature as to be
a decisive factor, which fact was, when the judgenent was
gi ven, unknown to the Tribunal and also to the party claimng
revi sion, always provided that such ignorance was not due to
negligence ...'". ... The standards contained in article 12



are accordingly relatively strict and lay a substanti al
burden upon a party who requests revision."

L1l The Applicant clainms the discovery of new facts of such a
nature as to be a decisive factor, and that these were not known to
the Tribunal and to hi mwhen the judgenment was rendered. According
to the Applicant, these new facts appear in seven docunents form ng
annexes 1, 2, 7, 10, 19, 21 and 23 to his application dated

1 January 1988 and confirnmed in his second anended statenment dated
10 July 1988. Therefore, the Tribunal will exam ne whether the
basis for the present request for revision of Judgenent No. 376
fulfills the requirenments of article 12 of the Tribunal's Statute.

| V. The Tribunal notes first, that in his application for
revision dated 10 July 1988, the Applicant introduces four pleas
that are essentially the sanme as those already included in his first
case, No. 371, and which had been dealt with and di sposed of by
Judgenent No. 376.

V. In his first plea, submtting a claimfor conpensation for
hi s special assignnent as "Water Advisor to the CGovernnent of

Yenmen", the Applicant invoked as relevant newly discovered facts,
annexes No. 1, 2 and 7. The Tribunal notes with regard to annex No.
7, that it contains no new fact since the docunent was in the
Applicant's personnel files which were before the Tribunal. Wth
regard to annexes No. 1 and 2, the Tribunal notes that these two
docunents, one in 1976, and the other in 1977, refer to
consideration by UNI CEF for recruitnment of a Water Managenent
Engineer to a specific project. It appears that the Applicant, by

i nvoki ng these two annexes, attenpts to show that UN CEF was
considering all along the recruitnment of a Water Managenent

Engi neer. He thus seeks to reinforce his claimthat the post he was
initially recruited for and | ater appointed to, was indeed that of a



Wat er Managenent Engi neer for a particular project, and not of a
Wat er Advisor to the Government of Yenen, the assignnent he actually
per f or med.

Vi . In the Tribunal's view, and for the follow ng reasons, the
contents of these two annexes do not constitute new facts of a
deci sive nature unknown to the Tribunal and the Applicant.

What ever was the prior intention of UNICEF in this respect,
the fact remains that in UNICEF s advertisenent in the newspaper
"Al - Ahrant’ on 16 February 1978, what was explicitly nentioned was a
request for a Water Managenent Engi neer, and in describing the
purpose of the job it was stated: "To assist in pronoting and
speeding up the inplenentation of Rural Water Supply Project”. On
this basis, the Applicant was then interviewed and appointed as a
Project Oficer, Water Managenent Engineer. This fact was known to
the Applicant, and the Tribunal took note of it at the beginning of
para. |l of its Judgenent No. 376.

VI, In his first plea, the Applicant, once again relying on a
supposedly new fact, enphasi zed the confusion provoked by the

assi gnnment he perfornmed which was that of a Water Advisor to the
Governnment of Yenen and not a Project Oficer. This also is not a
new fact since the Tribunal was aware of and referred to it
explicitly in its Judgenent No. 376, paragraph Il. The Tri bunal

st at ed:

"Thus, the engi neer who had been sel ected pursuant to a
newspaper advertisenent referring to assistance in the

i npl enentation of a rural water supply project was offered to,
and accepted by, the Governnent of the Yenen Arab Republic as
Adm ni strative and Technical Assistant to the Rural Water
Supply Departnment of its Mnistry of Public Wrks. According
to the newspaper advertisenent, the post offered was tightly
linked to a specific project or set of projects. According to
what was offered to the Governnent of [the] Yenmen Arab Republic
by UNI CEF and accepted by it, the post was of advisor to the



Rural Water Supply Departnment of that country.”

VI, Moreover, with regard to his second pl ea concerning
addi tional work, the Tribunal in its Judgenent No. 376 recognized
the difference in nature and magnitude of the two jobs. Thus, the
Tribunal in paragraph 11l of Judgenent No. 376 stated that the
future tasks which had been entrusted to the Applicant are
"sonet hi ng nuch broader and not altogether of the sane nature as
those set forth in the job description.”

I n paragraph IV of Judgenent No. 376, the Tribunal el aborated
on this point by stating:

"This difference is not one of degree but of substance. A
difference nerely in the type or the intensity of the work to
be performed woul d not have led the Tribunal to take the
present view. But the difference is nmuch nore profound and | ed
to the placing of the Applicant in an anbi guous
situation,prejudicial to him"

| X.  I'n paragraphs V and VI of Judgenent No. 376, the Tribunal
recogni zed that this situation created difficulties for the
Applicant's work and al so had a bearing on the non-renewal of the
Applicant's appoi ntnent, which issue the Applicant raises again in
his plea No. IV of his request for revision.

X. I n paragraph VII of Judgenent No. 376, the Tribunal concl uded
"that the anbiguity that surrounded the conditions of the
Applicant's work had a consi derable prejudicial inmpact, not only
during his period of service, but also when the renewal of his
contract was considered". The Tribunal, accordingly, held the

Adm ni stration responsible. The Tribunal recognized that the
Applicant was entitled to conpensation and fixed the anobunt as three
nont hs net base salary. (Paragraph VIII1 of Judgenent No. 376).

XI. In his first plea, the Applicant states that the Tribunal



awarded only a small anpbunt of conpensation. The Tribunal does not
see any reason to change the anmount awarded to the Applicant.

Xil. I'n his third plea, the Applicant reintroduced the issue of

def amati on which had been rejected by the Tribunal in its Judgenent
No. 376. The Applicant clains the discovery of new facts of a

deci sive nature in annexes 19 and 21. After exam ning these two
docunents, the Tribunal does not consider themto be of a decisive
nature. Accordingly, they do not constitute valid grounds for
revision of Judgenent No. 376.

Xl In conclusion, the Tribunal finds that the main purpose of
the various pleas submtted by the Applicant in his request for
revision of Judgenment No. 376 is nerely to reargue his case. The
Tri bunal concludes that the Applicant has failed to establish,
within the neaning of article 12 of its Statute, the existence of
any new fact of a decisive nature unknown to himand to the Tri bunal
when the judgenent was rendered.

XIV. In view of the foregoing, the Tribunal declines the Applicant's
requests for the appoi ntnment of an expert witness and for the
production of docunents.

XV. The application is rejected inits entirety.

( Si gnat ures)

Jer one ACKERMAN
Vi ce- President, presiding

Samar SEN
Menmber



Ahned OSNMAN
Menmber
New Yor k, 10 Novenber 1989 R Maria VIC EN-M LBURN

Executive Secretary



