ADM NI STRATI VE TRI BUNAL

Judgenent No. 459

Case No. 477: MOORE- WOODROFFE Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Roger Pinto, First Vice-President, presiding;
M. Jerome Ackerman, Second Vice-President; M. Ahned Gsnman;

Wher eas, on 19 August 1988, Jeanne Wendy Moore-Wodroffe, a
staff nmenber of the United Nations filed an application, the pleas
of which read as foll ows:

"(a) The Applicant requests the United Nations Tribunal to
find that the decision of Dr. N col, the Executive D rector
of UNITAR [United Nations Institute for Training and
Research] at the material tinme, was the proper decision to
make because it foll owed proper consultations with the
Appoi nt mrent and Pronotion Board of UNI TAR, and was in
conformty with the rules of UNITAR for such purposes;

(b) The Applicant requests the Tribunal to find that the
abolition of her post by Dr. N col's successor was done in
bad faith, and was intended to avoid the decision of

Dr. Nicol to have Ms. Jeanne Wendy More pronoted from G5 to
P-2;

(c) The Applicant prays to the Tribunal to apply its
precedent in Case No. 406: Walter [Judgenent No. 390 (1987)]
in which the Tribunal decided in favour of the Applicant, as
the facts and figures of Case No. 406: Walter are very close
to the case of the Applicant.”



Wereas the Respondent filed his answer on 23 Septenber 1988;
Wher eas, on 19 Cctober 1989, the Tribunal put questions to
t he Respondent and on 23 October 1989, he provided answers thereto;

Wereas the facts in the case are as fol |l ows:

The Applicant entered the service of the United Nations on
6 Cctober 1967. She served on two successive three nonth fixed-term
appoi ntnents as a Stenographer, at the G3, step 1 level, until
6 April 1968 when she was offered a probationary appointnent. On
16 August 1968, the Applicant was seconded to the United Nations
Institute for Training and Research (UNITAR), initially for a period
of one year, as a Cerk Stenographer. On 1 May 1969, the Applicant
was transferred to UNITAR and, on 1 April 1970, she was granted a
per manent appointnment. On 1 April 1973, the Applicant was pronoted
tothe G4 level and on 1 April 1977, to the G5 level as an
Adm ni strative Assistant.

I n Novenber 1982, M. Davidson N col, the UNI TAR Executive
Director then in office, submtted to the Appoi ntnment and Pronotion
Board a series of recomendations of staff in the General Service
category for pronotion to the Professional category. The Applicant
was one of such staff nenbers. 1In a letter dated 2 Decenber 1982,
the Chairman of the Board informed the Executive Director that the
Board had decide to "postpone"” its review of the cases presented to
it, pending receipt of further information fromthe UN TAR
Adm ni stration. An exchange of correspondence ensued between the
Executive Director and the Chairman of the Board concerning this
guesti on.

In a letter dated 10 Decenber 1982, the Chairman of the Board
set forth a series of "points of principle" which had been raised at
the Board during its review of the Executive Director's
recommendati ons. He noted, concerning recommendati ons of Ceneral
Service staff for pronotion to the Professional category, that they



had posed speci al problens, since such pronotions, within the U N
Secretariat, were governed by the conpetitive exam nation nandat ed
by the U N Ceneral Assenbly.

In a reply dated 16 Decenber 1982, the Executive Director
expl ai ned to the Chairman of the Board that the question of
pronotion of General Service staff to the Professional category had
not been resolved in a satisfactory nmanner at the United Nations
Secretariat; that he had "great difficulty in receiving definitive
advice fromthe U N Ofice of Personnel Services on this matter",
and that in the exercise of UNITAR s autonony, he had deci ded that
conpetitive exam nations were not necessary in UNITAR He therefore
reiterated his recomendation to pronote the Applicant. On the sane
date, the Executive Director wote to the Applicant a letter that
reads in part as follows:

"Dear Ms. Mbore,

| am pl eased to i nformyou about your pronotion to P-2
with effect from 1l Decenber 1982.

The appropriate step will be decided by nme in consul -
tation wwth the Finance and Adm ni stration Section soon.

| amsorry that because of the financial constraints now
alleviated, this pronotion could not be nade earlier or with
retroactive effect.

I n a nenorandum dated 22 Decenber 1982, the Executive
Director notified the Chief, Finance and Adm nistration, UN TAR
that "after full consultation with the Appoi ntnent and Pronotion
Board and its Chairman"” and "by virtue of the powers conferred on
[him by [the UNITAR] Statute on staffing of the Institute", he had
decided to pronote a series of UNITAR staff nenbers. The Applicant
was i ncluded anong them

On 23 Decenber 1982, a Personnel Action formwas issued to



i npl emrent the Applicant's pronotion to the P-2 level, effective

1 Decenber 1982, as "approved by Executive Director, UN TAR and
Under - Secretary-Ceneral, United Nations vide his nmenorandum ... of
16 Decenber 1982."

M. Davidson Nicol's termas Executive Director of UN TAR
expi red on 31 Decenber 1982. The Applicant was infornmed on
4 January 1983, that his successor, M. Mchel Doo Kingui, had
"suspended" the decision taken by M. Nicol on her pronotion until
he had the opportunity to exam ne the case in the light of the views
expressed on the matter by the UNI TAR Board of Trustees and the
UNI TAR Appoi nt ment and Pronotion Board. According to the m nutes of
a neeting of the Appointnent and Pronotion Board held on 3 March
1983, the Board recommended no pronotions fromthe General Service
to the Professional category.

In a letter dated 29 Septenber 1983, the Executive Director
informed the Applicant that, on account of the Institute's financial
situation, her post would be abolished, effective 31 Decenber 1983.
He referred to negotiations with the United Nations Ofice of
Personnel Services (OPS) with a view to the absorption by the
Secretariat, of staff menbers occupying posts that would be
abol i shed. However, if those negotiations were to prove
unsuccessful, and OPS could not reassign the Applicant wthin the
Secretariat, her appointnment would be term nated on the grounds of
abolition of post in accordance with the provisions of staff
regulation 9.1 (a). A simlar letter was sent to six other staff
menbers.

On 13 Cctober 1983, the Applicant, together with her six
col | eagues, requested the Secretary-CGeneral to reviewthe
adm ni strative decision to abolish their posts. Having received no
reply fromthe Secretary-Ceneral, on 14 Novenber 1983, the seven
co-signatories of the letter, including the Applicant, |odged an
appeal to the Joint Appeal s Board.



On 26 January 1984, the Oficer-in-Charge, OPS, referring to
arrangenents nmade for the extension of the Applicant's appoi ntnent
with UNI TAR until 31 January 1984, advised her that from 1 February
to 30 April 1984, she would be assigned within the U N Secretariat
and during this period OPS would, on a priority basis, endeavour to
find her a permanent placenent. |If these efforts proved to be
unsuccessful, the Adm nistration would have no alternative but to
initiate proceedings to term nate her appoi ntnent on the grounds of
abolition of post.

On 1 February 1984, the Applicant was assigned to the Ofice
of the Special Representative of the Secretary-Ceneral for the Law
of the Sea and her post was charged to tenporary assistance funds.
The assi gnnment was successively extended for fixed-term periods
while OPS sought to find her a permanent placenent until 31 Decenber
1984.

In the nmeantinme, the Applicant had expressed interest in a
tenporary assignment to ESCWMA [ Economi ¢ and Soci al Comm ssion for
Western Asia], Baghdad, to assist in the Conm ssion's training and
staff devel opnent programme. She was interviewed and found suitable
for the post by the Deputy Chief of Adm nistration of ESCWA when he
visited Headquarters in August 1984. In a nenorandum dated
21 Septenber 1984, the Director of Personnel Adm nistration, OPS,
confirmed to the Chief, General Recruitnment Section, OPS, that it
had still not been possible to identify a suitable position for the
Applicant at Headquarters. |In addition, noting that it would be
"unjustifiably harsh to i npose term nation on grounds of abolition
of post"” in the Applicant's case, when permanent positions had been
found for other UNITAR staff simlarly situated, he recomended t hat
the Applicant be assigned to ESCWA for one year as a tenporary
solution to the problem of her placenent. The Applicant was
informed by the Chief, General Recruitment Section, OPS, that a post
could not be bl ocked to absorb her return to New York, but she



nonet hel ess accepted the ESCWA of fer and was assigned to Baghdad on
1 January 1985. Her assignnent has been subsequently extended
several tines.

The Joint Appeals Board (JAB) adopted its report on 2 July
1987. Its conclusions and recomrendati ons read as foll ows:

"Concl usi ons and Recommendati ons

31. The Panel concludes that the provisions of staff
rule 109.1 had been observed with regard to the abolition of
t he post encunbered by the appellant in UNI TAR

32. The Panel notes that the appellant remains in service
assigned to ESCWA whil e retai ning her permanent contract with
the United Nations Secretariat. The Panel recommends that
the O fice of Human Resources Managenent review well in
advance of 31 Decenber 1987 the appellant's request for a
proper placenent within the Secretariat.

33. The Panel also concludes that it could find no basis for
the appellant's contention as to the non-inplenentation of a
pronotion."

On 10 August 1987, the Assistant Secretary-Ceneral for Human
Resour ces Managenent® i nformed the Applicant that:

The Secretary-General, having re-exam ned your case in
the light of the report, has decided to accept its
recomendati on that your request for placenent be reviewed by
the Ofice of Human Resources Managenent well in advance of
the expiry of your present assignment to ESCWA

On 19 August 1988, the Applicant filed wth the Tribunal the
application referred to above.

! Successor OPS



Wereas the Applicant's principal contentions are:

1. The former Executive Director of UN TAR nmade a proper
decision to pronote the Applicant and the pronotion should have been
i npl enent ed.

2. The new Executive Director's recommendation not to
i npl enment the pronotion was irrel evant.

3. The decision to abolish the Applicant's post was taken
in order to avoid inplenenting the Applicant's pronotion.

Wer eas the Respondent's principal contentions are:

1. As long as the Applicant remains enployed in the
Secretariat, she has no basis for objecting to the abolition of a
post that she had previously occupied.

2. In respect of the Applicant, the provisions of staff
rule 109.1 were fully observed in connection with abolition of her
previ ous UNI TAR post.

3. The JAB did not fail to consider relevant evidentiary
docunents because none were submtted to it.

4. The Applicant may not, w thout the Respondent's
agreenent, for the first tine raise in the Tribunal a claimthat she
failed to raise effectively in the JAB by introducing in the forner,
evi dence that she could have but failed to submt in the latter.

The Tribunal, having deliberated from19 Cctober to
9 Novenber 1989, now pronounces the follow ng judgenent:

l. The Applicant in her pleas before the Tribunal raises two

I ssues; one concerns the abolition of her post, and the other
relates to the non-inplenmentation of her pronotion fromthe G5 to
the P-2 | evel.

1. Wth regard to the abolition of her post, the Applicant



contends that:

(1) It was not in conformty wth the Staff Rules;

(i) I't was done in bad faith, to avoid inplenenting the
deci sion by the fornmer Executive Director to pronote the Applicant
fromthe G5 to the P-2 |evel

The Tribunal notes that the applicable provisions governing
the abolition of posts are contained in staff regulation 9.1 and
staff rule 109.1 (c).

L1l The Tribunal wi Il consider whether these two provisions were
properly applied in this case. According to staff regulation 9.1,
the Secretary-General or his del egated authority has the power to
term nate the appointnent of a staff nenber who hol ds a permanent
appoi nt nrent and whose probationary period has been conpleted if the
necessities of the service require abolition of the post or
reduction of staff.

The discretionary power to abolish a post in accordance with
staff regulation 9.1, is qualified by the condition that such
abolition is required by the necessities of the service. In his
letter of 29 Septenber 1983, informng the Applicant of the
abolition of her post, the Executive Director explained the reasons
for his decision as follows:

"This decision is in keeping with ny pledge to the Board of
Trustees of UNITAR that | would do everything in nmy power to
ensure that the Institute lives within its neans.

As you know, | presented to the Board of Trustees in Apri
1983 a financial situation of the Institute which was
desperate, and | am struggling to obtain fromthe Ceneral
Assenbly additional resources to bail out the Institute in
1983. Even if | succeed, | cannot continue to rely on such a
nmeasure on the part of the General Assenbly in the future.

It is therefore essential that appropriate arrangenents be
made now to avoid a recurrence of such a situation.”

| V. The Applicant, on her part, clains that the decision to



abol i sh her post was taken for extraneous reasons; to avoid the
i npl enent ati on of her pronotion.

V. The Tribunal disagrees with the Applicant in this respect for
the foll ow ng reasons:

1. The decision to abolish her post was not specifically
directed at her, but was a decision of a general nature involving
ot her staff nenbers.

2. The Executive Director was not acting on his own, but
was keeping a pledge to the Board of Trustees of UNI TAR to do
everything in his power to ensure that the Institute lived within
its nmeans.

3. Wt hout prejudging at this stage the substance of the
Applicant's claimto pronotion, the Tribunal notes the follow ng:

The Executive Director, in his letter of 4 January 1983 to
the Applicant, did not cancel the pronotion, but only suspended it
until he had the opportunity to examne the case in the light of the
Vi ews expressed on the matter by the UNI TAR Board of Trustees as
wel | as the UNI TAR Appoi nt nent and Pronotion Board (APB). It was on
3 March 1983, that the APB declined to recommend the Applicant's
pronotion fromthe General Service to the Professional category.

So, if the real and ultimate intent of the Executive Director was to
prevent the Applicant from being pronoted, the APB recommendati on
woul d have given hima pretext to do so. He would not have had any
reason related to pronotion to wait until 29 Septenber 1983 to
abol i sh the post.

Therefore, the Tribunal considers that the Applicant's
contention that the Executive Director took the decision to abolish
her post in bad faith and for extraneous reasons nust fail.

VI . Wth regard to the other applicable text, staff rule 109.1
(c), the Tribunal notes that in his letter of 29 Septenber 1983,



informng the Applicant of the abolition of her post, the Executive
Director referred to negotiations with the United Nations to absorb
staff menbers affected by the above decision by the U N
Secretari at.

VII. In review ng the conduct of the Adm nistration towards the
Applicant after the decision to abolish her post, the Tribunal notes
that the Applicant's rights under staff rule 109.1 (c) were
respected. This for the foll ow ng reasons:

1. Al t hough the abolition of her post was effective
31 Decenber 1983, the Adm nistration has nmade successful efforts to
enpl oy the Applicant.

2. Since the Applicant was locally recruited, the
Organi zati on was not obliged to search for an assi gnnent outside her
duty station of New York (staff rule 109.1 (c) (ii) (a)), but,
nevertheless, it found a tenporary solution by detailing her to
ESCWA, Baghdad.

3. The Director of Personnel Adm nistration has al so
confirmed that it is not the intention of the Admnistration to
term nate her appointnent in view of the fact that her other UN TAR
col | eagues, whose posts in UNI TAR were abolished, were given
permanent U. N. positions.

4. In his letter dated 10 August 1987, the Assistant
Secretary-CGeneral for Human Resources Managenent conveyed to the
Applicant the decision by the Secretary-CGeneral to accept the Joint
Appeal s Board (JAB) recommendation that her request for placenent be
reviewed by the O fice of Human Resources Managenment well in advance
of the expiry of her present assignnment to ESCWA

VIII. In viewof the foregoing, the Tribunal finds that staff
regulation 9.1 (a) and staff rule 109.1 (c) were fairly and properly
applied to the Applicant, and her contrary contention in this



respect is without foundation.

| X. The Applicant also clains that she should be pronoted from
the G5 to the P-2 level, and that the JAB wongfully refused to
consi der evidentiary docunents relevant to her pronotion. The
Respondent, on his part, raises the issue of the receivability of
the Applicant's plea concerning pronotion on the ground that it was
not properly before the JAB and therefore it is not now properly
before the Tribunal. The Respondent suggests that the Tri bunal
apply the provisions of paragraph 2 of article 9 of its Statute and
remand the claimrelating to the Applicant's pronotion for
consideration by the JAB. He invokes in this respect paragraph 1 of
article 7 of the Tribunal's Statute and the jurisprudence of the
Tribunal in Judgenent No. 299, Moser (1982).

The question to be addressed by the Tribunal is, therefore,
the receivability of the appeal concerning the Applicant's
pronotion. Paragraph 1 of article 7 of the Tribunal's Statute,
st at es:

"“An application shall not be receivable unless the
person concerned has previously submtted the dispute to the
j oint appeals body provided for in the staff regulations and
the latter has communicated its opinion to the Secretary-
General, except where the Secretary-General and the applicant
have agreed to submt the application directly to the
Adm ni strative Tribunal."

X. In this regard the Tribunal also takes note of the follow ng
facts:

(a) The issue of pronotion had not been raised in the
Applicant's original letter to the Secretary-CGeneral which only
requested review of the adm nistrative decision to abolish her post.

(b) The procedure before the JAB was initiated by a letter
dated 14 Novenber 1983, only referring to the issue of the abolition
of the post.



(c) At the very end of counsel's observations dated 24 June
1987, on the Respondent's reply to the Applicant's statenent of
appeal before the JAB, the question of pronotion was raised in the
foll ow ng way:

"There is also outstanding, in the opinion of counsel, the
matter of non-inplenmentation of the appellant's pronotion to
the P-2 level, for which she was recommended by the forner
Executive Director of UNI TAR, before the question arose of
the alleged adm ni strative power of the new Director to
term nate permanent staff nenbers already on board."

Xl . The JAB commented on the issue of pronotion by expressing its
reservation about introducing a new and extraneous el enent which had
not been included in the statenent of appeal of 14 Novenber 1983.
The JAB, finding no evidence whatsoever that the Applicant had ever
been pronoted to the P-2 level, rejected her counsel's statenent on
pronotion as appearing to be w thout foundation. The JAB concl uded
that it could find no basis for the Applicant's contention regarding
t he non-inpl enentation of a pronotion.

X, The Tribunal notes that, in her plea before the Tribunal, the
Appl i cant presented docunentary evidence of her pronotion. At the
same time, the Applicant clains that the JAB wongfully refused to
consider the evidentiary docunents which were rel evant to her case.
This assertion by the Applicant is contradicted by the Respondent
who certifies that the JAB's file is devoid of any indication that
the Applicant or her counsel submtted to the Board any
docunentation relevant to the issue of her pronotion. After
reviewing the JAB's file, the Tribunal conmes to the sane concl usion
reached by the Respondent. Therefore, the Applicant's plea that the
JAB wrongfully refused to consider evidentiary docunents concerning
her pronotion is w thout foundation.

XIll. 1t seens to the Tribunal, that until the subm ssion by her



counsel of observations on the Respondent's answer on 24 June 1987,
the Applicant's case before the JAB was concerned with the issue of
the abolition of her post. Perhaps Judgenent No. 390, Wlter,
rendered by the Tribunal on 5 June 1987, pronpted the observations
regardi ng her pronotion. The Tribunal recalls its disapproval of
attenpts to raise new i ssues which have not been properly put before
the JAB by an applicant. See Judgenents No. 446, San Jose (1989),
and No. 449, Janitschek (1989).

Xl V. Al t hough the JAB commented on the issue of pronotion,
nevertheless, it did not have a fair chance to consider properly and
adj udge that issue. Accordingly, the Tribunal concludes that, by
reason of article 7 of the Tribunal's Statute, the issue of
pronotion is not receivable.

XV. The Tribunal notes, however, a communication to it fromthe
Respondent dated 23 October 1989, representing that, with respect to
the Applicant, the Respondent intends to act in accordance wth the
Walter Judgenent and indicating that it is attenpting in good faith
to locate a professional post in which to place the Applicant. In
view of this, the Tribunal sees no reason at this tinme for any
further action by it, and therefore declines to remand the case to
the JAB, as suggested in the Respondent's answer to the application
before the Tribunal .

XVI . For the foregoing reasons, the application:

(a) isrejected with regard to the Applicant's plea
concerning the abolition of her post; and

(b) is not receivable with regard to her plea concerning non-
i npl enent ati on of her pronotion.

(Si gnat ures)



Roger PI NTO
First Vice-President, presiding

Jer ome ACKERMAN
Second Vi ce- Presi dent

Ahnmed OSMAN
Menmber

New York, 9 Novenber 1989
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