ADM NI STRATI VE TRI BUNAL

Judgenent No. 463

Case No. 451: OKONJO Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Arnold Kean, President; M. Samar Sen;
M. Ahmed Gsman;

Wher eas, at the request of Chuchuka Ckonjo, a fornmer staff
menber of the United Nations, the President of the Tribunal, with
t he agreenent of the Respondent, extended to 29 January 1988 the
time-limt for the filing of an application to the Tribunal;

Wher eas, on 27 Novenber 1987, the Applicant filed an
application, the pleas of which read as foll ows:

"1. The Applicant contests the decisions of the Respondent

(a) not to renew the appointnment of the Applicant as
Director of the Regional Institute for Popul ation
Studies, due to expire on 31 Decenber 1985 for a
further termof two years commencing on 1 January
1986, as provided in the 1982 Statutes of the said
Institute and as recommended by the Governing
Council of the said Institute at its Eleventh
Meeting in Accra on 26 and 27 June 1985, and

(b) to transfer an officer, M. P.QO OChadike, fromthe
Secretariat of the Econom c Conmm ssion of Africa in
Addi s Ababa, Ethiopia, to take over the Applicant's
duties at the Regional Institute for Popul ation
Studies in Accra, with the title of Oficer-in-



Charge as from 1 January 1986.

2. The Applicant seeks the rescission of the said decisions
on the grounds that they are void for illegality, being
ultra vires of the Respondent, and consequently, the
rei nstatenent of the Applicant, upon fornal
re-appoi ntment by the Secretary-Ceneral as Director of
the said Institute with effect from1 January 1986.

3. The amount of conpensation clainmed by the Applicant in
the event that the Secretary-General decides, in the
interest of the United Nations to pay conpensation for
the injury sustained by the Applicant, should be not
| ess than the full anount allowed under paragraph 1 of
article 9 of the Statute, viz. not |less than the
equi val ent of two years' net base salary of the
Applicant, and the Applicant submts that this is a fit
case for an even higher award wthin the discretion of
the Tribunal.

4. The Applicant also clains his costs of these and al
previ ous proceedi ngs arising out of this dispute.”

Whereas the Respondent filed his answer on 25 Cctober 1988;

Wher eas, on 10 August 1989, the Applicant requested the
Tribunal to order "a postponenent of the action, which ECA [ Econom c
Conmmi ssion for Africa] is taking to execute the instructions of the
Secretary-Ceneral on the recruitnent of a Director for the Regional
Institute for Population Studies (RIPS), a post which is presumably
vacant";

Whereas the Applicant filed witten observations on 3 Cctober
1989 whi ch he subsequently anended on 16 Oct ober 1989;

Whereas, on 23 Cctober 1989, the Tribunal put questions to
t he Respondent and, on 24 Cctober 1989, he provided answers thereto;

Whereas the facts in the case are as foll ows:

The Applicant, a N gerian national, entered the service of
the United Nations Econom c Conm ssion for Africa (ECA) in Addis
Ababa on 18 July 1963, as a Regional Econom c Devel opnent Advi sor at
the P-3, step | level. He served on a three nonth short-term



appoi ntnent that was extended for an additional nonth, and then the
Appl i cant separated fromthe service of the O ganization.

On 18 August 1974, the Applicant was appointed Director,
Denogr aphi ¢ Trai ning and Research Centre of the Regional Institute
for Popul ation Studies (RIPS) at Accra, Ghana. RIPS was first
established in 1972, pursuant to an agreenent between the Governnent
of Ghana and the United Nations, for the purpose of pronoting and
strengthening research and training in denography and related fields
in interested English speaking African countries. The Director of
the Institute was appointed by "the United Nations, in consultation
with the Governnent".

The Applicant was initially offered a one-year internedi ate
term appointnment at the L-6 | evel under the 200 Series of the U N
Staff Rules. Hi s appoi ntnent was successively extended for further
fixed-term periods, until 18 August 1979, when his contractual
status was converted to long-term H s appoi ntnment was then
extended first, for a further fixed-termperiod until 31 Decenber
1979 and then, until 17 August 1980.

Effective 1 January 1980, follow ng the decentralization of
the U N Technical Co-operation for Devel opnent Project, ECA dealt
with all aspects of RIPS, and becane responsible for decisions with
respect to personnel. The Applicant was transferred fromthe U N
Headquarters payroll to the ECA payroll. According to the record of
the case, a disagreenent arose between ECA and the Applicant,
regardi ng the adm nistrative functioning of the Institute and in
April 1980, ECA appointed an adm nistrative officer, to discharge
all admnistrative duties. 1In the letter conmunicating this
appoi ntment, the Applicant was asked to devote his tine to the
"substantive and operational activities" of the Institute.

In June 1980, the O ficer-in-Charge, Popul ation Division,
recommended that the Applicant's contract, due to expire in August
1980, be extended for another year. In a nenorandum dated 30 July



1980, the Chief, Population Division, infornmed the Chief, Personnel
Section, that he confirned the recommendation, action which would
permt ECA "to review the contractual status of M. Okonjo, sonetine
next year in the light of ... and the perfornmances and managenent of
the Director."”

When the question whether to extend the Applicant's
appoi ntnent was raised in 1981, the Director, Population D vision,
recommended that the Applicant's appointnent be extended for a
further one-year period. However, in a nmenorandum dated 24 July
1981 to the Executive Secretary, ECA, the Chief, Population
Di vi sion, expressed his concern about the Applicant's managenent of
the RIPS project. He noted that the Applicant "considers hinself as
an ECA staff nmenber only for salary"” and "believes that instructions
are given to himonly by the Governing Council."

On 11 August 1981, the Executive Secretary, ECA, wote to the
Applicant regarding his contractual status and the adm nistration of
the Institute. Wile satisfied with the Applicant's performance
with respect to the academ c programres, the Executive Secretary was
di sappointed with the Applicant's "day-to-day nmanagenent of the
affairs of the Institute particularly in dealing with [his]
adm nistrative staff and in the application of the rules of the
United Nations as these affect personnel adm nistration and
financial managenent”. As regards his contractual status, the
Executive Secretary informed the Applicant that he had "directed
that [his] current contract which expires on 27 August be extended
for another 6 nonths", a "trial" period, during which he expected
the Applicant to make his best efforts to i nprove considerably upon
the adm nistration of the Institute. He added: "Unless |I see that
efforts are being nade to change things for the better, we will have
no alternative but to dispense with your services at the end of that
period."

In late January 1982, the Chief, Personnel Section,



recommended to the Executive Secretary that the Applicant's contract
be extended for a further fixed-termperiod of six nonths, in order
to permt a "teamfromthe ECA" to visit the Institute and ascertain
to what extent the Director had nade efforts to i nprove upon his
style of admnistration. The Applicant's appointnent was then
extended first, for a further six-nonth period, effective

18 February 1982; then, through 31 Cctober 1982, then through

30 Novenber 1982, and subsequently for two nonths, effective

1 Decenber 1982, for eleven nonths, effective 1 February 1983, for
three nonths, effective 1 January 1984, for two nonths, effective

1 April 1984 and for nineteen nonths, effective 1 June 1984.

On 21 Decenber 1982, the General Assenbly, in its resolution
37/ 444, approved new Statutes for RIPS and for its sister
francophone organi zation, the "Institut de formation et de recherche
dénogr aphi ques" at Yaounde. According to the new Statutes, RIPS
becane a "subsidiary body" of ECA, wth the Executive Secretary
acting as "ex-officio Chairman of the Governing Council". As
regards the Director, he would be appointed by the "Secretary
CGeneral ...," and "upon the recommendati on of the Governing Counci

for a period of two years, subject to renewal for succeeding
periods of two years each.”

The Governing Council of the Institute held its eleventh
nmeeting at Accra on 26 and 27 June 1985. Item 12 on its annot ated
provi sional agenda was entitled "Appointnent of Director” and the
Governing Council was invited "to consider the position regarding
the present Director”. The Applicant's appoi ntnent was due to
expire on 31 Decenber 1985. In accordance with article VI,
paragraph 1(a) of the RIPS Statute, the Council's recommendati on was
a condition precedent to an appointnment by the Secretary-General.

During the debate on that agenda item the Executive
Secretary, ECA, infornmed the Governing Council that the post of
Director of the Institute was not vacant, and the Council then



decided, as indicated in its report dated 8 July 1985, "that since
the post of Director of the Institute was not vacant, there was no
need to discuss the subject.” According to the Applicant, no action
by the Governing Council was an inplicit affirmation that he woul d
continue exercising the functions of Director for a further
fixed-term period of two years, beyond the expiration date of his
appoi nt nent .

I n a nmenorandum dated 24 Septenber 1985, the Chief,
Popul ation Division, inforned the Executive Secretary, ECA, that
further to their "exchange of views and the review made with [ hin
and the Deputy Executive Secretary on the managenent and the future
trends of these two Institutes”, he suggested that the Applicant's
appoi nt nent shoul d not be renewed beyond 31 Decenber 1985.
Accordingly, in a cable dated 23 Cctober 1985, the Chief,
Adm ni stration and Conference Services Division, infornmed the
Applicant that his contract, due to expire on 31 Decenber 1985,
woul d not be extended. In a letter dated 23 October 1985, he
explained in detail to the Applicant, that the decision not to renew
hi s appoi ntnent was part of a wi der ECA reorganization plan in
institutions sponsored by ECA alone or in conjunction with the
Organi zation of African Unity. On the follow ng day, the Chief,
Adm ni stration and Conference Services Division, announced to al
ECA staff nenbers on information circular No. 42, the restructuring
of ECA. The circular read in part as follows:

"I'n continuation of the exercise initiated |last year to
restructure the ECA Secretariat for inproved performance, the
Executive Secretary has approved the follow ng staff
nmovenent s whi ch shoul d becone effective on the dates

i ndi cated here bel ow

Nanme From To Dat es

1. M. P.O OChadike COES RIPS - Oficer-in-Charge 1.1.86



The Applicant was not nentioned in the Information G rcul ar
Thereafter, M. Ohadi ke took up his assignnment as O ficer-in-Charge
of the RIPS project, effective 1 January 1986.

On 26 Novenber 1985, the Applicant, in accordance with staff
rule 111.2(a), requested the Secretary-General to reviewthe
adm ni strative decision not to renew his appointnment. Having
received no reply, on 8 April 1986, the Applicant requested the
Secretary of the Joint Appeals Board (JAB), in accordance with staff
rule 111.2(f), a suspension of the adm nistrative decision not to
renew his appointnment. The JAB net on 8 Decenber 1986 to summarily
hear the parties on the Applicant's request. It found that it was
unabl e to make a recommendati on on the Applicant's request for
suspensi on because the non-renewal of the appointnent had al ready
taken place as of 31 Decenber 1985.

On 15 June 1987, the JAB adopted its report on the nerits of
the appeal. |Its findings and reconmendati ons read as foll ows:

"Findi ngs ...

35. After a careful analysis of the docunentation and
bearing in mnd all the circunstances of the case, the Panel
finds that:

The devel opnments whi ch occurred during the appellant's

| ast appoi ntment which expired on 31 Decenber 1985
created a | egal expectancy of contract renewal in his
favour. Six nonths prior to the expiration of his
contract, an itemwas placed on the agenda relating to
the appointnent of a Director of RIPS. The item was not
di scussed since the Executive Secretary in his capacity
as Chairman had inforned the neeting that the post was
not vacant. Since the appellant's contract was due to
expire in Decenber 1985 and the next Council neeting
woul d only take place in March 1986, and since the
Governing Council was the sole authority under the 1982
Statutes to deal with the appointnment of the Director,
(if it intended to replace the appellant), the Panel
finds that the appellant rightly relied on the Executive
Secretary's statenent that the post of Director was not



vacant to nean that his contract woul d be extended.

Recommendati ons ..

36. The Panel accordingly reconmends that:

(1) Since no new Director has yet been formally
appoi nted by the Governing Council to replace the appell ant
and RIPS is still managed by an O ficer-in-Charge, the
position of Director should be w dely advertised to permt
all eligible candidates to apply for the position. A short
list of candidates including the appellant should then be
submtted to the Governing Council pursuant to Article VI.1
of the 1982 Stat utes.

(i1i) Inviewof its finding that the appellant had a
| egal expectancy of contract renewal and bearing in mnd al
the circunstances of the case, the appellant should be
awar ded three nonths net base salary as conpensati on.

(iii) That all the appellant's other clains be rejected.”

In a letter dated 22 July 1987, the Assistant Secretary-
CGeneral for Human Resources Managenent informed the Applicant that
the Secretary-General had taken note of the Board's report and,
whi l e having reservations on the Board's concl usions, had deci ded:

"(a) That the position of Director of RIPS be advertised and
that a short list of candidates, in which [he] will be

i ncl uded, be then submtted to the RIPS Governing Counci

for its reconmendati on,

(b) That [he] be paid conpensation in an anmount equival ent
to three nonths' net base salary, and

(c) That [his] other clains be rejected.”

On 27 Novenber 1987, the Applicant filed with the Tribunal
the application referred to earlier.

Wereas the Applicant's principal contentions are:
1. The deci sion, taken by the ECA Executive Secretary on
his sole authority and wi thout reference to the Governing Council or



the Secretary-General, not to renew the Applicant's appoi nt ment
beyond 31 Decenber 1985 is ultra vires and in law, void and of no

effect.

2. The deci sion, taken by the ECA Executive Secretary on
his sole authority and without reference to the Governing Council or
the Secretary-General, to place another staff nenber in charge of
RIPS from1l January 1986 as Director but with the non-existent title
of Oficer-in-Charge, is ultra vires and in law, void and of no

effect.

3. The conduct by the ECA Secretariat is clear evidence of
bad faith

4. The conduct by the ECA Executive Secretary has produced
a nost unsatisfactory situation that disturbs good rel ati ons between
the U N. and the host country.

5. The Applicant has been injured by the actions of the
Respondent .

Wer eas the Respondent's principal contentions are:

1. The circunmstances of the case show that the Applicant
coul d not reasonably have had an expectancy of continued enpl oynent.

2. The fact that the decision not to renew the Applicant's
appoi nt ment was taken on the Respondent's behalf by the ECA
Executive Secretary did not nmake it ultra vires since there was no

i ndication that the General Assenbly intended to preclude that
official fromtaking such decisions under a del egation of authority
fromthe Respondent.

The Tribunal, having deliberated from 20 Cctober to
14 Novenber 1989, now pronounces the foll ow ng judgenent:

| . The Tribunal refused the Applicant's request that it should
order a postponenent of the action of ECA to execute the



instructions of the Secretary-General as to the recruitnent of a
Director for RIPS, the conpensation awarded by the Tribunal being
adequate in this regard.

1. Despite the sonmewhat conplicated background, this case turns
upon only two questions, the first being whether the Applicant had a
| egal expectancy of renewal of his two-year fixed-term contract.

The Tribunal does not lightly find a | egal expectancy, but in the
present case it is satisfied that the Applicant was justified from
all the circunstances in expecting that he would continue to serve
as Director after his contract expired on 31 Decenber 1985. This
expectation was derived fromthe statenent of the Executive
Secretary of ECA, duly recorded in the Governing Council's report
dated 8 July 1985, "that since the post of Director of the Institute
was not vacant, there was no need to discuss the subject”. This
statenment was made notw thstanding that the Applicant's present
contract as Director was due to expire before the Governi ng Counci
was schedul ed to neet again, thus providing an opportunity of
recommendi ng a new Director. In reaching this conclusion, the

Tri bunal has not overl ooked the questioning of the Applicant's

adm ni strative efficiency which had occurred in previous years and
whi ch could be construed as a warning to himthat his contract m ght
not be renewed.

L1l The second question to be considered is whether, in not
renewi ng the Applicant's contract, and in effect replacing himby
anot her person, the Executive Secretary of ECA, acting on behal f of

t he Respondent, observed due process. The Tribunal has concl uded
that he did not, in viewof the failure of the Respondent to conform
to the requirenments of articles VI.1 (a) and VII.1 of the Statute of
RIPS that he should appoint the Director of the Institute for a
period of two years upon the recommendati on of the Governing



Council. In lieu of conpliance with these requirenents, the duties
of Director were assigned to another person under another title

(O ficer-in-Charge) with effect from1 January 1986. The Respondent
has indicated, in reply to a question put by the Tribunal, that, in
his view, this action was justified by staff regulation 1.2, but the
Tri bunal does not accept that a general provision of such a kind
coul d dispense with specific requirenents of the RIPS Statute.

| V. In view of these breaches of the established procedure -
acknow edged by the Respondent hinself - the Tribunal does not
consider it necessary in this instance, to exam ne whether these
breaches arose frombad faith or fromany other reason. The actions
conpl ained of constituted in any event a wong fromwhich the
Applicant suffered and for which he is entitled to conpensati on.

V. For the foregoing reasons, the Tribunal orders the

Respondent to pay to the Applicant six nonths' net base sal ary,
calculated at the rate in effect at the date of this judgenent, |ess
any anount received by the Applicant in accordance with the
Secretary-Ceneral's decision of 22 July 1987.

\Y/ Al'l other pleas are rejected.
( Si gnat ures)

Arnol d KEAN
Pr esi dent

Samar SEN
Menmber

Ahnmed OSMAN
Menmber



New Yor k, 14 Novenber 1989 R Maria VICIEN-M LBURN
Executive Secretary



