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Introduction

1. At its eighth session, held at the European Office of the United Nations,

Geneva, S,~itzerland, from 23 April to 4 July 1956, the International Law

Commission adopted the text of seventy··three articles concerning the Im~ of the

sea. The text of these articles is contained in the Report of the International

law Commission covering the work of its eighth session 23 April - 4 July 1956.!/
The same Report also contains a general account of the background of the adoption

of the articles.

2. Also in the sallle Report the Commission has recommended, in conformity ,~ith

article 23, paragraph 1 Cd) of its statute, that "the Generel Assembl~r should

summon an international conference of plenipotentiaries to examine the la,~ of the

sea, taking account not only of the legal but also of the technical, biological,

economic and political aspects of the problem, and to embody the results of its

work in one or more international conventions or such other instruments as it

may cieem appropriate".?!

,. The object of this Guide is to contribute to a further understandinG of

the s~venty-three articles concerninG the law of the sea recently adopted by

the International law Commission. As has already been stated, the Report of the

Commission itself contains a general account of the background of the adoption

of these articles. Further, the Report contains commentaries ,~hich, going into

greater detail, to some extent explain the circl~stances ef the adoption of each

particular article.

4. So far as possible, the present Guide avoids mere repetition of what has

already been stateo. by th8 Comm~ssion either in the introductory section of its

Report, or in the commentaries to the individual articles. It seeks rather to

trace and to analyse the legislative history of the text of the articles as

finally adopted. It does this by setting out and ccmparing the texts proposed

Official Records of the General Assembly:
(A13159) .
Ibid., paragraph 28.

Eleventh Session, Supplement No. 9
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from time to ttme by the special rapporteur ,!/ 0.3 \wll ~l,S the draft articles

adopted by the Commission itself durin0 the preparatory staJes of its work.

5. In the preparation of the Guide the fact has not been overlooked that,

although the Conference for the Codification of International law held at The

Hasue from 13 March to 12 i"..pril 1930 broke dO\m on the question of the breadth

of the territorial sea, agreement \"as at that time reached. provisionally on a

number of points concerning the le~al status of the territorial sea. In

recoGnition of this fact, which the Commission itself has acknowledged, it has

been thought \'lise to includ.e in the Guide, \vhere relevant, certain texts either

adopted or recommended at the 1930 Conference.?:./

6. Another function of the Guide is to set out the texts of various docL~cnts

(international conventions, the reports of international committees and the like)

referred to either by the special rapporteur or by the Commission itself.

7. In preparin~ the Guide, regard has where possible been had to a sU2Gestion

made by the Government of Israel in its comments on the Frovisional articles

concerning the ree;ime of the ~~l_~~l BUlB o.n(l the Draft articles ')n the re::;ir::.c of

the territorial se", 'J.d.C',;,t.el by the Inten::::.tional law Ccc:nissioll at i cs 2e\u~b

808sicn, 2 V-ay - 8 July 1955. This suggestion was in the following terms:

!/ At its first session (1949) the Commission drew up a provisional list of topics
whose codification it considered necessary and feasible. Among the items in
this list were the re0ime of the high seas and the reGime of the territorial
sea. The Commission included the l' scime of the high seas among the topics to
be given priority and appointed Mr. J.P.A. Frangois special rapporteur for it.
Subsequently, at its third session (1951), in pursuance of a recommendation
contained in General Assembly resoluti.on 374(rv), the Commission decided to
initiate work on the regime of the territorial sea and appointed Mr. Franqois
Sf;eciGl ra~f;crteur for that topic as well.

?:-/ It should also not be overlooked that Hr. J.P.A. Fran~ois was rapporteur of
the Second Committee of the 1930 Conference. It was this Committee ivhich
was appointed to study the question of the territorial sea.



"

A/C.6/L.378
English
Page 9

The Government of Israel considers thut it wculd be useful,
both in connexion 'Ivi th the discussion on the Commission's final
draft which is due to be placed on the provisional agenda of the
eleventh session of the General Assembly, and for any other
~iscussions which miGht subsequently take place, were th~ Commission's
report, or an accompanyinG document prepared by the Secretariat, to set
forth with great particularity and detail the full history of each
Article and Comment, includinG a chronological survey of the different
drafts and. attend::.mt proposals put for'lvard during the various
deliberations of the Ccrrmission, both those adopted by the Commission
and inclucled in its various sessional reports and those 'I{hich 'Ilere
not adopted by the Ccmmission. Furthermore, such synoptic survey
should also contain the most ample references to the summary recorda
and documentations of the Commission's eighth ~nd all previous sessions
o:t 'Ivhich the particular item "las discussed. In this connexion it is
also considered that additional scientific and poli.tical value 'Ivill
attach to such a report could it be found possible to include in it
ccmparable references to the proceedinGS of The HaGue Codification
Conference of 1930. OwinG to the relative unavailability of much of
the earlier documentaticn it i3 faIt that it is incumbent upon the
various orsans to prOVide some adequate substitute." Y'

8. The Guide consists of a main section and two annexes. The main section

consists, in the first place, of the text of the articles adopted by the

Commissicn at its eighth session in 1956. Usually, the texts are set out

article by article. Occasionally, however, it has been found more convenient

to Group together the texts of a number of cClsecutive articles. This has

been done, for instance, in the case of articles 29-31, 58-45, 49-59, 61-65

and 67-78. Whether the articles have been set out indiVidually or in groups,

they appear under the headinc "1956 draft ll
•

9. Secondly, under each article (or group of articles) the main section of

the Guide sets out and compares the texts proposed from time to time by the

special rapporteur, as well as the draft articles adopted by the Ccmmission

itself durinG the preparatory staces of its work. The reasons for the changes

that 'I'/ere made are briefly explained. There are also set out the texts of

~/ A/CN.4/99/Add.l, page 13. The Provisional articles concerning the reGime
of the hiGh seas and the Draft articles on the regime of the territorial
sea. upon 'Ivhich the Government of Israel was at the time commentinG are
included in the Report of the International Lml Commission coverinG the
'I10r~ of its seventh session, 2 May - 8 July 1955 LOfficial ~ecords of the
General Assembly, Tenth Session, Supplement No. 9 (n/2934)_/.
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various international documents (international conventions, the reports of

international committees and the like) referred to either by the special

rapporteur or by the Commission in counexion with the preparation of the drafts

of the articl~ or articles concerned. All this is done under the headinG:

"Stages and problems in the preparation of the present draft".

10. Thirdly, where relevant, ~here have been set out in the main section of

the Guide certain texts taken from the ~roceedings of the 1930 Conference.

These texts, '''hich appear under the heading "E<luivalent 1930 draft 11 , consist,

as the case may be, either of articles proposed by Sub-Committee No. I of the

Second Committee, and provisionally approved by the Second Committee itself;

or of proposals drawn up by Sub-Committee No. 11 of the Second Committee. The

Observations of the committee or sub-committee ccncerned have been added where

they appear to be particularly relevant.

11. The purpose of Annex A of the Guide is to show at a glance those meetings

of the International Law Commission at which the matters dealt with in the

articles as finally adopted by the Commission were discussed. The Annex consists

of two columns. In the left-hand column is given the number of the articles

(or grcups of articles)!/ adopted by the Commission. In the right-hand column

appear the numbers of the vario'.:s meetings of the Commission '''here the matters

dealt ,,,ith in these articles (or groups of articles) were principally discussed.

Thus, by using this Annex in conjunction with the main section, and by looking

up the summary records of the appropriate meetings, it should be possible to

obtain a clearer picture of the process by which the CCllimission came to adopt

the final text in the case of each articJe.

12. The purpose of Annex B of the Guide is to show at a glance where may be

found the comments of those Governments who have cOllimented frcm time to time

on the draft and provisional articles adopted by the Commission at its successive

sessions. ~s is explained by the Commission in the report covering the work

of its eighth session these comments have been carefully studied both by

the special rapporteur and also by the Commission itself. Along, therefore,

1/ Certain articles have been grouped together for convenience in this
- Annex in exactly the same way as in the main section.
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with the special raFF~rteur's reports, i~cluding the various records a~d

doc\~ents cited by him, and the Commission's own deliberations, the comments of

the Governments constitute a principal source of the seventy-three articles

concerning the law of the sea as these have come finally to be adopted by the

Commission. The object of Annex B is to render this source more capable of

convenient study.

13. The comments of some Governments, either on the draft articles as a whole

or on certain groups of articles, were in such general terms that it has not

been found possible to mention such comments under individual articles.!! It

is emphasized that for a full comprehension of the comments of the Governments it

is essential to consider them as a whole. These comments have been mentioned in

Annex B under particular articles merely for the sake of convenience.

14. In addition to the comments of the Governments on various drafts adopted

by the Commission which have been mentioned in Annex B, attention is drawn to

document A/CN.4/19, dated 23 March 1950, in ,~hich are set out the replies of ten

Governments to a request made by the International Law Commission at its first

session in 1949 that Governments of Members of the United Nations should furnish

the texts of laws, decrees, judicial decisions, treaties, diplomatic

correspondence and other documents relevant to the three topics to which the

Commission had decided to give priority, one of these topics being the regime

of the high seas. Attention is also drawn to dc~ument A/CN.4/100, dated

13 March 1956, which is entitled "Comments by Inter-governmental Organizations on

Articles regarding Fishing embodied in the Provisional Articles c~ncerning the

Regime of the High Seas adopted by the International Law Commission at its

Seventh Session"'?}

"};./ See, for instance, the comments of the Government of Austria
(A/CN.4/99/Add.l, page 9); of the Government of Nepal (A/CN.4/99/Add.6)j
and of the Government of the United States of America (A/CN.4/99/Add.l,
page 82, with respect to Chapter I of the draft articles on the regime
of the territorial sea).

In fact the only Comments included in the document are those of the
International Commission for the Northwest Atlantic Fisheries.
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15. In usinG Annexes A and B the following points should be borne in mind:

(i) The articles are numbered in these Annexes according to the

numbers ~llotted to them by the Commission at its eighth session

(A/3159). But the numbers of the draft articles were fre~uently

altered durinG the preparatory stages.

(ii) In addition to the alterations in their numbering, the draft

articles themselves were modified extensively from time to time,

both in form and in substance.

(iii) In the case of some matters there "1o.S naturally a tendency for the

discussions in the Corrmission and the ccmments of Governments not

to stay confined to the text of any l=articular article. This "las

especially true, for instance, of article 47 (Right of Hot Pursuit)

and article 66 (Contiguous Zone); and of articles 49 to 59 (Fishing),

article 60 (Fisheries conducted by means of e~uipment embedded in

the floor of the sea), article 66 (Contiguous Zone) and articles 67-68
(Definition of the "continental shelf" and statement of the rights

of the coastal State over the continental shelf).

For all these reasons the list of references given in Annexes A and B

should not be regarded as other than an approximate guide.
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ARTICLES CONCERNING THE LAW OF THE SEA

PART I

TERRITORIAL SEA

SECTION I: GENERAL

Juridical status of the territorial sea

Article 1

1956 draft

1. The sovereignty of a State extends to a belt of sea adjacent to its CG~st)

described as the territorial sea.

2. This sovereignty is exercised subject to the conditions prescribed in these

articles and by other rules of international law.

Stages and problems in the preparation of the present draft

The text of this article has given rise to fei., major problems. It may be

noted) however) that in his first report (A/CN.4/53) the special raIPorteur put

forward two articles) as follows:

Article 1. Meaning of the term "territorial sea". The territory of a

State includes a belt of sea described as the territorial sea.

Article 2. Juridical status of the territorial sea. Sovereignty over

this belt is exercised subject to the conditions prescribed by international

lai., .

In his second report (A/CN.4/61) the special rapporteur amended article 2

so that it read:

Sovereignty over this belt is exercised subject to the conditions

prescribed in this regulation and other rules of international law.

In 1954 (A/2693~ the Commission telescoped these two draft articles into

one, which read as follows:
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Article 1. Juridical status of the territori.a1 sea

1. The sovereignty of a Stoto exteuds to a belt of sea nd,;ucent to its

caDst and described as th..::l ter.1.'itorio1 sea.

2. This sovereignty is exercised subject to the conditions prescrib..::ld in

these regulations and other rules of international 11::\\.,.

In 1955 (A/2934) and 1956 (A!31t.l9) minor drafting changes only ,...ere made by

the Ccrrilllission. As compared with the special rapporteur's first draft, which

treated the :::eo.ning of the ter::1 "territcrir.1 sea" and the juridical status of this

sea as separate items, the later drafts have tended to treat these items as

amounting to one and the san,e question.

EqUivalent 1930 draft (Appendix I~/, article 1)

The territory of a State includes a bd.t of sea described in thi::: Convention

as the territorial sea.

Sovere~gnty o,er this belt is exercise~ SUbject to the conditions prescribed

by the present Convention and the other rules of international law.

"!:.! The reference is to the Report of the Second Con:mittee o±' "the Conference for
the Codification of International Law held at The Hague in Karch-Apri1, 1930.
(Acts of the Conference for the Codification of International Law held at
The HaBue from ~arch 13th to April 12th, 1930, Volume I (Plenary Keetings),
Annex 10. lcc.gue of I\'c.ticns docun:ent C.351.M.145. 1930. V). This Report was
accompanied by four appendices as follows: Appendix I, consisting of thirteeu
articles on The Legal Status of the Territorial Sea; Appendix II (Report of
Sub-Con:mittee No. II relating to Base Line, Bays, Ports, Roadsteads, Islands,
Groups of Islands, Straits, Passage of Warships through 3traits and
Delimitation of the Territorial Sea at the Mouth of a River); AppendiX Ill,
consisting of an Extract from the Mlnutes of the Thirteenth ~~eting of the
Second Ccrr.mittee, held on April 3rd, 1930, at which each delegation in turn
stated its attitude on the question of the breadth of the territorial sea
without any vote being taken, it being made clear that the statement of each
delegation was provisional only, and not categorical or final; apd AppendiX IV
(Resolution concerning the Continuation of the Hork of Codification on the
Subject of Territorial Haters).
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Jurijiccl status of the air space over the territcrial
sea and of its bed and subsoil

Article 2

1956 draft

The sovereignty of [; coastal State extends also to the air space over t:1G

t~rritcrir.l sea as well cs to its t~d cnd subsoil.

Stap.:es and probler.ls in the preparation of the present draft

The text of this crticle has Given rise to feiv major prcble:::s. In his first

report (A/CN.4/S3) the special rapporteur omitted any mention of the air spO-ce)

the article (article 3) being entitled "Juridical status of the bed and subsoil"

and the text reading as follows:

1. The territory of a coastal State also includes the bed of the territorial

sea and the subsoil.

2. Nothing in the present Regulation prejudices any conventions or other

rules of international Imv relatinG to the exercise of sovereignty in these

domains.

In his second report (A/CN.4/61) the special rapporteur included a reference

to air sp8.ce) the heading of the article being amended to read "Juridical statUci of

the a': l' space) the sea-bed and. the subsoil" and the text nmv reading as follovlS:

The territory of a coastal state includes also the air space over the

territorial sea, as well as the bed of the sea) and the subs0il.

In 1954 (A/2693) the Ccrrmission adopted both the heading and the text of the

article exactly as they are at present, and no change ivaS made in 1955 (A/2934).

Equivalent 1930 draft (Appendix I, article 2)

The territory of a Coastal state includes also the air space above the

territorial sea) as well as the bed of the sea) and the subsoil.

Nothing in the present Convention prejudices any conventions or other rules of

international Imv relating to the exercise of sovereignty in these domains.
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SECTION 11 - LIMITS OF THE TERRITORIAL SEA

Breadth of t2e territorial sea

Article 3

1956 draft

1. The Commission recognizes that international practice is not uniform as

rebards the delimitation of the territorial sea.

2. The Commission considers that i.nternational law does not permit an extension

of the territorial sea beyond twelve miles.

3. The Commission, without taking any decision as to the breadth of the

territorial sea up to that limit, notes, on the one hand, that many States have

fixed 0. breadth greater than three miles and, on the other hand, that many States

do not recognize such a breadth \vhen that of their own territorial sea is less.

l~. The Commission considers that the breadth of the territorial sea should be

fixed by an international conference.

states and problems in the preparation of the present draft

As in 1930, this has proved to be one of the most difficult items. So luuch

so that, in the very text of the article, the Corr~ission is actually constrained

.to admit that, since it can tah:e no firm decision on the question, it "considerf)'

that the breadth of the territorial sea should be fixed by an international

conference". In his first report (A/CN.4/53) the special rapporteur suggested

the follovring text as article 4:

The breadth of the belt of sea defined in article 1 shall be fixed by

the coastal State but may not exceed six marine miles.

Basing himself on a study of current legislation, as collected by the

Secretariat and others, the special rapporteur said he was "forced to the

conclusion that a proposal to fix the breadth of the territorial sea at three

miles vTOuld have no chance of success ,and that agreement on this distance,

either de lege lata, or de lege ferenda, is out of the question". At the

same time, the special rapporteur felt that "the problem must be solved,
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since if each stc.te lleru left absolutely free to detcl'mine the breo.dth of

its territorial sen itself, the principle of the freedom of the: secs would

suffer to o.n inmlmissible extent". He therc!\':..'c suggestc~: ~:. nix-mile rule

ns n compromise, o.lthough ndrrtittinG tho.t thio rule miGht 1,)e 0pl!osec1 both

States "ho support the three-mile rule ~~ml by Sto.tes 1{ho cln.im c. Gran.ter

brec.dth than six miles.

In his second report (A/CH.4/61) the special rupportetlr sucmittecl a. more

elaborate proposal, still a.s article It, u11ic11 reo.d ::lS follollS:

1. Ihe breo.dth of the territorinl sea. sho.ll be fixed by the consto.l State

but mc.y not exceed t,,,elve nnuticnl miles rc.eo.surel1. fl'om the bc.se line of the

territorinl sen.

2. Free lmssnge in the territorial sea. is guo.ro.nteel1. sub,jt::ct to the

conditions set out in this reGu.lo.ti011.

;. TIle coastal State mo.y only clo.im exclusive fishinG rights for its

no.tionals up to a disto.nce of three nautical miles meo.sured frclu the buse

line of the territorio.l sen. Beyond this limit of three l1~.uticc.l miles,

fishing in the territorial seo.. mo.y be mc.de Gubject by the coo.st:::.l State to

regulOotions desiGned solely to protect the resources of the sec.. 'l1lere slw.ll

be no discriminOotion o.gOoinst the no.tiono.ls of foreiGn St:::.tes.

It. Any dispute concerninG the validity of meo.sures adopted for the

a.forementioned purpose shcJ.l be sucmittecl to :::.n internntiono.l conciliation

proceclure or, if no agreement is renchecl, to o.rbitr:::.tion.

In his third report (A/crr.4/77) the specio.l rnpporteur c.rr.enclel1. this proposal,

still as article 4, to rend o.s follmrs:

1. The breOodth of the territoriOol sea. sho.ll be three nautico.l miles meOosured

from the bOose line of the territoria.l sea.

2. The coastnl state may, however, extend the territorinl sea up to a limit

of t'velve no.utical miles from the base line, subject to the followinG

conditions, thnt is to say that:

(a.) Free passage in the territorif~l sea j.s gunro.nteecl oos provided in

this regulntion.

(b) The coo.stnl State may only clOoim exclusive fishinG rights for its

nationals up to a dista.nce of three nautica.l miles measured from

the bOose line of the territoria.l sea. Beyond this limit of three
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n~utic~l miles, fishing in the territori~l se~ ~ay be mnde subject

by the coO-stal stc.te to rCGul~tions desiGnec.l solely to protect the

resources of the se~.

There sho.ll be no (.l.iscrirnin~tion o.gc.inst the n~tiona.ls of foreign

StO-tes.

;\.ny ,1ispute concerninG the v~lic.1ity of me~sures cdopted for the

aforementioned purpose 8ho.ll be submitted to un internntiono.l

conciliation procedure or, if no ngreement is renched, to

o.rbitro.tion.

In 1951~ (~\/2693) the Cor.:mission rer:ortec1 on this Question o.s follOi'TS:

68. On the question of the broo.uth of the territorio.l seo., divert;ent

opinions were expressed durinG the debates ut the v~rious sessions of the

CCr::l:lission. The follmlinG suggestions "Te1'e mnc.1e:

(1) 'Ih::~;t::. uniform lil:lit (three, four, six or t'·relve miles) should be

ndol~teJ.;

(2) Tha.t the bre~c1th of the territorial sea should be fixed o.t three

r.liles SUbject to the riGht of the coastal 3t~te to exercise, up

to ~ distance of tllelve miles, the riGhts \1hich the Commission has

recoGnize~l as existinG in the contiguous zones;

(3) 'Ihat the 1.;l'e~clth of the territorio.l seD. shou1l1 1.;e three miles,

subj ect to the l'iCht of the coo.sto.l state to extend this limit

to hlelvc: miles, I)l'ovidec1 th~t it observes the folloving conditions:

(i) Freedcm of po.ssuGe through -the ent~.re axeu must be sufeguarQec1;

(ii) The coastal Stutc muy not claim exclusive fishing rights for

its nationals beyonc1 the distunce of three r.aut:i.cul miles

from the base line of the territorial sea. Beyond this

three-mile limit the coasto.l Sto.te may prescribe regulc.tions

Governing fisheries in the territc:rio.l seo., though the sole

object of such regulations must be the protection of the

resources of the sea;

(!~) That it shoulc.l be .:~dmittell thnt the breudth of the territorial sec.

m:J.y be fixecl by e8.ch stute o.t a distunce betlTeen three to t'Helve

miles.:
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(5) That o. uniform limit should be mloptccl for 8.11 StO:tC8 iihJ8C; CO::1.sts

abut on the sc-me se:1 or for :111 3to.t'JJ in c. rx~rticul~~l' rC£;ic~l;

(6) That the limit shoul(l v'J.ry frcm sta.te to Jta.te in l'i.cepinc; irith the

special circmusta.nceR o.nd historic rights peculio.r to G~~ch;

(7) That the basis of the brc:J.dth of the territorio.l seo. should be the

area of sea situated over its continento.l shelf;

(8) That it should be admittec.l tbo.t tIle brea.dth of the territorial sea.

depends on different f'J.ctors i-1hich vary from case to co.se, and it

should beagreec1 tho.:t ec.ch cor.st8.1 St2..te is enUtlel1. to fix the

breo.dth of its cwn territorio.l sea. in o.ccordnnce il1th its neec.ls;

(9) That tne b::cca.dth of the territorio.l seo., in so fc.r as net lc.id c.lmm

in special conventions, ",oulc1. be fixed by 0. .:arlcmatic conference

convened for this purpose.

69. 'The Comuission realized tho.t eo.ch of these solutions llOUld mEet uith

the opposition of some Sta.tes. HOi-Tever, aCl'eer.:ent i-Till le il::l~ossible unless

States are prepared to make concessions.

70. Tho..t beinG so, the Comuission llaulc1. be Greo.tly o.ssistec1 in its tt.sk

if the Governments could state, in their ccmuents on theSE:: draft Qrticles,

i'Tha.t is their o..ttitucle concerninG the qucsticn of the l~re::tclth of the

territo:;.'ial sea ancl sUGGest hm1 it could be solved. 'TIle CClLuuission hopes

that the replies of Governments i-1ill eno.ble it to formulo.te concrete

proposals concerning this mo.tter.

In 1955 (A/2934) the Cor.:missio~l udOl)tecl the folloving text as article 3:

1. The Corrmission reCOGnizes that interno.tiono.l practice is hot uniform

cs regards the traditiona.l limitation of the territorio..l sec to three miles.

2. TI,eCclunission considers tho.t international lo..w does not justify an

extension of the territorinl seo. beyond tilelve miles.

3. 2.11e COl1'luission, i-rithout to.ldnG a.ny c1.ecision as to the brea.dth of the

territorio.l sec i-11thin tho..t Hmit, considers th2..t international Im-1 does not

requil'e Sto..tes to recognize a brec.dth beyond three miles.

It also requested the viei-1s of Governments. A number of Governments

contendec1. that paragrnphs 2 o.nc1. 3 vero contro.dictory. B1..l':, according to the

Con-mission f s 1956 report (A/3159), the cor.-.ments ef the Governments "shmied c.. i-Tide
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divcrsit:l of opinion, o.nd the some c.1iversity '·TUS notecl "iithin the Ccmmission".

r.Ihe C'r:mrr.ission discusoctl in 195G 0. m;mber of proposalo .• which included the follG\rlnG:

(i) that it is for each ~castQ.l State, in the exercise of its sovereiGn

pOllers, to fix the brec.dth of i'8 territorio.l sec.j

(ii) tho.t each coastal State ha.s the riGh,t to extend ito territorio.l sea

as far us twelve milesj

(iii) that each coastal State has the right to extend its territorial sea

[lS f::r o.s t"Telve miles, provided this can be justifiecl either on the

basis of lonG usage or as being necesso.ry for satisfyinG the justifia.ble

interests of the State, to.l\:il1g into account also the interest of other

States in maintaininG the freedom of the 11igh seo.s o.nd the breadth

generally applied in tbe region; ancl provided. also tho.t, in the case

of disputes, the question shOUld, at the request of either of the

parties, be referred to the Internationo.l Court of Justice.

(iv) that each coastal State mo.y determine the breo.clth of its territorio.l

sea in o.ccorda.nce 'vith its economic and strategic neec1s "Tithin the

limits of three nnd hTelve miles, subject to recognition by States

maintaining 0. narrower belt; and

Cv) thnt the breadth of the "ter:rito:i.'ial sea of each State is three miles,

although 0. greater breadth may be recognized if bo.sed on customary la'f.

l~ne of these proposals sccured 0. majority in the Comnission, vnlich proceeJed

to adopt the text of the article in its present form. The Co~~ission explained

that it preferred the holding 0';: a diplomatic conference to the o.doption of 0.

rule 'fhereby all disputes concerning the breadth of the territorio.l sea would

be submitted to the compUlsory juris1iction of the International Court of Justice.

rrhe Commission explained thQ.t lIit did not llish to delegate an essentially

legislative function to a judicial organ which, moreover, cannot render decisions

binding on States other thnn the parties".

Equivalent 1>;0 draft. The folleving is an extract from the Report of the Second

Committee:

... 'l'l'"':e c1iG~:18SiQn8 'Jf the COlrJ"i t tee shcwec1 that nIl st:.teo alLmit the

rriLciplc ef the freedom of EcritiEe navigation. On this point there nre no



A/C.6/L.378
English
Page 21

differences of opinion. The freedom of naviGc.tion is of capital importance

to all States; in their mm inte:rests~ they ought to frlV01.1r the application

of the principle by all P08sible means.

On the other hand, it W'o.s recognized tho.t internntiono.l Imr o.ttributes

to eo.ch coastal Sto.te sovereignty over c. belt of sea round its coasts. This

luust be regarded as essential for the protection of the legitimate interests

of the State. The belt of territorial sea forms part of the territory of

the State; the sovereignty ",hich the' state exercises over this belt does not

differ in kind from the authority exercised over its land domain.

This sovereignty is hmwver limited by conditions established by

international la",; indeed it is precisely because the freedom of navigation

is of such great inwortance to all States that the right of innocent passage

through the territorial sea has been generally recognized.

There may be said to have been agreement among the delegations on these

ideas. I'lith regard, hOi-rever, to the breadth of the belt over w'hich the

sovereign-cy of the State shcnld be recognized, it soon became evident that

opinion 1ms much divided. These differences of opinion 1{ere to a grent extent

the result of the varying geographical and economic conditions in different

states and parts of the ",arId. Certain delegations Here also anxious about

the consequnces which, in their opinion, any rules adopted for time of

peace might indirectly have on questions of neutrality in time of 1'lar.

The Con:mittee refrained frem taking a decision on the question 1{hether

existing international la1'l recognizes any fixed breadth of the belt of

territorial sea. Faced 1'lith cUfferences of opinion on this sUbject, the

Co~ittee preferred, in confornity with the instructions it received from

the Conference, not to express an opinion on Hhat ought to'be regarded as the

eXisting law, but to concentrate its efforts on reaching an agreement 1{hich

1'lould fix the breadth of the territorial sea for the future. It regrets to

confess that its efforts in this direction met with no success.

The PrepD.l~atory Con:mittee had suggested, as a basis of discussion, the

, following scheme:

1. Limitation of the breadth of the territorial sea to three miles;

2. Recognition of the claim of certain States specifically mentioned

to a territorial sea of greater breadth;
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,. Acceptance of the principle of a zone on the high sea contiguous

to the territorial sea in '-Thich the .coastal State ,vould be able

to exercise the control necessary to prevent, ,vithin its territory

or territoricl sea, the infringement of its Custonls or sanitary

regulations or interference i'1ith its security by foreign vessels,

such control not to be exercised more than t,.,elve miles from the

coast .'};./

'Ihe COlunittee '-1O.S unable to accept this scheme. Obj ections '-re-re raised

by various delegations to each of the threE" points in turn.

'Ihe fixing of the breadth at three miles 'To.S opposed by those States

'-1hich maintai~l that there is no rule of lm1 to that effect, and that their

no.tional interests necessitate the o.doption of a i'1ider belt. The proposal

to recognize 0. wider belt for these states and for them alone, led to

objections from two sides: some states were not prepared to -ecognize

exceptions to the three-mile rule, '-1hile the above-mentioned States

themselves were of opinion that the adoption of such 0. rule would be

arbitrary and ,.,ere not prepared to accept any special position ,.,hich was

conceded to them merely as part of the teY'ms of m. agreement. The idea

elubodied in the third point, no.mely, the accepto.nce of 0. contiguous zone,

found 0. number of ~\lpporters though it proved ineffective as the basis for

a ccmpromise.

'Ihe first question to be considered ,vas the rJature of the rights

'-1hich '{Quld belong to tile coastal Sto.tes in such a zone. The supporters of

the proposo.l contemplated that, first of 0.11, the coastal State should be

able to enforce its customs regulations over a belt of sea extending twelve

miles out from the coast. It need scarecely be said that States would sti~l
,

be freE: to mal~e treaties ,"ith one another conferring special or general

riGhts in 0. ,.,ider zone - for instance, to prevent pollution of the sea. Other

Sto.tes, h0i1ever, 'lere of opinion that in Customs lll[1.tters bilateral or regional

agreements "0uld be preferable to the making of collective conventions, in

vieil uf the specio.l circumstances '-Thich '-lOuld o.pply in each case. These

!/ On the question of the contiGUOUS zone, see under article 66 below.



Ale .6/1 .378
English
Page 23

Sto.tes. v;)re opposed to gro.nting the coasto.l Sto.te o.ny right of exercising

Customs Cl' other control on the high seas outside the territorio.l se[~, unless

the right in question arose under a. special convention concluded for the

ptITpose. The opposition of these States to the esto.blishment of such 0.

zone 1-mS f',lrther streng .hened by the possibility that, if such rights 17ere

accorded, they 1vould eventuo.lly let:.d to the creo.tion of a belt of territorial

sea vhich included the 17hole contiguous zone.

Other states declared that they vere ready to o.ccept, if necessary, a.

contiguous ~(lne for the exercise of Customs rightG, but they refused to

recognize the possession by the coo.sto.l Sto.te of any rights of control 1vith

a. viev to preventing interference vith its security. The recognition of

a. specio.l right in the mo.tter of legitimate defence against attack would,

in the opinion of these States, be superflUOUS, since tho.t right o.lready

existed under the general principles of international Imlj if, hmvever, it

was proposed to give the coo.sto.l State still wider powers in this matter,

the freedom of navigation would thereby be seriously endangered, without,

on the other hand, affording any effective guarantee to the coastal State.

But other States regarded the gro.nting of pmlers of this nature in the

contiguous zone as being D. n:atter of primary importance. The opinion was

expressed that the COGStal state should be able to exercise in the air above

the contiguous zone rights corresponding to those it luight be in a position

to claim over the contjguous zone itself. The denial of such rights over

the contiguous zones both of seo. and o.ir \'lOuld therefore, they stated,

influence the attitude of the States in question 1vith regard to the breadth

of the territorial sea.

Certain delegations po:Lnted out how important it Has that the coastal

State should have in the contiguous zone effective administration of its

fishery lmvs and the right of protecting fry. It1'ro.S, on the other ho.nd,

agreed that it vTaS probably unl1eccesary to recognize special rights in the

contiguous zone in the matter of. sanitary regulations •

.......
After discussious, Hhich could not be prolonged because of the limited

time available, the Committee caJne to the conclusion that in vieH of these

1vide divergencies of opinion no agreement could be reached for the present

on these fundamental questions .

.......
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Norl:al baseline

Article 4

1956 draft

Subject to the provisior.s of article 5 and to the provisions regarding

bays and islands, the breadth of the territorial sea is measured from the low-water

line along the ccas~, as ~arked on large-scale charts officially recognized

by the coo.stal State.

Stages and problems in the preparation of the present draft

The adoption of this article has given rise to little difficulty.

first report (A/CN.4/53) the special rapporteur recorr.n:ended as follows

articleS of his draft):

1. As a general rule a"d subject to the prOVisions regarding bays and

islands, the breadth of the territorial sea is measured from the line of

low-water mark along the entire coast.

2. (See under article 5, below.)

3. The line of low-water mark is ttat indicated on the charts offic~~lly

used by the coastal state, provided that the latter line does not appreciably

depart from the line of I:ean low-water spring tides.

4. . .. (See under article 11, below.)

The special rapporteur pointed out that, in its Judgement of 18 December

1951 in the Fisheries case, the International Court of Justice found that,

for the purpose of measuring the breadth ef the t€rritorial sea, "it is the

low-water r::ark as opposed to the high-wA.ter rr.ark, or the mean between the two

tides, whiL:h has generally been adepted in the practice of States" (I. C. J.

Reports 1951, p. 128)

In his seccnd report (A/CN.4/61) the special rapporteur removed the words

"along the entire coast" at the end of paragraph 1. In an addendum to this

report (A/CN.4/61, Add.l) the special rapporteur included the observations of
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a Committee of Experts consulted by him1/. The experts '~ere asked this question:

",AsSUl:ling the territorial sea to be measured from the low-water line, ,~hat line

might then preferably be taken as such? 11 They answered: ilL Except as other,~ise

provided for, the base-line for ceasuring the territorial sea should be the

lO'~-'~ater line along the coast as n:arked on the largest-scale chart availt:ible,

officially recognized by the coastal State. If no detailed charts of the area

have been drawn, which show the low-water line, the shore line (high-water line)

should be used. ll The Corr.mittee of Experts also stated that it lldid not consider

that there was any danger that omission of the provisions n:ade by the

!I The members of tne Committee were Professor L.E.G. Asplund (Geographic
Survey Department, Stockholm); Mr. S. Whittemore Boggs (Special Adviser on
Geography, Department of State, Washington, D.C.); ~~. P.R.V. Couillault
(Ing~nieur en chef du Service central hydrographique, Paris); Commander
R.B. Kennedy, O.B.E.R.N. (Retd.) (Hydrogra~hic Department, Admiralty, London)
accompanied by Mr. R.C. Shawyer (Administrative Officer, Admiralty, London);
Vice-Admiral .4.S. Finke (Retd.) Royal Netherlands Navy, The Hague). ThiS
Corr~ittee of Experts met under the chairmal~ship of the special rapporteur.
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1930 Cenference as regards specio.l indicaticns in this n:atter, might teI:lpt

governn:.ents unreasonably to extend their low-,.,ater lines en their charts. II!.!

Taking account of the suggestions of the Ce~ittee of Experts, the special

rapporteur in his third report (A/CN.4/77) revised the article (article 5)

to read as follows:

As a general rule and subject to the provisions regarding bays and

islands, the breadth of the territorial sea is measured from the low-water

line along the coast, as n:.arked en the largest-scale chart available,

officially recognized by the coastal state. If no detailed charts of the

area have been drawn which show the lm;-water line, the shore line

(high-water line) shall be use~.

In 1930 Sub-Cc~ittee No. 11 bad recerrLended in its article en the Base Line
that IItte line of low-water n:.ark is that indicated on the charts efficially
used by the Coastal State, provideQ the latter line does not appreciably
depart from the line of n:.ean low-water spring tides". (underli~ing not in
the original) In its Observations on the san:.e article, the Sub-Corrnittee
had stated the following: liThe line of low-water n:ark follew'ing all the
sinuosities of the coast is taken as the basis for calculating the breadth
of the territorial sea, excluding the special cases of (1) bays, (2) islands
near the coast and (3) groups of islands, which will be dealt with later.
The article is only concerned With the general principle.

The traditional expression 'low-water n:ark 1 may be interpreted in
different ways and re~uires definition. In practice, different States
employ different criteria to determine this line. The t,vo following criteria
have been taken n:ore particularly into consideration: first, the low-water
mark indicated on the charts officially used by the Coastal State, and,
seccndly, the line of mean low-water spring tides. Preference was given
to the first, as it appeared to be the more practical. Not every State,
it is true, possesses official charts published by its own hydrographic
services, but every Coastal State has some chart adopted as official by the
State authorities, and a phrase has therefore been used which also includes
these charts. The divergencies due to the adoption of different criteria
on the different charts are very slight and can be disregarded. In order
to guard against abuse, however, the proviso has been added that the line
indicated on the chart must not depart appreciably from the more scientific
criterion: the line of mean low-water spring tides. The term 'appreciably'
is admittedly vague. Inasmuch, however, as this proviso would only be of
in:.portance in a case which was clearly fraudulent, and as, coreover, absolute
precision ,vould be extremely difficult to attain, it is thcught that it
might be accepted. 11
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The special rapporteur also referred again to the above-~entionedpassace

in the Judgement of the International COU1~ of Justice.

In 1954 (A/2693) the Cerr~issicn adopted the following article as ~rticle 4,
under the heading of "Normal base line":

SUbject to the provisicns of article 51/ and to the provisions regardinc

bays and islands, the breadth of the territorial sea is ~easured from the

low-water line along the co~st, as marked on the largest-scale chart available,

officially recognized by the cc~stal State. If no detailed charts of the

area have been dra,vn which show the low-water line, the shore-line (high-water

line) shall be used.

In 1955 (A/2934) the last sentence of the above (1954) article was removed.

It was pointed out by the Con:mission that the sentence "might lead to confusion

since it could be interpr~ted as meaning that not only a ship on the high seas

but also the coastal State must take the high-water line as base line in the

absence of detailed charts, which was not the Corr.mission's intention." Only

minor alterations in drafting were made in 1956.

Equivalent 1930 draft (Appendix II)

Subject to the provisions regardinc baYS and islands, the breadth of the

territorial sea is measured from the line of low-water mark along the entire

coast.

For the purposes of this Convention, the line of low-water mark is that

indicated en the charts officially used by the Coastal State, provided the latter

line does not appreciably depart from the line of mean low-water spring tides .

... (See under article 11, below.)

Y This article was entitled "Straight base lines. 11
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strai~ht b~Jelines

;,rticle 5

1956 draft

1. vlhere circumstances necessitate a special regime because the coast is deeply

indented or cut into or because there are islands in its immediate Vicinity, the

baseline may be independent of the low-water mark. In these cases, the method of

straight baselines joini~g ap~rcpriate ~oints may be employed. The drawing of such

baselines must not de-part to any appreciable extent from the general direction of the

ccast, and the sea areas lying within the lines must be sufficiently closely linked

to the land domain to.be subject to the regime of internal waters. Account may

nevertheless be taken; where necessary, of economic interests peculiar to a region,

the reallty anQ importance of whi~h are clearly evidenced by a long usage.

Baselines shall not be drawn to and from drying rocks and drying shoals.

2. The coastal state shall give due publicity to the straight baselines drawn by

it.

3. Where the establishment of a straight baseline has the effect of enclosing as

internal waters areas which previously had been considered as part of the territorial

sea or of the high seas, a right of innocent passage, as defined in article 15,

through those waters shall be recognized by the coastal state in all those cases

where the waters have normally been used for international traffic.

Stages and problems in the preparation of the present draft

The problem here has been that of drafting in a form suitable for a code, and

to some extent giVing greater precision to, the principles laid down by the

International Cou.rt of Justice in the Fisheries case concerning the right of the

coastal state to substitute, on suitable occasions, for the normal physical ~ase line

(see article 4), a base line consisting of a line drawn on a chart. In his first

report (A/CN .4/53) the special rapporteur, under the single heading of "Base Linen,

recommended in the same article 5 of his draft as follmvs:
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1. . .. (See under article 41 above.)

2. Neverthelessl where a coast is deeply indented and cut intol or where it

is bordered by an archi~elagol the base-line becomes independent of the low­

water mark and the method of base-lines joining appropriate points on the

coast mus~ be employed. The drawing of base-lines must not de~art to any

appreciable extent from the general direction of the coastl and the sea areas

lying within these lines must be sUfficiently closely linked to the land

domain to be subject to the regime of internal waters.

,. • •• (See under article 4, above.)

4. . .. (See under article 11, below.)

In his second draft (A/CN.4/6l) the special rapporteur slightly amended the

text. This text (~rticle 5) read as follows:

1. . .. (See under article 4, above.)

2. As an exception, where circumstances necessitate a s~ecial regime

because the coast is deeply indented or cut into or because there are

islands in its irrmediate vicinitYI the base line may be independent of the

low-water mark. In this special case, the method of base lines joining

appropriate points on the coast may be employed. The drawing of base lines

must not depart to any appreciable extent from the general direction of the

coast, and the sea areas lying within these lines nmst be sufficiently closely

linked to the land domain to be SUbject to Ghe regime of internal ivaters.

3. (See under article 4, above.)

4. • •• (See under article 111 below.)
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In the light of the reFort of the Corrmittee of Experts (A/CN.4/61/Add.l),!/

the sFecial rapporteur in his third report (A/CN.4/77) ~\u'stituted a new text.

This text (article 6) rEW.Cs as follows:

1. As an exception, where circumstances necessitate a special regime

because the coast is deeply indented or cut i~to or because there are

islands in its iwmediate vicinity, the base line may be independent of the

lm'1-\later mark. In this sFecial case, the methods of base lines joining

appropriate points on the coast lfiay be employed. The drawing of base lines

must not depart to any appreciable extent from the general direction of the

coast, and the sea areas lying within these lines rr~st be sufficiently

closely linked to the land domain to be subject to the regime of internal

\'1aters.

2. As a general rule the maximum permissible length for a "straight

base line l1 shall be ten miles. Such base lines may be ","":::.wn, where

justified, between headlands on the coastline or between any such headland

and an island, or between two islands provided that every such lin~ remains

within five miles from the coast and provided further that such headlands

and/or islands are not more than ten miles apart. Base lines shall not be

drawn to and from drying rocks and shoals. Such lines shall be deemed to

seFarate inland waters from the territorial sea.

!/ In its report the Corrmittee of Experts had recorr~ended ten miles as the
lnaximum permissible length for straight base lines. This distance was
chosen as being twice the range of vision to the horizon in clear water
from the eye of a mariner at a height of five metros ("hi~h is the
internationally accepted height for hydrographical furpcses). The experts
had also emphasized that it was the responsibility of the coastal State to
give adequate publicity to the straight base lines uhich it selectecl.
It was explained that, if it was desirable that the baso lines should, as
a general rule, not depart to any appreciable extent frem the general

. direction of the coast, fixing the maximum length of the lines at ten miles
\'1as a method of achieving this result. The experts further commented:
"In exceptional cases, especially justified by international law, the
drawing of longer lines maybe permitted in regard to a p~rticular coast.
No point, however, on such lines should be farther th2n five miles from the
coast."
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5. Hhere "straight base lines" are justified" it shall be the res]?onsibility

of the coastal state to give adequate publicity thereto.

The Commission in 1954 (A/2695) stated that it took the Court's Judgement in

the Fisheries case as expressing the law in force and as the basis of its draft.

Since" however" it was of the opinion that the rules recommended by the ex]?erts

added certain desirable l?articulars to the general method advised by the Court" it

decided to endorse the expert's recommendations in a slightly modified form. The

Cow~ission was careful to add that it considered these additions represented a

"p:rogressive develoJ;ment" of international lmv and that they could not be regarded

as binding until approved by States. The Commission's 1954 draft (article 5)
was as follQ\olS:

1. As an exception, where this is justified for historical reasons or

where circumstances necessitate a 8]?ecial regime because the coast is

deeply indented or cut into or because there are islands in its immediate

vicinity~ the base line may be inde]?endent of the low-water mark. In these

special cases, the method of straight base lines joining appropriate points

on the coast may be employed. The dra,ving of such base lines must not

depart to any appreciable extent from the general direction of the coast,

and the sea areas lying within these lines must be sufficiently closely

linked to the land domain to be subject to the regime of internal waters.

2. As a general rule, the maximum permissible length for a straight base

line shall be ten miles. Such base lines may be drawn" when justified

according to paragraph 1, between headlands of the coastline or between

any such headland and an island less than five miles from the coast, or

between such islands. Longer straight base lines may" however, be drawn

provided that no point on such lines is more than five miles from the coast.

Base lines shall not be drawn to and from drying rocks and shoals.

3. The coastal State shall give due publicity to the straight base lines

drawn by it.

In 1955" however, the Commission decided substantially to modify this draft

(A/2934). It explained that some Govel.'nments had raised objections to the second

paragraph in particular, arguing that the maximum distance of ten miles for base

lines and the maximum distance from the coast of five miles seemed arbitrary and"

moreover, not in conformity with the Court's decision. The Commission decided
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by a Inajority vote ~hat the second ~aracra~h, exceBt for the last sentence, should

be l'l.eleted so as not to mal\.e the provisions of the first paro.grar:h too mechanical.

The last sentence, statinc "Base lines shall not be dravn to and trom dryinc rod~s

and shoals" ,ms inserted at the end of the first paraGraph, the adjective "dryinc"

nm" beinc m:lde to qualify the ''lOrd "shoo.ls" as '''ell as the ,,,,ord "rocl~s".

The 1~55 version, contained in article 5, came finally to read as follovs:

1. \!here circumstances necessitate a specic.l reeime because the coast

is deeply inden~ed or cut into or because there are islo.nds in its iITmediate

vicinity, or ''''here this is j1.tstifiec1. by economic interests peculiar to a

reGion, the reality and imr:ortance of ''''hich are clearly evidenced by a long

usage, the base line may be independent of the 10'",-,,,,ater marl\.. Ii,l these

special cases, the method of straight ba~e lines joining appropriate points

may be employed. The drawing of such bas~ lines must not depart to any

appreciable extent from the general directi')n of the coast, and the sea

areas lying vithin these lines must be sufficiently closely linked to the

land domain to be subject to the regime of internal vaters. Base lines

shall not be drawn to and from drying rocks and drying shoals.

2. The coastal State shall give due pUblicity to the straight base lines

drmm by it.

The Commission explained that in the first sentence of paragraph 1 the ~ords

"as an exception" were deleted as haVing no legal relevance in the context: the

system advocated by the article would be applicable in all cases where the

circumstances mentioned existed. The Commission also made a number of changes

designed to bring the text even more closely into line with the Court's Judgement

in the Fisheries case. In addition, the Commission cut out the i'lOrds "on the

coast" in the second sentence of paragraph 1 so as not to rule out the possibility

of straight base lines being dravn from the coast to islands or between the islands

themselves. The Commission, however, added the following statement: "Obviously,

the general conditions laid down in paragraph 1 of the article for drawing the

lines must always be observed. It would not be permissible to drm'" the lines

from the sea itself where such landmarks do not (;;xist. ll

In 1956 further changes were made. In particular, the reference to "economic

interests peculiar to a region, the reality and importance of which are clearly

evidenced by a long usage" underwent some change. This phrase, i·,hich is taken
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from the Judgement of the International Court of Justice in the Fisheries case,

was removed from the first sentence of the first ~aragra~h to the ~enultimate

sentence of that ~aragraph. The reason was that it was argued by some Governments

- and the great majority of the Commission endorsed this view - that the economic

interests taken into account in the Judgement ~ere considered solely in the light

of the historical and geographical factors involved and 8hould not constitute in

themselves a justification for a straight base line system. The application of

such a system should be justified in principle on other grounds before purely

local economic considerations could justify a particUlar way of drawing the lines.

Equivalent 1930 draft

There is no exact equivalent. As Sub-Committee No. II explained in its

Observations on its article entitled "Base Line", the line of low-water mark

following all the sinuosities of the coast was to be taken as the basis for

calculating the breadth of the territorial sea, save for the special cases of

(1) bays, (2) islands near the coast and (3) groups of islands. These special

cases were dealt with separately.
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Outer limit of the territorial sea

Article 6

1956 draft

The uuter limit of the territorial sea is the line every point of which is

at a distance frcm the nearest point of the h~seline equal to the breadth of the

territorial sea.

stages and problems in the preparation of the present draft

This text originated in the report of the Ccn:mittee of Experts (A/CN.4/6l/Add.l~

Asked the question, "How should the outer limit of the territorial sea be drmm,

when the width of the territorial sea is T miles", the experts ans''1ered: "The

outer limit of the territorial sea is the line, every point of which is at a

distance of Tmiles frcm the nearest point of the base-line. It constitutes a

continuous series of intersecting arcs of circles drawn with a radius of T miles

from all points on the base-line. The limit of the territorial sea is formed by

the most sea,·/ard arcs. 11 The special rapporteur included this proposal in the

amendments and additiens to his second report (A/CN.4/o1/Add.l), recemmending the

text as an addition to the article on the breadth of the territorial sea - then

article 4. In his third report (A/CN.4/77) the special rapporteur reccmmended that

the text be included in the draft as a separate article, as article 7.

In 1954 (A/2093) the Ccn:mission approved the text in its present form. The

effect of this text, as the Commission pointed out in 1956, is to make it possible

for states "to use this n:ethod (i.e. the arcs of circles method for delimiting the

outer limit of the territorial sea) without running the risk of being charged with

a breach of international law en the ground that the line does not follow all the

sinuosities of the coast. ll The Ccn:missicn also stated that it llconsiders that the

arcs of circles method is to be recen:mended because it is likely to facilitate

navigation. 11

Both the Cen:mittee of Experts and the Ccn:mission appear to have been anxious

to remove a false impression, which might otherwise have arisen frem a certain

passage in the Judgement of the International Court of Justice in the Fisheries

case, to the effect that the use of this method was illegal. The Court had said:
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"The arcs of circles method, which is constantly used for determihing
the position of a point or object at sea, is a new technique in so far as
it is a method for delimiting the territorial sea. This technique was
proposed by the United States delegation at the 1930 Conference for the
codification of international law. Its purpose is to secure the application
of the principle that the belt of territorial wate~s must follcw the line
of the coast. It is not obligatory by law1 as was admitted by the Counsel
for the United Kingdom Government in his oral reply. n (r. r..J. Reports
122!, p.129) -

The Court clearly stated here that the use of the arcs of circles method is

not obligatory by international law. But equally the Court did not say that the

use of this method is forbidden by international law.

Equivalent 1930 draft. There is no equivalent. In 19301 Sub-Ccrrmittee No. II

concerned itself only with the delimitation of the base line, and not with the

delimitation of the outer limit of the territorial sea.
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Article 7

1956 draft

1. For the purposes of these articles, a bay is a well-marked indentation whose

penetration is in such proportion to the width of its mouth as to contain

landlocked waters and constitute more than a mere curvature of the coast. An

indentation shall not, however, be regarded as a bay unless its area is as large as,

or larger than, that of the semi-circle drawn on the mouth of that indentation. If

a bay has more than one mouth, this semi-circle shall be drawn on a line as long as

the sum total of the length of the different mouths. Islands uithin a bay shall be

included as if they uere part of the uater area of the bay.

2. The uaters within a bay, the coasts of which belong to a single state, shall be

considered internal waters if the line drawn across the mouth does not exceed

fifteen miles measured from the low-water line.

3. Where the mouth of a bay exceeds fifteen miles, a, closing line of such length

shall be drawn uithin the bay. When different lines of such length can be drawn

that line shall be chosen -which encloses the maximum vlater area ui.thin the bay.

4. The foregoing provisions shall not apply to so-called nhistoricn bays or in any

cases where the straight baseline system provided for in article 5 is applied.

stages and problems in the preparation of .!b~ present draft

In his first report (A!CN.4/53) the special rapporteur suggested the following

text as article 6:
In the case of bays the coasts of which belong to a single State, the

belt of territorial sea shall be measured frcm a straight line drawn across

the opening of the bay. If the opening of the bay is more than ten miles

Wide, the line shall be drawn at the nearest point to the entrance at which

the opening does not exceed ten miles.

The special rapporteur uas thus advocating the so-called nten-mile rule" in

the form which that rule assumed, for instance, in the International Convention for
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the purpose of regulating the Police of the Fisheries in the North Sea outside

Territorial \vaters, signed at the Hague on 6 May 1882, where Article 2 stated:

"As regards bays, the distance of three miles shall be measured frcm a straight

line drawn across the bay in the part nearest the entrance, at the first point

where the ''1idth does not exceed ten miles. ,,!I
The special rapporteur drew attention to the fact that in tht Fisheries case

the International Court of Justice had pointed out that, although the ten-mile

rule had been adopted by certain states both in their national law and in their

treaties and conventions, and although certain arbitral decis~ons had applied it as

between these states, other States tea adcpted a different limit; and that

consequently the ten-mile rule had not acquired the authority of a general rule of

international law (I.C.J. Reports 1951, p. 131). At the same time, considering that

the Commissicn's task was one of the "progressive development" of international law

as well as its codification, he decided to propose the ten-mile rule. But he also

thought the question was so technical that. the Cc~ission should study it with the

assistance of experts.

After consulting the Ccmmittee of Experts, the special rapporteur in his

second report (A/CN.4/61/Add.l) put forward the following text as article 6:

1. A bay is a bay in the juridical sense, if its area is as large as, or

lOngergj than that of the semi-circle drawn on the entrance of that bay.

Historical bays are excepted; they shall be indicated. ao such on the maps.

c.f. the form assumed by the rule in the earlier Convention of 2 ~ugust 1839
between the United Kingdom of Great Britain and Ireland and His Majesty the
King of the French defining Fishery Limits on the CQasts of Great Britain and
France, of 'Hhich Article 9 states that "It is equall~r agreed that the distance
of three miles fixed as the general limit for the exclusive right of fishery
upon the coasts of the two countries shall with respect to bays, the mouth of
which do not exceed ten miles in Width, be measured from a straight line drawn
from headland to headland."

It seems that the word. "larger" is intended here. See the actual text of the
experts' report (A/CN.4/61/Add.l).
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2. If a bay has more than one entrance, this semi-circle shall be drawn

on a line as long as the sum-total of the length of the different entrances.

3. Island.s I;ithin a bay sholl be' h.e1tl,lPU a~ if they I~ere part of the

water area ef the bay.

4. ~he closinG line across a (juridical) bay shall net exceed 10 miles in

width, this being twice the range of vision to the horizon in clear weather,

frcm the eye of a mariner at a height of 5 metres. In cases of considerable

tiG.ol differences the lOl'l-l'1ater lines shall be tal\.en as the shore-lines

between which the width of the bay shall be ccmputed.

5. If the entrance of a (,juridical) bay is split into a number of smaller

openings by various islands, closing lines across these openings may be

drawn, provided that none of these lines exceeds 5 miles in length, except

one which may extend up to a maximum of 10 miles.

6. In case the entrance of the bay does not exceed 10 miles in width, the

line inter fauces terrarum shall constitute the delimitation between inland

waters and the territorial sea.

7. In case the entrance of the bay exceeds 10 miles, a closir'J line of this

length shall be dra"m within the bay. When different lines of tbi ,: length

can be drmln, that line shall be chosen which encloses the maximum water area

,~ithin the bay.

In his third report (A/CN.4/77) the special rapporteur modified this text).

now contained in article Q, to read as follows:

1. ~he lvaters within a bay shall lie considered inland waters if the line

dralm across the opening does not exceed ten miles.

2. The term "bai', for the purposes of the preceding paragraph, means an

indentation of an area as large as or larger than that of the semi-circle

drawn on the entrance of that indentation. If a bay has more than one entrance,

this semi-circle shall be drawn on a line as long as the sum total of the

length of the different entrances. Islands within a bay shall be included as

if they were part of the water area of the bay.

3. If the entrance of a bay is split up into a number of smaller openings

by various islands, closing lines across tbese openings may be drawn provided

that more of these lines exceeds five miles in length, except one such line
which may extend up to a maximum of ten miles.
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4. Hhere the entrance of a bay exceeds ten miles" 0. closinG line of such

lenGth shall be drawn within the bay. When different lines of such lenGth

Can be drawn" that line shall be chosen which encloses the maximum ''later

area within the bay.

In 1955 (A/2934) the Ccrrmission agreed on certain rules relatinG to bays.

~bese were to scrr.e extent influenced by the proposals of the experts. But" whereas

the experts had favoured the ten-mile rUle" a majority of the Ccrrmission expressed

itself in favour of a twenty-five mile rule. ~he Ccrrmission eh~lained that

"Although not prepared to establish a direct ratio between the lensth of the

closing line and the ,ddth of the territorial sea - ::;uch a relationship ,ms

formally denied by certain members of the Ccmmission - it felt bound to take seme

account of tendencies to extend the ''1idth of the territorial sea by prolonging

the closing line in bays." Thus the twenty-five mile rule was justified on the

ground that the closing line across bays would be slightly luore than twice the

permissible maximum ,vidth of the territorial sea which the Commission ,vas

considering at that stage (i.e. 12 miles).

The text ~dopted in 1955 was the following (article 7):
le For the purpose of these regulations.t a bay is a ''1ell-marl~ed indentation

whose penetration inland is in such proportion to the width of its mouth

as to ccntain landlocked waters and constitute more than a mere curvature of

the coast. An indentation shall not, however" be regarded as a bay unless

its area is as large as or larger than that of the semi-cl ~le drawn on

the entrance of that indentation.

2. If a bay has more than one entrance" this semi-circle shall be drawn

on a line as long as the sum total of the length of the different entrances.

Islands 'vithin a bay shall be included as if they were part of the water

area of the bay.

3. ~he '\'laters wi"'h~.n a bay the coasts of which belon& to a single state

shall be considered internal waters if the line drawn across the opening does

not exceed twenty-five miles measured from the lcw-water line.

4. Where the entrance of a bay exceeds twenty-five miles, a closing line

Gf such length sball be drawn within the bay. When different lines of such

ler.gth can be drawn, that line shall be cbosen wbich encloses the maximum

water area witl.in the bay.
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5. The provision laid do~n in paragraph 4 shall not apply to so-called

"historical" bays or in cases ,~here the straight base-line system provided

for in art'i.cle 5 is applicable.

But in 19561 after taking into account the vie~s of a number of Governments

that a t~enty-five mile rule for bays would be excessive l the Ccmmission decided

to reduce this figure to fifteen miles. The CcltIllission felt, however l that an

extension of the closing line across bays to fifteen miles, as ccmpared with ten

miles, ~culd be justified in view. of the fact that the origin of the ten-mile

rule dated back to a time when the breadth of the territorial sea was much more

ccmmonly fixed at three miles than it le now1 and that since that time there had

been a tendency to increase the breadth of the territorial sea.

EQuivalent 1930 draft (Appendix 11)

In the case of bays the coasts of which belong to u single state l the belt of

territorial waters shall be measured frcm a straight line drawn across the opening

of the bay. If the opening of the bay is more than ten miles wide, the line shall

be drawn at the nearest point to the entrance at which the opening does not exceed

ten miles.
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Ports

Article 8

1956 draft

For the purpose of delimiting the territorial sea, the outermost permanent

harbour works which form an integral part of the harbour system shall be regarded

as forming part of the coast.

Stages ana prcblc~d in the prc~aration of the present draft

This article has given rise to few difficulties: the text follows closely

that of the 1930 draft. The COmmi8sion has explained that the waters of a port

up to a line drawn between the outermost installations form part of the internal

waters of the coastal State and that permanent structt~es on the coast and jutting

out to sea (such as jetties and coast protective works) are assimilated to harbour

works. The Commission has suggested that, where these structures are of excessive

length (for instance, a jetty extending several kilometres into the sea), this

article may not be fully applicable, and that it mcy be necessary to adopt instead

the system of safety zones provided for in article 11.

Equivalent 1930 draft (Appendix II)

In determining the breadth of the territorial sea, in front ef ports the

outermost permanent harbour works shall be regarded as forming part of the coast.

In 1930 Sub-Committee No.II also added the following Observations

The waters of the port as far as a line drawn between the outermost fixed

works thus constitute the inland ,~aters of the coastal state.
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Rcadsteads

Article C;

lC)56 dl'o.ft

Reo.dsteads which are normally used for the leading, unloading o.nd anchorinG

of ships, and ,·/hich l/ould other'lise be situated ''lholly or partly outside the outer

limit of the territorial sea, are included in the territorial sea. Tl:e ccastal

State ::lUst give due pUblicity to the limits of such roadsteads •

Stages and problems in the preparation of the present druft

This article haq €p.ve~ rise to fe"1 difficulties: the text follOl'ls closely

that of the 1930 draft. Tne Commission has, hmlever, ccrr.mented as follOl'1s (A/3159):

In SUbstance, this article is based on the 1930 Codification Conference

text .,iith scme dissenting opinions, the COIl".mission considered that rcadsteads

situated outside the territorial sea sho\.<ld not be treated a8 internal \mters.

\'ihile appreciating that the coastal State must be able to exercise special

supervisory and police rights in such rcadsteads, the Ccrr.missi.cn thought it

"lOuld be goins too far to treat them as internal l..aters, since inrloccnt

passage through them might then be prohibited. It considered that the rights

of the coastal State were sufficiently safeguarded by the recognition of such

"inters as territorial sea.

Equivalent 1930 draft (A~Eendix 1I)

Roadsteads used for the loading, unloadinc and anchoring of vessels, the

limits of which have been fixed for that purpose by the Coastal State, are included

in the territorial sea of that State, although they may be situated partly outside

the general belt of territorial sea. The coastal State must indicate the

roadsteads actually so employed and the limits thereof.

In 1930 Sub-Committee No.II also added the following Observations:

It had been proposed that roadsteads which serve for the loading and

unloading of vessels should be assimilated to~. These roadsteads would

then have been regard~d as inland waters, and the territorial sea would have
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been measured from their outer limits. It was thought, hmiever, impossible

to ao.opt this proposal. AlthouGh it'las recognised that the Coastal State

must be permitted to exerci80 special rights of control and of police over

the roadsteads, it 'las considered unjustifiable to recard the waters in

question as inland ilaters, since in that uase merchant vessels 'lOuld have

had no right of innocent passage through them. To meet these objections it

was suggested that the right of passage in such waters should be expressly

recognised, the practical result being that the only difference between such

I!inland 'latersl! and the territorial sea ,wuld have been the possession by

roadsteads of a belt of territorial sea of their own. As, hm-lever, such a

belt '-las not considered necessary, it "las agreed that the "laters of the

roadstead should be included in. the territorial sea of the State, even if

they extend beyond the general lire1t of the territorial sea.
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Islands

Article 10

1956 draft

Every island has its own territorial sea. An island is an area of land,

surrounded by water, which in normal circumstances is permanently above high-w~ter

mark.

Stages and problems in the preparation of the present draft

The drafting of this article has given rise to few problems, the text

follo,nng closely that of 1930. ~t the same time it may be noted. that, whereas in

1930 a majority of Sub-Committee No. 11, in an Observation with regard to a group

of islands (archipelago) and islands situated along the coast, was of the opinion

"that a distance of 10 miles should be adopted as a basis for measuring the

territorial sea outward in the direction of the high sea", in 1956 the

International Law Commission has pointed out that article 5 of the present draft _

entitled "Straight baselines" - may be applicable to groups of islands off the

coast. Possibly, therefore, a separate article on the subject of groups of

islands is not necessary.!/

There remains the question of artificial islands. For the most part the

Commission has dealt with this question under article 71 (continental shelf

installations). It has also observed, in its commentary in 1956 on article 10

(A/3l59), with regard to "elevations ,,,hich are above water at lm"-tide only", that

"even if an installation is built on such an elevation and is itself permanentlY

above water - a lighthouse, for example - the elevation is not. an 'island' as

understood in this article".

By contrast, Sub-Committee No. 11 in 1930 stated that its definition of the

term "island" - which was similar to that adopted by the Commission ill 1956 - did

"not exclude artificial islands, provided these are true portions of the territory

and not merely floating works, anchored buoys, etc.". But Sub-Committee No. II,

after saying that "The case of an artificial island erected near to the line of

!/ Footnote on following page
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In his first report (A/CN.4/53) the special rapporteur proposed an article
entitled "Groups of Islands ". This ''1OG article 10, '-1hich read as follows:

"With regard to a group of islands (archipelago) and islands situated
along the coast, the ten-mile line shall be adopted as the base line for
measuring the territorial ~ea in the direction of ~he high sea. nle waters
included '-1ithin the group shall constitute inland waters."
He explained, hm-lever, that he had inserted this text "no+; as expressing the
law at present in force, but as a basis of discussion should the Commission
wish to study a text envisaGinG the progressive develo~ment of international
la'-1 on this subject." He referred to a passage in the Judgement of the
International Court of Justice in the Fisheries case where the Court had said
(I.C.J. Reports 1951, p. 131):

hIn this connection, the practice of states does not justify the
formulation of any general rule of law. The attempts that have been made
to subject groups of islands or coastal archipelagoes to conditions
analogous to the limitations concerning bays (distance between the islands
not exceeding twice the breadth of the territorial waters, or ten or twelve
sea miles), have not got beyond the stage of proposals."
In his second report (A/CN.4/61) the special rapporteur suggested as

article 10 an abbreviated version of his earlier proposal, which now simply
read as follows:

"Uith regard to a group of islands (archipelago) and islands
situated along the coast, the ten mile line shall be adopted as the
base line."
After consulting the Cemmittee of Experts the special rapporteur put

for\Vard a more elaborate proposal (see article 10 in ;.jcN.4/61/Add.l) and yet
a further proposal in his third report (see article 12 in A/CN.4/77).

The latter proposal read as follJws:
"1. 'I'he term I group of islands I, in the juridical sense, shall be

deemed to mean three or more islands enclosing a portion of the sea when
joined by straight lines not exceeding five miles in length, except that one
such line may extend to a 1:'~.xitlt!.tl of ten miles.

"2. The straight lines specified in the preceding paragraph shall be
the base lines for measuring t~e territorial sea; waters lying within the
area bounded by such base lines and the islands themselves shall be
considered as inland waters.

"3. A group of islands may likewise be formed by a string of islands
taken together with a portion of the mainland coastline. The rules set
forth in paragraphs 1 and 2 of this article shall apply pari passu."

The Commission, however, afterpustponing the question in 1954, decided
in 19 5~~ 'h:.\ ~rticle 5, which dealt wi+h "Str~i€ht taselincS'''J l::iCht ce
applicable to groups of islands situated off the coasts, while the general
rules would normally apply to other islands forming a group. This position was
confirmed in 1956, the Co~ission adding that it \Vas prevented from stating an
opinion on this subject not only by disagreement en the breadth of the
territorial sea but also by lack of technical information. The Commission h0ped,
however, that if an international conference were subsequently to study the
proposed rules, it would give attention to this problem which the Commission
recognized to be an important one.
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dem~rcation between the territorial waters of t\ro countries is reserved" went on

to add:

~n elevation of the sea bed, which is only exposed at low tide, is not

deemed to be an island for the purpose of this Convention.

Ihe 3ub-Ccmmittee qualified this statement, however, by referring to its

proposal concerning the Base Line, ''1here it had said:

3levutions of ~he sea bed situated within the territorial sea, thOUgh

only above 'later at 10\'T tide, are taken into consideration for the

determination of the base line of the territori~l sea.~/
In his third report (A/CN.4/77), the special ra~~crt€~r inserted a sentence

in article 11, entitled "islands", 'vhich had a bearinG on the question of artificial

islands. This sentence ran as follmvs: "Groups of divellings built on piles erected

in the sea 8.re deemed to be islands." The special rapporteur explained that this

sentence had been added so as to take int) account villages built on piles erected

in the sea, such as exist in certain parts of the ,vorld, especially off the

\oJ'estern coast of Sumatra.,g/

In his first report (A/CN.4/53, page 29) the special rapporteur sUGGcstea that

the Ccmmission might assimilate lighthouses built on drying rocks to installations

constructed for the exploration of the continental shelf and the exploitation

of its natural resources. Under the CClnmission's reei~c (vi~: article 71 of its

1956 draft) this iTOuld have the effect of giving to lighthouses not a territorial

sea of tl:eir mm, but a safety zone up to a reasonable distance 'lithin '''hich the

coastal State could take measures necessary for the protection of such lighthouses.

The Ccmmission, however, in 1956 did not consider that a similar regime vTas

reqUired in the case of lighthouses.

g/

Lm-T-tide elevations, vThich i"ere dealt vlith by Sub-Ccn:mittee No. II as part of
the proposal concerning the Base Line are allotted a separate article in the
International Law CCl1ll1lission's 1956 draft (Ree article 11, entitled "Drying
rocks and drying shoals").

In the course of the discussion in 1956, the special rapporteur .i·lithdrevT the
sentence (see A/CN.4/SR.26o).
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Every island has its own territorial sea. An island is an area of land,

surrounded by water, which is permanently above high-water mark.

In 1930 SUb-Ccmnittee No. II also added the follm'1ing Observations:

The definition of the term "island" does not exclude artificial islands,

provided these are true portions of the territory and not merely floating

works, anchored buoys, etc. The case of an artificial island erected near

to the line of demarcation bet''1een the territorial 'vaters of two countries

is reserved.

~n elevation of the sea bed, which is only expcsed at lcv tide, is not

deemed to be 8n islend for the purpose of this Ccnventicn.
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Drying rocks a~d drying shoals

Article 11

1956 draft

Drying rocks and drying shoals which are wholly or ~artly within the

territorial sea, as measured from the mainland or an island, may be taken

as points of departure for measuring the extension of the territorial sea.

stages and problems in the preparation of the present draft

In his first report (A/CN.4/53), the special rapporteur inserted no se~arate

article on this question. Instead, follO'\-1ing the precedent of 1930, he included

a reference to "elevations of the sea bed" in the article on the Base Line. This

reference (paragraph 4 of article 5 on the Base Line) read as follows:

Elevations of the sea bed situated within the territorial

sea, though only above water at low tide, are taken into consideration

for the determination of the base line of the territorial sea.

In his second report (A/CN.4/61), the special rapporteur amended this text

(still paragraph 4 of article 5) to read as follows:

Elevations of the sea-bed which are only above I'later at 10'\-1

tide and are situated partly or entirely within the territorial

sea shall be treated as islands for the purpose of detennining

the outer limit of the territorial sea.

After consulting the Committee of Experts the special rapporteur put

forward the following recommendations, still as r:ar2.G:'·2P~lS 2 to 4 of arti cle 5

(A/CN.4/61/Add.l):

2. Rocks (and similar elevations) al-1ash at the datum of the

chart eau niveau qU'on a choisi pour la carte) should not be taken

into consideration.

3. Drying rocks and shoals that are exposed between the datum of

the chart and high water if within the territorial sea, maybe taken

as indiVidual points of departure for measuring the territorial sea,

thereby causing a bulge in the outer limit of the latter.
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4. As reGards coral reefs, the edge of the reef as u;arl~ed on

the abovementioned charts, should be accepted as the 10\v-water

line for measuring the territorial sea.

In his third report (A/CN.4/77) the special rapporteur simplified the text

to read simply as follows:

Drying rocks and shoals that are exposed between the dattun

of the chart and high \-later and are situated wholly or ];artly

within the territor.ial sea may be taken as individual points of

departure for measuring the territorial sea.

Moreover, this text was inserted as a separate article (13), entitled

"Drying rocks".

In 1954 (A/2693) the Commission approved the following text as article 12
under the heading "Drying rocks and sheals":

Drying rocks and shoals which are wholly or partly within the

territorial sea may be taken as points of departure for delimiting

the territorial sea.

In 1955 (A/2934) the Commission approved the following text as article 11
under the heading "Dry~.ng rocks and drying shoals":

Drying rocks and drying shoals which are wholly or partlY

within the territorial sea, as measured from the mainland or an

isla~d, may be taken as points of departure for further extending

the territorial sea. (The words underlined were added.)

!n 1956 the words "for measuring the extension of" \Vere substituted in

plac~ of the worns "for further extending".

~~ivalent 1930 draft (Appendix 11)

(Under heading of "Base Line"): Elevations of the sea bed situated within

the territorial sea, though only above water at low tide, are taken into

consideration for the determination of the base line of the territorial sea.

There then followed these Observations by Sub-Cemmittee No. 11:

If an elevation of the sea bed which is only uncovered at low tide

is situated within the territorial sea off the mainland, or off an

island, it is to be taken into consideration on the analogy of the
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North Sea Fisheries Convention of 1882 in determining the base line

of the territorial sea. !/

!/ In Article 2 of this Convention it was stated: "The fishermen of each
country shall enjoy the exclusive right of fishery within the distance
of three miles from low water mark along the whole extent of the coasts
of their respective countries, as well as of the dependent islands and
banks ."
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Delimitation of thwerritorial Rea in straitR
and off other opposite coasts

Article 12

1956 draft

1. The boundary of the territorial sea between two States, the coasts of which are

opposite each other at a distance less than the extent of the belts of territorial

sea adjacent to the two coasts, shall be fixed by agreement between those States.

Failing such agreement and unless another boundary line is justified by special

circumstances, the boundary is the median line every point of which is e~uidistant

from the nearest points on the baselines from which the breadths of the territorial

seas of the two States are measured.

2. If the distance between the two States exceeds the extent of the two belts of

territorial sea, the waters lying between the two belts shall form part of the high

seas. Nevertheless, if, as a conse~uence of this delimitation an area of the sea

not more than two miles in breadth should be entirely enclosed within the territorial

sea, that area may, by agreement .between the coastal States, be deemed to be part of

the territorial sea.

3. The first sentence of the preceding paragraph shall be applicable to cases

where both coasts belong to one and the same coastal State. If, as a conse~uence of

this delimitation, an area of the sea not more than two miles in breadth should be

entirely enclosed within the territorial sea, that area may be declared by the

coastal State to form part of its territorial sea.

4. The line of demarcation shall be marked on the officially recognized large­

'scale charts.

Stages and problems in the preparation of the present draft

In his first report (A/eN. 4-/53) the special rapporteur put forward the following

proposal as article 11, under the heading of IfStraitslf:

1. In straits which form a passage between two parts of the high
sea, the limits of the territorial sea shall be ascertained in the same
manner as on other parts of the coast, even if the same State is the
coastal State of both shores.

2. When the width of the straits exceeds the breadth of the two
belts of territorial sea, the waters between those two belts form part
of the high sea. If the result of this delimitation is to leave an area
of high sea not exceeding two miles in breadth surrounded by territorial
sea, this area may be assimilated to territorial sea.
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In the addendum to his second report (A/CN.4/61/Add,l) the special rapporteur,

after consulting the Ccttmittee of Experts, put forward the following proposal as

article 13, entitled "Delili.itation of the territorial sea of two States":

1. An international boundary between countries the coasts of

which are opposite each other at a distance of less than 2 T miles

(T being the vidth of the territorial sea) should as a general rule

1:;e the median line, every point of which is eCluidistant frcm the 1:;ase­

lines of the States concerned. Unless otherwise agreed between the

adjacent States, all islands should be taken into cor:sideration in

dra''1ing the median line. Likewise, drying rod:s anJ shoals 'vithin

T miles of only one State should be taken into account, but similar

elevations of undetermined sovereignty, that a~e within T miles of

both States, should be disregarded in laying down the median line.

There may, however, be spfcial reasons, such as navigation and fishing

rights, which may divert the boundary frcm the median line. The line

should be laid do\'1U on charts of the largest scale available, especially

if any part of the body of water is narrow and relatively tortuous.

2. The boundary line through the territorial sea of two adjacent
,

States - if not already fixed otherwise - should be drawn according to

the principle of eCluidistance from the respective coastlines. The most

suitable method of applying the principle should be arrived at by

agreement between States for each individual case.

In his third report (A/CN. 4/77) the special rapporteur inserted the follO''1ing

articles:

Article 14 (Straits)

1. In straits whicl! form a passage between t,'1O parts of the high

sea, the limits of the territorial sea shall be ascertained in the same

manner as on other parts of the coast, even if the same State is the

coastal State of both shores.

2. when the width of the straits exceeds the breadth of the two

belts of territorial sea, the waters between those t'fO belts form part

of the high sen. If the result of this delimitation is to leave an

area of high sea not ~xceeding two miles in breadth surrounded by

territorial sea, this area may be assimilated to territorial sea.
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Article 16. (Delimitation of the territorial sea ·)f t'fQ
states the ccasts of '~lich are opposite each other)

1. An international boundary between countries the coasts of which

are opposite each other et a distance of less than two T miles (T

being the breadth of the territorial sea) is as ~ general rule the

median line, evel ~r point of which is equidistant from the base

lines of the states concerned. Unless otherwise agreed between the

adjacent states, all islands shall be taken into consideration in

drawinb the median line. Likewise, drying rocks and shoals within

T miles of only one state shall be taken into account, but similar

elevations that are within T miles of both states" shall be

diR~egarded in laying down the median line.

2. Exceptional considerations of navigation and fishing rights

may justify a different delimitation of the boundary, in such

manner as the parties concerned may agree.

3. The line shall be marked on the largest-scale charts

available which are officially recognized.

He also included yet another article (17), entitled "Delimitation 0.1:' T.r.i.t'

territorial sea of two adjacent States", as ~t was clear that in the addedu:n

to the second report article 13 had attempted to deal both w'ith the case of

states the coasts of which are opposite each other and with the case of states

the coasts of which are adjacent to each other. (The latter question is now

dealt Hith by the Commission separately: See under al:'ticle 14 below).

With regard to the delimitation of the territorial sea of two States the

coasts of 'vhich are opposite each other, the special rapporteur eXf11ained that

the Commission had already expressed itself in favour of the application of a

system similar to that which he was recommending when it had considered the

delimitation of cbe boundary on a continental shelf which adjoins the territory

of two stA.ter. sii;uated opposite each other .!/

!/ See, for instance, the first paragraph of article 7 of the draft articJ.eG
on the continental shelf &dopted by the Commission in 1953 and the cow~entary

thereon in paragraphs 81··84 of the report covering the work of the Commission's
fifth session (A/2456)j and see also the first paragraph of article 72 of the
1956 draft.
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In 1954 (A/2693) the Ccr.~lission adopted thefollowine two articles:

Article 13 (DeliL'l:i tation of the territorial seo. in straits)

1. In struits joininc; t,w :parts of the high seas and separating t,w

or ~ore States, the limits of the territorial sea shall be

ascertained in the sarr.e manner as on the other parts of the coast.

2. If the breadth of the straits referred to in paragraph 1 is less

than the extent of the belt of territorial sea adjacent to the t\W

coasts, the maritime frontier of the States in question shall be

determined in conformity With article 15.

3. If the brea~th of the straits exceeds the extent of the two

belts of territorial sea, the waters lying between the two belts

shall ferm part of the high seo.s. Nevertheless, if as a consequence

of this delimitation an area of the sea not more than two miles in

breadth should be entirely enclosed within the territorial sea, that

area may, by agreement between the coastal States, be deemed to re
part of the territorial seo..

4. Paragraph 1 and the first sentence of paragraph 3 of this article

shall be applicable to straits which join t,w parts of the high seas

and which have ~nly one coastal State in cases in which the breadth

of the straits is greater than tWice the breadth of that State's

territorial sea. If as a consequence of this delimitation an area

of sea, not more than two miles across is entirely enclosed in the

territorial sea such area may be declared by the coastal State to form

part of its territorial sea.

Article 15 (Delimitation of the territorial sea of two
States the coasts of ''1hich are opposite each other)

The boundary of the territorial sea between t,w States the coasts

of which are opposite each other at a distance less than twice the

breadth of the territorial sea is, in the absence of agreement of

those States, or unless another boundary line is justified by special

circumstances, the median line every point of ''1hich is equidistant from

the base lines from which the width of the territorial sea of each

country is measured.
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•
Minor changes only were made in the 1955 draft (A/2934), though the articles

appeared now as articles 12 and 14, and a second paragraph was added to the latter

art:i.cle pl'0viding that "Lines shall be marl~ed on the largest scale char-hs

available which are officially recognized". In 1956 (A/3l59), it was decided

to simplify the text by combining the two articles.

Equivalent 1930 draft (Appendix 11)

In straits which form a passage between two parts of the high sea, the

limits of the territorial sea shall be ascertained in the same manner as on

other parts of the coast, even if the same state is the Coastal state of

both shores.

Hhen the ~.,idth of the straits exceeds 'the breadth of the t~'1O belts of

territorial sea, the waters between those two belts form part of the high

sea. If the result of this delimitation is to leave an area of high sea

not exceeding two miles in breadth surrounded by territorial sea, this area

may be assimilated to territorial sea.
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Delimitation of the territorial sea at the mouth of a river

Article 11

1956 draft

1. If a river flows directly into the sea, the territorial sea shall be

measured from a line drawn inter fauces terrarum across the mouth of the

river.

2. If the river flows into an estuary the coasts of which belong to a single

state, article 7 shall apply.

stages and problems in the preparation of the present draft

T'he drafting of this article has given rise to little difficulty. The

text is based upon that recommended by Sub-Committee No. 11 in 1930 which

was as follows:

When a river flows directly into the sea, the waters of the river

constitute inland water up to a line following the general direction

of the coast drawn across the mouth of the river whatever its width.

If the river flows into an estuary, the rules applicable to bays

apply to the estuary.

But, with regard to paragraph 2 of the present draft, it should be noted

that "the rules applicable to bays" referred to by Sub-Committee No. II in 1930
differ considerably from the rules applicable to bays contained in article 7

of the 1956 draft. Moreover, in paragraph 1 the expression "a line drawn

inter fauces terrarum across the mouth of the riveru has been substituted

for the expression "a line following the general direction of the coast drawn

across the mouth of the river whatever its width". The special rapporteur made

the substitution in his .third report (A/CN.4/77, article l~). He has explained

that he was advised by the Committee of Experts that it wa~ often impracticable

to establish any "general direction of the coast" and the result would depend

on the "scale of the charts used for the purpose and ••• how much coast shall

be utilized in attempting Uo determine any general direction whatever" (see

under A/CN.4/77, article 17, and A/CN.4/6l/Add.l, page 4 of the Annex).
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As for the Latin expression inter fauces terrarum, this expression was used

by the International Court of Justice in the Fisheries case in the following

context. The question was whether Norway could draw straight lines only across

bays or also between islands, islets and rocks, acrosss the sea areas se~arating

them, even when such areas did not fall within the conception of a bay. In the

Court's view it was sufficient that the areas of sea across which the straight

lines were drawn should be situated between the island formations concerned,

inter fauces terrarum. (I.C.J. Reports 1951, p. 130).

Equivalent 1930 draft (Appendix 11)

When a river flows directly into the sea, the waters of the river constitute

inland water up to a line following the general dir~ction of the coast drawn

across the mouth of the river whatever its width. If the river flows into an

estuary, the rules applicable to bays apply to the estuary.
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Delimitation of the territorial sea of two adjacent States

Article 14

1956 draft

1. The boundary of the territorial s€a between two adjacent States shall be

determined by agreement between them. In the absence of such agreement, and

unless another boundary line is justified by special circumstances, the boundary

is drawn by application of the principle of equidistance from the nearest

points on the baseline from which the breadth of the territorial sea of each

country is measured.

2. rIhe boundary line shall be ~arked on the officially recognized large­

scale charts.

stages and problems in the preparation of the present draft

In his first report (A/CN.4/53) the special rapporteur suggested the

follcwing text as article 13:

'Ii'e terr;torial sea of t,'1O adjacent States is nor~ally delimited

by a line every point of which is equidistant from the nearest point

on the coastline of the two States.

In the addendum to his second report (A/CN.4/61/Add.l) the special

rapporteur included as the second paragraph of article 13 (which has

already beell referred to in connexion with article 12 of the Commission's

1956 draft), the following provision:

The boundary line through the territorial sea of two adjacent

states - if not already fixed otherwise - should be drawn according

to the principle of equidistance from the respective coastlines. The

most suitable method of applying the principle should be arriv~d at

by agreement between States for each individual case.

The text was slightly modified by the rapporteur in his third report

(A/CN.4/77) to read (as article 17):
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Except where already otnerwise determined the boundary line

through the territorial sea of two adjacent states shall be drawn

according to the principle of equidistance from the respective

coastlines. The method ,rtlereby this principle is to be applied

shall be agreed upon between the parties concerned in each

specific case.

In 1954 (A/2693) the Cow~lission approved the followipg text (as

article 16):
The boundary of the territorial sea between two adjacent states is

drawn, in the absence of agreement between those states or unless another

boundary line is justified by special circumstances, by application of

the principle of equidistance from the base lines from which the width

of the territorial sea of each of the twc countries is measured.

In 1955 (A/2934) a second paragraph was added, and the article (as

article 15) was approved in the folloWing form:

1. The boundary of the territorial sea between two adjacent states

is drawn, in the absence of agreement between those states or unless

another boundary line is justified by special circumstances, by

application of the principle of equidistance from the nearest points

on the base line from which the width of the territorial sea of each

country is measured.

2. Lines shall be marked on the largest-scale charts available

which are officially recognized.

It should be noted that, in the case of the continental shelf, the

Commission adopted corresponding provisions (see article 72, paragraph 2, below).

Equivalent J930 draft

The 1930 Codification Conference formulated no rules on this question.
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SECTION Ill: RIGHT OF INNOCENT PASSAGE

SUB·SECTION A: GENERAL RULES

14eaning of the right of innocent pas5age

Article 15

1956 draft

1. Subject to the provisions of the present rUles, ships of all States shall

enjoy the right of innocent passage through the territorial sed.

2. Passage means navigation through the territorial sea for the purpose either.
of traversing that sea without entering internal ''laters, 01.' of proceeding to

internal waters, or of making for the high seas from internal waters.

3. Passage is innocent so long as the ship does not use the territorial sea

for committing any acts prejudicial to the security of the coastal State or

contrary to the present rules, or to other rules of international law.

4. Passage includes stopping and anchoring, but only in so far as the same

are incidental to ordinary navigation or are rendered necessary by force majeure

or by distress.

5. Submarines are re~uired to navigate on the surface.

Stages and problems in the preparation of present draft

In his first report (A/CN.4/53) the special rapporteur inserted the

following text as article 14, entitled "Meaning of the right of passage":

1. "Passage" means na.vigation through the territorial sea for the purpose

either of traversing that sea Without entering inland waters, or of

proceeding to inland waters, or of making for the high sea from inland

watel's.

2. Passage is not innocent when a vessel makes use of the territorial

sea of a coastal State for the purpose of doing any act prejudicial

to the security, to the public policy or to the fiscal interests of

that State.
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3. Passage includes stopping and anchoring, but in so far only as the

same are incidental to ordinary navigation or are rendered necessary by

force majeure or by distress.

In 1954 (A/2693) the Commission adopted the following text as article 17
(Meaning of the right of passage):

1. Passage means navigation through the territorial sea for the purpose

either of traversing that sea without entering inland waters, or of

proceeding to inland waters, or of making for the high sea from inland

waters.

2. Passage is not innocent if a vessel makes use of the territorial sea

of a coastal state for the purpose of committing any act prejudicial to the

security or public policy of that state or to such other of its interests

as the territorial sea is intended to protect.

3. Passage includes stopping and anchoring, but in so far only as

the same are incidental to ordinary navigation or are rendered necessary

by force majeure or by distress.

This article appeared as the first article in Chapter III of the Provisional

articles concerning the R~gime of· the Territorial Sea. This chapter was entitled

"Rights of Passage". It consisted, in addition to article 17 • the introductory

article· of Section A (articles 18-25) and Section B (articles 26.27). The

eight articles of Section A related to the passage through the territorial sea

of vessels other than warships, and the two articles of Section B related to the

passage of warships through the territorial sea.

In 1955 (A/2934) this arrangement was altered. Chapter Ill, now en'jitled

"Right of Innocent Passage", was divided into sections as follows: Section A

(General Rules); Section B (Merchant Vessels); Section C (Government Vessels other

than Warships); and Section D (Warships). This arrangement, which is retained

in the present draft, was introduced because it was realized that there are some

general rules relating to the passage of all vessels through the territorial sea,

and also because it is necessary to provide for the case of government ships

other than warships. In the present draft this latter category is further

divided into "government ships operated for commercial purposes" (article 22)

and "government ships operat.ed for non-comm8rcial purposes" (article 23).
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To return to article 15 in the pre~ent draft, the text was adopted in more

or less ita present form in 1955 (A/2934) as article 16. In 1956, however, it was

decided to transfer the provision relating to submarines from the article

concerned with the passage of warships, where it had previously been, to its present

position in th~ Section on General Rules. It was explained that the requirement

that submarines navigate on the surface should be made e~ually applicable to

commercial submarines, if such vessels are ever reintroduced.~
!he present article is clearly influenced by the work of the 1930 Conference.

But that there are some important differences is plain from a comparison with

the 1930 text.

Equivalent 1930 draft (Appendix I, article 3) Right of Passage....
I1Passage lt means naVigation through the territorial seo. for the purpose either

of traversing that sea without entering inland waters, or of proceeding to inland

waters, or of making for the high sea from inland waters.

Passage is not innocent '\'1hen a vessel makes use of the tbrritorial sea of

a Coastal State for the purpose of doing any act prejudicial to the securitYI to

the public policy or to the fiscal interests of that State.

Passage includes stopping and anchoring, but in so far only as the same are

incidental to orainary navigation or are rendered necessary by force majeure or

by distress.

Thus, paragraph 1 of the present draft h~s no exact counte~part in the

1930 draft. Paragraph 2 of the present draft i8 similar to the corresponding

provision in the 1930 draft except that it uses the expression ltinterna1 '\'18ters l1

instead of l1inland waters lt • Paragraph 3 of the present draft bears some similarity

In 1930, article 4, as adopted by the Second Ccn:mittee, contained a provision
to the effect that ltSubmarine vessels shall navigate on the surface l1 • This
article was concerned with the right of passage through the territorial sea
of vessels other than warships. It must, therefore, have been intended to
cover the case of cc~€rcia1 submarines. The case of non-ccrrmercial
submarines was covered in the 1930 draft by article 12 "I'1hich under the
heading of '\varships, provided that "Submarines shall navigate on the surface lt •
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to the corresponding provision in the 1930 draft. But it differs from the 1930
text in that, ''lhereas the latter text defines passage that is "not innocent",

the present text defines passage that is "innocent". Moreover paragraph 3 of the

present text contains no reference to the "publiC policy" or the "fiscal interests ll

of the coastal State. The expression "public policyll ,vas omitted by the

Commission because it was thought that this expression ,vas open to various

interpretations. (See comment on article 18 of the Commission's 1955 draft ­

A/2934.) As for the expression "fiscal interests", this ,vas omitted in 1954
because it was thought that these interests - which, according to the

Observations of the Second Committee in 1930, were to be interpreted in a wide

sense as including "all matters relating to customs, import, export and transit

prohibitions, even when not enacted for revenue purposes but e.g. for purpc3es of

public health ll
- could be included in the more general expression "such other of

its interests as the territorial sea is intended to protect". It was explained

that this expression comprised, inter alia,questi ns relating to immigration,

customs and health as well as certain other interests, such as the safety of

traffic and the protection of channels and buoys; the protedion of the \l2ters of

the coastal State against pollution of any kinl CaUb~( ~y vessels; the

protection of the products of the territorial sea; and the rights of fishing,

hunting and analogous rights belonging to the coastal State. (See corrment on

article 17 of the 1954 draft - h!2693.)
The present draft, however, 'vhile continuing to prefer a more general

expression to the term "fiscal interests ll , uses - in the phrase llcontrary to the

present rules, or to other ~ules of internatiional la'v ll
- an expression which is

possibly even more general than that adopted in 1954, namely "prejudicial ••• to

such other of its (i.e. the coastal State's) interests as the territorial sea is

intended to protect".

Paragraph 4 of the present draft is similar to the corresponding provision

in the 1930 draft.
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Duties of the coastal State

lb:ticle 16

1956 draft

1. The coastal State must not hamper innocent passage through the territorial

sea. It is required to use the means a.t its disposal to ensure respect for

innocent passage through the territorial sea and must not allow the said sea to

be used for acts contrary to the rights of other States.

2. ~le coastal State is required to give due publicity to any dange~tc

navigation of which it has knowledge.

Sta~es and problems in the preparation of ~he present draft

In his first report (A/CN.4/53) the special rapporteur inserted the following

text as article 15 under the heading "Right of innocent passage through the

territorial seall
:

1. A coastal State may put no obstacles in the way of the innocent

passage of foreign vessels in the territorial sea.

2. It is bound to use the means at its disposal to safeguard in the

territorial sea the principle of the freedom of maritime communication and

not to allow such waters to be used for acts contrary to the rights of

other States.

He explained that this proposal was based partly on article 4 adopted by the

Second Committee in 1930, and partly on the Judgment of the International Court

of Justice in the Corfu Channel case (I.C.J. Reports 1949, page 22). In

article 4 in 1930 the Second Committee had proposed that llA Coastal State may put

no obstacles in the way of the innocent passage of foreign vessels in the

territorial sea •••"!/Also, in the Corfu Channel. case the International Court

of Justice had stated the following:

11 .A1'ticle 4, however, applied only to lIvessels other than warships 11 •
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nle obligations incumbent upon the Albar.lan authorities consisted

in notifying, for the benefit of shipping in aeneral, the existence of a

minefield in Albanian territorial waters and in warning the approaching

British warships of the imminent danger to which the minefield exposed them.

Such obligations are based, not on the Hague Convention of 1907, No. VIII

which is applicable in time of war, but on certain genGral and well­

recognized principles) namely: elementary considerations of humanity,

even more exacting in peace than in ,var j the principle of the freedom of

maritime communication; and every State's obligation not to allow knowingly

its territory to be used for acts contrary to the rights of other States.

In 1954 (~/2693) the Co~ission adopted article 19; which was entitled

"Duties of the coascal State ll and read as follows:

1. nle coastal 3t~te is bound to use the means at its disposal to

ensure respect in the territorial sea for the principle of the freedom

of communication and not to allow the said sea to be used for acts

contrary to the rights of other States.

2. ~e coastal State is bound to give due publicity to any dangers to

navigation of which it has Imowledge.

The new title of the article, which emphasized the duties of the coastal

State rather than the right~ of the State whose vessel was exercising the right

of passage, seemed more appropriate, he,ving regard especially to the matters

dealt with in the text. In 1955 (A/2934) the Corrmission introduced an

amendment into the first paragraph of the article - nmv nt'lllbered 17 and still

entitled "Duties to the coastal State ll
- by inserting, at the beginning, the

following sentence: "The coastal State must not hamper innocent passage

through the territorial sea". As the Commission explained in its commentary:

"the duty of ensuring innocent passage to the fullest possible extent consists

primarily in the duty not to hamper such passage ll
)/

11 Thus the duty of the coastal State is seen mainly as a negative one rather
than asa positive one. Soree Governments had pointed out that the duty
placed upon the coastal State should not be made too onerous.
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In 1956 the expression "respect in th\;' territo:cial sea for the principle of

the freedcm of cow.munication" Ivas replaced by the expression "respect for

innocent passase through the territorial sea".

Equivalent 1930 draft (Appendix I, article 4)

A Coastal State may put no obstacles in the way of the innocent

passage of foreiLu vessels in the territorial sea.

Submarine vessels shall navigate on the surface.



A/c.6/378
English
Page 67

Rights of protection of the coastal State

Article 17

1956 draft.

1. The Goastal State may take the necessary steps in its territorial sea to

protect itself against any act prejudicial to its security or to such other of

its interests as it is authorized to protect under the present rules and other

rules of international law.

2. In the case of bhips proceeding to internal waters, the coastal State

shall also·have the right to take the necessary steps to prevent any breach of

the conditions to which the admission of those ships to those waters is subject.

3. The coastal State may suspend temporarily in definite areas of its

territorial sea the exercise of the right of passage if it should deem such

suspension essential for the protection of the rights referred to in paragraph 1.

Should it take such action, it is bound to give due pUblicity to the suspension.

4. There must be no suspension of the innocent passage of foreign ships through

straits normally used for international navigation between two parts of the

high seas.

Stages and problems in the preparation of the present draft

In his first report (A/CN.4/53) the special rapporteur put forward the

following text as article 16, under the heading."Steps to be taken by the

coastal State":

The right of passage does not prevent the coastal State from taking all

necessary steps to protect itself in the territorial sea against any act

prejudicial to the security, public policy or fiscal interests of the State}

and} in the case of vessels proceeding to inland waters,against any

breach of the conditions to which the admission of those vessels to those

waters is subject.

As the special rapporteur explained, this text was taken word for word

from article 5 of the Second Committee's draft in 1930.

--------------------------------------------_/
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In 1954 (A/2693) the Commission adopted the following text as article 20~

under the heading "Right of protecticn of the coastal state":

1. ~le coastal State may take the necessary steps in the territorial sea

to protec·t itself against any act prejudicial to the security or pUblic

policy of that State or to such other of its interests as the territorial sea

is intended to protect, ~nd, in the case of vessels proceeding to inland

'vaters, against any breach of the conditions to "11ic1: the adlnission of

those vessels to those waters is subject.

2. The coastal State may suspend temporarily and i~ definite areas

of its territorial sea the exercise of the right of innocent passage on the

ground that that is necessary for the maintenance of public order and

security. In this case the coastal State is bound to give due publicity

to the suspension.

This text had the effect of soIte'vhat enl8.rging the rights of the coasta.i

State. .·J.though the reference to its "fiscal inte::c:ests ll ,ms removed", the

coastal State ,vas now given the right to protect itself not only "against any

act prejudicial to the security or public policy of that State", but also

against any act prejudicial "to such other of its interests as the territorial

sea is intended to protect". It was explained in the commentary that this meant

that the coas~jal State was entitled "to take the steps necessary to protect

itself against any act prejUdicial to its security, public order, customs interests,

import, eXIlort and transit prohibitions, and so forth!'. lvIoreover, under the

second. paragraph, the coastal State '1/1S given tbe right to suspend the exercise

of the right of inno~ent passage altogether, provided that such action was

tempordry, related to definite areas of the territorial sea, was necessary for

the maintenance of public order and security, and was duly notified.

In 1955 (A/2934) the Co~ission gave rather greater precision to both the

rights and the duties of the coastal State in this respect by adopting the

follOiving text as article 18, under the heading "Rj.ghts of protection of the

coastal State":

1. The coastQl State cay take the necessary steps in its territorial sea

to protect itself againsi, any act prejudicial to its secu·,:ity or to such

other of its interests as it is authorized to protect under the present rules.
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2. In the case of vessels proceeding to internal waters, the coactal State

shall also have the right to tak~ the necessary steps to prevent any breach

of the conditions to which the admission of those vessels to those waters

is subject.

3. The coastal State may suspend temporarily and in definite areas of its.

territorial sea the exercise of the right of passag~ if it should deem such

suspension essential for the protecticc of the rights referred to in

~aragraph 1. Should it take such action, it is bound to give due publicity

to the suspension.

4. There must be no suspension of the innocent passage of foreign vessels

through straits normally used for international navigation between two parts

of the high seas.

The Commission explained that, since the term "public policy" was open to

various interpretations, it had decided not to use it.

Minor changes only were made in the 1956 draft. The Commission has explained

~hat the requirement that llthere must be no suspension of the innocent passage of

foreign vessels through straits normally used for international navigation bet'veen

two parts of the high seas" was suggested by the decision of the Int~rllal.;ional

Court of Justice in the Corfu Channel case. The revelant passage in that

Judgment (I.C.J. Reports 1949, page 28) reads as follcws:

"It iS I in the opinion of the Court, generally recognized and in

accordance with international custom that States in time of peace have

a right to send their warships through straits used for international

navigation between two parts of the high seas without the previous

authorization of a coastal State, provided that the passage is innocent.

Cnless otherwise prescribed in an international couvention, there is no

right for a coastal State to prohibit such passage through straits in time

of peace.

The Albanian Government does not dispute that the North Corfu Channel

is a strait in the geographical sense; but it deni~s that this Channel

belongs to the class of international highways through which a right of

passage exists, on the grounds that it is only of secondary importance and

not even a necessary route between two parts of the high seas, and that it

is used almost exclusively for local traffic to and from the ports of

Corfu and Saranda.
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It li:O.y b(~ asked \vhether the test is to be found in the volume of

traffic pa.oGinC through the Strait or in its Grea.ter or lesser importance

for international na.vigation. But in the opinion of the Court the

decisive crj.terion ic ra.ther its Geographical situation a.s connecting two

parts of' the hiGh seas aULl the fact of its be::tng used for international

r::wisation. Nor can :Lt be decisive that this Strait is not a necessary

route bet'iveen t'iVO parts of the hiUh s~as, but only an alternative

passage 0etween the Aegean and the Adriatic Seas. It has nevertheless

been a. useful route for international rearitime traffic • •••

The COluuission has stated, however, that it considers that it would be in

conformity \vith the Court I s opinion to insert the \vord 11 normally 11 before the

word "useclll (e.g. compare paraGraph 4 of the 1956 draft of the arl;icle with

the first paragraph of the above <1D.otation).

Equivalent 1930 draft (Appendix I, article 5)

The right of passage does not prevent. the c o3.otal State from

taking all necessary steps to protect itself in the territorial sea

against any act prejudicial to the security, public policy or fiscal

interests of the State, and, in the case of vessels proceeding to

inland waters, against any breach of the conditions to 'ivhich the

admission of those vessels to th08e waters is subject.
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D1.\ties of f0reigu ships during their passage

1956 draft

Foreign ships exercising the ric;llt of passac;e shall comply \7ith the lmvs

and regulatiorlo cr.actcd by the ccastal State ln conformity vith the present

rules and other rules of international lmv and, in particular, vith the laivS and

regulations relating to transpurt and r.avication.

Stages and probleEs in the pre~aration of the present draft

In his first report (A/cN.4/53) the special rappor, '".' put for-Hard the

follmving text as article 17 under the headinG "Duty of f8reign vGssels during

their passage":

1. Foreign vessels exercising the right of passaGe shall compl;y vith

the laws and regulations enacted in conformity with international usage

by the coastal State, and, in particular, as regards:

(a) the safety of traffic and the protection of channels and buoys;

(b) the protection of the 'Ivaters of the coastal State against

pollution of any kind caused by vessels;

(c) the protection of the products of the territorial sea;

(d) the right..; of fishing, shooting and analogous rights

belonging to the coastal State.

2. The Coastal State rr.ay not, however, apply t~1ese r1.:1es or regulations

in such a rr.anner as to discriminate betveen foreien vessc:ls of different

nationalities, nor, save in rr.atters relating to fishing and shooting,

between national vessels and foreign vessels.

As the special rapporteur explained, this text vas identical with article 6

of the Second Corr.mittee's draft in 1930.

In 1954 (A/2693) the Corrmission adopted the following text as article 21:

Foreign vessels exercising the right of passage 3hall comply with

the lavs and regulations enacted by the coastal State in conformity with

these regulations and other rules of international lmv 8.l1d, in particular,

a,s regards:

(a) the safety of traffic and the protection of channels and buoys;
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(b) the trotection of the waters of the coastal State against

pollution of any kind caused by vessels;

(c) the protection of the products of the territorial sea;

(d) the rights of fishing, hunting and analogous rights belonging

to the coastal State.

Explaining the omission of the second paragraph, which had appeared in

the earlier versions, the Corr~ission stated that it did not mean to imply that

the paragraph did not contain a general rule valid in international law. It

thought, however, that cases might occur in which special rights granted by one

State to another specified State might be fully justified by the special

relationship between those States, and that the question should be governed by

the general rules of law.

In 1955 (A/2934) the Co~nission confirmed this text as article 19, but

added to the list of regulations enacted by the coastal State, with which foreign

vessels exercising the right of passage must comply during their passage,

regulations concerning hydrographical surveys.

In 1956 the Corrmission decided to formulate in a more general way th~ duty

of foreign ships to comply with the laws and regulations of the c~astal State.

Accordingly, it transferred the list of examples to ~he corr~entary.

Equivalent 1930 draft (Appendix I, article 6)

Foreign vessels exercisi~g the right of passage shall comply with the

laws and regulations enacted in cunformity with international usage by the

coastal State, and, in particular, as regards:

(a) the safety of traffic and the protection of'channels and.buoys;

(b) the protection of the waters of the coastal State against pollution

of any kind caused by vessels;

(c) the protection of the products of the territorial sea;

(d) the rights of fishing, shooting and analogous rights belon~lng

to the coastal State.

The coastal State may not, however, apply these rules or regulations

in such a manner as to discriminate between fore:gn vessels of different

nationaliti.es, nor, save in matters relating to fishing and shooting,

betl reen national vessels and foreign vessels.
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SUB-SECTION B: ~~RCHANT SHIPS

Charges to be levied upon foreign ships

Article 19

1956 draft

1. No charge may' be levied upon foreign ships by reason only of their tassag€

through the territorial sea.

2. Charges may only be levied upon a foreign ship passing through the

territorial sea as payment for specific services rendered to the ship.

Stages and p~oblems in the preparation of the present draft

As in the case of the preVious article, the text adopted by the Ccr.T.lission

has follovled closely, throughout all stages of the preparation of the present

draft, the 1930 text, which is reproduced below. The only difference is that, for

reasons which it has explained in connexion with article 18, the Co~mission has

r~0t thought it necessary to include a specific provision against r ·.scrimination.

Equivalent 1930 draft (Appendix I, arbicle 7)
No charge may be levied upon foreign vessels by reason only of their pas~age

through the territorial sea.

Charges may only be levied upon a foreign vessel passing through the

territorial sea as pajment for specific services render~d to the vessel. These

charges shall be levied without discrimination.

• ••
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Arrest on board a foreign ship

Article 20

~956 draft

1. A coastal State may not take any steps on b~ard a foreign ship passing

through the territorial sea to arrest any person or to conduct any investigation

by reason of any crime committed on board the ship during its passage J save only

in the following cases:

(a) If the consequenr.es of the crime extend beyond the ship; or

(b) If the crime is of a kind to disturb the peace of the country or the

good order of the territorial sea; or

(c) If the assistance of the local authorities has been requested by the

captain of the ship or by the consul of the country whose flag the ship flies.

2. The above provisions do not affect the right of the coastal State to take any

sters authorized by its laws for the purpose of an arrest or investigation on

board a foreign ship lying in its territorial sea or passing through the

territorial sea after leaving internal waters.

3. In considering whether or how an arrest should be made, the local authorities

shall pay due regarQ to the interests of navigation.

Stages and problems in-preparation of the present draft

Throughout all stages, the text of this article has followed very closely the

1930 text, which is reproduced below. The main difference is in the wording of

IJaragraph 3. The Commission explained in 1955 (A/2934), in its comment on

Cll'ticle 21 of the draft of that year, that the revised text was intended to

t;mphasize the need for taking the utmost care not to hamper naVigation by making

arrests unless absolutely necessary.

It will also be noted that, whereas the second paragraph of the 1930 text

contains a reference to the right of the coastal State to take certain steps on

l)oard a foreign vessel I'in the inland waters of that State", the second paragraph

of the present text contains no such reference. (For an explanation of this'.

omission, see under article 21, below.)
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A Coastal State r.:ay not t[~l,1} [,ny steps on board a foreign vC2sel 1"::-,38in(;

through the territorial eec. to [~l'r<2st Ully person or to conduct cny inv0:o.<tic:o.tion

"by reason of any crir.:e ccr.:::li tt,,",:, en board the vessel dl,rinG its p1~G2['G2, Guve

only in t1:e follOi-ling cases:

(1) if the consequences ,)1' the crir.:e extend beyond the vi:?ssel; 01'

(2) if the crir.:e is ef t. l,ind to disturb the pecce of the country Cl' the

geed order of the territorial sea; or

(3) if the assistance er' the local c.uthorities has been requested 1.,;)' Lh"

captc:in of the vessel Cl' by the consul of the country uhoGe flaG the Vfssel

flies.

The cbove provisions de not affect the right of the CoastGl State to t[,j~2

any steps authorised by its lmTS for the purpose of :::11 arrest ';1' investiGf.tj on on

b08.rd Cl foreign vessel in the inland waters of that State or lyinC in its

territorial sea, or pcssing through the territorial sea after Leaving the inland

iwters.

The local authorities .shall in all cases pay due regard to the interest of

navigation i'Then makinG an crrest on bonrd c vessel.
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Arrest of ships for the pt~pose of ex:rcising civil jurisdiction

Article 21

1956 drat't

1. A coastal state ~ey not arr~st er d1v~rt a fcrc~cn st.1p ~ass1~g tt.rc~ch

the territorial sea for the purpose of exercising civil jurisdiction Ln relation

to a person on board the ship.

2. A coastal state may not levy execution against or arrest the ship for the

purpose of any civil proceedings, save only in respect of obligations or liabilities

incurred uy the chip itself in the course or for the purpose of its voyage through

the waters of the coastal stcte .

.3. The provisions of the previous paragraph are without prejudice to the right of

the coaGt~l State, in accordance with its laws, to levy execution againGt or to

arrest, for tl.<: purpose of any civil proceedings, a foreign ship lying in the

territorial sea or passing through the territorial sea after leaving the internsl

waters.

stages and problems in preparation of the present draft

In his first report (A/CN.4/53) the special rapporteur put forward the

following text (as article 20):

1. A coastal State may not arrest or divert a foreign vessel passing

through the territorial sea, for the purpose of exercising civil jurisdictlon

in relation to a person on board the vessel. A coastal State may not levy

execution against or arrest the vessel for the purpose of any civil proceedings

Gave only in respect of obligations or liabilities incu~red by the vessel

itself in the course of or for the purpose of its voyage through the waters

of the coastal State.

2. The above prOVisions are without prejudice to the right of the coastal

State in accordance with its laws to levy executicn against, or to arrest, a

foreign vessel in the Inland waters of the State or lying in the territorial

sea, or passing through the territorial sea after leaVing the inland waters of

the State, for the purpose of any civil proceedings.
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This text, he explained, was identical with ~rticle 9 of the Second

Committee's report in 1930. The Commission approved this text as article 24 in

1954 (A/2693).
In 1955 (A/2934) the Corrmission adopted the following text as article 22:
1. A coastal State may not arrest or divert a foreign v0Gsel passing

through the territorial sea for the purpose of exercising civil jurisdiction

in relation to a person 0n board the vessel.

2. A vessel may be arrested only in respect of a r:lI::ri tin;i.: claim arising

from one of the causes listed in article 1 of the International Convention

relating to the .~rest of Sea-going Ships concluded at BruGsels on

10 rv:ay 1952.

3. A claimant may arrest either the particular vessel in respect of H11ich

the maritime claim arose Cl' any other vessel owned by the person who at the

time 'fhen the maritime claim arose 'fas the mmer of the particular vessel.;

but no vessel, other than the particular vessel in respect of which the claim

arose, may be arrested in connexion with any mari til::e clai:;l relating to:

(a) Disputes as to the title to or ownership of any vessel;

(b) Disputes bet'feen co-o'mers of any vessels as to the mmership,

possession, employrr.ent or earnings of that vessel;

(c) The mortgage or hypothecation of sny vessel.

4. The above provisions are without prejuJice to the ri~lt of the coastal

state, in accordance ,.,ith its l81fs, to levy execution agaiJlst or to arrest,

for the purpose of any civil proceedings, a foreign vessel lying in the

territorial sea or passing through the territorial sea after leaving the

internal w8ters.

As the Corrmission expleined in its corrmentary, the article Has revised in

order to bring it into line ,.,i th the International Convention relating to the

Arrest of Sea-going Ships signed at Brussels on 10 May 1952.

Article 2 of this Convention states that "A ship flying the flag of one of

the Contracting States may be arrested in the jurisdiction of any of the

Contracting States in respect of any maritime claim, but in resp~ct of no other

claim; but nothing in this Conventio~ shall be deemed to extend or restrict any
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right or powers vested in any Governments or their Departments, Public Authorities,

or Dock or Harbour Authorities under their existing domestic laws or regulations

to arrest, detain or otherwise prevent the sailing of vessels within their

jurisdiction,"

Article 1 (1) of the Brussels Convention of 1952 defines a "maritime claim"

as "a claim arising out of one or more of the following:

(a) damage caused by any ship either in collision or otherwise;

(b) loss of life or personal injury caused by any ship or occurring in

connexion with the operation of any ship;

(c) salvage;

(d) agre8ment relating to the use or hire of any ship whether by charterparty

or otherwi se;

(e) agre8ment relating to the carriage of goods in any ship whether by

charterparty or otherwise;

(f) loss of or damage to goods including baggage carried in any ship;

(g) general average;

(h) bottomry;

(i) tovage;

(j) pilotage;

(li: ) goods or materials wherever supplied to a ship for her operation or

maintenance;

(1) construction, repair or e~uipment of any ship or dock charges and dues;

(m) wages of Mast~rs, Officers, or crew;

(n) Master's disbursements, including disbursements made by shippers,

charterers or agents on behalf of a ship or her owner;

(0) disputes as to the title to or ownership of any ship;

(p) disputes between co-owners of any ship as to the ownership, possession,

employment or earnings of that ship;

(q) the mortgage or hypothecation of any ship,

But in 1956 the Cow~ission decided, for reasons which it has explained

(see A/3159 , paragraph 4 of commentary to article 21), to abandon the attempt to

bring the artide into line vith the provisions of the Brussels Convention of 1952.
~ccordingly, the 1956 draft is similar to the 1954 draft, except that the article

now has three }Joragraphs instead of only two,
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It should nlso be noted thnt, ,.,her8£'.s paragraph 2 of the 1930 text contains

0. ref~rence to the right of tb~ coo.stal [,;-ate "to levy execution against, or to

arrest, 0. foreign vessel in the inl£lnd ,mters of the state", the corresponding

pnrngrcrh - pnragrcTh 3 - of the present text cont8.ins no such reference. The

slx:cial rapporteur has expl~ined that these '-lOrds are not necessury since th,;

CC1::l:lission is only concerned vith the problem of the territoria~ sea, and

therefore tl:at any reference in its draft to inland (internal) Haters '-lOuld be

out of plcce (A/CH. 4/SB. 3c6, paragr:::ph 46).

Equivalent 1930 draft (Ap:r:endix I, erticJ.e 9)

A coc-std Statel:lGY not arrest nor divert a foreign vessel passing through

the tel"ritorial S2C l for tl,-e purpose of exercising ci'-il jurisdictio~l in relation

to a person on cocrd the vessel. A ~castal State U£lY not levy execution against

er errest the vessel for the purpose ef any civil rroceedincs so.ve only ir.

respect of cbligC'tions er licoilities incurreel by the vessel itself in the course

of or fer tl:e furJ:Jose of i t:o voyage tl:rm;.gh "tte \IC'"C::rs ef the 20astcl 2tate.

'The Gocve rrcvisim:s ere 'vi thcut prejuc1ice to th2 right ef the ~orstal Stc,t2

in c.ccordnl1ce vitL its le,,:::; to levy execc:tiol1 agGinct, Cl' to arrest, 1: foreign

vessel in the lnlcmd vc:ters of the State or lyinG i.. t~le territorinl sea, or

passing thrc.'I~' tile territeric.l sec cfter lE[~vil1G tl:.::: in12~nd ,vaters of' -che ~~t: ....te,

fer th2purpose o~ ~ny civil ~rcceedings.
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SUB-SECTION C: GOVERNMENT SHIPS OlniER THAN WARSHIPS

Government ships operated for commercial purpo~

Article 22

1956 draft

The rules contained in sub-sections A and B shall also apply to ~ovcrn~cnt

ships operated for commercial purposes.

Stages and problems in preparation of the present dra!1

The purpose of this article is to render applicable to government ships

operated for commercial purposes the provisions of Articles 15-21. So far

as all their rights and obligations in the matter of passage through the

territorial sea are concerned, such ships are therefore assimilated to

privately-owned merchant ships.

The principle stated in this article was adopted by the Commission in

1954 (A/2693) in Article 25 of the draft, as it was then. The Commission

explained that it was folloWing the rules of the Brussels Convention of

10 April 1926 for the Unification of Certain Rules relating to the Immunity

of State-o~ned Vessels.

Articles 1-3 of this Convention read as follows:

Article 1: Seagoing vessels owned or operated by states, cargoes
owned by them, and cargoes and passengers carried on Government vessels,
and the states owning or operating such vessels, or owning such cargoes,
are subject in respect of claims relating to the operation of such vt::ssels
or the carriage of such cargoes, to the same rules of liability and to
the same obligations as those applicable to private vessels, cargoes and
equipments.

Article 2: For the enforcement of such liabilities and obligations
there shall be the same rules concerning the jurisdiction of tribunals,
the same legal actions, and the same procedure as in the case of priva~ely

owned merchant vessels and cargoes and of their owners.

Article 3: 1. The provisions of the two preceding articles shall
not be applicable to ships of war, Government yachts, patrol vessels,
hospital ships, auxiliary vessels, supply ships, and other craft owned or
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operated by a state, and used at the time a cause of action arises
exclusively on Governmental and non-commercial service, and such vessels
shell not be subject to seizure, attachment or det~ntion by any legal
process, nor to jUdicial proceedings in rem.

Nevertheless, clai~ants shall have the right of takinc proceedings
in the competent tribunals of the state owning or operating the vessel,
Without that state being permitted to avail itself of its immunity:

(1) In case of action in respect of collision or other accidents
of navigationj

(2) In case jf actions in respect of ~ssistance, salvage andseneral
averagej

(3) ~n case of action iu respect of repairs, supplies, or other
contracts relating to the vessel.

2. The same rules shall apply to state-owned cargoes carried on
board the vessels hereinabove mentioned.

3. state-owned cargoes carried on board ~erchant veGs<)ls for
Governmental and non-commercial purposes shall not be subject to seizure,
attachment, or detention by any legal process, nor to jUdicial proceedinss
in rem.

Neve~theless, actions in respect of collision and ac~idents of
navigation, assistance and salvage, and general average, aud actions on
a contra<:t relating to such cargo may be brought before the tribunal
having ,jurisdi ':!tion unde-r Article 2,.

Equivalent 1930 draft (Appendix I, articles 8, 9 and 10)

In its report in 1930, the Second Committee stated in an O~servation

to article 10 that Government vessels operated for commercial purposes fall

witnin the scope of articles 8 and 9. Articles 8, 9 and 10 ofLhe Second

Committeets report in 1930 read as follows:

Article 8. A Coastal State ~ay not take any steps on boaru a foreign

vessel passing through the territorial sea to arrest any person or to conduct;

any investigation by reason of any crime committed on board the vessel durin[

its passage, save only in the following cases~

(1) if the consequences of the crime extend beyond the vessel; or

(2) if the crime is of a kind to disturb the peace of the country or

the good order of the territorial sea; or

(3) if the assistance of the local authorities has been requested by the

captain of the vessel or by the consul of the country whose flag the vess81

flies.
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The above provisions do not affect the right of tht.. \'l\astul state to take

any steps " \<th'rir:~d by its laws for the purpose of an arrest or inv~stieation

on 'toard a foretcn vessel in the inland '''aters of that state or lying in its

territorial sea, or .passinG throuGh the territorial sea after leaving the

inland vaters.

The local authorities shall in all cases pay due regard to the interests

of navigation when rr.akine an arrest on board a vessel.

Article 9. A Coastal state rr.ay not arrest nor divert a foreign vesse:

passing through the territorial sea, for the purpose of exercising civil

jurisdiction in relation to a person on board the vessel. A Coastal Gt~te rr.ay

not levy executian against or arr~s~ the vessel for the purpose of any civil

proceedings save only in respect of obligations or liabilities incurred by the

vessel itself in the course of or for the purpose of its voyage through the

waters of the Coastal State.

The above provisions are without prejUdice to the riGht of the 'oastal

State in accordance with its la'''s to levy execution a0ainst, or to arrest, a

forei~n vessel in the inland waters of the state or lyinG in the territJrial

sea, or passirlg throush th...' tt~rrit0rial sea after leaVing the inland watel"s

of the State, for the purpose of any civil proc0'ecUn,"s.

Article 10. The provisions of t~e two preceding ~rticles (Arts. 8 and 9)

are without .ore jUdice to the (luestion of the treatn:ent of vessels exclusively

emploY'2d in Cl c:ov~rnmental and non-con:mercial 8\'rvice, and of the persons on

board such vesEels.

To article 10, Sub-Corr.mitte~ No. II added the following O~servations:

The quection arose whether, in the case of vessels belonGinG to a

Governrr.ent and operated by a GovernIT.E:'nt for corr.mercial purposes, certain

privileges and immuniti~s might be clairr.ed as regards the application of

Articles 8 and 9. The Erus8''::1.s Convent,ion relating to tht: irrmunity of

state-owned vessels deals vith irrmunity in thE rr.attc'(' of dvil

,jurisdiction. In the. lirht ef the principles and definiticns ('mbodipcl

in that Convention (sel; in particular Article 3), the Articl,; nml und',;!,

consideratioL lavs down that the rules set out in the two pl't2;C'edin,,~

Articles tH,,' ivithout !'re;iudice to the question of the trcatrr.ent of
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vessels exclusively employed in a governmental and non-colIlIlercial service,

and the persons on board such vessels. Governrr.ent vessels operated for

cOlliffiercial purposes therefore fall within the scope of Articles 8 and 9.
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Government ships operated for non-commercial purposes

Article 23

l;S156 draft

The rules contained in sub-section A shall apply to government ships

operated for non-commercial purposes.

Stages and problems in the preparation of the present draft

The purpose of this article is to render applicable to government ships

operated for non-commercial purposes the provisions of sub-section A

(articles 15-18). So far as concerps the application to these ships of

sub-section B (articles 19-21) the Commission has not taken up a position,

although it hac expressly declared in its commentary on article 23 t~18t "the

question of the application of sub-section D to goverument ships operated for

non-commercial purposes is left in abeyance".

In his first report (A/CN.4/53) the special rapporteur put forward the

following text as article 21, under the 'hQading of "Vessels employed in a

governmental and non-commercial service":

The provisions of articles 19 and 2o!/are without prejudice to

the question of the treatmellt of vessels exclusively employed in a

governmental and non-commercial service, and of the persons on board

such vessels.

As the special rapporteur explained, this text was identical in substance

with that of article la of the Second Committeets report in 1930.

In 1954 (A/2693) the Commission included in its draft no article

specifically dealing with this category of vessels. But in 1955 (A/2934)

it included article 24 entitled "Government vessels operated for non-commercial

"t/ Articles 19 and 20 of this draft were entitled, respectively, "Arrest
on board a foreign ve8Eel" and "Arrest of vessels for the purpose of
exerc is ing civil jurisdiction. If
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purposes". The text of this article simply stated tiThe status of these vesseb

is left in abeyance ll
• But in its comment the Commission statecl the followin.s;:

The Commission wished to bring out more clearly than it had in 1951~

the fact that the questior- of the treatment of government vessels used

solely for governmental and non-commercial purposes, with the exception

of warships which are dealt with in section D, re~ins in abeyance. The

Commission felt bound to follow The Hague Conference of 19~0 for the

Codification of International Law in this matter.

As has been shown above, the position of these vessels has been clarified

to some extent in the 1S'56 draft by rendering applicable to them the provisions

of articles 15-18.

Equivalent 1930 draft (Appendix I, article 10)

The provisions of the two preceding Articles (Articles 8 and 9) are

Without prejUdice to the question of the treatment of vessels exclusively

employed in a governmental and non-commercial service, and of the persons on

board such vessels.

For further details see under article 22, above.
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SUB-SECTION D: WARSHIPS

Passage (i.e. of wnrships)

Article 24

1956 draft

The coastal State may make the passage of warships through the territorial

sea subject to previous authorization or notification. Normally it shall grant

innocent passage subject to the observance of the provisions of articles 17 and 18.

Stages and problems in the prepara~ion of the present draf~

In his first report (A/CN.4/53) the special rapporteur proposed the

following text:

1. As a general rUle, a coastal state will not forbid the passage of

foreign 'YTarships in its territorial sea and will not require a previous

authorization or notification.

2. The coastal State has the right to regulate the conditions of such

passage.

3. Submarines shall navigate on the surface.

4. Under no pretext, however, may there be any interference with the

passage of warships through straits used for inter~ational navigation

between two parts of the high seas.

As the special rapporteur explained, the first three paragraphs were taken

from article 12 of the Second Committee1s report in 1930; whilst the fourth

paragraph' was based on, though not identical vlith, the third paragraph of the

Observations attached to article 12 by the Second Committee in 1930. He made

the change in the light of the JUdgment of the International Court of Justice

in the Corfu Channel case, where it is stated (1.C.3. Reports 19~9, p. 28):

It is, in the opinion of the court, generally recognized and in
accordance with international custom that states in time of peace have Cl

right to send their warships through straits used for international
nav:i.gation between two parts of the high seas "lvithout the previous
authorization of a coastal State, provided that the passage is innocent.
lJnless otherwise prescribed in an international ccnvention, there is no
right for a coastal State to prohibit such passage through straits in time
of peace.
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The Albanian Government does not dispute that the North Corfu Channel is
a strait in the geographical sense; but it denies that this Channel
belongs to the class of international highways through which a right of passage
exists, on the grounds that it is only of secondary importance and not even
a necessary route between two parts of the high seas, and that it is used
almost exclusively for local traffic to and from the ports of Corfu and
Saranda.

It may be asked whether the test is to be found in the volume of traffic
passing through the Strait or in its greater or lesser importance for
international navigation. But in the opinion of the Court the decisive
criterion is rather its gecgrafhical situ.ation as connecting t'lVO farts of
the high seas and the fact of its being used for international navigation.
Nor can it be decisive that this Strait is not a necessary route between two
parts of the high seas, but only an alternative passage between the
Aegean and the Adriatic Seas. It has nevertbeless been a useful route for
~nternational maritime traffic.

In 1954 (A/2693) the Commission adopted the follO'lving text as aritcle 26:

1. Save in exceptional circumstances, warships shall have the right of
innocent passage through the territorial sea 'Ivithout previous authorization
or notification.

2. The coastal state has the right to regulate the conditions of such
passage. It may prohibit such passage in the circumstances envisaged in
article 20.!/ .

3. Submarines shall navigate on the surface.

4. There must be no interference with the passage of warships through straits
used for international navigation betiveen two parts of the high seas.

1/ Article 20 of the 1954 draft reads as follows:

1. The coastal State may take the necessary steps in the territorial sea
to protect itself against any act prejudicial to the security or public policy
of that state or to such other of its interests as the territorial sea is
intended to protect, and, in the case of vessels proceeding to inland waters,
against any breach of the conditions to which the admission of those vessels
to those waters is subject.

2. The ~oastal state may suspend temporarily and in definite areus of its
territorial sea the exercise of the right of innocent passage on the grouncl
that that is necessary for the maintenance of public order and security. In
this case the coastal state is bound to give clue pUblicity to the Guspension.
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In 1955 (A/2954) the Commission a~opted the following text as article 25:

1. The costal State may make the passage of warships through the
territorial sea subject to previous at~hcrization or notification. Normally
it sh~ll grant innocent passage subject to the obSerVa!lCe of the provisions
uf articles 18 1/ anJ 19.2/- -

!/ Article 13 of the 1955 1..1raft reads as fo1lm-ls:

1. The coastal State may take the necessary steps in its territorial sea
to protect itself ago,inst any act prejuc1ici0.1 to its security or to such other
of its il:terests o.s it is o.uthorizeQ to protect under the present rules.

2. In the co.se of vessels -proceecling to internal waters, the cOr.J.stal state
shall ::11so ho,ve the right to tal~e the necessary steps to prevent any breach
of the conditions to which the Qrmlission of those vessels to those waters is
subject.

5. The coastal state may suspend temporarily and in definite areas of its
territorial sea the exercise of the right of passage if it should deem such
suspension essential for the protection of the rights referred to in
paragraph 1. Should it take such action, it is bound to give due publicity
to the suspension.

4. There must be DC suspension of the innocent passage of foreign vessels
through strc.its normally usec1 for international naVigation bet"Teen t,w parts
of the high seas.

g./ Article 19 of the 1955 c:'raft reads as follows:

Foreign vessels exercisin~ the right of passage shall comply with the laws
anc1 regulations enactec:' by tl1e coastal State in conformity with these rules
and other rules of international 10.'" and, in particular, as regards:

(a) The safety of traffic and the protection of channels and buoys;

(b) The protection of the waters of the coastal State against
pollution of any kind caused by vess,~ls;

(c) Tl:e conservation of the liVing resources of the sea;

(cl) ~te rights of fishing, h~nting and analogcus rights belonging to
the coastal State.

(c) Any hydrographical survey.
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2. It may not interfere in any Imy Ivith innocent passo.ge through stro.its
normally used for internationo.l navigation betueen tlVO parts of the hiGh
seas.

3. Submarines shall naVigate on the surface.

The Commission explained that, "o.fter noting comments by certain Governments

and reviei-ling the question", it felt C'bligcc.l to amend the article lI SO as to strcss

the right of the coastal state to make the right of passage of Ivcrships throu~h

the territorial sea subject to prev~~us authorization or notification ll
• At the

same time the Commission considered that, where such authorizution is requireu,

it should not normally be subject to conc.litions other than t,hos l.aid dmm

in articles 18 [lnd 19 of the 1955 dro.ft (for the text of these [lrLicles see

footnotes) • In Gertain parts of the territorial seo. or in certain special

circumstances, the coastal State might deem it necessary to limit the right

of passage more strictly in the case of Ivarships thun in the case of merchant

vessels. The 1955 text was considered to provide 0. clearer reco/:nition of

this right than the 1954 text. But, said the Commission, the rirsht of passage

of warships must not be made subject to previous authorization 01' notification

in the case of straits normally used for international navigation betlveen t",O

parts of the high seas.

In the 1956 draft, the paragraphs Ivhich appeared as the seclJl1cl and third

paragraphs in the 1955 draft have disappe~red. But, as the Commission has

explained, the second paragraph is not nceded in this article, because the samu

intention is conveyed by the fourth paragraph of article 17, which applies to

warships as well as to merchant ships; Ivhilst the third paragraph is similarly

not needec.l here, because the same intention is conveyed by paragravh 5 of

article 15, 'Hhich applies to militnry as vlell as to commercial submarines.

It may be noted that, in the Corfu Channel case, the Internatjonal Court of

Justice, i-lhilst asserting the right of states in time (.of peace to send their

warships through straits used for international naVigation betlveen iMO parts

of the high seas without the previous authorization of a coastal state, provided

that the passage is innocent, left open the question "Ivhether States under

international Inl'l have a right to send Harships in time of peace through

territorial Haters not included in 0. strait" (I.C.J. Reports J.94~, pp. 28-30).
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EQuival~nt 1930 draft (Appendix I, article 12)

As a general rule, a Coastal State will not forbid the passage of foreign

warships in its territorial sea and will not require a previous authorization or

notification,

The Coastal State has the right to regulate the conditions of such passage,

Submarines shall navigate on the surface.

The Second Committee added the following Observations:

To state that a Coastal State will not forbid the iunocent passage of
foreign warships thrcugh 'its territorial sea is but to recognize existing
practice, That practice also,'without laying down any strict and absolute
rule, leaves to the State the power, in exceptional cases, to prohibit the
passage of foreign warshi:ls in its territorial sea, .

The Coastal State rn' regulate the conditions of passage, particularly
as regards the number of _oreign units passing simultaneously through its
territorial sea - or throu8h any particular portion of that sea - though as
a general rUle no previous authorization or even notification will be
reqUired,

Under no pretext, however, may there be any interference with the
passage of warships through straits constituting a route fo~ international
maritime traffic between two parts of the high sea.

Also, under the heading "Passage of Warships throu3h Straits ll
, Sub-Committee

No, 11 recommended that

Under no pretext Whatever may the passage even of warships through
straits used for international navigation between two parts of the high sea
be interfered with.

The Sub-Committee added the following Observations:

According to the previous Article the waters of straits which' do not
form part of the high sea constitute territorial sea, It is essential to
ensure in all circumstances the passage of merchant vessels and warships
through straits between two parts of the high sea and forming ordinary
routes of international naVigation,
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Non-observance of the reiSulations (i. c. by \larships)

Article 25

1956 draft.

If any w'arship does not CCl::lly Ivith the regulations of the coastal 3tatc

concerning :r;assage through the t.:.;rritorial sea and disreGards an;T reques"G for

compliance Ivhich may be brought to its notice, the coastal State may require the

warship to leave the territorial sea.

St2c<:es and problell;':; in the pre-;;aration of the present draft.

In his first report (A/CH .L~/53) the Special Rapporteur re-procluced the text of

article 13 of tbe ,::;2cond Comr:littee's report in 1930, Ivhich is .gi'TeD belmr:

If a foreign Ivarshir :r;assing through the territorial sea does not
comply vTith the regulations of the coastal State and disregards any
request for compliance vnlich may be brought to its notice, the coastal
state may require the vmrship to l~ave the territorial sea.

In 1954 (A/2693) the Co~mission adopt.ed the following text as ~rticle 27:

1. Harshi:r;s stall cc ccur.d, when rassir.g through tl:e territcrial sea,
to respect the laws and regulations of the coastal State.

2. If any vrarship does not comply with the regulations of the coastal
State and ~isregards any.request for compliance which may be brought tu
its notice, the coastal Stat8 may require the warship to leave the
territorial sea.

The Commission explained that the terms of the first paragraph did not mean

that the exterritoriality of warships was limited in any way during the passage

through the territorial sea. The object of the provision was "only to emphasize

that, .I·rhile the 1'18rship is in the territorial sea of the coastal State', the

vessel must comply with the lalvs and regulations of that State concerninc;

navigation, security, health questions, water pollution and the likell. But in

1955 (A/2934) the first :r;aragraph was dropped. It "ras explained that it had

become superfluous, since by then the article concerning the duty of fe.peign vessels

to respect the lal'Ts and regulations of the coastal State had been made :\pplicable

to all vessels, including warships.
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Equivalent 1930 draft (Appendix 11 article 13)

If a foreign warship passing through the territorial sea does not comply

with the regulations of the Coastal State and disregards any request for

compliance which may be brought to its notice l the Coastal State may require the

warship to leave the territorial sea.
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PART II

HIGH SEAS

SECTION I: GENERAL REGIME

Definition of the high seas

Article 26

1956 draft

1. The term "high seas" means all parts of the sea that are not .included in the

territorial sea, as contemplated by Part I, or in the internal waters of a State.

2. ifaters \iithin the baseline of the territorial sea are considered "internal

waters" •

Stages and problems in the preparation of the present draft

In his sixth report (.A/CN.4/79) in 1954 the sr:ecial rapporteur put forward

the suggestion, under article 1, that

••• the term "high seas" means all r:arts of the sea \ihich are not included in

the territorial sea or inland waters o~ a St~te.

In 1955 (A/2934) the Co~mission adopted the following text as article 1 of the

Provisional articles concerning the regime of the high seas:

The term "high seas" means all parts of the sea \ihich arc not included.

in the· territorial sea or interual waters of a State.

Referring to its work on the parallel problem of the law of the territorial

sea, the Commission explained that it had attempted to define the external limits

of the territorial sea and had indi~ated the base lines from which the territorial

sea should be measured. The Commission also stated that "waters within these base

lines constitute internal waters". Finally, th~ Commission observed that the text

or his article (i.e. article 1 of the 1955 draft), together with its articles on

the territorial sea, constitu",td a definition of the high seas.
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Freedom of the high E' "';3.S

Article 27

1956 draft

The high seas being open to all nations, no State may validly purport to

subject any part of them to its sovereignty. Freedom nf the high seas comprises,

inter alia:

l. Freedom of navigation;

2. Freedom of fishing;

3. Freedom to lay submarine cables and pipelines;

4. Freedom to fly over the high seas.

Stages and problems in the preparation of the present draft

In his sixth report (A/CN.4/79) the special rapporteur suggested, under

article 2, the following text:

The high seas shall be immune from all acts of sovereignty or territorial

dominion on the part of any State.

In 1955 (A!2934) the Commission adopted the following text as article 2:

The high seas being open to all nations, no State may subject them to

its jurisdiction. Freedom of the high seas comprises, inter alia:

l. Freedom of navigation;

2. Freedom of fishing;

3. Freedom to lay submarine cables and pipelines;

4. Freedom to fly over the high seas.

.." iSet"f'''' - -",.=Yi=:~ic'""'\~i
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SUB -SECTION A: nAVIGATION

The ri~ht of navigation

I.rticle 28

1956 draft

Every State has the right to sail ships unQer its flag on the high seas.

Stages and problems in the preparation of the present draft

In 1955 (:'/2934) the Commission adopted the follmving text n.s article 3:
Every State shall have the right to sail ships under its flag on the

high seas.
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Nationality of ships; Status of ships; Shi~s sailin~ under two flags

Articles 29 • 31

(It is convenient to take these three articles together.)

1956 tiraft

Article 29:

1. Each State shall fix the conditions for the grant of its nationalitJ to

shi~s, for the registration of ships in its territory, and fer the right to

fly its flag. Ships have ·'~he nationality of the State \olhos.e flag they are

entitled to fly. Nevertheless, for purposes of recognition of the national

character of th~shiP by other States, there must exist a genuine link

between the state and the ship.

2. A merchant ship's right to fly the flag of a State is evidenced by

documents issued by the authorities of the State of the flag.

Article 30:

Ships shall sail under the flag of one state only and, save in exc~ptional

cases expressly provided for in international treaties or in these articles,

shall be subject to its exclusive jurisdiction on the high seas. A ship

may not change its flag during a voyage or while in a Fort of call, save in

the case of a real transfer of ownership or change of registry.

Article 31:

A ship which sails under the flags of two or more States, using them

according to convenience, may not claim any of the nationalities in question

with respect to any other State, and may be assimilated to a ship without

nationality.

Stages and problems in the preparation of the present d:caft

In his first report (A/CN.4/l7, page 6) the s~ecial rapporteur stated the

following:
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The attribution of an identity and a na.tionality to sea-going shi.ps

is the corollary of the principle of the free use of the high seas.

Generally speaking, it is for every sovereign State to decide to whom it will

give the right to fly its flag and to establish the regulations governing the

granting of the right. In order that the legislation of a State on this

subject should be effective, in all circumstances, however, it should not

depart too far from the principles ,.,hich have beel' adopteclby the greater

number of States and which may therefore be considered to constitute an

element of international law in that connexion. That is why it would be

desirable, as Mr. T.M.C. Asser and Lord Reay stated in their report to the

Institute of International La,., at Venice in 1896, "if not to bring abou'b the

adoption of absolutely uniform regulations with regard to the nationality of

ships - this might be extremely difficult to bring about - at least to

achieve a greater degree of similarity between the laws of. the var50us states

on the fundamental principles involved".

It has been impossible hitherto to establish uniform regulations on

the subject, and the divergence of national legislation involves certai.n

difficulties. It seems unlikeJ.y that an attempt at unif'Lcation ,.,ould be

sllccesf'ful, and the Commission may consider that this it~m should not be

retained.

He also stated that in his view a ship without a nationali'ly should not be

treated as a pirate unless it actually ~ommits acts of piracy, although he doubted

whether this subject was sufficiently important from the practic~tl point of v:i.e,.,

to be worthy of stUdy by the Commission. Finally, he doubted also whether the

question of ships possessing two or more nationalities was suffi'~iently important

to justify questioning governments on their pra~t.ice in this conncxion.

The two following paragraphs appear, under the heading "Nationality of Sh:i.ps",

in the Commission's report governing its second session in 1950 (~/1316):

185. The Commission considered that an attempt should be made to d~termine

the general principles governing this matter in the various countries.

It invited the special rapporteur to submit a further report on this

subject at its next session.
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186. With regard to the question of ships without a nationality and of ships

possessing two or more nationalities, the Commission adupted the principle

that every ship should have a fla~ and one flag only.

With regard to the nationality of ships, the special rapporteur in his

second report (A/CN.4/42, page 7) put forward the following rules "as principles

adopted by nearly all States and constituting the basis of international law

on this matter":

1. More than one-half of the vessels should be mmed by -

(a) Nationals or persons domiciled in the territory of the State

to whom the flag belongs;

(b) A partnership or cOIrJIlandite company in which more than half the

partners with personal liability are nationals er ~ersons established

in th~ territory of the state to whom the flag belongs;

(c) A national joint-stock company which has its head office in

the territory of the State to whom the flag belongs.

2. The captain should possess the nationality of the State to whom the

flag belongs.

At its third oessiop in 1951, the Commission provisionally adopted· the

follm.,ing text (see A/CN.4/SR.121, paragraphs 59-102; A/1858, paragraph 79;

and A/CN.4/51, page 3):

In general, a State may fix the conditions on which it will permit a

ship to be registered in its territory, and to fly its flag; yet the

general practice of States has established minimum requirements which must

be met if the national character of the ship is to be recognized by other

States. These minimum requirements are:

The ownership of the vessel must, to the extent of 50 per cent, be

vested in:

(a) nationals of er perscns dcmiciled in the territory of the State;

Cb) a partnership or commandite company in which more than half the

partners with personal liability are nationals or persons domiciled

in the territory of the State;

(c) a joint-stock company organized under the laws of the State and

having its head office in its territory.



As for the special ro.pJ;:orteur's proposal tha.t the co.ptain of the chip should

J;:ossess the no.tionality of the State to whom th~ fla~ belonr,s, the Corrmission took

the view that s~ch a rule would be too severe. Althou~h it was desirable that the

captain should possess the nationality of thE' State of the ship's flaG, the i'act

tho.t some States were at present short of qualified personnel Sllould also be taken

into consideration. (A/CN.4/SR.121, paragraphs 103-127)

The followinS articles and corrments apJ;:ear in the special rapporteur's sixth

report (A/CN.4/79):

Article 7: :, merchant ship on thE' high sea.s shall be subject solely to

the jurisdiction of the flag State.

Comment: Eyery State has the right to exercise its authority over ships

flying its flag. The absence of territorial sovereignty on the high seas

makes it impossible to apply to a ship sailing on the high seas any law other

than that of the State whose flag it flies. According to the most widely

accepted legal interpretation, a ship on 'che h:",;h seas is l.~onsideled to be

part of the territory of the state under whose flag it sai.l s. That is the

theory of .the territorio.lity of a vessel. This theory \'la;; \videly sUPPOl'ted

in the past; several contem:r:orary authors have defended il, and it h2s been

uJ;:held by the Government of the United States. The Permm lent Court of

International Justice adopted that theory in the case of the Lotus.

Nevertheless, most authors reject this theory 2nd the Court has been criticized

for having accepted the hypothesis of the assimilation of ;t ship to national

territory. The British Government has al\vays upheld the opinion expre[\sed

by Lord StO\vell in 1804 that I1the great fundamental principles of BritiGh

maritir.:e law is th&t ships on the hirrh seas do not constitnte a rart of the

terri tory of the State l1
• ;~ccording to these vievTs, it is absolutely

unnecessary to invoke the theory of territoriality in order to explain the

juridical status of a ship. Action is taken l1 as though the ship constit.utes

the territory of the State \-Those flag she flies l1 but is not thus taken

because the ship is the territory of the flag State (Gidel, ~e droit

international public de la mer Ill, pages 241 and 251).
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•
The rapporteur considers that this controversy is somewhat academic,

and that it is unnecessary for the International Law COF.Jnission to dwell on

the point. It is sufficient to express the principle in the wordinG of che

article suggested.

Article 8: The public vessels of all States may board and search on

the high seas any ship not authorized to fly the flag of a State.

~evertheless, any such ship shall not be treated as a pi~ate unless it

cOITmits acts of piracy.

Comment: Certain authors compare the ship without a nationality to the

pirate, who may be treated as a hostis humani generis. That view, however,

is open to criticism. A ship Without a nationality should not be treated

as a pirate unless it actually commits acts of piracy. If that is not the

case, publi~ vessels are entitled to board and search the ship in question,

bring it into one of their po~ts for cErtlflcatlcn, and refuse to admit it

for cOITmercial purposes, but may not treat it as a pirate.

Article 9: A ship which sails under the flags of two or more States

may not ~laim~ with respect to another State, any of the nationalities in

question and shall b~ treated us though it were a ship witho\lt a nationality.

Corrment: Certain authors consider that a ship sailing under two flags

may not rely on either flag for protection. Others, who consider that a

State has no right to issue a sea brief to a ship which would obtain a second

nationality thereby, state that only the attribution of the second nationality

is null and void. Some cOITmercial treaties indeed contain the stipulation

that, except in the case of a sale under a court order, ships of one of the

parties cannot obtain the nationality of the other without producing a

certificate of the withdrawal of flag. The special rapporteur prefers the

first alternative.

Article 10: Each State may fix the conditions on which it will penait a

ship to be registered in its territory and to fly its flag. Nevertheless,

for the purposes of the recognition of its national character by other States,

not less than 50 per ceut of the ship must be owned by:

(a) naticnals of or perscns permanently resident in the territory of the

State concerned; or
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(b) a ~artnership or commandite company in which half the ~artners with

~ersonal liability are nationals er persons ~ermanently resident in the

territory of that state; or

(c) a joint stock com~any organized under the laws and having its

registered office in the territory of that. State.

Corr~ent: The text of this article ~losely follows that adopted at th8

third session of the Corr.mission, with only one dissenting vot.) (A/CN .4/SR.121,

paragraphs 10 to 102). The special rapporteur has slightly modified the

wording of the article. To the provision relating to ~ersons "domiciled" in

the territory of the State, he prefers a sti~ulation requirin/s the persons in

question to be "permanently resident" in the territory. It seems preferable

to insist on de facto residence in the territory, and not meJ'.~ly on a legal

domicile.

The special rapporteur had proposed, as one of the condjtions goveming

the right to fly its flag, that the master of the vessel ShOl11d possess the

nationality of the State .concerned. He had ~ointed out tha'\; this practic~

was very widely accepted, particularly if the tonnage of the lnerchant marine

of the countries which enforce the rule is com~ared with the lvorld total.

He had ~ointed out that the master's nationality was of the f;reatest importance

in determining the national character of a ship, and that it might afford a

certain guarantee for the enforcement on board of the laws of the flag Stnte.

The majority of the COIr~ission, however, considered the rule too strict.

Hhile admitting that it l'laS desirable for the master to be 0. national of the

flag State, it :felt it should make allOl-1ance for the fact tliat certain

countries, at the present time, lacked sufficient personnel to be able to

comply With that condition (A/CN.4/SR.121, paragraphs 103 to 127).

In 1955 (A/2934) the Corr~ission adopted the following texts:

Article 4 (Status of ships): Ships possess the nationality of the State

in which they are registered. They shall sail under its fla€:: and, save in

the exceptional cases expressly prOVided for in international treaties or in

these articles, they shall be subject to its exclusive jurisdiction on the

high seas.
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Article 5 (Right to a flag): Each state may fix the conditions for the

registration of ships in its territory and the right to fly its flag.

Nevertheless, for purposes of recognition of its national character by other

states, a ship must either:

1. Be the property of the State concerned; or

2. Be more than half owned by:

(a) Nationals of or persons legally dcmiciled in the territory of

the State concerned and actually resident there; or

(b) A partnership in which the majority of the partners with

personal liability are nationals of or persons legally domiciled

in the territory of the State concerned and actually resident

there; or

(c) A joint stock company formed under the laws of the State

concerned and having its registered office in the territory of that

State.

Article 6 (Ships sailing under two flags): A ship which sails under the

flags of two or more states may not claim any of the nationalities in question

with respect to other States and may be assimilated by them to ships without

a nationality.

* * * * * * * * * * * * * * * * *. * * * * * * * * * * * * * * * * * * * * * *
The Institute of International Law, at its meeting in Venice in 1896 which has

been mentioned above, adopted the following draft rules:

SECTION I - ACQUISITICN OF 1HE RIGHT 10 ~HE FLAG OF A STATE

ARTICLE I. The ship should be inscribed on the register kept for this

purpose by authorized officials, in conformity with the laws of the State.

ARTICLE 2. To be inscribed on this register, more than half the ship must

be the property:

1. Of nationals; or

2. Of a ccmpany under a collective name or a commandite, of which more than

half the members personally responsible are nationals; or

3. Of a national stock ccmpany (joint-stock or commandite), two-thirds at

least of the directors of which are nationals; the same rule applies to

associations and other legal persons owning ships.
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ARTICLE 3. The concern (whether an individual ship-owner, a ccmpany

or corporation) must have its headquarters in the state whoGe flag the ship

~ust fly &nd in which it ~ust be registered.

ARTICLE 4. Each state shall determine the conditions to be fulfilled in

order to be appointed captain or first officer of a merchant ship: but t~e

nationality of the captain or that of the members of the crew shall not be

a condition of acquiring or forfeiting the right to the natiollal flag.

SECTION 11 - FORFEITURE OF THE RIGHT TO THE FLAG OF A STATE

ARTICLE 5. Failure to ccmply with one of the cor:ditions under vlhich

this right may bE: acquired does not entail forfeiture of this l'ight until

after the ship has been erased from the register. S\lch erasure is made at

the request of the owners or of the management of the sh~p, or hy the

authority entrusted with the register, except as provided for b;y Articles 7
and 8 below.

ARTICLE 6. The owner or the management which shall have neglected

to send the necessary notification to this authority shall be licl11e to

a fine.

ARTICLE 7. If the change in ownership of a share in the ship nauses

the forfeiture of the right to the flag, the owners shall be grante(l a

suitable length of time, in order to take the measures necessary for the

ship to retain its former nationality, or to acquire another.

ARTICLE 8. If, after the expiration of this period, those inter~sted

have not taken the measures necessary to attain one of these two ends, the

ship shall be erased from the register, and the person responsible for -the

loss of nationality or his heirs, if the loss of nationality is due to his

death, shall be liable to a fine.
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SECTION Ill. - rEv.rCPARY ACQUISITION OF THE RIGHT TO THE FlAG

ARTIClE 9. Temporary acquisition of the right to a flag occurs in

two cases:

1. \'Ihen a ship, built abroad, clmnot definitely acquire the right to

a flag until after its arrival in one of the ports of the ewner's State;

2. \~hen a ship changes owners while in a foreign port.

ARTICLE 10. In each of these two cases, the consuls and consular agents

residing in the country in which the ship is, shall be charged with the giving

of a provisional certificate, if the essential conditions imposed by law fer

acquiring the nationality of the ship be fulfilled; this certificate shall be

valid only during a period to be determined by law.

In connexion with the question of the nationality of ships, it may be noted

that, in the Nottebohm case (I.C.J. Reports 1955, p. 4), the International Court

of Justice enunciated certain principles concerning the duty of one State to

recognize the nationality legislation of another State. Although this case

concerned the nationality of individuals - in particular, the question whether

the Liechtenstein nationality conferr~d on Mr. Friedrich Nottebohm by rr.eans of

a naturalization which took place in 1939 could be relied v~on by Liechtenstein

as against Guatemala in proceedings before the Court - the Court considered the

matter of nationality in general terms. It is possible~ therefore, that some

of the principles laid down by the Court may be relevant to the question of the

nationality of ships; in particuls:i.', to the question of the circumstances under

Which one State mayor may not be obliged to recognize the national character of

ships of other States. (The relevant passage in the Court's Judgement is at

pages 20-23.)
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Immunity of warships

Article 32

1956 draft

1. Warship~ on the high seas have complete immunity from the jurisdiction of

any State other than tne flag State.

2. For the purposes of these articles, the .....erm "warship" means a ship belonging

to the naval forces of a State and bearing the external marks distinguishing

warships of its nationality, under the ccmmand of an officer duly commissioned

by the Government and whose name appears in the Navy List ,and manned by a crew

Who are under regular naval discipline.

Stap.:es and problems in the preparation of the present draft

In his sixth report (A/CN.4/79) the special rapporteur proposed the following

text as article 11:

1. Warships on the high seas shall in all circumstances enjoy ccmplete

immunity from the jurisdiction of any State other than the flag State.

2. The term "warshipll means a vessel belonging to the naval forces of

a State, under the command of an officer duly commissioned by the Government

whose name occurs on the list of officers of the military fleet and the crew

of which are under regular naval discipline.

In 1955 (A/2934) the Commission adopted the following text as article 7:
1. Warships ~n trl'.~ high seas shall enjoy complete immunity from the

jurisdiction of any State other than the flag State.

2. The term "warship" means a vessel belonging to the naval forces of

a State, which is under the command of an officer duly commissioned by the

Government whose name figures on the list of officers of the military fleet

and the crew of wnich are under regular naval discipline.

The Commission explained that its definition of the term "warship" was

based upon articles 3 and 4 of the Hague Convention (No. VII) of 18 October 1907

relative to the conversion of merchant ships into warships. The text of the

Preamble and of articles 1 to 4 of this Convention is as follows:
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His Majesty the German Emperor, King of Prussia; etc.:

Whereas it is desirable, in view of the incorporation in time

of war of merchant ships in the fir;hting fleet, to define the conditions

subject to whjch this operation may be effected;

Whereas, however, the contracting powers have been unable to ccree

to an agreement on the question whether the conversion of a merchant

ship into a war ship may take place upon the high seas, it is understood

that the question of the place where such conversion is effected remains

outside the scope of this agreement and is in no way affected by the

following rules;

Being desirous of concluding a convention to this effect, have appointed

the following as their pl(~iFctentiaries:

(Narees of plenipotentiaries)

Who, after having deposited their full powers, found in good and

due form, rave ag~8ed upon the following provisions:

Article 1. A merchant ship converted into a war ship cannot

have the rights and duties accruing to such vessels unless it is

placed under the direct authority, irempdiate control, and responsibility

of the power whose flag it flies.

Art icle 2. Merchant ships converted into war ships must bear

the external marks which distinguish the war ships of their

nationality.

Article 3. The commander must be in the service of the state and

duly commissioned by the competent authorities. His naree must figure

on the list of the officers of the fighting fleet.

Article 4. The crew must be subject to military discipline.
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Immunity of other government ships

Article 33

1956 draft

For all purposes connected with the exercise of pm,ers on the high Geas by

States other than the flag State, ships mmed or operated by a State and Hsed

only cn government service, whether cCF~ercial or non-corr~ercial, shall bo

assimilated to and shall ha\'ethe same irr.munity as 't'arships.

Stages and problems in the preparation of the present draft

In his sixth report (A/CN.4/79) the special rapporteur pro~osed the following

text as art icle 12:

Government yachts ,patrol vessels, hospital ships, auxiliary vesnels,

supply ships and other craft o'tmed or operated by a State and used

exclusively on governmental and non-ccmmercial service shall be deerrcd

to be warships for all purposes connected with the exercise of powers on

the high seas by a State other than the flag State.

The special rapporteur explained that the text was adapted frcm article :3

of the International Convention for the Unification of Certain Rules relating

to the Immunity of State-o'tmed Vessels signed at Brussels on 10 April 1926. The

first three articles of this Convention read as follows:

Article le Seagoing vessels owned or operated by States, carg,ces o'tmed

by them, and cargoes and passengers carried on Government vessels ,and

the States o'tming or operating such vessels, or owning such cargoes, are

subject in respect of claims relating to the operation of such vessels

or the carriage of such cargoes, to the same rules of liability and to the

same obligatiuns as those applicable to private vessel3, cargoes and

equipments •

•~ticle 2. For the enforcement of such liabilities and obligations

there shall be the same rules concerning the jurisdiction of tribunals,

the same legal actions, and the same procedure as in the case of privately­

owned merchant vessels and cargoes and of their owners.
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Article 3. (1) The provisiens of the two preceding articles shall

not be applicable to ships of ,·mr, Government yachts, patrel vessels,

hespital ships, auxiliary vessels, supply ships, and other craft owned or

operated by a State, and used at the time a cause of action arises

exclusively on gover~ental and. non-ccmmercial service, anc such vessels

shall not be subject to seizure, attachment or detention by any legal

process, nor to judicial proceedings in rem.

Nevertheless, claimants shall have the right of taking proceedings

in the ccmpetent tribunals of the State owning or operating. the vessels,

without that State being permitted to avail itself of its immunity:

1. In case of actions in respect of collision or other accidents

of navigation;

2. In case of actions in ~espect of assistance, salvage and

general average;

3. :n case 0f actions in respect of repairs, supplies, or other

contracts relating to the vessel.

(2) The san:e rules shall apply to State-owned cargoes carried on board

the vessels hereinabove mentioned.

(3) State-owned cargoes carried on board merchant vessels for

govern~ental and non-ccrrffiercial purposes shall not be subject to

seizure, attac~ent, or detention, by any legal process, nor to judicial

proceedings in rem.

Nevertheless, actions in respect of collision and accidents of

navigation, assistance and salvage, and general average, and actions on

a contract relating to such cargo may be brought before the tribunal

having jurisdiction under article 2.

In 1955 (A/2934) the Ccmmission adopted the following text as article 8:
For all purposes connected with the exercise of powers on the high

seas by States other than the flag State, government yachts, patrol vessels,

hospital ships, auxiliary vessels, supply ships and other craft owned or

operated by a State and used only on government service shall be

assimilated to warships.
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Explaining the departure of the text frcm that proposed by the special

rappo~teur, the CCFJnission in its ccrr.~entary upon orticle 8 stated the follcwinS:

"Although a\-mre of the object~ons to the granting of irununity to

merchant ships used on Gover~ent service which led to the denial of

this right in the International Ccnventicn ror the Unification of Certain

Rules relating to the Immunity of State-oinled Vessels, signed at Brussels

on 10 April 1926, the Cc~ission held that, os regards naviGation on the

high seas, there were no sufficient grounds for not granting to state

ships used cnccmmercial government service the same iffiffiunity as other

State ships."

The Commission's intention of granting immunity to government ships engaged

on commercial service as well as those engaged on non-ccrr~ercial service has

been made clearer still in the 1956 draft by inserting, after the w0rds

"government serVice", the words "whether ccmmercial or non-ccmmercial".
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Safety of navi~ation

Article 34

1956 draft

1. Every State is required to issue for ships under its jurisdiction regulations

to ensure safety at sea with regard inter alia to:

(a) The use of signals l the maintenance of communications and the prevention

of collisions;

(b) The crew l which must be adequate t9 the needs of the ship and

enjoy reasonable labour conditions;

(c) The construction l equipment and seaworthiness of the ship.

2. In issuing such regulations l each State is required to observe internationally

accepted standards. It shall take the necessary measures to secure observance of

the regulations.

Stages and problems in the preparation of the present draft

In 1950 (A/13161 paragraphs 188-189) the Commi3sion decided, in principle, to

consider the questions of preventing collisions at sea and of safety at sea.

Further, paragraph 81 of the Commission's report covering the work of its third

session in 1951 (A/1858) states that:

After approving the rapporteur's proposal of including, in the

codification of the regime of the high seas, rules relating to the safety of

life at sea, the Commission instructed the special rapporteur to continue

his researches.

In his third report (A/CN.4/S1 page 8) the special rapporteur suggested the

following text:

States are required to refrain from issuing regulations in contradiction

with those agreed upon in concert by most of the other maritime States, to the

extent that such contradiction might jeopardize safety of life at sea.

In his sixth report (A/CN.4/79) the special rapporteur proposed the

following text as article 13:

A State may not issue any regulations inconsistent ,;ith those jointly

agreed upon by the majority of maritime States, if such inconsistency would

jeopardize the safety of life at sea.
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He also added the following comment:

At its second session, the Commission declared tllat it ascribed great

importance to the international regulations for preventing collisions

at sea, which constitute annex B of the Final Act of the London Conference

of 1948. The srecial rapporteur was requested to study the question and to

endeavour to deduce from these regulations principles which the commission

might discuss (A/1316, paragraph 188).

The 1948 Conference dre1-1 up a Final Act \-1hich contains the following

statement:

"As a result of its d81iberations ••• the Conference prepared and
opened for signature and acceptance the I~ternational Convention for
the Safety of Life at Sea, 1948, to replace the Convention of 1929•••
The Conference also had before it and used as a basis of diJcussion
the present International Regulations for Preventing Collisions at Sea.
The Conference considered it desirable to revise these Regulations
und accordingly approved the International Regulations for Preventing
Collisions at Sea, 1948, but decided not to annex the revised
Regulations to the International Convention for the Safety of Life
at Sea, 1948. The Conference invited the Government of the
U'1ited Kingdom••• I'lhen substantial unanimity has been reached as to the
acceptance of the International Regulations for Preventing Collisions
at Sea, 1948, to fix the date on and after 1-1hich the International
Regulations for Preventing Collisions at Bea, 1948, shall be applied
by the Governments Hhich have agreed to accept them. 1I

This date has been fixed as 1 January 1954.

I~ his second report (A/CN.4/42) Ghe special rapporteur set forth

certain principles Hhich, in his opinion, flO1'! from the International

Regulations for Preventing Collisions at Sea. The Commission considered

these during its third session (A/CN.4/SR.122, paragraphs 107 to 117 and

A/CN.4/SR.123, paragraphs 7to 60). Several members expressed the fear

that the Commission might be exceeding its competence in discussing the

technical questions involved. While admitting that it Has desirable to

consolidate the rules relating to the safety of life at sea, the Commission

took the viel'l that the matter "laS not \'!ithin its province, and that its

own work had to be co-ordinated Hith the 1-1ork of the competent bodies

already in existence or about to be created. According to certain members,

hm'!ever, it 1-1ould be perfectly in keeping with the Commission I s codifying

Hork to draft a provision requiring States to refrain from issuing regulations
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contrary to those agreed to by the other maritime States. In their view,

such an obligation would be of real value, and would not ipso facto vest

in the principal maritime Powers any exclusive right to regulate the

policing of shipping and so to oblige the other States to adopt the

regulations thus laid down. Nevertheless, the safety of life at sea

should not be jeopardized by certain States which might issue regulations

inconsistent with those agreed to by the majority of the oth~r maritime

States. In the special rapporteur's opinion these consideratiolls justify

the above draft article, which he submits to the Commission.

In the same report (A/CN.4/79) the special rapporteur proposed the

following text as article 15:

Every State shall require its ships on the high seas to use the

signals accepted by the majority of vessels engaged in international

seafaring, wherever the use of different signals might endanger the

safety of shipping.

He also added the following comment:

The est~blis~~~~t of the International Code of Signals was the result

of an agreement, but it has not been incorporated in a convention between

most of the maritime States. The International Code, prepared by a

British Committee,was published by the Eoard of Trade in 1857 under

the name lithe Commercial Code of Signals for the Use of all Nations". After

it had been revised by an Anglo-French commission, it became binding

likewise on French vessels (1864). After consultation with other maritime

Powers, new additions were published in 1900 and 1934.

The wording of the above article ensures the necessary uniformity

in signals practice, without being excessively rigid in trivial cases,

where non-compliance with the generally adopted ruleG does not constitute

a threat to international shipping.

Various agreements on maritime signals were concluded under the auspices

of the League of Nations, such as the Agreement concerning Maritime Signals,

signed at Lisbon on 23 October 1930, the Agreement concerning Manned Light­

ships not on their Stations, signed at Lisbon on 23 Octoter 1930, and the

Agreement for a Uniform System of' lI..aritin:e Buoyage and rules annexed thereto,
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signed at Gene'!,::!. cn-J.3 !,:ay 1936. It 'Hould. not se0m. desir:1.ble th~:.t tll(;

code should deal with these matters expreJsly.

In 1955 (A/2934) the Commission adopted the following text as ~rticle 9
under the heading IISignals and rules for the prevention of collisionc ll •

States shall issue for their chips, regulations concerning the use

of signals and the prevention of collisions on tho high cease Juch

regulations must not be ip.consi~tent with those concerning the safety

of life at sea internationally accepted for the vessels forming the

greater part of the tonnage of sea-going chips.

In adopting as 0. c:riterion of safety IIregulations ••• concerning the safety

of life at sea interuationally accepted for the vessels forming the greater

part of the tonnage of sea-going shipsll, the Commission explainQQ that sen:e of

its members preferred to take as a test reculations accepted by "the majority

of maritime States 11 or lithe n:ajorit~ of vessels ll • Eut, the com::entary ilent ~n,

lithe majority of the CCl!JUission ••• was of the opir:ion tha.t, in the n:n.tter oC

safety of human life at sea, the interes~ of each State may be judged by the

number of persons on board its ships. Hence, the tonnnje 01' tb} vessels c~ppenrs

to be the best criterionll •

At its eighth session in 1956, h0i1ever, as the COF.i11icslon hns explained,

the more general expression lIinternationa.lly accepted standnrds" ivaS preferrl)d.

At the same time the article ,.:Cl.'::: drafted 80 as to cover ndditicnal m~ttcrs

of importance with respect to safety at sea., such as '::;he adeqmtcy of the cruH,

labour conditions on ships and the construction, equipLent and seaworthiness

of ships.

The follOlving J.L.C. Conventions rela.te to la.b01:r conditions on shiPS:'y

No. Title :Cnte of adoption

7 Binimum Age (Sea) 9 JUly 1920

8 Unemployment Indemnity (ShipHreck) 9 July 1920

9 Placing of Seamen 10 .July 1920

15 lilinimUL:!. Age (Trimmers an(l Stokers) 11 November 1921

For full details see The Internation~l Labour Code 1951, Vol~e I (Eook IX ­
The Internaticnal 2earcrers' Code).
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The follmvil1g LL.O. Conv~ntions relate to labour cOl:ditions or: ships: (cant' d)

No.

16

22

23

27

53
54

55

57
58

68
69

70

71
72

73
74

75
7(:

91

92

93

Title

Medical Examination of Young ~ersons (Sea)

Sealten's Articles of :\greement

Repatriation of Seamen

~!arkinc: of T.)'e i eht. (T'aclm['es Transported
'cy Vessels)

Officers' Competency Certificates

Holidays with Pa; (Sea)

Shipowners' Liabilitv (Sick and In,;ured.
Seamen)

Sickness Insurance (Sea)

Hours of Work and Manning (Sea)

Minimum Age (Sea)(Revised)

Food and Catering (Ships' Crews)

Certification of Ships' Coo~s

Social Security (Seafarers)

Seafarers' Pensions

Paid Vacations (Seafarers)

Medical Examination (Seafarers)

Certification of Able Searren

Accorrmodation of Crews

\-!ages, Hours of Hork and Manning (sea)

Paid Vacations (Seafarers)(Revised)

Accommodation of Crews (Revised)

Hages, Hours of Work and Manning (sea)
(Revised)

Dat0_of adoption

11 Novemh~r 1921

24 June 1926

23 Jun~· 1926

21 June 1929

24 October 1936

24 Octobe:r 193':::

24 October 1936

24 October 1936

24 October 1936

27 June 1946

27 June 1946
28 June 1946

28 June 194 C,

28 June 19·'

29 Ju::e 1946

29 June 1946

:9 June 191+6

29 June 1946

18 June 19!.l9

18 June 19L+9

18 June 1949
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Penal jUl.'iscliction in Ratters of collision

!lrtide 35

1956 draft

1. In the event of D. collision or of any otl1er incident of navigation concerning

a ship on the high seas involvinG the :penal or disciplinary responsibility of the

master or of any other 1:e1'50n in the service of the ship) no penal or disciplinary

proceedinGs n:ay be instituted ago.inst such Fersons except before the judicial or

ac1ministrative authorities eitber of the flag Sta.te or of the State of "lhic11 the

accused person is a. nutiool.:.l.

2. No arres t. or cletention of the ship) even as Cl rceasure of investigation) shall

be orderecl u-.,y any authorities other tbem t]1Ose of the flag State.

Stages [\Dd problems in the preparation of tte present draft

In 1950 (A/1858) paragl'aph 18~() the CClTlnission decided to disregard) for the

present) problems of private internntiono.l 1~1."1 involvctl in tile question. of

collision. But it 0.100 considered th:::.t :it ,·me hip0l't[;mt to detcl"mine Irhich court

'·TaS competent in criminal ca.scs n.risin;,:; cut of collir:don.

In his seco71d reI?Ort (A/eN .lr/!L2) p .1C:) in 1951 the s!]ccial rr.pporteur

suggested the follmlinc text:

In the event of 0. (~olli~,ion or otl:er c:.ccident of 118.vic;atiol1 on the high

seas) the master as Hell ~1G .~U1y other ]~erson in the service of the ship

"lholly or IJart1y !'COlI0nG:i1)le C::ln onl;,)' be prosecuted uncler pen1:~l or disciplinary

proceedings before the courts ef t1:e State '.·/hc,se Hac; the ship lTL:>'S flying at.

tbe tirr.e of' the collision or otl:e:c [~ccident of l1::~v:igQ:tion. No alTcst or

cletention of the vessel sh[~ll lJe ordered [lG 0. penc:.l so.ncti.ol1 by the

3uthorities of a State. other tllcm 'th[~t of the veGsel' s flag.

In his third report (A/eN. JI/r51 J J). 5) in 1952 the sr;ec:Lo.l rapporteur

explained that) at the third session of the CGmnission in 1951) bis lH'oposal had

given ri se to a cO!1sid.erable de1Jo.tc in the CC!YJnission, Hith scn:e membel~S ,·/army

supporting it and others feeling that the criticism i-ILich it implied of the
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decision of the Permanent Court of International Justice in the Lot~ti case

(P.C.I.J. Series A, No. lr') was not jUstified.!/ After carefully considering all

the opinions that had been expressed, he felt he must reiterate his previous

proposal.

In his fifth report (A/CN.4/69), which was specifically de"loted to this

question, the special rapporteur took into account the International Convention

for tbe Unification of Certain Rules rel:,ting to Penal Jurisdiction in matters of

Collision or other Incidents of Navigation, which was signed by the representatives

of t·..lelve states ~.n Brussels on 10 May 1952. The Preamble and articles 1 to 4 of

this Convention read as follows:

The High Contracting Parties, having recognised the advisability of

establishing by agreement certain uniform rules relating to penal

jurisdiction in matters of ~ollisions or other incidents of navigation,

have decided to conclude a Convention for this purpose and have

thereto agreed as follows:

~~~. In the event of a collision or any other incident

of navigation concerning a sea-going ship and involving the penal

or disciplinary responsibility of the master or of any other person

in the service of the ship, criminal or disciplinary proceedings may

be instituted only before the judicial or administrative authorities

of the State of which the ship was flying the flag at the time of the

collision or other incident of navigation.

Article 2. In the case provided for in the preceding article, no

arrest or detention of the vessel shall be ordered, even us a measure

of investiGation, by any authorities other than those whoGe flag the

ship was flying.

}./ The debate is reported in A/CN.4/SR.121, paragraphs 128-151, and
A!CN.4/SR.122, paragraphs 1-1(;9. At its third session "tl1r; Corr.mission
decided that it was d8sirable to lay down a rule governing this subject,
since the need for such a rule bad become apparent" (A/lR5", paragraph cC).
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Article 3. Nothing contained in this Convention shall prevent

any State frcm permitting its own authorities, in cases of collisicn

or other incidents of navigaticn, to take any action in respect of

certificates of ccmpetence or licences issued by that State, or to

prosecute its own nationals for offences ccmmitted while on board a

shi,p flying the flag of another state.

Article 4. This Ccnvention does not apply to collisions or

other incidents of navigation occurring within the limits of a port

or in inland waters.

Furthermore the High Contracting Parties shall be at liberty at

the time of signature, ratification or accession to the Convention, to

reserve to themselves the right to take proceedings in respect of

offences ccmmitted within their own territorial waters.

The special rapporteur. ccmmented on the wor l\. of the Brussels Conference as

follmvs:

The Conference adopted as a starting-point the rule that the

Convention should contain an exhaustive list of the authorities

ccmpetent to deal with wrcngful acts causing a collision, but it no

longer maintained the rule previously propounded by the International

Maritime Ccn:mittee that such ccmpetence belongs solely to the

JUdicial authorities of the country whose flag the colliding ship was

flying at the time when the collision occurreo,. It was found during

the Conference that certain states with a maritime tradition were

extren:ely anxious to retain ccmpetence to "tal\:e criminal or disciplinary

proceedings against their nationals for offences ccmmitted while they

were on board a vessel flying ::mothe-r state's flag, or to take appropriate

action in respect of certificates of ccmpetence or licences which they

had issued.1! Article 3 of tbe Convention signed at Brussels does not,

however, expressly confer these powers en the signatory states, but

affirms that nothing contained in the Convention shall prevent any

state frcm permitting its own authorities to take any action in respect

of certificates of ccmpetence or licences issued by that state, or to

prosecute its own nationals for offences ccn:mitted while on board a

ship flying the flag of another state. This additional provision answers
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the require~ents of the present situation, in which a considerable

nu~ber of seamen ivork in the merchant marines of other nations with

no leng-standing mariti~e traditien. The officers concerned are

certificated in their own countries, where they have received their

pV Jfessi0nal training, and these countries have a real interest in

maintaining a high level of proficiency ameng the persons to whcm

they have issued licences. For that reascn these countries wish to

retain ccmpetence to institute penal proceedings for offences

cc~itted while these officers ~re serving on board vessels flying

foreign flags. This provision bas therefore reappeared in the text

of the Convention, although a similar provision was deleted during
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t.he diccussicns in tbe International J.1aritin:.e Ccrr.mittee at i tc FurL;

Conference in 1937.~1

At the meeting of the Intern5tional Haritime CCIrlllittee in Paris in 1937 the
follm-linl:; text ,,,as submitted by M. Leopold Dor on behalf of the International
Ccn:missicn:

In tl:e event of 0. collis ion on the bigl: seas, the I.laster, as
'''ell as any other person in the service of tte ship, can only be
prosecuted under penal or die~iplinary proceedings before tttO'
courts of the state of v/llicb he is a national or of '''hiel':. the ship
,ms flying the flats at the time of the collision.

(l.u cas dCabordage en haute mer, le capitaine, ain5i
que toute autre personne au service du navire, ne pourro.
etre poursuivi, a titre penal ou disciplinaire, que devant
les tribunaux de IfEtat dont il est ressortissant ou de
celui dont le navire portait le pavillon au mcment de
Ifabordage.)

The text finally adopted by the conference, however, read as :l'clJ.OV1S:

In the event of a collision or any other accident of navigation
on the high seas, the Master, as well as any other persen in the
service of the ship, wholly or partly responsible, can only be
prosecuted under penal or disciplinary proceedings, in respect of
such collision, before the Courts of the State of which the ship
was flying the flag at the time of the coll~sion or other accident
of navigation.

(Au cas dfabordage ou de tout autre accident de
navigation, en haute mer, le capitaine, ainsi que toute
autre personne au service du navire qui est entierement ou
partiellement responsable, ne pourra etrepoursuivi, a
titre penal ou disciplinaire.• que devant les Tribunaux de
lCEtat dont le navire portait le pavillon au mcment de
11 abordage ou autre accident de navigation.)

(See Ccmite Earitime International, Bulletin No. . r. 67 and p. 298.)
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Accor'~::i':'Cl'J', tbe SI C 'i:.1 l'~'lrc: tu.:.l' ::;'~L:Le8teJ. tl:e rCl'lo.c.cner.t ef hiB prf'vious

text ~~, Cll!:' ... r ,:.tLer of tl:e ti,'O fc,llcilir.C versicns:

(a.) In tl:e event of a collision or other accident of navigation en the high

seas, the master as well as any other person in the service of the ship

,'1holl:' or partly respencible can only 'be prosecuted under penal or

disciplinar;y proceedings before the courts of tl~e state whose flag the

ship was flying at the time of the collision or other accident of

llavigaticn, or before the courts of the state of which the person

conce~ned is a n~tieno.l. No arrest or detention of the vessel shall be

ordered as a penal sanction by the authorities of a state other than

that of the vessel's flag.

(b) In the event of a collision or any other incident of navigation

concerning a sea..going ship and involving the penal or disciplinary,
responsibility of the master or of any other person in the service of

the ship, proceedings may be institu'~ ~d only before the jUdicial or

administr\tive authorities of the state whose flag the ship was flying

at the time of the collision or other incident of navigation, or of the

state of which the persons concerned are nationals.

No arrest or detention of the vessel shall be ordered, even as a

measure of investigation, by any authorities other than those whose

flag the ship was flying.

In his sixth report (A/CN.4/79) the special rapporteur proposed the latter

of these versions as article 20. He also expressed the view that the fact that

the Brussels Conference had been held was no reason why an article along these

liY'.es should not be included in the Ccrunissi.on's draft. He was of the opinion

that the entry into force of a Convention on the sUbject concluded between

maritime states which regularly take part in conferences on maritime law was not

sufficient protection for seafarers against the dangers of penal proceedings

which may be instituted against them by states which are not parties to such

Conventions.

The special rapporteur went on to emphasize that the Brussels Conference had

not only sought to regUlate cases of collision on the high seas, but had considered

that the regime established by the Convention should have as wide a scope as

possible. In particular, provision was made for the application of the
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Brussels Convention in the territorial sea, with the exception only of ports,

roadsteads and inland 'Haters ( see o.rticle 4 of the Convention, above). Therefore,

the special rapporteur suggested that the Commizsion might insert a provision

i'lorded as follOi'lS:

If a collision or any other incident of navigation occurring in the

territorial sea of a state concerns a sea-guing ship and involves the penal

or disciplinary responsibility of the master or of any other person in the

service of the ship, proceedings may be instituted only before (i) the

authorities of the state whose flag the ship was flying at the time of the

collision or other incident of navigation; (ii) the authorities of the State

of which the person concerned is a national; (iii) the authorities o~ the

coastal State.

No arrest or detention of the vessel shall be ordered, even as a

measure of investigation, by any authorities other than those of the above­

mentioned States.

The special rapporteur also suggested that the COlTluission might i'lish to

consider the establisl!ffient of an organ which would hear appeals from the decisions

of the authorities of the coastal State and which could be applied to if the

State of which the unsuccessful defendant is a national should refuse to accept

the court order.

In 1955 (A/2934) the Corrmission adopted the following text as article 10:

1. In the event of a collision or any other incident of navigation

concerning a ship on the high seas and involving the penal or disciplinary

responsibility of the master or of any other person in the serv~ce of the

ship involved in the collision, proceedings may be instituted against such

persons only before the judicial or administrative authorities either of the

State of which the ship on which they were serving was flying the flag or

of the State of which such persons are nationals.

2. No arrest or detention of the vessel shall be ordered, even as a measure

of investigation, by any authorities other than those whose flag the ship

was flying.

It should be noted that in paragraph 4 of its cornrr;entary upon ar4-.icle 20

(arrest on board a foreign ship) of the 1956 draft (A/3159), the Cow~ission has

expressed the view that "it ivould be useful to determine "That court is competent
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to deal with any criminal proceedings arising out of collisions in the territorial

sea." But the CCIrJIlission has also explained that, following the example of the

1930 conference, it has refrained frcm formulating specific rules on this

subject, partly because in this very broad field certain limits must inevitably

be set to its work, and partly because of the existence since 1952 of a convention

on this subject, n~ely, the International Convention for the Unification of

Certain Rules Relating to Jurisdiction in Matters of Collisions or Other Incidents

of Navigation. This convention was signed at Brussels on 10 Nay 1952.
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Luty to render assistance

Article 36

1956 dr.aft

Every state shall require tl: master of a ship sailing under its flae;1 in sc

far as he can do so 'Hithout serLusdanger to the ship, the ere", or the passengers,

(a) To render assistance t~ any perscn found at sea in danger of being lost;

(b) To proceed with all sreed to the rescue of persons in distress if

informed of their need for assistance, in so far as such action rr.ay

reasonably be expected of tiro;

(c) After a collision, to render assistance to the other ship, her crew

and her passengers and>, 'H1:ere possible, to inform the other ship of the

name of his own ship, her port of registry and the nearest port at which

she will call.

stages and'problems in the preparation of the present draft

The following paragraph appears in the report of the work of the Commission

covering the vlol:'k of its second session in 1950 (AI 1316) :

189. The Commission took the view that principles could be formUlated,

taking into account article 11 of the Brussels Convention of

23 Septerr.ber 1910 for the unification of certain rules relating to

assistance and salvage 'at sea, which provided that after a collision the

captain of each of the ships was bound to lend assistance to the other

ship in so far as he could do so without serious danger to his ship,

his passpngers and his crew, and taking into account also article 8 of

the Conventicn of 23 Septerr.ber 1910 for the unification of certain rules

relating to collision, \'1hich provided that the captain of a ship ,.,as

bound to render assistance to every person found in the sea in danger of

his life, in so far as he could do so without serious danger to his shiPI

his passengers and his crew.

Article 11 of the Brussels Convention of 2? September 1910 for the Unificaticn

of Certain Rules of Law with respect to Assistance and Salvage at Sea reads as

follows:
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Every master is bound, so far os he can do so without serious danger

to his vessel, her crew and passengers, to render assistance to everybody"

even though an enemy" found at sea in danger of being lust.

The owner of' the vellsel incurs no liability by reasen of contravention

of the foregoing provision.

Article 8 of the Brussels Convention of 23 Septe~ber 1910 for the Unification

of Cer~ain Rules of Law with respect to Collisions between Vessels reads as

follows:

After a collision" the master of each of the colliding vessels shall

be obliged, as far as he can do so '-1ithout serious danger to his vessel"

his crew, and his passengers" to lend assistance to the other vessel" its

crew, and its passengers.

He shall also be obliged" as fer as possible" to ~ake known to the

other vessel the name and port of registry of his vessel" as well as the

places frem which it hails and to which it is bound.

The owner of the vessel shall not be responsible by reasen of the

violation alone of the foregoing provisions.

Accordingly, in his third report (A/CN.4/51, page 8)" the special rapporteur

proposed the following text:

The captain. of a ship is bound to render assistance to everybody found

in the sea in danger of his life in so far as he can do so without serious

danger to his ship" his crew and his pessenger~. After a collisiun, the

captain of each of the ships is bound to render assistance to the other

ship, her crew and her passengers in so far as he can do so Without s€rious

danger to his ship" his crew and his passengers. Each state is bound to

enact legislative provisions ensuring the application of these principles

by captains of ships flying its flag.

In his sixth report (A/CN.4/79) the special rapporteur substituted the

following text" as article 14:

The master of a vessel is bound so far as he can do so without serious

danger to his vessel" her crew and her passengers" to render assistance to

any person found at sea in danger of being lost. After a collision the

master of each of the vessels in collision is bound, so far as he can do

so without serious danger to his vessel" her crew and her passengers, to

render assistance to the other vessel" her crew and her passengers.
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In 1;)55 (A/2934) the Ccn:mission adopted this text as article 11.

The CCmffiission has explained in its ccn:mentary that the 1956 text is based

not only upon the articles of the two Brussels Conventions of 1910, which have

been quoted above, but also upon Regulation 10 of Chapter V of the Regulations

annexed to the International Convention on the Safety of Life at Sea, of

10 June 1948. This Regulation reads as follows:

Distress Messages - Procedure

(a) The master of a ship at sea, on receiving a signal frcm any source

that a ship or aircraft or survival craft thereof is in distress, is

bound to proceed with all speed to the assistance of the persons in

distress informing them if possible that he is doing so. If he is

unable or, in the special circumstances of the case, considers it

unreasonable or unnecessary to proceed to their assistance, he must

enter in the logbook the reason for failing to proceed .to the assistance

of the persons in distress.

(b) The master of a ship in distress, after consultation, so far as

may be possible, with the masters of the ships which answer his call

for assistance, has the right to requisition such one or more of

those ships as he considers best able to render assistance, and it

shall be the duty of the master or masters of the ship or ships

requisitioned to ccmply with the requisition by continuing to proceed

with all speed to the assistance of persons in distress.

(c) The master of a ship shall be released frcm the obligation imposed

by paragraph (a) of this Regulation when he learns that one or more

ships other than his own have been requisitioned and are ccmplying with

the requisition.

(d) The lmster of a ship shall be released from the obligation imposed

by paragraph (a) of this Regulation, and, if his ship has been

requisitioned, frcm the obligation imposed by paragraph (b) of this

Regulation, if he is informed by the persons in distress or by the

master of another ship which has reached such persons that assistance

is no longer necessary.
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(e) The provisions of this Regulation do not'Tejudice the

International Convention for the unification oi' certain rules with

regard to Assistance and Salvage at Sea, signed at Brussels on the

23rd Septerr.ber, 1910, particularly the obligation to render assistance

imposed by Article 11 of that Convention.
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Slave cX'ade--------
Article 37

1956 draft=-----
Every state shall adopt effective neasures to prevent and punish the

transport of slaves in ships authorized to fly its colours, and to prevent the

unla,lful u~,e of its flag for that purpose. Any slave tal~in/3 refuge on board

any ship, 11hatever its colours, shall~~be free.

Stages anJ. proolems in the preparc.tion of the present draft

In 19)0 (A/1316; paragraph 191) the Comnission requested the special

rapporteur to study treaty re/3ulations in thio field llith a view' to deriving

therefrcm a General principle applkable to all vessels '-lhich might engage in

the slave trade.

In his second report (A/CIT.4/42, pases 23 - 29) the special rapporteur

l-lent into this matter in considel'able detail. He :::;ub:1itted a number of draft

articles based on articles in the General Act of the ""nti-Slavery Conference

llhieh I'laS held at Brusselo frCl;l 18 November 1889 to 2 Jul~r 1890 to bring about

the suppression of the slave trade.!/ The text of these draft articles is given

belml. (The roman figure in brackets indicates th.l nUl:1ber of the article in

the General Act :;1' .r:l.russels on Ilhich the draft article was based).

Article 1 (XX). All states are reQ.uirer'. to co-operate for the

more effective repression of the slave trade in the maritime zone in

,-lhich it still exists.

Article 2 (XXI). This zone extenus betlleen the shores of the

Indian Ocean (those of the Persian Gulf and of the Red Sea inclUded),

from Baluchistnn to Cape ~angalane (Quilimane), and a conventional

lins which first follows the meridian from Tnngalane till it intersects

the 26th degree of South latitude and is then me:cc;ed :l.n this parallel,

"J:./ (footnote on follOi-Tinc; page)
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1/ (rcotnote from previous raCe)

0n 10 Sel)tember 1919 certain Fow'ers, who uere rartics to the General Act of
Berlin of 26 February lEb5 (a treaty concerned with the developnent of
ccnll~erce and civilization in certain regions of AfrIca, Chapter II of
uhich consisted of a Declaration concerning the Slave Trade) and the
General Act and Declurution of Brussels of 2 July 1("90, concluded at
Saint-Germain-en-laye the Convention on the Revision of the General Act
of Berlin of February 2G, 1885, and of the General Act and the Declaration
of Brussels of July 2, 1890. Under article 13 of this Convention, the
General Act 01' Berlin and the General Act of Brussels w'ere declared to be
abrogated in so far as they 'vere binding bet'veen the Powers who 'vere parties
to the ne,v Convention. But, under article 11 of the nmv Convention, the
Signatory Fowers exercising sovereign rights or authority in African
territories undertook to continue to watch over the preservation of the
native populations, and to supervise the improvemen~ of the conditions
of their moral and material ,vell-being. 'I'hey undertook, in t "lrtiC'ul' ~,

to endeavour to secure the complete suppression of slavery in all its
forms and of the slave trade by land and sea. Also, article :5 of the
Slavery Convention, sirned at Geneva on 25 September 1926, reads as follmvs:

IIIIhe High Contracting Farties undertake to adopt all appropriate
measures with a view to preventing and suppressing the embarkation,
disembarkation and transport of slaves in their territorial 'vaters and
upon all vessels flying their respective flags.

tiThe High Contracting Farties undertake to nee:otio.te as soon as
possible a general Convention with regard to the slave trade '~lich uill
r,ive them rights and impose upon them duties of the sar.:.e nature as those
prOVided ror in the Convention of June 17th, 192~), relative to the
International Trade in Arms (Articles 12, 20, 21, 22, 23, 24, and
paragraphs 3, 4 and 5 of Section II of Annex II) vith the necessary
adaptations, it being understood that this general CCHl'rcntion \vill not
plaCE:: the ships (even of small tonnage) of any Hieh Contr::lcting Parties
in a position different from that of the other High Contr::lcting Parties.

flIt is also understood that, before or after the ceming into force
of this general Convention, the High ContractinG Parties are entirely
free to conclude bet\veen themselves, without, however, derogating frcm
the principles laid dmm in the preceding paragraph, such special agreements
as, by reason of their peculiar situation, might appear to be suitable
in order to bring about as soon as possible the ccmplete di.sappearance
of the slave trade."
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then passes round the Island of Madagascar by the eaot, keepinG 20 miles

off the east and north shore, till it intersects the teridian ut Cape Amber,

from which point the limit of the zone is determined by un oblique line

which extends to the coast of Baluchistan, passing 20 miles off Cape Rus-el­

Hadd.

Article 3 (XXIII). The aforesaid right shall be limited to vessels

of tonnage less +'l'an 500 tons.

Article 4 (xxv). The signatcry states engage to adopt efficient

methods to prevent the unlawful u~: ef their flag and to prevent the

transportation of slaves on vessels authorized to fly their colours.

Article 5 (XXVI). The signatory states engage to adopt all measures

necessary to facilitate the speedy exchange of infonnation calculated to

lead to the discovery of persons taking part in operations connected with

the slave trade.

Article 6 (XXVIII). Any slave 'Ivho has taken refuge on board a ship

of war bearing the flag of one of the signatory States shall be irr~ediately

and definitively set free. Such freedom, however, shall not 'Ivithdraw him

from the competent jurisdiction if he has been guilty of any crime 0r

offence at common la'lv.

Article 7 (XXX). The signatory states engage to exercise a strict

surveillance over native vessels authorized to carry their flag in the

zone mentioned in Article 2 and over the commercial operations carried on

by such vessels.

Article 8 (XLII) • Hhen the officers in command of 'I-lar vessels of

any of the signatory states have reason to believe that a vessel whose

tonnage is less than 500 tons, and'lvhich is found navigating in the

abo1Te-named zone, is engaged in the slave trade or is gUilty of the

fraudulent use of a flag, they may examine the ship's papers.

The present article does not imply any change in the present position

as regards jurisdiction in territorial Haters.

Article 9 (XLIII). To this end, a beat commanded by a naval officer

in uniform may be sent to board the suspected vessel after it has been

hailed and informed 0f this intention.
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The officer sent en b:::ard of the vessel uhicl. l;as b:;en stepred shall

act liith all rosdble conside:mticn and mcderaticn.

Article 10 (XLIX). If, in perforning the acts of supervision

~entioncJ in tl1Q precedinc article~ the officer in cCffiffiand of the warship

is com"inced that an act connected ,.;i th the slave trade has been cor.:mitted

en acari durinG the passage, or that irrefutable proofs exist against the

~aptain, or fitter-out, for accusinc him of fraudulent use of tl;e flaG,

or fraud, or participation in the slave trade, he shall conduct the

arrested vessel to the nearest port of the ZOlle where there is 0. conpetent

n:agistrate of the state ilhose flag tu; been used.

A suspected vessel may 0.180 be tun:ed over to 0. i-lG.rshir of its Oim

n::::.tion, if the lattel' consents tc ta:\.e charge of it.

Articlel.~ (LIlI). If it shall be proved by the enquiry that the

vessel has been illegally arrested, there shall be clear title to an

indecnity in proportion to the damages suffered by the vessel through being

taken out of its course.

The special rapporteur ivas of the vieil that the slave trade should n\.1t

be regarded as un act of piracy. Although the Leag1;e of IJations Temporary

Ccn~littee en Slavery had considered that the slave trade should be recarded as

an act of riraCy,~/ the special rapporteur pointed out that, if it were so

regal'ded, any vessels sus:r;;ected :;·f the offence could be stopped by any ,mrship

and c::nducted to one of the latter's ports to be tried by the national courts.

But Gart a~ least of ~le gro~nd for internationalizing the cri=e of piracy is

that the acts occur on the high seas, and in many cases there are no relations

beti"een the pirate and a giver: country. mH:;reas, in the case of the slave

trade, this trade takes place between tivO given countries. Since both

these countries are bound to co-operate in repressing the slave trade,

internaticnalization - ffieaning that the vessel may be conducted to any port

for tl'ial ty the local courts - did not seem to the special rapporteur to he

appropriate.

The special rapporteur also expressed the view that the right of control

over the slave trade should not be granted over the whole extent of the high

seas, but only over a special zone, as provided for in the General Act of Brussels.

1/ (footnote on following page)
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(footnote from previous page)

The following are extracts from the Report of the Temporary Slavery
Commission adopted in the course of its Second Session, July 13th-25th,
1925. (league of Nations document, A.19.1925 VI).

1I42 •••with a view to making the supervision of the Red Sea and its
neighbouring waters more effective, the Commission considers it desirable
that an invitation should be sent to the European Governments interested)
and also to the Government of Egypt, with a view to the conclusion of an
agreement allowi~g the ships carrying out such supervision to pursue and
capture, even in territorial waters in the regions specified, ships
suspected of carrying slaves •••

47. In regard to waters other than the Red Sea and its neighbourhood
where the trade may exist or be suspected to exist, the Commission
believed that the Powers interested might usefully consider the possibility

'of adopting similar measures to those referred to above in paragraph 42.

48. Moreover, it has been suggested that the transport of slaves by
sea be considered as an act of piracy. The Commission thinks that this
suggestion might be brought to the attention of the Powers. 1I

In the report presented by the Sixth Committee to the Assembly on
24 September 1926, it was explained that the British Government supported
the suggestion that the transport of slaves by sea be treated in the
Convention as piracy, and that the Sixth Committee took the same attltude
towards the question from a moral point of view. But, owing to the
difficulty of applying this proposal in law, no attempt had been made to
incorporate it in the Convent.ion. The report of the Sixth Committee continues
as follows:

"The French Government proposes that, instead, the provisions of the
Arms Traffic Convention dealing with maritime rights should be inserted
in the Convention, with the necessary adaptations to make them applicable
to slaves •.Other delegations felt, however, that to make so considerable
a change in the Convention would not be in consonance with their instructions.
The Committee therefore decided to confine itself to the article in the
Convention which refers to certsin provisions of the Convention concerning
the International Trade in Arms, gives greater elasticity as to the final
arrangements to be made, and provides for the absolute equality of the
signatory states. In Farticular, attention may be dralVD to the third

. paragraph of Article 3, which provides for the conclusion of special
agreements between the signatory Powers. ~hese agreements will enable
the parties concerned to make arrangements of greater stringency and
stipUlations better suited to local conditions than are possible in a
general International Convention. 1I (League of Nations document A.lO~·.

1926 ~ Vl. For the te4<t of article 3' of the Convention as it was finally
drafted, see footnote 1/ on page 128.)
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Finally, the special rapporteur considered the question whether the power

of examining a ship's papers, as granted under Article XLII of the General Act

of Brussels, is sufficient. This provision states that:

When the officers in command of war-vessels of any of ·~he signatory

powers have reason to believe that a vessel whose tonnage is less than

500 tons, and which is found navigating in the above-named zone, is

engaged in the slave-trade or is guilty of the fraudulent use of a flag,

they may examine the ship's papers.

The present article does not imply any change in the present state

of things as regards jurisdiction in territorial waters.

Moraover, Article XLV of the General Act of Brussels provides that:

The examination of the cargo or the search can only take place in

the case of vessels sailing under the flag of one of the powers that have

concluded or may hereafter conclude the special conventions provided for

in Article XXII, and in accordance with the provisions of such conventions.

Having regard to these and other provisions!/ the special rapporteur

thought there would appear to be no justification for granting a right of search

exceeding the limits laid dOI~1 in these provisions.

The Corrmission considered the special rapporteur's proposals to be too

detailed and in the Corr~ission the f~llowing text was suggested for the

rapporteur's consideration. (A/CN.4/SR.124, paragraph 74; see also A/CN.4/51,

page 10)

All states are required to co-operate for the more effective

repression of the slave trade, particularly in areas in which it still

exists, such as the shores of the Indian Ocean, including the Persian Gulf

and the Red Sea and the coast of Africa.

To ~~is end the signatory States undertake to adopt efficient

measures to prevent the unlalvful use of their flag and to prevent the

transport of slaves on vessels authorized to fly their colours.

Notably Daragraph 5 of Annex II to the Convention on Supervision of
International Trade in Arms and Ammunition and in Implements of War of
17 June 1925, which provides that the cow~anding officer of the warship
may stop the suspected vessel !lin order to verify the nationality of the
vessel by examining the document authorizing the flying of the flag, but
no other document". See also article 3 of the Slavery Convention of
25 September 1926, the text of which is given in previous footnote.
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In order to facilitate the repression of the trade on the high seas

and to prevent the abuse of a state's flag, a right of approach is

recognized under the same conditions as in the case of pursuit for piracy.

Any slave who has taken refuge on board a ship of war or a merchant

vessel shall be ipso facto s~t free.

As the special rapporteur pointed out in his third report (A/CN.4/5l, page 10)

the purpose of this text was to combine in a single article the right of approach

and the duties of states with regard to the repression of the slave trade. But

the rapporteur f,:t that it would be better to make a clear distinction between

these two subjects. Accordingly, he suggested the follOWing text, so far as the

slave trade was concerned (~., page 11).

1. All states are required to co-operate for the more effective

repr8ssion of the slave trade. They undertake to adopt efficient measures

to prevent the transport of slaves on vessels authorized to fly their

colours and to prevent the unlaWful use of their flag for that purpose.

2. Any slave who has taken refuge on board a ship of war or a merchant

vessel shall be ipso~ set free.

In his sixth report (A/CN.4/79) he slighd:1 modified the text to read as

follows (article 22):

"All. states are required to co-operate for the more effective
repression of the slave trade on the high seas. They shall adopt
efficient measures to prevent the transport of slaves on vessels
authoriZed to fly their colours and the unlawful use of their flag.
Any slave who takes refuge on board a warship or a merchant vessel
shall ipso~ be set free."

In 1955 (A/2934) the Commission adopted the follOWing text as BTticle 12:

Every state shall adopt effective measures to prevent ~nd punish

the J~ransport of slaves in vessels authorized to fly its colours, and to

prevent the .unlawful use of its flag for that purpose. Any slave who

takes refuge on board a warship or a merchant vessel shall ipse~

be free.

On 4 September 1956 the United Nations Conference of Plenipotentiaries

on a Supplementary Convention on the Abolition of Slavery, the Slave Trade,

and Institutions and Pract:lces Similar to Slavery, meeting in Geneva, adopted

the text of the Supplementary Convention on the Abolition of Slavery, the

Slave Trade and Institutiom, and Practices 8 j r. ; ! c r to Slavery.
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Articles 3 and 4 of this :'::onvention (E/Conf. 24/20) read as foDmis:

Article.:5 1. The act of conveying or attempting to convey slsYes from

one country to another by whatever means of transport, or of

being accessory thereto) shall be a criminal offence under

the laws of the states Parties to this Convention and persons

convicted thereof shall be liable to very severe penalties.

2. (a) The states Parties shall take all effective measures to

prevent ships and aircraft authorized to fly their flags

from c~nveying slaves and to punish persons guilty of

such acts or of using national flags for that purpose.

(b) The states Parties shall take all effective measures to

ensure that their ports, airfields and coasts are not

used for the conveyance of slaves.

3. The states Parties to this Convention shall exchange

information in order to ensure the practical co-ordination of

the measures taken by them in combating the slave trade and shall

inform each other of every case of the slave trade, and of every

attempt to commit this criminal offence) which comes to their

notice.

Article 4 Any slave who takes refuge on board any vessel of a

state Party to this Convention shall ipso facto be free.--
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Piracy

":'rticles 58 - 45

(It is convenient to t~kc these articles together)

~956 draft

Article 38: ":'11 States shall co-operate to the fuilest possible extent

in the repression of piracy on the high seas or in any ether place outside the

jurisdiction of any state.

Article 39: Piracy consists in any of the following acts:

(1) Any illegal act of violence, detention or any act of depredation)

corrruitted for private ends oy the crew or the passengers of a private ship

or a private aircraft, and directed:

(0) On the high seas) against another ship or against persons

or propertJ' on board such a ship;

(b) Against a ship, persons or property in a place outside

the jurisdiction of any State;

(2) Any act of voluntary participation in the operation of a ship or

of an aircraft with knowledge of facts making it a pirate ship or aircraft.

(3) Any act of incitement. or of intentional facilitation of an act

described in sub-paragraph 1 or sUb-paragraph 2 of. this article.

Article 40: IJhe acts of piracy) as defined in article 39, committed by

a government ship or a government aircraft whose crew has mutinied and taken

control of the ship or aircraft are assimilated to acts committed by a private

vessel.

Article 41: A. ship or aircraft is considered a pirate ship or aircraft

if it is intEnded by the persons in dominant control to be used for the purpose

of corrmitting one of the acts referred to in article 39. The same applies if

the ship or aircraft t3S been used to commit any such act, so long as it remains

under the control of the persons guilty of that act.

Article 42: A ship or aircraft may retain its national character althoubD

it has become a pirate ship or aircraft. IJhe retention or loss of national

character is determined by the law of the state from which the national

charactel' was originally derived.



A/c.6/L.378
En~lish

Po-Se 1:;6

Article 43: On the high seas or in any other place outside the jurisdiction

of any St~t0, every state may seize 0. pirate ship or aircraft, or a ship taken

by piracy and llnder the control of pi~ates, and arrest the persons and s0ize

the proI:crty on board. 'Ihe cQurts of the State which carried out the E:eizure

may deoide ~pon the penalties to be imposed, and may also determine the action

to be taken with reGard to the ships, aircraft or property, subject to the

rights of third parties acting in geod faith.

Article 44: \~1ere the seizure of a ship or aircraft on suspicion of piracy

has been effected without adequate grounds, the state making the seizure shall

be liable to the State the nationality of which is possessed by the ship or

aircraft, for any loss or damage caus2d by the seizure.

Article 45: A seizure on account of piracy may only be carried out by

warships or military aircraft.

stCgES and problems in the preparation of' the present draft

These articles were adopted by the Commission in substantially the same

form as articles 13 to 20 of its 1955 draft (A/2934).

As the Commission has explained, its work was greatly assisted by the

research carried out at the Harvard law School, which culminated in a draft

convention of nineteen articles with commentary, prepared in 1932 under the

direction of Professor Joseph Bingham.

1he text of these articles (less commentary) is given below:

Article 1: As the ter~s are used in this convention:

1. 1he term lljurisdiction" n:eans the jurisdiction of a State under

i~tcrLatic~al l~w cs disticguishcd frcm ~cnici~al law.

2. 1he term "territorial jurisdiction" ll1eans the jurisdiction of

a State under international law over its land, its territorial waters

and the air above its land and territorial waters. The term

does not include the jurisdiction of a State over its ships

outside its territory.

3. 1he term llterritorial sea" means that part of the sea which

is included in the territorial waters of a state.
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4. ~he term "high sea" ltoans that part of the sea which io

not included in the terr~torial waters of any State.

5. ~he term "ship" lteans any water craft or air craft of

whatever size.
Article 2: Every State has jurisdiction to prevent piracy and to

seize and ~unish persons and to seize and dispose of property because of'

piracy. This jurisdiction is def"'.ned and limited by this convention.

Article 3: Piracy is any of the following acts, committed in a

place not within the territorial jurisdiction of any State:

1. Any act of violence or of depredation committed with intent

to rob, rape, wound, enslave, imprison or kill a ~erson or

with intent to steal or destroy property, for private ends without

bona fide purpose of asserting a claim of right, provided that

the act is connected with an attack on or from the sea or in or

from the air. If the act is connected with an attack which starts

from cn board ship, either that ship or another ship which is

involved must be a pirate ship or a ship without national character.

2. Any act of voluntary participa.tioI:l in the operation of a ship

with knowledge of facts which make it a pirate ship.

3. Any act Of icst1gation or of intentional facilitation of an

act described in paragraph 1 or paragraph 2 of this article.

Article 4: 1. A ship is a pirate ship when it is devoted by

the persons in dominant control to the purpose of committing an act

described in the first sentence of paragraph 1 of Article 3, or to

the purpose of committing any similar act within the territory of a

State by descent from the high sea, provided in either case that the

purposes of the persons in dominant control are not definitely limited

to committing such acts against ships or territory subject to the

jurisdiction of the state to which the ship belongs.

2. A ship does not cease to be a pirate ship after the commission of

an act described in paragraph 1 of Article 3, or after the commission

of any similar act within the territory of a State by descent from the

high sea, as long as it continues under the same control.
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Article 5: A ship ~ay retain its nutional character although it hus

becc~e a pirate ship. ~he rct~ntion or loss of national churacter is

determined by the luw ef the State from which it was derived.

:,rticle 6: In a place not within the territorial jurisdiction of

another State, a State ~ay seize a pirate ship or a shi~ taken by piracy

and possessed by pirates, and things or persons on board.

~:rtic1e 7: 1. In a place vithin the territorial jurisdiction of

another State, a State may not pursue or seize a pirate ship or a ship

taken by piracy and p0ssessed by pirates; except that if ~ursuit of such

a ship is commenced by a state within its own territorial jurisdiction

or in a place not within the territorlal jurisdiction of any State, the

purSUit may be continued into or .over the territorial sea of another state

and seizure may be made there, unless prohibited by the other State.

2. If a seizure is made within the territorial jurisdiction of another

state in accordance with the provisions of paragraph 1 of this a.rticle,

the state making the seizure shall give prompt notice to the other state,

and shall tender possession of the ship and othe.r things seized and the

custody of persons seized.

,. If the tender provided for in paragraph 2 of this article is not

accepted, the state making the seizure may proceed as if the 3~izure had

been made en the high sea.

Article 8: If a pursuit is continued or a seizure is made within

the territorial jurisdiction of another State in accordance with the

provisions of paragraph 1 of Article 7, the state continuing the purSUit

or making the seizure is liable to the other state for any damage done by

the pursuing ship, other than damage done to the ~irate ship or the ship

possessed by pirates, or to persons and things on board.

Article 9: If a seizure because of piracy is made by a State in

violation of the jurisdiction of another State, the state making the

seizu!'e shall, upon the demand of the other State, surrender or release

the ship, things and persons seized, and shall make appropriate reparation.
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Article 10: If:J. ship seized on suspicion of piracy outside the

territorial jurisdiction of the Stnte ~ukina the seizure, is neither a

pirate ship nor 0. ship taken by piracy and possessed by piru:te:3, and

if the ship is not subject to St..dzure en other Grounds, the stn.te ~'tkinG

the sei?ure sh~ll be liable to the State to which the ship bolonGs for

any damage caused by the s~i:ure.

Article 11: 1. In Q llnce not within the territorial jurisdiction of

any StatE', n foreign ship u~ay be approached and on reasonable suspicion

that it is a pirate ship :: f' a ship taken by piracy and possessed by

pirates, it may be stopped and questioned to ascertain its character.

2. If the ship is neither a pirate ship nor a ship taken by piracy and

possessed by pirates, and if it is not subject to such interference on

other grounds, the state making the interference shall be liable to the

state to which the ship belongs for any damage caused by the interference.

Article 12: A seizure because of piracy may be made only on behalf

of a State, and only by a person \olho has been authorized to act on its

behalf.

Article 13: 1. A State, in accordance with its lrov, may dispose

of ships and other property lawfUlly seized because of piracy.

2. lhe law of the state must conform to the follOWing principles:

(n) The interests of innocent persons are not affected by the

p~ratical possession or use of property, not by seizure

because of such possession or use.

(b) Claimants of any interest in the property are entitled to

a reasonable opportunity to prove their claims.

(c) A claimant who establishes the validity of his claim is

entitled to receive the property or compensation therefor,

subject to a fair charge for salvage and expenses of administration.

Article 14: 1. A State which has lawful custody of a person

suspected of piracy may prosecute and punish that person.

2. Subject to the provisions of this convention, the law of the State

\.,hich exercises such jurisdiction defines the crime, governs the procedure

and prescribes the penalty.
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,. ~he law of the State must, however, assure protection to accused

aliens as follows:

(a) ~he accused person must be given a fair trial before an

impartial tribunal without unreasonable delay.

(Q) The accused person must be given humane treatment during

his confinement pending trial.

(c) No cruel and unusual punishment may be inflicted.

(d) No discrimination may.be made against the nationals of any

state.

4. A state may intercede diplomatic-ally to assure this protection to

one of its nationals who is accused in another state.

Article l~: A State may not prosecute an alien for an act of

piracy for which he has been charged and convicted or acquitted in a

prosecution in another State.

Article 16: ~he provisions of this convention do not diminish a

State's right under international law to take measures for the protection

of its nationals, its ships and its commerce against interference on or

over the high sea, when such measures are not based upon jurisdiction

over piracy.

Article 17: 1. ~e provisions of this convention shall supersede

any inconsistent provisions relating to piracy in treaties in force among

parties to this convention, except that such inconsistent provisions

shall not be superseded in so far as they affect only the interests of

the parties to such treaties inter se.

2. ~he provisions of this convention shall not prevent a party from

entering into an agreement concerning piracy containing provisions

inconsistent with this convention which affect only the interests of the

parties to that agreement inter se.

Article 18: ~e parties to this convention agree to make every

expedient use of their powers to prevent piracy, separately and in

co-operation.
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Article 19: 1. If there should arise between the High Contracting

Parties a dispute of any kind relating to the interpretation or application

of the present convention, and if such dispute cannot be satisfactorily

settled by diplomacy, it shall be settled in accordance with any

applicable agreements in force between the parties to the dispute providing

for the settlement of international disputes.

2. In case there is no such agreement in force between the parties to

the dispute, the dispute shall be referred to arbitration or judicial

settlement. In the absence of agreement on the choice of another tribunal,

the dispute shall, at the request of anyone of the parties to the dispute,

be referred to the Permanent Court of International Justice, if all the

parties to the dispute are parties to the Protocol of16 Decerr.ber 1920

relating to the statute of that Court; and if any of the parties to the

disputa is not" party to the Protocol of 1~ :CecLrr:ber 1920 to [;,n

arbitral tribunal constituted in accordance with the provisions of the

Convention for the Pacific Settlement of International Disputes, signed

at 'Ihe Hague, 18 October 1907.

In 1926 the Sub-Committee of the League of Nations Corrmittee of Experts

for the Progressive Codification of International laW (League of Nations

Document C.196.M.70.1927, V, pages 116-119) reported on piracy as follows:

A. ~cy in International law

I. According to international law, piracy consists in sailing the seas

for private ends withoutauthorizaticn from the Government of any State

with the object of committing depredations .upon property or acts of

violence against persons. 'Ihe pirate attacks merchant ships of any and

every nation without making any distinction except in so far as will

enable him to escape punishment for his misdeeds. He is a sea-robber,

pillaging by force of arms, stealing or destroying the ~roperty of others

and committing outrages of all kinds upon individuals.
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Piracy has as its field of operation that vast domain which is

termed lithe high seas". It constitutes a crime against the security of

corrmerce on the high seas, where alone it can be conrrni tted. ,The same

acts committed in the territorial waters of a state do not come within

the scope of international law, but fall within the competence of the

local sovereign power.

when pirates choose as the scene of their acts of sea-rcbbery a

place common to all men and when they attack all nations indiscriminately,

their practices become harmful to the international community of all

States. They become the enemies of the human race and place themselves

outside the law of peaceful people.

Certain authors take the view that desire for gain, is necessarily one

of the characteristics of piracy. But the motive of the acts of violence

might be not the prospect of gain but hatred or a desire for vengeance.

In my opinion it is preferable not to adopt the criterion of desire for

gain, since it is both too restrictive and contained in the larger

qualification "for private ends". It is better, in laying down a general

principle, to be content with the external character of the facts without

entering too far into the often delicate question of motives. Nevertheless,

when the acts in question are committed from purely political motives, it

is hardly possible to regard them as acts of piracy involving all the

important consequences which follow upon the commission of that crime.

Such a rule does not assure any absolute impunity for the political acts

in question, since they remain subject to the ordinary rules of

international law.

By committing an act of piracy, the pirate and his vessel ipso facto

lose the protection of the State whose flag they are other,-Tise entitled to

fly. Persons engaged in the commission of such crimes obviously cannot

have been authorized by any civilized state to do so. In this cornexion

we should note that the commission of the crime of piracy does not

involve as a preliminary condition that the ship in question should not

have the right to fly a recognized flag.
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Every enterprise for the purpose of committing robbery at sea

is not necessa:i.'ily piratical in character. A ,olrecker, for instance,

unlike 0. pirate, has 0. nationality, despite the fact that he is indirectly

a menace to safety at sea. In like manner, a mere quarrel followed by

acts of violence or depredations occurring between fishermen on the

high see ought not to be regarded as an act of piracy, since such acts do

not constitute a menace to the international maritime co~erce for the

protection of whose security every civilized State is to some extent

interested in intervening so far as its power permits.

A ship may clearly be a pirate ship even if it was not fitted out

for that purpose or if it began its voyage ,olithout criminal intention. If

a ffiutiny breaks out on board and the mutineers seize the vessel and use

it to commit acts of piracy, the vessel ipso facto loses the original

protection of its flag.

Acts of piracy can as a general rule only be committed by private

vessels. A warship or public vessel can never, so long as it retains

that character, be treated as a pirate. If such vessels corr~it acts of

depredation or unjustifiable violence, the State whose flag they fly

demands reparation from them and has to inflict suitable penalties upon

the commander and crew and pay lawful damages to the victims of such acts.

If the crelol of a warship or other public vessel mutinies and sails the

seas for its mm purposes, the vessel ceases to be a public one, and the

acts of violence which it commits are regarded as acts of piracy.

The case appears more difficult when tuere is a civil war and the

regular Government's warships take the side of the rebels before the

latter have been recognized as belligerents. The regular Government

sometimes treats such ships as pirates, but foreign Powers ought not to

do so unless these ships commit .ucts of violenC'e against vessels belonging

to the Powers in question. ~hird Powers, on the other hand, may consider

such ships as pirates when they commit acts of violence and depredations

upon vessels belonging to those Powers, unless the acts are inspired by

purely political motives, in which case it would be exaggeratedly rigorous

to treat the ships as declared enemies of the community of civilized States.
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11. Before taking action against pirates, it ~ust first be ascertained

that they really are pirates. !he ~ere fact of hoisting & flag does not

prove the right to fly it; and, accordingly, if a vessel is suspected

of piracy, other ~eans have to be used to establish its nationality.

!he two following principles are recognized both by law and in

practice:

(1) Any warship has the right u~on the high seas to stop and

seize. any vessel, und~r whatever flag it ffiay be sailing,

which has undoubtedly committed an act of piracy.

(2) If the vessel is only under suspicion, the warship is

authorized to verify its true character. It ~ust, however,

use this right judi~iously and with caution. !he cOffiffiander

of the warship is responsible for any action taken. If,

after inspection of the suspected vessel, the suspicion

proves to have been unfounded, the captain of the

suspected vessel is entitled to reparaticn or con:pensation,

according to circuffistances.

If, on the other hand, the suspicion of piracy is confirffied, the

cOITKander of the warship either himself proceeds to try the pirates

(unless the arrest took place in the territorial vaters of a third Power)

or he brings them into the port of SOffie country to cc judged by a

competent tribunal, and the fate of the vessel and its crGW is determined

by the dorr.estic law of the country in q~€3ticn. ~he attacks of pirates

are directed against the interests of ffiaritiffie trade throughout the

world, and pirates are therefore justiciable in every civilized country.

~he state which seizes the pirate vessel and. arrests the cre'\v is the

obvious judge of the validity of the capture and the guilt of the parties

concerned. It should. by preference be accorded. the right to investigate

and to pass jUdge~ent in the case, unless the internal lmr or SOffie

international convention otherwise decides, or unless the case is that

dealt with in the following paragraph.
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May a warship pursue and arrest pirates in the territorial waters

of a foreign Power without thereby violating the sovereign r~ghts of

that Power? Under normal circumstances, the sovereign of the territory

alone has the right, in territorial waters, to protect national and

international interests; but in the case of acts intended to safeguard

international relations, it would appear reasonable to assume that the

Government of the territory tacitly consents if it is not in a position

to continue the pursuit successfully; otherwise, if the Coastal state

could not take the necessary measures to carry through the pursuit in

time, the result would be to facilitate the flight of the pirate and

enable him to escape punishment. In such cases, however, the right to

try for piracy devolves upon the state to which the territorial waters

belong. It is the recognition due to its sovereignty. The right to

pursue, attack and seize a pirate belongs to warships.

The effects of the capture, the consequences of the validity of

the seizure, the right of recovery by the lawful owners and the rewara

to be given to the captors are questions which are governed by the law

of the state having jurisdiction. Accordingly they are solved 'in a'

different manner by each State, either in its domestic legislation or in

its special conventions. The following four conditions IDuSt as a rule

be fulfilled in the exercise of the right of recovery and restitution

of the goods stolen:

(1) The owner must lodge his claim within a year after sentence

of capture has been passed;

(2) The claimant must vindicate his claim of ownership before

the competent tribunals;

(3) The costs of recovery are fixed by such tribunals;

(4) The costs must be borne by the owner.

B. Piracy in Treaties and Special laws of States

In addition to piracy by the laH of nations, states have occasionally

by treaty or in their internal law, established a piracy by aro.alogy \'lhich has

no claim to be universally recognized and must not be confused with true

piracy; the assimilations in question can only create a sort of piracy under

internal law and from the point of view of the countries which make them.
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The acts dealt with are of a grave nature, it is true, but they do not

constitute a danger to the shipping and commerce of all nations indiscriminately.

Legislators are justified in taking strong measures in such cases, but the

classification of such acts as piracy is a fact which only concerns the state

whose laws contain provisions to that effect. From the international point

of vie,-r, the acts come within the competence onl;y of the country in which

they are punishable. No country making a capture can cite them as the basis

of a claim to international competence nor can they justify actual capture

by a foreign State unless there is a convention which expressly provides

otherwise.

We shall now examine the salient facts and the comreonest of these analogous

forms of piracy. In the first place, there is privateering.

1. The imreediate object of privateering is the use of violence for

purposes of gain, and this gives it a certain resemblance to piracy.

Although the object of the privateersman is to take the property

of others, his pcts are only corunitted agains-t the national enemy of

the country which has given him his letters of marque. This circumstance

gives him a legal standing as regards nationality; at the same time it

places responsibility upon the nation whose flag he flies, and thereby

excludes any idea of piracy. Moreover, if a vessel so commissioned

infringes the rights of other nations by acts of violence or irregularities

which exceed the powers it holds, it cannot on that account be regarded

as a pirate unless its intention is obviously piratical. In such a case,

the state which commissioned it is responsible to other countries for any

illegal acts it may corunit, and has the right to try and punish.

2. Vessels have also been regarded as pirates when, their own countries

remaining neutral, they received a commission from a foreign belligerent

state and captured vessels belonging to a Power which, ,-,hile an enemy of

that State, was at peace with the vessel's own country.

This, too, is not piracy according to international la,." but only

according to domestic law of one or more States.

Certain writers hold that, as a result of the acts it corr@its, such

a vessel is denationalized, and is not legitimately under the protection

of .any flag; such acts would thus be true acts of piracy according to
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international law. This view, however, is mistaken; such a vessel is

not denationalized. It is covered in respect of third Powers by the

commission it has received. It has a respondent answerable to third

Powers, namely, the state which commissioned it and which becomes liable

for its acts. lastly, it should be borne in mind that the vessel dces

not attack all merchant shippin~ indiscriminately; it merely captures

the vessels of the Power at war with the state which commissioned it.

It makes war upon a certain nation. It is not an enemy of the human

race. This, then, ~annot be said to be a case of piracy u~der international

law, but such a vessel can certainly be classed as a pirate by the

domestic law of an individu~l state.

3. ~hen, again, the sailors forming the crew of a merchantship are

generally treated as pirates if they mutiny against the commander during

a voyage, murder him and the other officers and seize the ship. But

this too is piracy only under the domestic law of individual states.

4. Governments struggling to quell a rebellion have an incontestable

right to describe as pirates, or to announce that they will treat as

pirates, rebels who sail the seas for the purpose of seizing property

belonging to subjects or citizens who have remained faithful to the duly

established authorities. Rebellions are entirely a matter for the

domestic law of the individual state, and a Government has every right

to threaten to treat rebels as pirates, however widespread the rebellion

may be.

Foreign Powers, however, are not obliged to accept this description

or agree to suc~ persons being treated as pirates.

C. Ccnclusicns

~he confl1sion of oplnl0n on the subject of piracy is due to failure to

dr~w a clear distinction between piracy in the strict sense of the word, as

defined by international law, and piracy coming under the private laws and

treaties of individual states. In our view, therefore, it would be preferable

for the Committee to adopt a clear definition of piracy applicable to all

States in virtue of international law in general. Acco~dingly, we have the

honour to submit to the COIT~ittee the following draft.
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The Sub-Committee then submitted the following IIDraft Provisions for

the euppression of Piracy":

Article 1: Piracy occurs only on the high sea and consists in

the commission for private ends of depredations upon property or acts

of violence against persons.

It is not involved in the notion of piracy that the above-mentioned

acts should be committed for the purpose of gain, but acts committed

with a purely political object will not be regarded as constituting

piracy.

Article 2: It is not involved in the notion of piracy that the

ship should not have the right to fly a recognized flag, but in

committing en act of piracy the pirate loses the protection of the

State whose flag the ship flies.

Article 3: Only private ships can commit acts of piracy. Where

a warship! after mutiny, cruises on its own account and commits acts

of the kind mentioned in Article 1, it thereby loses its public

character.

Article 4: Where, during a civil war, warships of insurgents

who are not recdgnized as belligerents are regarded by the regular

Government as pirates, third Powers are not thereby obliged to treat

them as such.

Insurgents committing acto of the kind mentioned in Article 1

must be considered as pirateo, unless such acts are inspired by purely

political motives.

Article 5: If the crew of a ship has committed an act of piracy,

every warship Las the right to stop and capture the ship on the high

sea.

On the condition that the affair shall be remitted for judgement

to the competent authorities of the littoral state, a pursuit commenced

on the high sea may be continued even within territorial waters unless

the littoral State is in a position to continue such pursuit itself.

· i,',', ,.'.

',,;..
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Article 6: Where suspicions of piracy exist, every warship, an

the responsibility of i~s commander, has authority to ascertain the

real character of the ship in question. If after examination the

suspicions are proved to be unfounded, the captain of the sus~ected

ship ,.,ill be entitled to reparation or to an indemnity, as the case

may be. If, on the contrary, the suspicions of piracy are confirmed,

the cOUlIllqnder of the warship may either proceed to try the pirates, if

the arrest took place on the high sea, or deliver the accused to the

competent authorities.

Article 7: Jurisdi~tion in piracy belongs to the state of the

ship making the c~pture, except:

(a) in the case of pursuit ~entioned in Article 5, paragraph 2;

(b) in the case where the do~estic legislation or ,t international

convention otherwise decides.

Article 8: ~he consequences of capture, such as the validity of

the prize, the right of recovery of the la,Ifu1 owners, the re,.,erd of

the ~2ptors, are governed by the law of the State to which jurisdiction

lJe10ngs.

The text of the preamble and of articles 1 to 3 of the Nyon Arrangement

of 14 September 1937, referred to by the Commission in its commentary upon

article 39, is as follows:

Whereas arising out of the Spanish conflict attacks have been

re~eated1y committed in the Mediterranean by submarines against merchant

ships not belonging to either of the conflicting Spanish parties; and

Whereas these attacks are violations of the rules of international

law referred to in Part IV of the Treaty of London of 22 April 1930
with regard to the sinking of merchant ships and constitute acts

contrary to the most elementary dictates of humanity, which should be

justly treated as acts of piracy; and

Whereas without in any way admitting the right of either party to

the cOnflict in Spain to exercise belligerent rights or to interfere

with merchant ships on the high seas even if the laws of ,.,arfare at sea

are observed and without prejudice to the right of any participating
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Pm:er to take such action ns may be proper to protect its merchant

shipping from any kind of interference on the high seas or to the

possibility of further collective measures being agreed upon

subsequently, it is necessary in the first. place to agree upon certain

s~ecia1 collective ~easures against piratical acts by submarines;

In vie,. thereof the undersiGned, being authori7.ed to this effect by

their res~ective Govern~ents, have met in conference at Nyon between the

9th and 14th September 1937, and have agreed u~on the following provisions

which shall enter immediately into force:

1. 'jll.L Fm'ti~iJ;~tin..:;Fc,,:crs vill instruct their naval forces

to take the action indicated in paragraph II and III below with a view

to the protection of all merchant ships not belonging to either of the

conflicting Spanish perties.

II. Any submarine whi~h attacks such a ship in a manner contrary to

the rules of international law referred to in the International Treaty

for the Limitation and Reduction of Naval Armaments signed in London on

~2 ;,pril 1930 and confirr::.ed in the Protocol signed in Tendon on

(:. lJcvc:n:ber 1936 shall be counter-attacked E.I:d .. if ~essible, destrcyed.
Ill. The instruction mentioned in the preceding paragraph shall extend

to any submarine encountered i~ tne vicinity of a position where a ship

not belonging to either of the conflicting Spanish parties has recently

been attacked in violation of the rules referred to in the preceding

paragraph in circumstances which give valid grounds for the belief that

the subn:arine ,vas guilty of the attack.
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gight of visit

Article 46

1956 draft

1. Exce1,)t where acts ef interference derive frcm pC\vers cOl~ferrGd by t.reo.ty, 0.

,,,ar8hip '~Thich encc1.mtcrs a foreign merchant ship on the high seas is not justified

in bcardinc her unless there is reasonable Grcund for suspecting:

(a) ~hat the ship is engaged in piracy; or

(b) That wh~le in the maritime zones treated as suspect in

the international conventions for the abolition of the slave trade,•
the shi1,) is engaged in that trade: or

(c) That, thrcugh flying a foreign flag er refusing to show its

flag, the ship is, in reality, of the same nationality as the warship.

2. In the cases provided for in sub-paragraphs (a), (b) and (c) above, the

"1'arship may proceed to verify the ship's title to fly its flag. To this end,

it may sc:nd a beat under the ccn:mand of 8.r.. officer to the suspected ship. If

suspicion remains after the documents have been checked, it may proceed to 0.

further examination on beard the ship, ,{hich must be carried out with all

possible consideration.

3. If the suspicions prove t, be unfounded, and provided that the ship bonrded

has not ccrr~itted any act justifying them, it shall be ccmpensated for any less

or dar::age that may have been sustained.

~tages and problems in the preparation of the present draft

In his second report (A/CH .4/42, page 22) under the heading 1111he ri8ht of

apprcach ll
, the special rapporteur sugsested the adoption of the follOl'ling provision:

Except where acts of interference are done under powers conferred

by treaty, a warship which encounters a foreisn merchant vessel at

sea is not justified in hu,rdillr~ he or in taking any further action

unless there is reasonable ground for suspecting that the vessel is

engaged in piracy. Should such suspicions prove to be unfounded and

should the stopped vessel not have given by unjustified acts any

sround for suspicion, the vessel shall be ccmpensated for any loss

due to the stoppage.
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Pare-graph 82 of the Cemmission's report covering the work of its third session

in 1951 (A/1858) reads as follows:

The cemmissi,:-;n examined the right of warships to approach foreign

merchant vessels en the high sec:s. The'special rapporteur had

recognized the right of approach only where a warship has serious

grounds for believing that a foreign merchant vessel is engaged in

piracy, or where acts of interference are justified under powers

conferred by treaty. The general treaties on the slave trade permit

the right of approach only in special zones and in respect of ships

below a certain tonnage . The Commission considers that , in the interests

of str,ILpirg out the slave trade, the right of approach should be put

on the same footing as in the case of piracy, and hence should be

permissible without regard to zone or tonnage.

In his third report (A/CrJ)I·/Sl, page 9) the special rapporteur considered it

best to make a clear distinction between the questi?n of the right of approach

and the question of the duties of States with regard to the repression of the

slave trade (see under nrticle 37). But, taking into account the Commission's

view that, in the interests of stamping out the slave trade, the right of approach

should be put on the same footing in the case of the slave trade as in the case

of piracy, he submitted the following proposal:

Except where acts of interference are done under powers

conferred by treaty, a warship which encounters a foreign merchant

vessel at sea is not justified in boarding her or in taking any

further action unless there is reasonable ground for suspecting that

the vessel is engaged in piracy or in the slave trade. Should

such suspicions prove to be unfounded and should the stopped vessel

not have given by unjustified acts any ground for suspicion, the

vessel shall be compensated for any loss due to the stoppage.

With a slight drafting change the same text was submitted

by the special rapporteur in his sixth report (A/CN.4/79) as article 21.

In 1955 (A/2934) the Ccmmission adopted, as article 21, a text which is

substantially the same as that approved a year later.



Right of hot pursuit

Article 47

1956 draft

1. The het pursuit of a foreign ship ~ay be undertaken when the ccmpetent

authorities of the coastal State have goed reason to believe that the ship has

violated the lc\;s and regulations of that State. Such pursuit must be ccremenced

when the foreign ship is within the internal waters or the territorial sea of the

pursuing Sta~e, and may only be continued outside the territorial sea if the pursuit

has not been int~rrupted. It is not necessary that, at the time when the foreign

ship within the territcrial sea receives the order to stop, the ship giving the

order shc'.lld like\-Tise be ,·rithin the territorial sea. If the foreign sbip is

within a contiguous zone, as defined in article 66, the pursuit may only be

undertaken if there has been a violation of the rights for tile. protection of

which the zene was established.

2. The right of hot pursuit ceases as soon as the ship pursued enters the

territorial sea of its own ccuntry or of a third State.

3. Hot pursuit is not deemed to have begun unless the purSUing ship has

satisfied itself by bearings, sextant angles or other like means, that the ship

pursued or one of its boats is within the limits of the territorial sea or, as

the case may be, within the contigueus zone. The purSUit may only be cemmenced

after a visual or auditory signal to stop has been given at a distance uhich enables

it to be seen or heard by the foreign ship.

4. The right of hot .pursuit rr.ay be exercised only by warships or military aircraft,

or other ships er aircraft on government service specinlly authcrized to that

effect.

5. Hhere hot pursuit is effected by an aircraft:

(a) The provisiens of paragrapr.s 1 to 3 of the present article shall apply

mutatis mutandis;

(b) The aircraft giving the order to step must itself actively pursue

the ship until a ship of the ccastal State, summoned by the aircraft,

arrives to take over the pursuit, unless the aircraft is itself able to
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arrest the ship. It does not suffice to justify an arrest on the high seas

that the ship was merely sighted by the aircraft as an offender or suspected

offender, if it was not both ordered to stop and pursued by the aircraft

itself.

6. The release of a ship arrested within the jurisdiction of a state and escorted

to a POlt of that state for the purposes vf an inquiry before the competent

authorities, ~ay not be claimed solely on the ground t~at the ship, in the

course of its voyage, was escorted across a portion of the high seas, if the

circumstances rendered this necessary.

stages and problems in the prepRration of the present draf~

In his first report (A!CN.4!l7, pages 18-23), the special rapporteur devoted

considerat:e att~ntion to this question. He pointed out that, although the

doctrine of the right of llot pursuit was accorded general support, there were

certain questions relating to the extent of this right on.whicb a~reereent was

lacking. Such questions included the following: (i) At what reoment can the

pursuit be considered to have commenced? (ii) Must the patrol vessel giving

the order also be within the territorial sea? (iii) Can the pursuit be commenced

when the vessel is in the contiguous zone? and (iv) Can the pursuit be commenced

1n the case of the constructive presence of a vessel in the territorial sea

(i.e. when the vessel, while itself outside the territorial sea, is causing

offences to be committed therein by her own boats)?

The special rapporteur referred to certain earlier attempts to codify the

law relating to hot pursuit. These included the following:

(a) Article 8 of the Rules on the Definition and Regime of the Territorial

Sea, adopted by the Institute of International Law at its Paris session in 1894:
••• The littoral State has the rieht to continue on the high seas

a pursuit commenced in territorial waters, and to arrest and pass

judgement on a vessel which has committed an offence within its

territorial waters.

In case of capture on the high seas, however, the fact will be

notified without delay to the State whose flag the vessel is flying. The

pursllit shall be interrupted so soon as the vessel enters the territorial

waters of its own country or of a third Power. The right of pursuit lapses



the State \·rhose flag the vessel is flying.

continued \·,ithin the territorial waters of

Ale. 6/1.378
EnGlish
PaGe +55

so soon as the vessel enters a port in its own country or in that of

a third Pewer.

(b) Article 29 of the Regulations concerning the Legal status of Ships

and their Crews in Foreign Ports, adopted by the Institute of International

Law at its session at The Hague in 1898:

'" Misdemeanors committed on a merchant ship at sea shall not

ccme under the cognizance of the authority of the port at which

they land; but, in case of the flight of a ship to protect persons

on board frcm actions against them because of acts committed in a

port, it may be pursued on the high seas as provided in o..rticle 8,

section 2, of the rules adopted by the Institute governing territorial

waters (Le. the section quoted in (a) above).

(c) Article 13 of the draft regulations relating to territorial waters in

pence time, adopted by the Institute of International Law at its stockholm

session in 1928:

A pursuit commenced by the littoral state for infraction of

its laws and regulations in its territorial waters or in the

additional area contiguous thereto referred to in the preceding

Article may be continued on the high seas, and the littoral State

shall have the power to arrest and pass <4udg'~nk;nt .L the vessf'l

pursued.

The pursuit shall be interrupted so soon as the vessel

enters the territorial waters of its own country or of a

third PCI'Ier.

In case of capture eutside territorial waters or the

cont:Lguous area., the fact shall be notified. without delay

to the state whose flag the captured vessel is flying.

(d) Article 12 of the draft La,'ls of Maritime Jurisdiction in Time of Peace,

adoptetl by the International 1a'l'l Association at its Vienna session in 1926:

... A State has the right to continue on the high seas a pursuit

ccrumenced within its territorial waters and to arrest and pass

judsement upon any ship which has ccmmitteo. a~ offence within

its v18ters. Notice of the seizure must be given immediately to
Pursuit must not be

another statG, and
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cannot be resumed after the ship has entered the port of another

State.

(e) Article 10 of Project No.12 (Jurisdiction) for the ccdification

of American international lavr, sutmitted to the Interriational Ccmmiss ion

of Jurists at Rio de Janeiro by the American Institute of International

Lavr in 1927:

Merchant vessels which violate the provisions of the present

convention or the laws and regulations of an American Republic

in regard to its territorial sea are subject to the jurisdiction

of the said republic.

Such.republic has the right to continue, within the zone

contiguous to its territorial sEa, the pursuit of Q vessel

ccrrmenccd within its tErritcrial watErs, and to bring the vessel

before its courts.

(f) Article 11 of the Report of the Second Committee at the

. Conference for the Codification of International Law held at The lJfJ~ue

in March-April 1930:

The pursuit of a foreign vessel for an infringement of

the laws and regulations of a coastal State begun when the

foreign vessel is within the inland waters or territorial

sea of the State may be continued outside the territorial sea

so long as the pursuit has not been interrupted. The right of

pursuit ceases as soon as the vessel which is pursued enters

the territorial sea of its own country or of a third Sb.te ..

The pursuit shall only be deemed to have begun when the

purs~ing vessel has satisfied itself by bearings, sextant

angles, or other like means that the pursued vessel or one

of its boats is within the limits of the territorial sea,

and has begun the pursuit by giving the signal to stop. The

order to stop shall be given at a distance which enables it to

be seen or heard by the other vessel.

A capture on the high sea shall be notified without delay

to the State whose flag the captured vessel flies.
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In his second report (A/CN, 4/42 J pages 4 3-41~) the spec ial rapporteur

submitted the ~ollowing:

The pursuit of a ~oreign vessel for an infringement of the laws

and regulations of a coastal State, commenced vllen the foreign vessel'

is \'Tithin the inland vraters, the territorial sea or the zone adjacent

to the territorial waters in \'Thich the coastal State exercises Customs

control, may be continued outside those \'raters so long as the pursuit

has not been interrupted.

The pursuit shall only be deemed to have begun 1i1hen the pursuing

vessel has satisfied itself by bearings, sextant angles, or other like

means that the pursued vessel or one of' its boats is vrithin the limits

of the Haters referred to in the first paragraph, and has comrp.enced_

the pursuit by giving the signal to stop. The order to stop shall be

given at a distance \'1hich enables it to be seen or heard by the foreign

vessel. It is not necessary that, when the foreign vessel receives

the order to stop, the vessel giving the order should be 1i1ithin the

Haters indicated in the first paragraph.

The right of pursuit ceases as soon as the vessel vrhich is

pursued enters the territorial sea of its mm country or of a third

State.

If necessary) the Ccmmission could add the follm1ing:

A vessel arrested within the jurisdiction of a State and escorted

to a port of that state for delivery to the competent authorities

shall not be set at liberty solely on the ground that a portion of

the high seas \-ras crossed in the course of that voyage.

At its third sessi0l1 in 1951 (A/1850 J paragraph 84.; and A/CN.4/SR.125,

I El r··;,·r:rt:., 37-76), the Commission adopted this proposal on a first reading.

It specifically confirmed the view of the rapporteur that, although pursuit

may be begun of a vessel ~1hich is itself lying outside the territorial sea but

is causing offences to be committed in that sea by its 01i1U boats, pursuit may

not be begun of a vessel lying outside the territorial sea vrhich is causing

offences to be committed in that sea with the aid of boats other than its O1im

boats. The Ccmrnission also decided that a vessel, arrested in territorial 1i1aters
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and taken to a port for examination, could not claim the right to be set

free merely because the route from the place of capture to the port lay

across the high seas.

Accordingly, in his third report (A/CN.4/51, page 15) the special rapporteur

submitted the following proposal:

1. The pursuit of a foreign ve()sel for an infringement of the

laws and regulations of a coastal state, commenced when the foreign

vessel is within its inland waters or territorial sea, may be

continued outside the territorial sea so long as the pursuit has

not been interrupted. It is not necessary that, when the foreign

vessel in the territorial sea receives the crder to stop, the vessel

giving the order should also be within the territorial sea.

·2. Where the foreign vessel is in an adjacent zone, pursuit may

only begin if there is infringement of the interests for the protection

of which the zone was established.

3. The right of pursuit ceases as soon as the vessel which is pursued

enters the territorial sea of its own country or of a third State.

4. The pursuit shall only be deemed to have begun when the pursuing

vessel has satisfied itself by bearings, sextant angles, or other like

means that the pursued vessel or one of its boats is within the limits

of the territorial sea, and when pursuit has been commenced by giving

the signal to stop. The order to stop shall be given at a distance

which enables it to be seen or heard by the vessel.

5. A vessel arrested within the jurisdiction of a state and escorted

to a port of that state for delivery to ~he competent authorities

cannot claim the right to be set at liberty solely on the ground that

a portion of the high seas was crossed in the course of that voyage.

In his sixth report (A/CN.4/79) the special rapporteur put forward

the following text as article 29:

1. The pursuit of a foreign vessel for an infringement of the laws

and regulations of a coastal State, commenced when the foreign vessel is

within the inland waters or the territorial sea of that State, may be

continued outside the territorial sea provided that the pursuit hos not

been interrupted. It is not necessary that, at the time when the foreign
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':essel ivithin thE' territorial sea receives the order to stop, the vessel

si'ling the order should likeivise be ivithin the territorial sea. If the

foreign vessel is within a zone contiguous to the territorial sea, the

pursuit may only be undertaken if there has been trespass against any

interest for the protection of vrhich the said zone was established.

2. The right of pursuit ceases as soen as the vessel ivhich is pursued

enters the territorial sea of its Cim CQuntr;y or of a third State.

3. The pursuit shall not be deemed to have begun unless the pursuir.g

vessel has satisfied itself by bearings, sextant angles or other like

means that the pursued 'fessel or cne of its beats is iTithin the limits

of the territorial sea. The cemmencement of the pursuit shall in addition

be acccmpanied by a signal to stop. The order to step shall be given at

a distance permitting the forej.gn ':essel to see or hes::!' the ac.:::cmpanying

siGnal.

!~. The release of a '."essel arrested lTithin the .jurisdictien of a State

and escorted to a port of that State pendinG preceedings before the

cempetent authorities shall not be authorized solely on the ground that

a portion cf the liiGh seas I'TaS crossed by such '!essel in the course of

its voyaGe.

In 1955· (A/293!» the Ccmmission adopted the fellOiTing text as article 22:

1. The pursuit of a foreiGn vessel for an infringement of the Imrs and

reGulations of a coastal State, cemmenced 17hen the foreign vessel is

I-rithin the internal Ivaters 0:' the territorial sea ef that State, may be

continued outside the territc.rial sea pro'rided that the purSUit has not

been interrupted. It is not necessary that, at the time ,-rhen the foreign

vessel vrithin the territorial sea receives the order to step, the vessel

giving the order should like,lise be w'ithin the territorial sea. If the

foreign vessel is I·rithin a zone contiGucus to the territorial sea, the

purSUit may only be undertaken if there has been trespass against the

rights for the protection of "'hich the said zone ,-ras established.

2. The right of pursuit ceases as soon as the \·essel vrhich is pursued

enters the territorial sea of its cwn country or of a third State.
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3. The pursuit shall not be deemed to have begun unless the pursuing

vessel hHs satisfied itself by bearings j sextant angles or othe:r' like

means that the vessel pursued or one of its boats is within the limits

of the territorial sea or, as the case may be, within the contiguous zone.

The commencement of the pursuit shall in addition be accompanied by a

signal to stop. The order to stop shall be given at a distance permitting

the foreign vessel to see or hear the accompanying signal.

4. The release of a vessel arrested within the jurisdiction of a State

and escorted to a port of that St8te for the purposes of an inquiry before

the competent authorities shall not be claimed solely on the ground that

such vessel, in the course of its voyage, was escorted across a portion

of the high seas, where the circumstances rendered this necessary.

As ccmpared with the special rapporteur's draft, the Commission included

a reference to the contiguous zone in the third paragraph. This paragraph was

therefore brought more closely into line with the first paragraph.

It ma,y also be noted that the pursuit of a foreign ship which is in the

contiguous zone may be undertal{en, prOVided that "there has been a violation

. of the rights for the protection of which the zone was established". (See
I

articles 47 (1) and 66 (1) of the 1956 draft). The Commission stated, in .

p!=lragraph 2 (a) of its commentary upon article 47, that - at· any rate in the
, .

view of' the majority of the Commission - "the offences giving rise to hot

pursuit must ahTays have been committed in internal waters or in the territorial

sea: acts committed in the contiguous zone cannot confer upon the coastal state

a right of hot pursuit",

In the 1956 draft the Commission added provisions regarding, hot purSUit

by aircraft.
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Pollution of the high seas

Article 48

1956 draft

1. Every 8tate shall draw up regulations tu prevent pollution of the s~as by

the jischarge of oil f=om ships or pipelines or resulting from the exploitation

of the seabed and its sub-soil, taking account of existing treaty provisions

on the sUbject.

2. Every State shall draw up regulations to prevent Follution of the seas frcm

the dumping of radioactive waste.

3. All States shall co-operate in drawing up regulations with a view to the

prevention of Follution of the seas or air space above, resulting from

experiments or activities with radioactive materials or other harmful agents.

Stages and problems in the preparation of the present draft

In his first report (A/cN.4/17, pages 27-28) the special rapporteur

referred to previous occasions on which it had been recognized that pollution

of the :.;ea by oil has serious dra\vback.s. Thus, on 8 June 1926, a preliminar;y
I

conference of experts met at Hashington at t11e invitation of the Government of

the United States (Foreign Relations of the United States, 1926, Volume I,

page 238). I~ drew up a draft convention wnich did not, however, m~et with

a favourable reception (~., page 245). At its sixteenth ordinary sessiOll

in 1934, the Assembly of the Leagl1e of Nations stated that "the subject of the

pollution of the sea is one suitable for solution by an international convention".

(Official Journal of the League of Nations, Special Supplement rb. 137, page 15,

No. 4).

On 10 October 1936 the Council of the League of Nations decided to convene

a conference to deal with the matter. (Mir,utes of the 84th Session of the Council

ef tte League .of Nations, page 1196). But the proposed conference did not meet.

The special rapporteur expressed the view that '~he time might be opportune for a

new attempt to draw up uniform regulations.
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In his si~th refort (A/CN.4/79, pages 31-32) the special rapporteur noted

that, within the United Nations, the problem of pollution of the sea had been

studied by the Transport and Communications Commission and by the Economic and

Social Council; and also that the Government of the United Kingdom had decided

to issue inVitations to the major maritime Powers to attend an ad hoc diplomatic
, ---

conference in London, and to invite the United Nations to be represented. As a

result of the London Conference, the International Convention for the Prevention

of Pollution of the Sea by Oil was prepared and opened for signature on

12 May 1954. This Convention, however,.has not yet come into force.

In 1955 (A/2934) the Commission adopted the following text as article 23:

All States shall draw up regulations to prevent water pollution by

fuel oils discharged from ships, taking account of existing treaty

provisions on the subject.

In 1956, the COIT@ission, while emphasizing the serious consequences of the

uncontrolled discharge of oil from ships, broadened the provisions of the article

to include other kinds of poD.ution, such as that caused by leaks in pipelines,

defects in installations for the exploitation of the seabed and its subsoil, and

the dumping of radioactive waste.
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SUB-SECTION B: FISHING

Right to fish; Conservation of the livipg resources
of the high seas

Articles 49_~- 59

(It is convenient to take these articles together)

1956. draft

Article 49: All States have the right for their nationals to

engage in fishJ.ng on the high seas, subject to their treaty obligations

and to the provisions contained in the following articles concerning

conservation of the living resources of the high seas.

Article 50: As employed in the present articles, the expression

"conservation of the living resources of the high seas 11 means the

aggregate of the measures rendering possible the optimum sustainable

yield from those resources so as to secure a maximum supply of food

and other marine products.

Article 51: A State whose nationals are 6ngaged in fishing in any
, .

area of the high seas where the nationals of other States are not thus

engaged, shall adopt ffieasures for regulating and controlling fishing

activities in that area when necessary for the purpose of the conservation

of the ~iving resources of the high seas.

Art icle 52:

1. If the nationals of two or more States are engaged in fishing

the same stock or stocks of fish or other marine resources in any area

of the high seas, these States shall) at the request of any of them,

enter into negotiations with a view to prescribing by agreement the

necessary measures for the conservation of such resources.

2. If the States concerned do not reach agreement within a

reasonable period of time, any of the parties ~ay initiate the procedure

contemplated by article 57.
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Article 53:
1. If, subsequent to the adoption of the measures referred to

in articles 51 and 52, nationals of other States er.gage in fishing

the sa~e stock or stocks of fish or other marine resources in the same

area, the conservation ~eesures adopted shall be applicable to them.

2. If these other States do not accept the measures so adopted

and if no agreeltei.lt can be reached within a reasonable period of time,

any of the interested parties may initiate the procedure contemplated

by article 57. Subject to paragraph 2 of article 58, the measures

adopted shall remain obligatory pending the arbitral decision.

Article 54:

1. A coastal State has a s:r:ecial interest in the maintenance

of the productivity of the living resources in any area of the high

seas adjacent to its territorial sea.

2. A coastRl State is entitled to take part on an equal

footing in any system of research and regulation in that area, even

though its nationals do not carry on fishing there.

3. If the States concerned do not reach agree~ent within a

reasonable :r:eriod of ti~e, any of the parties may initiate the

procedure contemplated by article 57.
Article 55:

1. Having regard to the provisj.ons of paragraph 1 of article 54,

any coastal State may, with a view to the maintenance of the

productivity of the living resources of the sea, adopt unilateral

measure::; l)f cowiervatloll apprupriuLe to any stoek of fish or other

marine resources in any area of the high seas adjacent to its

territorial sea, provided that negotiations to that effect with

the other States concerned have not led to an agreement within a

reasonable :r:eriod of time.

2. The measures 'Iwich the coastal State adopts under the

previous paragraph shall be valid as to other States only if the

folloWing requirements are fulfilled:

(a) That SC18ntific evidence shows that there is

an urgent need for measures of conservation;
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(b) That the ~easuresadoptedare based 011

appropriate scientific findings;

(c) That such measures do not discriminate

against foreign fishermen.

3. If these measures are not accepted by the other States

coacerned, any of the parties may initiate the procedure

contemplated by article 57. Subject to paragraph 2 of article 58,
the measures adopted shall remain obligatory pending the arbitral

decision.

Article 56:
1. Any State which, even if its nationals are not engaged in

fishing in an area of the high seas not adjacent to its coast, has

a special interest in the conservation of the living resources in

that area, may request the State ~hose nationals are engaged in

fishing there to take the necessary measures of conservation.

2. If no agreement is reached within a reasonable period,

such State may initiate the procedure contemplated by article 57.
Article 57:
1. Any disagreement arising bet'l~een States under articles 52,

53, 54, 55 and 56 shall, at the request of any of the parties, be

submitted for s~ttlement to an arbitral commission of seven members,

unless the parties agree to seel< a solution by another method of

peaceful settlement.

2. E~cept as provided in paragraph 3, two members of the

arbitral commission shall be named by the State or States on the

one side of the dispute, and two ~embers shall be named by the State

or States contending to the contrary, but only one of the members

nominated by each side may be a national of a State on. that side.

The remaining three members, one of whom shall be designated as

chairman, shall be named by agreement between the "~ates in dispute.

Fuiling agreement they shall, upon the l'equest of any State party,

he nominated by the Secretary-General of the United Nations after

consultation with the President of the International Court of Justice

and the Director-General of the United Nations Food and Agriculture
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Oreanization, from nationals of countries not parties to the dispute.

If, vlithin u reriod of three J.r.onths from the date of the request for

arbitrati0n, there shall 'be a failure by those on either side in the

dispute t.) nrur.e anJr Itelt'ber, such member or ltembers shall, uf.on the

request of an;}' rarty .• be nalted, after such consultation, by the

Secretary-General of the United Nations. Any vacancy arising after

the arrc~intn:ent shall tc filled in the sarc.e rr.anner as provided for

the initial selection.

3. If tile rarties to tne dispute fall into more than two

0Pf-asing croups, the arbitral con:mission shall) .at the request of

any of the parties, be a~pointed by the Secretary-General of the

United Rations,. after cO!l:::>ultation '-lith the President of the

International Court of Justice and the Director-General of the

United Nations Food and Agriculture Orsanization from amongst

well-qualified rersons specializing in legal, administrative or

scientific questions relating to fisheries, depending upon the

nature of the dispute to be settled. Any vacancy arising after

the appointrrent shall be filled in the same manner as provided for

the initial selection.

4. Except as herein provided the arbitral corr.mission shall

determine its own procedure. It shall also determine how the costs

and expenses shall be divided between the parties.

5. The arbitral ccn:mission shall in all cases be constituted

i'Jithin three n:onths from the date of the original request and shall

render its decision within a further period of five months unless it

decides, in case of necessity, .to extend that time limit.

Article '58:

1. 1'he arbHral con:mission shall, in the case of Iteasures

unilaterally adopted by coastal States, apply the crHeria listed

in paragraph 2 of article 55. In other cases it shall apply these

criteria acc0rding to the circumstances of each case.

2. 1'he arbitral cOITmission may decide that rending its award

the Iteasures in dispute shall not be applied.
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Article 59: The decisions of the arbitral commission shall be

binding on the States 2oncerned. If the decision is accompanied by

any recommendations, they shall receive the greatest possible

consideration.

Stages and problems in the prepara~ion of t~e present draft

In his first report (AjCN.4/l7, page 23) the special rapporteur drew

attention to the problem of protecting the products of the sea and briefly

reviewed some of the international conventions concluded for that purpose.

Paragraph 193 of the Commission's report covering the work of its second

session in 1950 (A/1316) reads as follows:

The Commission requested the special rapporteur to study the

problem of protecting the resources of the sea for the benefit of all

mankind by the generalizing of measures laid down in bilateral or

multilateral treaties. It was agreed that consultations might have to

be held with other organizations, especially technical organizations,

In his second report (A/CN.4/42, pages 36-38) the special rapporteur

explained that while the protection of the resources of the sea formed the

subject of a large number of bilateral and multilateral conventions between

States, legislation of this type had the great disadvantage that an agreement

concluded between t",O or rr.ore interested States could become ineffective should

one or more other States refuse to conform to it. To generalize the measures

provided in these conventions by extending them to States not parties to the

conventions themselves, and thus to endeavour to bind these States to agreements

concluded inter alios, wculd not be compatible with sound legal principles. In

any case the subject did not lend itself to general and uniform codification, in

view of the variety of circumstances in which protection must be afforded in

various parts of the world and in view of the different types of resources

requiring protection.

The special rapporteur thought that in principle a coastal State is justified

in enacting laws to protect the resources of the sea off its coasts; and that) in

order to be effective, such legislation must sometimes be applicable over an area

' ..:



wider than the territorial sea. But there was a tendency for such legislation

not to offer suffident Guarantees to other States interested in the same ,~aters

and to discriminate in favour of the coastal State.

Confronted Tdth this protlem, the special rapporteur put for'vard the

followinb prQposal:

Every coastal State shall be entitled to declare, in a zone 200

sea miles wide contiguous to its territorial waters, th~ restrictions

necessary to protect the resources of the sea against extermination and

tJ prevent the pollution of those waters by fuel oil.

The coastal State shall endeavour to enact such rules in agreement

with the other countries interested in the fisheries in those waters.

The rules shall not discriminate in any way between the nationals and

vessels of the various States, including the coastal State; they shall,

in all respects other than protection of the resources of the sea and

repre3sior. of pollution of the sea, observe the regime of the high seas.

If a State c~nsiders that its interests have been unfairly injured

by a restriction of the kind provided for in the first paragraph, and

if the two States are unable to rea, .• agreement on the SUbject, the

dispute shall be submitted to the International Court of Justice.

He took care to explain that the zone which he envisaged was not at all tte

same thing as the contiguous zone (see under artj.cle 66) applied - as a few States

applied it - for purposes of fishing rights. "The purtlose", he said, "of

establishing a contiguous zone for fisheries is to grant exclusive fishing rights

in that zone to the coastal State, whereas the zone envisaged in our proposal is

designed to protect the resources of the sea, and excludes any preferential

treatment for the coastal State with ]:'espect to fishing rights. To prevt:nt abuse,

it \-1Ould seem necessary to make recognition of the right to establish such

protective zones conditional upon acceptance of the jurisdiction of the

International Court of Jt'.stice in these matters."

In the same report the special rapporteur also favoured regulating sedentary

fisheries independently of the resources of the sea in general.

In 1951 the Commission adopted the two follOWing articles as articles 1 and 2

of Part II (Related Subjects) of its Draft Articles on the Continental Shelf and
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Related Subjects (A/1858). These two articles were grouped together under the

single heading of "Resources of the Sea".

Article 1: States whose nationals are engaged in fishing in any

area of the high seas reay regulate and control fishing activities in

such area for the purpose of preserving its resot~ces from extermination.

If the nationals of several States are thus engaged in an area, such

reeasures shall be taken by those States in concert; if the nationals

ef cnly ,Le State ere tlxs Enfce:ed in a givtn area, tl:e:c State rray

take such measures in the area. If any part of an area is situated

within lCa miles of the territorial waters of a coastal State, that

State is entitled to take part on an equal footing in any system of

regulation, even though its nationals do not carry on fishing in the

are~. In no circumstances, however, may an area be closed to nationals

of other States wishing to engag~ in fishing activities.

Article 2: Competence should be conferred on a permanent

international body to conduct continuou~ investigations of the world's

fisheries and the methods employed in exploiting them. Such body

should also be empowered to make regulations for conservatory reeasures

to be applied by the States whose nationals are engaged in fishing in

any particular area where the States concerned are unable to agree

among themselves.

The Commission also added the following c~~ent:

1. The question of conservation of the resources of the sea has been

coupled with the claims to the continental shelf advanced by soree•
States in recent years, but the two subjects seem to be qUite distinct,

and for this reason they have been separately dealt with.

2. Protection of marine fauna against extermination ~s called for in

the interests of safeguarding the world's food supply. The States

whose nationals carry on fishing in a particular area have therefore a

special responsibility, and they should agree among them as to the

regulations to be applied in that area. Where nationals of only one

State are thus engaged in an area, the responsibility rests w~th that

State. However, the exercise of the right to prescribe conservatory
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measures should not exclude ne''icomers from participation in fishing

in any area. \~here a fishing area is so close to a coast that

regulations or the failure to adopt regulations might affect the

fishing in the territorial waters of a roastal Stat~J that State

should be entitled to participate in drawing up regulations to be

applied even though its nationals do not fish tn the -lrea.

3. ThiG system might prove ineffec~ive if the interested States

were unable to reach agreement. The best way of overcoming the

difficulty ,vould be to set up a permanent body '~hich, in the event

of disagreement, would be competent to submit rules which the States

would be required to observe in respect of fishing activities by their

nationals in the waters tn question. This matter ,~ould seem to lie

within the general ccmpetence of the United nations Food ancl AGriculture

Organiza"l.. ion.

4. The pollution of ~aters of the high seas presents speci81

problems, not only with regard to the conservation of the rescurces

of the sea but also with regard to the protection of other interests.

The Commission noted that the Economic and Social Council has taken

an initiative in this ~atter (resolution 298 C (XI), of 12 JUly 1950).

5. The Commission discussed a proposal that a coastal State should

be empowered to lay down conservatory regulations to be applied in

a zone contiguous to its territorial waters, pending the establishment

of the body referred to in paragraph 3. Such regulations would as far

as possible have to be drawn up in agreement with the other States,
interested in the fishing grounds in question. They would make no

distinction between the nationals of the various States, including

the coastal State. Any disputes arising out of the application of

the rules would have to be submitted to arbitration. The figure of

200 sea miles was suggested as the breadth of the zone. In view of

the fact that there was an equality of votes concerning the desirability

of this proposal, the Commission ~ecided to mention it in its report

without sponsoring it.
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III 1953 (A/2456) the COIrJnission adopted the following three articles

on this question:

Article 1: A State whose nationals are engaged in fishing in

any area of the high seas where the nationals of other States are

not thus engaged, may regulate and control fishing activities in

such areas for the purpose of protecting fisheries against waste or

extermination. If the nationals of twc or more States are engaged in

fishing in any area of the high seas, the States concerned shall

prescribe the necessary measures by agreement. If, subsequent to the

adoption of such measures, nationals of other States engage in fishing

in the area and those States do not accept the measures adopted, the

question shall, at the request of one of the interested parties, be

referred to the international body envisaged in article 3.
Article 2: In any area situated within one hundred miles from

the territorial sea, the coastal State or States are entitled to take

part on an equal footing in any system of regulation, even though

their nationals do not carry on fishing in the area.

Article 3: States shall be under a duty to accept, as binding

upon their nationals, any system of regUlation of fisheries in any

area of the high seas which an international authority, to be created

within the framework of the United Nations, shall prescribe as being

essential for the purpose of protecting the fishing resources of that

area against waste or extermination. Such international authority

shall act at the request of any interested State.

The Commission mane it clear that it was adhering in substance to its previous

propccals. 'Itese, it ac.r.:itted, involved cn elen:cr.t ef :r:t=rct:rc£siYe ce,,-elcpment"

of interr-at1cr.al l~w as ~ell as of its codification. Thus the position under

existing international law was, in general, as follows:

(i) The regulations issued by a State for the conservation of

fisheries in any area of the high seas outside its territorial

waters are binding only upon the nationals of that State;

(ii) If two or more States agree upon regulations affecting a particular

area, the regulations are binding only upon the nationals of the

States concerned;
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(iii) In treaties concluded by States for the joint regulation of

fisheries for the purpose of their protection against waste

~r.d Extermination, the authority created for the purpose has,

as a rule, only the power to make recommendations, as

distinguished from the power to issue regulations binding

upon the contracting parties and the~r nationals.

The Co~ission expressed the opinion that the existing law is deficient

in the following respects:

(i) It provides no adequate protectior. of marine fauna against

extermination;

(ii) The coastal State, or other States directly interested, are not

sufficiently protected against wasteful a.nd predatory exploitation

of fisheries by foreign nationals. This constitutes an induceffient

~o States, especially coastal States, to take unilateral - and

probably illegal - action aimed at or resulting in the total

exclusion of foreign nationals.

The Commission further explained that in view of article 3, it was no longer

necessary to proceed with the proposal, put forward at its third session, to

er.trust the coastal State itself with the right to issue regulations of a

non-discreminatory character binding upon foreign nationals in areas contiguous

to its coast.

As the Con:mi.ssion has explained, articles 50 to 59 of the 1956 draft were to

a large extent influenced by the work of the International Technical Conference

on the Conservation of the LivinS Resources of the Sea which met in Rome from

18 April to la May 1955 (A/Conf.10/6).

The following paragraphs from the report of the Rome Conference are

particularly rzlevant:

16. Conservation is essential in the development of a rational

exploitation of the living resources of the seas. Consequently,

conservation ffieasures should be applied when scientific evidence

f'ho\-ls that fishing activity adversely affects tt,e magnitude and

composition of the resources or that such effects are likely.
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17. The immediate aim of conservation of living marine resources is

to conduct fishing activiti,es so as to increase, or at least to

reaintain, the average s~stainable yield of products in desirable

form. At the same tiree, wherever possible, scientifically sound

positive measures should be taken to improve the resources.

18. The principal obj~ctive of conservation of the living resources

of the seas is to obtain the optimum sustainable yield so as to secure

3. rrm:imum supply of food and other rearine products. When formulating

conservation programmes, account should be taken of the special

interests of the coastal State in maintaining the productivity of the

resources of the high seas near to its coast.!/.....
74. The Conference notes with satisfaction conservation measures already

carried out in certain regions and for certain species at the natj,onal

and internatlonal level. International co-operation in research (including

statistical investigation) and. regulation in the conservation of living

resources of the high seas ~s essential. The Conference considers that

wherever necessary further conventions for these purposes should be

negotiated.

75. The present system of interna+'ional fishery regUlation (conservation

measures) is generally based on the geographical and biological distribution

of the marine populations with which individual agreereents are concerned.

From the scientific and technical point of view this seems, in general,

to be the best way to handle these problems. This system is based upon

conventions signed by the nations concerned.

76. From the desire expressed during this Conference by all participating

nations to co-operate in researCh, and from the guidance given by existing

conventions, it appears that there are good prospects of establishing

further conservation measures where and when necessary. Having regard

to these considerations and the existing principles dealt with under

2ection V, "Principles of International Conservation Organizations," the

Y At its 19th plenary meeting on 5 May, the Conference decided, by a vote of
18 against 17, with 8 abstentions, to include this sentence in its report:
see A/CONF.10/SR.19.
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Conference considers that the following should be taken as the guiding

principles in formulating conventions:

(a) A convention should cover either:

(i) One or more stocks of marine ani~als capable of

separate identification and regulation; or

(11) A defined area, taking into account scientific

and technical fl ~tors, where, because of

intermingling of stocks or for other reasc~s,

research on and regul~tion of specific stocks

as defined in (i) is impracticable;

(b) All States fishing the resource, and adjacent coastal

States, should have opportun:i.ty of joining the convention

and of participating in the consideration and discussion

of regulatory measures;

(c) Conservation regUlations introduced. under a convention

should be based on scientific research 2~d investigation;

(d) All signatory States should so far as practicable

~artici~ate directly or through the support of a joint

research staff in scient~fic research and investigation

carried out for purposes of the convention;

.(e) A1J ccnventions should have clear rules regarding the

rights and duties of ~ember nations, and clear operating

procedures;

(f) Conventions should clearly specify the kinds or types

of censures which may be used in order to achieve their

objectives;

(g) Conventions should provide for effective enforcement.

77. Nothing in these gUiding principles is intended to limit the opportunity

of States to make agreements on such other fishery matters as they may wish,

or to limit the authority or responsibilities of a State to regulate its

fisheries on the high seas when its nationals alone are involved.

78. The Conference considers that conventions, and the regulatory measures

taken thereunder, should be adopted by agreement among all interested



A/e .ri/L. 378
3nclish
Pa.Ge 175

countries. The Conference draivs a"ttention, however, to the problems arising

from disagreements among States as to scientific and technical matters

relating to fishery conservation. Such disagreements may arise as to:

(a) The need for conservatio~ measures or the nature of

any measures to be taken; and

(b) The need to prevent regulatory measures already adopted

by one State or by agreement among certain States from being

nullified by refusal ~:m the part of other St.\tes, including

those newly participating in the fishery concerned, to observe

such measures.

79. A solution to suc~ problems might be found through:

(a) Agreement among States to refer such disagreements to the

finding3 of suitably qualified and impartial experts chosen

for tne special case by the parties concerned, with the

subsequent transmittal of the findings, if necessary, for the

approval of the parties concerned, and

(b) Agreement by all States fishinG a stock of fish to accept

the responsibility to co-operate Hith other States concerned

in adequate prograrr:mes of conservation research and regulation.

80. The Conference recognizes that a problem is created when the intensive

exploitation of offshore waters adjoining heavily fished inshore waters,

by a ne,v fishing operation initiated by [mother State, considerably effects

the abundance of fish in the inshore waters. This conservation problem

is taken care of when the entire area is included in a conservation system

involving the concerned States, and is SUbject to conservation regulations

adequate to maintain the maximum sustainable yield. HOIvever, when no such

system exists, overfishing may occur before suitable arrangements and

regulations can be developed. Opinion in the Conf\;rence was more or less

evenly divided as to the responsibility of the cocstal State under such

circumstances to institute a conservation progran:rre for the fisheries

concerned, pending negotiations of suitable arranc:(;u:el:,tG. rrhis problem

requires further study.
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After the conclusion of the Rorr.e Conference, Mr. Garc1a Amador, then

Vice-Chairman of the Commission, ~ho had represented the Cuban Governrr.ent and

acted as Dep~ty Chairman at the Conference, submitted to the Commission a series

of draft a~ticle3, prefaced by a preamble, to replace the articles approved by

the COlmnission in 1953. These draft articles, as amended by the Commission, are

reproduce~ as an anne~ to Chapter II of the Commission's repr~t on the ~ork of

its seventh session from 2 Nay to 8 July 1955 (A/2934). They i~ere also identical

~ith articles 25 to ~3 of the provisional articles concerning the r~gime of the

high seas contained in Chapter II of the same report. The preamble and arti.cles

read as follo~s:

~r.c Intcrr~ticr~l I&w Cc~~ission

CCL~i~crir.g that__.;.;;0;.-.:..:,. .-;.;;.~

1. T~le development of modern techniques for the exploitation of the

livi"lg resources of t~le sea has exposed some of tLese resources to the

da!lger of being ~asted, harmea or exterminated,

~. It is necessary that measures for the conservation of the living

resources of the sea should be adopted ~hen scientifi~ evidence indicates

that they are being or may be exposed to waste, harm or extermination,

3. The primary objective of conservation of the living resources of the

sea is to obtain the optimum sustainable yield so as to obtFJ.in a reaximum

supply of foed and other marine products in a form useful to reankind,

4. Hhen formulating conservation prograIU1les, account should be taken of

the special interest jf the coastal State in maintaining the productivity

of th~ resources of the high seas contiguous to its coast,

5. The nature and scope of the problems involved in tb.e conservation of

the living resources of the sea are such that. there is a clear necessity

that they should be solved primarily on a basis of international co-operation

thrcugh the concerted action of all States concerned, and the study of the

experience of the last fifty years and recognition of the great variety of

conditions under which conservation programmes have to be applied clearly

indica~e that these progralliffies can be more effectively carried out for

separate species or on a regional basis,

has adopted the following articles:
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Article 1: A State whose nationals are engaged in fishing

in any area of the high seas \vhere the nationals of other States

are not thus engaged ~ay adopt measures for regulating and controlling

fishing activities in such areas for the purpose of the conservation

of the living resources of the high seas.

Article 2:

1. If the nationals of two or more States are engaged in fishing

in any area of the high seas, these States shall, at the request of any

of them, enter into negotiations in order to prescribe by agreement

the measures necessary for the conservation of the living resources

of the high seas.

2. If tile States concerned do not reach agreement \dthin a

reasonable period of time, any of the parties ~ay initiate the procedure

envisaged in article 7.
Article 3:
1. If, subsequent to the adoption of the ~easures referred to

in articles 1 and 2, nationals of other States engage in fishins in

the same area, the measures adopted shall be applicable to them.

2. If the States whose nationals take part in the fisheries do

not accept the measures so ac:\pted and if no agreement can be reached

\vithin a reasonable period of time) any of the interested parties may

initiate the procedure envisaged in article 7. Subject to paragraph 2

of article 8, the measures adopted shall remain obligatory pending the

arbitral decision.

Article 4:
1. A coastal State havinG a special interest in the maintenance

of the productivity of the livins resources in any area of the high

seas contiguous to its coasts is entitled to take part on an equal

footing in any system of research and regulation in tt.at area, even

though its nationals do not carry on fishing there.'

2. If the Scates concerned do not reach agreement \'lithi:1 a

reasonable period of time, any of the parties n:ay initiate the procedure

envisaged in article 7.
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Article 5:
1. A coastal State having a special interest in the rraintenance

of the productivity of the living resources in any area of the high

seas contig~ous to its coasts may adopt unilaterally \lhatever measures

of conservation are appropriate in the area where this interest exists,

provided that negotiations 'vith the other States concerned have not led

to an agreement within a reasonable period of time.

2. The measures which the coastal State adopts under the firct

paragraph of this article shall be valid as to other States only if

the following requirements are fulfilled:

(cl) Ttat scientific evidence shmvs that there is an

imperative and urgent need for measures of

conservation;

(b) That the meaSUTes adopted are ba::: 3i on appropriate

scientific findings;

(c) That such r.:easures do not discriminate against

foreign fisherrr.en.

3. If these measures are not accepted by the other States

concerned, any of the parties m~y initiate the procedure env;saged in

article 7. Subject to ~aragraph 2 of article 8, the measure~ adopted

shall rerr.ain obligatoTY pending the arbHrnl de~ision.

Article 6:
L Any State Which) even if its nationals are not engaged in

fishing in an area of the high seas not contiguous to its coast) has

a special interest in the conservation of the living resources in

that area, may request the State '-Ihose nationals are er;gaged in fishing

there to take the necessary measures of conservation.

2. If no agreement is reacned 'vithin a reasonable period, such

State may initiate the procedure envisaged in article 7.
Article 7:

1. The differences betlvF.:en States contemplated in articles 2, 3,

4, 5 and (; shall, at the request of any of the farties, be settled by

arbitration, unless the partie., agree to seek a solution by another

~ethod of peaceful settlement.
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2. The arbitration shall be entrusted to an arbitral commission,

whose members shall be chosen by agreement between the parties.

Failing such an agreement within a period of three months from the

date of the original request, the commission shall, at the request

of any o~ the parties, be appointed by the Se~retary-Generalof th~

United Nations in consultation with the Director-General of the

Food and Agriculture Organization. In that case, the commission shall

consist of four or siz qualifted e:xperts in the matter of conservation

o~ the living resources of the sea and one ezpert in international

law, and any casual vacancies arising after the appointment shall

equally be filled by the Secretary-General. The commission shall

settle its own proceuure and shall determine how the costs and ezpenses

shall be divided between the parties.

3. The commission shall in all cases be constituted within five

months from the date of the original request for settlement, and shall

render its decision within a further period of three months unless it

decides to eztend that time-limit.

Article 8:
1. The arbitral commission shall, in the case of measur~s

unilaterally adopted by coastal States, apply the criterial listed

in paragraph 2 of article 5. In other cases it shall apply these

criteria according to the circumstances of each case.

2. The commission may decide that pending its award the measures

in dispute shall not be applied.

Article 9: The decisions of the commission shall be binding

on the States concerned. If the decision is-accompanied by any

recommendations, they shall receive the greatest possible consideration.

As the Commission has e:xp1ained, these articles were adopted, with certain

modifications, as articles 51 to 59 of the 1956 draft. Article 49 of the latter

draft (corresponding to article 24 of the 1955 draft) merely confirms the principle

o~ the right to fish on the high seas, subject to ej(ceptions contained in treaties
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or in other articles of the present draft. Article 50 of the 1956 draft defines

the expression "conservation of the living resources of the high seas" which

occurs from time to time in the ensuing articles and in the commentaries thereto.

The definition is taken from paragraph 18 of the Report of the Rome Ccnference

(see above).
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Fisheries conducted by r::eans of equipr::ent embedded
ir, the floor of the sen

Article 60

The regulation of fisheries conducted by means of equipr:ent embedded in the

floor of the sea in areas of the hiC;h seas adjacent to the territorial sea of' a

State, mny be undertaken by that State 'Hhere such fisheries have long 'been

maintained and conducted by its nationals, provided that non-nationals are

perr.1itted to particip2.te in such activities on nn equal footing vith nationnls.

Such regulations Hill not, hO\,ever, affect the general status of the areas as high

seas.

Stages and probler:ls in the preparation of the present draft

In his first report (A/CI;.4/17, pages 31-32) the special rapporteur said that

"Fisheries may be described as scdenta:cy either by reason of the specii:::s ivith

\\'hich they are concerlied, that is to say, species attached to the soil or

irregular surfaces of the sea bed, or by ,reason of the equipment employed, for

example, stakes driven into the sea bed". He thought that the problem could be

dealt i,ith in relntion to the prot le!':'. of the continental shelf.

In 1950 the Commission "requested the special rapporteur to study existing

regulntions governing sedentary fisheries and to report on his findings nt the

nex'C session" (A/1316, paragraph 197)

In his second report (A/CN.4/42, pages 51-62) the special rapporteur drew

attention to 8. nun:ber of sedentary fisheries Which, although lying close to the

shore, were outside territorial waters. He pointed out that these sedentary

fisheries could be dealt vith either (i) independently or (ii) as pert of the

regilr.e of the continental shelf or (iii) 2S part of the regin:e of the resources of

the hieh seas. If the regime of the continental shelf i,ere appHed tosuch fisheries,

then the coastal State i,r,: uld h: entitlcod to regulate thEm unilaterally and to

reserve them for its OHn subjects. If, hOHever, the regime ef the resources of the

hi ph seas A.S pl'_pcsed in his repc.rt iiere applied t:, these fisheries, then, although
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the coastal state would be entitled to regulate them unilaterally, it 1v~uld not be

entitled to reserV0 them for its own subjects.

'l11e cQnclusic'D uhich h-: reached, based on a study of the practice of States,

was as 1'ollolvs:

Beds where sedentary fishing is carried on have thus been regarded

hitherto by littcral states as being occupied and constituting property.

states have, however, take~ care to give their rules a liberal interpretation

in regard to subjects of other States, so that international difficulties

have teen avoided. If sedentary fisheries are to be regulated independently

of the c,:utinental shelf, the situation now' existing de facto 'Ivill have to be

retained and the present regime approved as a lex specialis lying outside the

general regime based on the rules relating to the continental shelf and

resources of the sea.

'Ihe special rapporteur therefore proposed that the follmrrng article be

adopted:

Sedentary fisheries characterized by the effective and continued use

ef a part of the high seas without any furmal and repeated protests against

such use having been made by other States, and particUlarly by such States

as, by reason ef their geographical situation, could have put forward

objections of particUlar 1{eight, shall be recognized to be lm-lful, provided

that the rules governing them allO'lv their use by fishing craft irrespective

ot nationality and are limited to maintaining order and conserving the beds

in the best interests of the fisheries by rreans of duties fairly assessed

and collected.

In 1951 (A/1858) the ecrr~ission adopted the follOWing text as article 3 of

Part 11 (Related Subjects) of its Draft Articles on the Continental Shelf and

Related SUbjects:l!

'The regulation of sedentary fisheries may be undertaken by a State in

areas of the high seas contiguous to its territorial waters, where such

fisheries have long been maintained and conducted by nationals of that State,

provided that non-nationals are permitted to participate in the fishing

activities on an equal footing with nationals. Such regulation Will,

however, not affect the general status of the areas as high seas.

The IIrclated sUbjects ll were "ResJurces of the Seall (articles 1 and 2),
IISedentary Fisheries l1 (article 3), and IIContiguous Zones ll (article 4).
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To this the Ccrrmission added the following corrmentary:

1. The Ccrrmission considers that sedentary fisheries should be regulated

independently of the problem of the continental shelf. 'Ihe proposals

relating to the continental shelf are concerned ~vith the exploitation of the

mineral resources of the sUbsoil, ~.,rhereas, in the case of sedentary fisheries,

the proposals refer to fisheries regarded as sedentary because of the species

caught or the equipment used, e.g. stakes embedded in the sea-floor. This

distinction justifies a division ef the two problems.

2. Sedentary fisheries can give rise to legal difficulties only where such

fisheries are situated beyond the outer limit of territorial waters.

3. Banks where there are sedentary fisheries, situated in areas contiguous

to but seaward of territorial waters, have been regarded by seme coastal

States as under their occuration and as forming part of their territory. Yet

this has rarely given rise to compli.cations. The COlunission has avoided

referring to such areas as "occupiedtl or "constituting property". It ccnsiders,

hm.,rever, that the special position of such areas justifies special rights

being recognized as pertaining to coastal States ~.,rhose nationels have been

carrying on fishing there over a long pericd.

4. The special rights which the c~astal State may exercise in such areas

must be strictly limited to such rights as ere essential to achieve the ends

in respect of which they are recognized. Bxcept for the regulaticn of

sedentary fisheries, the waters covering the sea-bed ~.,rhere the fishing grounds

are located remain subject to the regime of the high seas. The existing

rules of customary law by which nationals of other States are at liberty to

ec~age in such fishing on the same footing as the nationals of the coastal

State, s1:oulll continue to apply.

In his fourth report (A/CN.4/6o) the special rapporteur decided to accept the

suggestion that, where a coastal State had excluded non-nationals from participating

in a sedentary fishery in the past, it should be entitled to do so in the future.

Accordingly, he proposed the following text as article 3 (page 132):

The regulation of sedentary fisheries may be undertaken by a State

in areas of the high seas contiguous to its territorial sea, where such

fisheries have long been maintained and conducted by nationals of that

State. Where the coastal State has in the past permitted non-nationals
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to participate in the fishinG, it has na right to exclude them in the

future. Such regulction, how"ever, ,.,ill not affect the general status

of the arC8S as high seas. Sedentary fisheries ~ust not result in

substantial interference with navigation.

In 1953 (A/2456) the Corr~lission, having made it clear in its commentary upon

article 2 of its draft articles upon the continental shelf that the expression

"natural resources" was intended to cover not merely "mineral resources" but also

"the products of sedentary fisheries, in T''J.rticular to the extent that they ,.,ere

natural resources permanently attached to the bed of the sea", decided that e.

separate article on sedentary fisheries was not necessary.

In his report to the eighth session of the Commission in 1956 (A/Crl.4/97

(A/CH.4/97, pe.ges19-20) the special rapporteur pointed out that t{Jere was one

aspect of the question '''hich the C01:lr.lission had overlooked. In 19:11 (A/185S) the

Commission had drnfted an erticle on sedentary fisheries to include (i) fisheries

regarded as sedentary because of the species caught and (ii) fisheries regerded as

sedentary because of the equiprr,ent used, e. g., stakes embedded in the se£'.- floor.

The first class of sedentary fisheries hed since 1953 been regulated as part of the

regir.:e of the continental shelf, b'.lt the effect of the draft adopted by the
\

Commission in that year (A/2456) had beee to leave unregu18ted the second class.

For the equipment used in these fisheries, even though embedded in the sea-floor,

was not devoted to the exploration or exploitation of the natural resources of the

continental shelf. Consequently the Corr~lission's draft articles on the continental

shelf had not covered fisheries of this nature.

In 1956 the Con~issiGn Gccepted the rapporteur's vie,,, and decided that it was

still necessary to have an article regulating fisheries conducted by ffieans of

eqUipment embedded in the floor of the se8~ becGuse such fisheries did not ccme

within the rOGir.le of the continentc.l shelf (see article 68 of the 1956 draft).
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SUB-SECTION C: SUB~WffiINE CABLES M~D PIPELINES

Articles 61-65

(It is convenient to take these articles together.
As regards the laying or maintenance of cables ­
and possibly pipelines - on the continental shelf

see under article 70).

];956 draft

Article 61:

1. All States shall be entitled to lay telegraph, telephone or

high-voltage power cables and pipelines on the bed of the high seas.

2. Subject to its right to take reasonable measures for the

exploration of the continental shelf and ~he exploitation ef its

natural resources, the coastal state may not impede tl:.e lo.ying or

maintenance of such cables or pipelines.

~icle 62: Every State shall take the necessary lL.gislative

me8suresto provide that "the breaking or injury of a submarine cable

beneath the high seas done 'I-lilf'111y or througn culpable negligence,

in such a manner as to be liable to interrupt or obstruct telegraphic

or telephonic comnunications, and similarly the breaking or injury

of a submarine high-voltage power cable or pipeline, shall be a

punishable offence. This provision shall not apply to any break or

injury caused by persons who acted merely with the legitima"te object

of saving their lives or their ships, after having taken all

necessary precautions to avoid 3uch break or injury.

Article 63: Every State shall take the necessary legislative

~easures to provide that, if persons subject to its jurisdiction

who are the owners of a cable orpipoline beneath the high seas, in

layjng or repairing that cable or pipeline, cause a break in or

injury to another cable or pipeline, they shall bear the cost.

Article 64: Every State shall regulate trawling so as to ensure

that all the fishing gear used shall be so constructed and maintained

as to reduce to the minimum any danger of fouling submarine cables or

pipelines.
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Article 65: Every State shall take the necessary legislative

l'1easures to ensure that the owners of ships '-Tho can prove that

tb;y have se.crificed an anchor, a net or any other fishing gear,

in order tc avoid injurillg a s'lbmarine cable or pipeline shall be

indermified by the Cimer of the cable or pipeline, provided the.t

to.e c,mer of ths ship has taken all reasonable precautionary

c~asures beforehand.

Stnges 2nd rroblems in the pre]Jaraticn of the present draf'~,

In his first report (A/CN.4/17, page 16) the special rapporteur referred to

the Convention fer the protection of submarine cables concluded at Paris on

14 ~Lrch 1884, the provisions of which appeared to have been general:y satisfactory.

rrhe 'J::tin provj.sions of this Convention are the follOi-Ting:

Article; I: The present Convent.ion shall be applicable, o'J.tside

of thp territorial ,mters, to all legally established sutmarine cables

Im!ded in the territ.orj.es, colonies or possessions ')f one or l~ore of

t~e High Contracting Parties.

Article 11: The breaking or injury of a submarine cable, dene

"Tillfully or through culpable negligence, and resulting in the total

or partial inter~uption or embarrassment of telegraphic communication,

shall be a punishable offence, but the punishment inflicted shall be no

bar to a civil action for damages.

This provision shall not apply to ruptures or injuries when the

parties guilty thereof have become so simply with the legitirr,ate

object of saving their lives or their vessels, after having taken all

necessary precautions to evoid such ruptures or injuries.

Article Ill: The High Contracting Parties agree to insist, as

far as possible, "Then they shall authorize tbe land:'ng of a

submarine cable, upon suitable conditions of safety, botb as regards

the track of the cable and its dimensions.
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Article IV: The owner of a cable who, by the laying or repairing

of that cable, shall cause the breaking or injury of another cable,

shall be reQuired to pay the cost of the repairs which such breaking

or injury shall have rendered necessary, but such payment shall not

bar the enforcement, if there be.ground therefor, of article II of

this Convention.

Article VII: Owners of ships or vessels who can prove that they

have sacrificed an anchor, a net, or any other implement used in

fishing, in order to avoid injuring a submarine cable, shall be

indemnified by the owner of the cable.

In order to be entitled to such indemnity, one must prepare,

whenever possible, immediately after the accident, in proof thereof,

a statement supported by the testimony of the men belonging to the

crew; and the captain of the vessel must, within twenty-four hours

after arriving at the first port of temporary entry, make his

declaration to the competent authorities. The latter shall give

notice thereof to the consular authorities of the nation to which

the owner of the cable belongs.

Article VIrI: The courts competent to take cognizance of

infractions of this convention shall be those of the country to

which the vessel on board of Which the infraction has been committed

belongs.

rt is, moreover, understood that, in cases in which the

provision contained in the foregoing paragraph cannot be carried out,

the repression of violations of this convention shall take place, in

each of the contracting states, in the case of its subjects or

citizens, in accordance with the general rules of penal compete~ce

established by the special laws of those States, or by international

treaties.

Article X: Evidence of violations of this convention may be

obtained by all methods of securing proof that are allowed by ~he

laws of the country of the court before which a case has been brought.
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\-Ihen the officers co:a:;anding the vessels of "'01' or th2 vcssels

specially commissioned for thnt purpose, of one ef the HiGh

Contra~ting Forties, shall have reaso!: to believe that un infraction

of the :::easures provided for by this Convention has been ccrr.mitted.

by a vessel other than a vessel of war ~ they may require the captain

or ::Jaster to exhibit the official documents furnishing evidence of

the nationality of the said vessel. Surrnary mention of such

exhibition shall at once be made on the do.::uments exhibited.

R2ports may, moreover, be prepared by the said officers,

Whatever may be the nationality. of the inculpated vessel. These

report- shall be drawn up in the form and in the language in use in

the country to ,.;hich the officer drawing them up belongs; they may

be used as evidence in the country in which they shall be lr:voked,

and according to the laws of such country. The accused parties and

the witnesses shall have the right to add or to cause to be added

thereto, in their mm language, any explanati ons that they lYiay deem

proper; these declarations shall be duly signed.

Article XI: Proceedings and trial in cases of infractions of the

provisions of this Convention shall ahlays tal\:e place as sUlr.n:arily

as the laws and regulations in force will permit.

At its second session in 1950 the Corr:rnission agreed on the principle that all

States were entitled to lay submarine telegraph and telephone cables on the high

seas and considered that t:re same principles should also apply to pipelines

(A/1316, paragraph 192).

In his second report (A/CN.4/42, pages 30-35) the special rapporteur recommended

that the principles of the 1884 Convention be applied to pipelines. He referred

also to the difficulty of enforcing the provisions of the 1884 Convention.

He mentioned} for instance} that an international conference met to study the

problem afresh in London in 1913 because damage to submarine cables by fishermen had

become so common. This conference adopted a number ef resolutions. Resolution I

laid &uwn regulations governing the construction of implements used in fishing;

Resolution II stated that it I.;as desirable for each of the States concerned to have

arrangerr.ents for inspecting vessels of its nationality for faulty construction of

such implements; Resolution III simplified the procedure for the submission of
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clair-la for indemnification for the II sacrifice", as defined in article VII of the

18.SLt· Convention, of i:np1Gl,,'~ntG used in fi8hin/3; Resolution IV reccrrJr.ended the

education of semr.en w'ith a vim., to reducing the risks.

The s:r:edal rapforteur refcrr.:::d also to D. number of occasions on ',hich the

probl~F. of protecting cables l:Qd ce~e befere the Institute ef International Law.

Significantly, in 1927, 8.t its Lausanne conference, the Institute adopted

tmaninously three resolutions, but found that the question dealt witll in a fourth

resolution was so difficult that it decided to delete the resolution. The three

resolutions adopted reco~rrended all States (i) to agree to ratify the regulations

laid dmm by the London Conference in 1915 and st~pple;.;enting effectively those

laid dmm by the Po.ris Conferen-::e of 1884; (ii) to urge persons mming or helding

concessions in res:r:ect of sub:~8rine cables to simrlify as far as possible and unify

the formalities reqUired for cC:;lrensation for gear or equipr.:ent voluntarily

destroyed or ahandoned by fishermen or seamen in order to avoid injuring

sub!:mrine co.bles.: and (iii) to agree to achieve uniforl"ity in the repression of

offences and quusl-offences cOl;1:1itted with respect to stlb:;18rir.e cables. The fourth

resolution, which proved so difficult that it had to be ubandoned, was orisinally

drufted cs follo\vs: "It is necessary thut Q videI' basis should be found for the

deten::ination of CC1::lpetence in regard to offences and quasi-offences effectinG

cables, by recognizins as competent both the courts of the nationality cf the

offender and the courts of the port nearest to the scene of the offence or to the

place of destination of the vessel".

The special rapporteur concluded his second report by submitting sever: draft

articles, based upon articles II, IV, VII, VIII bnd X of the 1884 Convention and

twon Resolution I of the London Conference of 1915. The text of the relevant

articles h8S been siven above: the full text of Resolution I of the London

Conference of 1913 is as follows:

It is in the interests of both the fishing industry and the

submarine telegraphic cable service that all implements used in

trawling should be constructed in such a way and kept in such a conditi011

that the dunger of fouling submurine cables on the sea-bed is reduced

to the minimum.
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At the third session of the Commission (see A/1858, paragraph 83;

paragraphs 95-105; and A/CN.4/SR.124> A/CN.4/SR,125, paragraphs 7-36), the view

was expressed that these regUlations were too detailed and that the special

rapporteur should deal with the subject in a general way without going into

details.

Accordingly, in his third report (A/CN.4/51, pages 11-12) the special

rapporteur submitted the following four draft articles only:

Article 1. All States may lay telegraphic cables and pipelines on

the bed of the high seas.

Article 2. The breaking or injury of a submarine cable outside of

the territorial waters, done wilfUlly or through CUlpable negligence

and reSUlting in the total or partial interruption or embarassment of

telegraphic or telephonic communication, or of a submarine pipeline,

shall be a punishable offence, This provision shall not apply to ruptures

or injuries when the parties gUilty thereof have become so simply with

the legitimate object of saving their lives or their vessels, after having

taken all necessary precautions to avoid such ruptures or injuries.

Article 3. The owner of a cable or a pipeline outside of the

territorial waters who, by the laying or repairing of that cable or

pipeline, shall cause the breaking or injury of another cable or pipeline,

shall be reqUired to pay the cost of the repairs which such breaking or

injury shall have rendp.red necessary.

Article 4. All fishing gear used in trawling shall be so constructed

and so maintained as to reduce to the minimum the danger of fouling

submarine cables or pipelines on the sea bed.

In his sixth report (A/CN,4/79) the special rapporteur submitted the

following articles:

Article 16:

1. All States may lay telegraph or telephone cables and pipelines on

the bed of the high seas.

2. Subject to its right to take reasonable measures for the exploration

of the continental shelf and the exploitation of its natural resources,

the coastal State may not prevent the establishment or maintenance of

submarine cables.
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Article 17: The breaking or injuring of a submarine cable

b~neath the high seas done "l'ilfuJ,ly or throuGh culpable

negligence and resulting in the total or partial interruption

or embarrass~ent of telegraphic or telephonic co~munication) or

in the creaking or injury of a submarine pipeline in like

circ~~st1nces, shall be a ptmishable offence. This provision

shall not apply to any break or injury caused by persons who

acted merely 'vith the legitimate object of saving their lives

or their vessels, after having taken all necessary precautions

to avoid the break or injury.

Article 18: If the owner of a cable or pipeline beneath the
\

high seas in laying or repairing that cable or pipeline causes a

br0ak in or injury to another cable or pipeline he shall be

reqUired to pay the cost of the repairs which such breaking or

injury has rendered necessary.

Article 19: All fishing gear used in trlm"ling shall be so

constructed and so maintained as to reduce to the minimum the

danger of fouling submarine cables or pipelines on th0 sea-bed.

The special rapporteur explained that, in drafting the second paragraph of

article 16, he had relied upon the report of the International Lm, Commission

covering the 'fork of its fifth session. In this report (A/2456) the Ccmnission

had adopted eight draft articles on the continental shelf, of which article 5 read:

Subject to its right to take reasonable t:easures for the

exploration of the continental shelf and the exploitation of

its natural resources, the coastal State may not prevent the

establishment or maintenance of submarine cables.

In 1955 (A/2934) the Commission adopted the following texts as Articles 34-38:

Article ")4:

1. All States shall be entitled to l.ay telegraph or

telephone cables and pipelines on the bed of the high seas.

2. Subject to its right to take reasonable mensures for

the exploration of the continental shelf and the exploitation

of its natural resources, the coastal State may not impede the

laying or maintenance of submarine cables.
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Article 35: Every state shall take the necessary legislative

~measures to provide that the breaking'or injuring of a submarine

cable beneath the high seas done wilfully or through culpable

negligence a~d resulting in the total or partial interruption

or embarrassment of telegraphic or telephonic communications,

or the breaking or injuring of a submarine pipeline in like

circumstances, shall be a punj.shable offer:ce. This provision

shall not apply to any break or injury caused by persons who

acted merely with the legitimate object of saving their lives
,

or their vessels, after having taken all necessary precautions

to avoid such break or injury.

Article 36: Every State shall take the necessary legislative

measures to provide that, if persons subject to its jurisdiction

Who are the owners of a cable or pipeline beneath the high seas,

in laying or repairing that cable or pipeline, cause a break in

or injury to another cable or pipeline, they shall bear the cost.

Article 37: Every State shall regulate traWling so as to

ensure that all fishing gear shall be so constructed and

maintained as to reduce to the minimum any danger of fouling

submarine cables or pipelines.

Article 38: Every State shall take the necessary

legislative measures to ensure that the owners of vessels who can

prove that they have sacrificed an anchor, a net or any other

fishing gear in order to avoid injuring a submarine cable shall

be indemnified by the owner of the cable.

It is to be noted that in 1956 the Commission decided that, in principle,

the protection given under the 1884 Convention to telegraph cables, later

extended by interpretation to telephone cables and by the Commission itself to

pipelines, should be extended still further to cover high-voltage power cables.
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SECTION II: CONTIGUOUS ?ONE

Article 66

1956 draft

1. In a zone of the high seas contiguous to its territorial sea, the coastal

State may exercise the control necessary to:

( a) Fr(;v,,-nt 1nfri r:tS,"rr.dlt l)f .1 ts custcn:s, fiscal or snn i tary

regulations within its territory or territorial seaj

(b) Punish infringement of the above regulations corrmitted

within its territory or territorial sea.

2. The contiguous zone may not extend beyond twelve miles from the baseline

from which the breadth of the territorial sea is ffieasured.

Stages and proble~s in the preparation of the present draft

In his first report (A/CN .!~/17, pages 28-31) the special rapporteur considered

the question of the contiguous zone in connexion with the question of the breadth

of the territorial sea. He pointed out that the Preparatory Con:mittee of the 1930
Codification Conference had suggested the following scheme~

(i) limitation, in principle, of the breadth of the territorial

sea to three milesj

(ii) recognition of the claim of certain States specifically

mentioned to a territorial sea of greater breadth;

(iii) acceptance of the principle of a contiguous zone extending

not more than twelve miles from the coast.

This scheme, however, had not proved acceptable in 1930, largely because

some states feared that the recognition of certain rights of control in the

contiguous zone would reSUlt, in the long run, in the confusion of that zone

with the territorial sea.

The special rapporteur also explained that the question of the cont:guo~s

zone was not unrelated to the question of th~ continental shelf. For, i~ agreement

were reached on the principle that the coastal State had certain rights over the

resources of the continental shelf, the discussion would not be ended, since
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probably claims would be put forward for the establishment of a contiguous zone

for other purposes and in other places. Expecially would such claims be put

forward by states to whom nature had denied a continental. shelf.

In 1950 the Commission "took the view that a littoral state might exercise

such control as was required for the application of its fiscal, customs and

health laws, over a zone of the high seas extending for such a limited distance

beyond its territorial waters as was necessary for such application" (A/1316,

paragraph 195).

In his second report (A!CN.4j42, page 51) the special rapporteur suggested

the following text~

On the high seas adjacent to its territorial waters the coastal

state may exercise the control necessary to prevent, within its

territory or territorial waters, the infringement of its customs or

sanitary regulations by foreign ships. Such control may not be exercised

more than twelve miles from the coast.

With one exception this draft followed the text of Basis of Discussion

No. 5 proposed by the Preparatory Committee of the 1930 Codification Conference.

The single exception was that, whereas the Preparatory committee was ready to

recognize the right of the coastal state to exercise in the contiguous zone "the

control necessary to prevent, within its territory or territorial waters, the

infringement of its customs or sanitary regulations or interference with its

security by foreign ships", the special rapporteur of the International Law

Commission was not willing to grant the coastal state rights in the contiguous

zone as regards lIinterference with its security by foreign ships ll.

In the special rapporteurts view, "it would be impossible to dispute the

right of states to institute a contiguous zone for customs purposes. The only

doubtful point remaining is the extent of that zone. With a view to ensuring as

far. as possible the necessary degree of uniformity in this matter, the Commission

might fix the extent of the zone at twelve miles seaward from the coast, as

proposed by the Preparatory Committee of the Codification Conference rf
•

The special rapporteur went on to explain that the number of states claiming

a contiguous zone for sanitary purposes was very small; indeed that, according to

data supplied by the Secretariat, Venezuela was the only state claiming such a
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zone 0 Nevertheless, in view of the close relationship between customs and sanitary

measures, he thought that a contiguous zone could be admitted for both purposes.

But the special rapporteur was not prepared to recognize contiguous zones for

the purposes of oecurity or fishing. A few states claimed contiguous zones for

security purposes, but the tendency to claim a zone for this purpose was less

marked than in the case of customs control. Neither the Hague Codification

Conference in 1930 nor the International Law Commission in its discussions so far

had pronounced in favour of a contiguous zone for security purposes. As for

fishing, although some states claimed a contiguous zone, it was clear that the

recognition of a contiguous zone for purposes of fishing rights would be hotly

disputed. In the special rapporteurfs view, the Question was closely related to

the problem of the protection of the resou~ces of the high seas. A satisfactory

solution of the latter problem would perhaps make it possible to discard claims

concerning fishing rights in a contiguous zone, and also diminish the tendency

to extend the territorial sea for the purpose of protecting fishing ri.ghts •.

In 1951 (A/1858) in Part II (Related Subjects) of its Draft Articles on the

Continental Shelf and Related subjects, the Commiss:i.on adopted the follmling

text as article 4:
On the high seas adjacent to its territorial waters, a coastal

StRte rray exercise the control n~cessary to prevel~ the infringement,

within its territory or territorial waters, of its customs, fiscal

or sanitary regulations. Such control may not be exercised more than

twelve miles from the coast.

In 1953 (A/2456), after the comments of the Governments had been obtained,

the Commission substituted the following text:

On the high seas adjacent to its territorial sea, the coastal

state may exercise 'i.;he control necessary to prevent and punish the

infringement, within its territory or territorial sea, of its customs,

irr~igration, fiscal or sanitary regulations. Such control may not be

exercised at a distance beyond twelve miles from the base line from

which the width of the territorial sea is measured.

The Commission explained that it would be more precise to state that the

cont.iguous zone should extend for twelve miles "from the base line from 'fhich
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the width of the territorial seau than simply for twelVt: miles lIfrom the coast ll
•

Also paragraph 111 of the Commiss ion t s repart reads as follmvs:

It is understood that the term "customs regulations" as used

in the article refers not only to regulations concerning import and

export duties but also other regulations concerning the exportation

and importation of goods. In addition, the Commission thought it

necessary to amplify the formulation previously adopted by referrin:

expressly to immigration - a term which is also intended to include

emigration.

In his 1956 report (A/CN.4/97, page 14) the special rapporteur referred again

to the question of securit:'. He repeated his view that it seemed unnecessary, and

even undesirable, to mention any special right connected with security among the

rights which the coastal state could exercise in the contiguous zone. He thought,

however, that this question should not preclude agreement since, in the majority

of cases, the exercise of customs control would afford a sufficient safeguard to

the coastal state. As to defence measures against an imminent and di.rect threat

to its security, it was clear that a coastal state had an inherent right to take

certain protective measures both within the contiguaus zone and also outside it.

It should be noted also that, in 1956, the COffimission removed matters of

immigration and emigration from the list of matters which the coastal state could

control in the cont iguous zone. The Corr.miss :i.on decided that such control could

be exercised in the actual territory of the coastal state.

Equivalent 1930 draft

See the report of the second Corr~ittee of ~he Conference for the Codification

of International Law held at The Hague in March-April 1930, cited under article .,

above.
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SECTION III: CONTINENTAL SHELF

Articles 67 and 68

(Definition of the "continental shelf" and staten:ent
of the rights of the coastal State over the continental shelf)

1956 draft

Article 67: For the purpose of these articles, the term

tlcontinental shelf tl is used as referring to the seabed and subsoil

of the submarine areas adjacent to the coast but outside the area

of the territorial sea, to a depth of 200 n:etres (approximately

100 fathoms), or, beyond that limit, to where the depth of the

superjacent waters admits of the exploitation of the natural

resources of the said areas.

Article 68: The coastal State exercises over the continental

shelf sovereign rights for ~he purpose of exploring and exploiting

its natural resources.

Stages and problems in the preparation of the present draft

~n his first report (A/CN.4/17, pages 34-41) the special rapporteur traced

the development of the doctrine of the continental shelf ands~:~8rized some of

the problems to which this development has given rise. He concluded that "The

greatest uncertainty still exists as to the exact scope of the concept of the

'continental shelf t and the extent of the portions of the high seas in respect

of which the rights in question are claimed". Consequently, in these conditions,

he thought that it was tlimpossible ••• to adopt the viewpoint that international

law already at the present tin:e recognizes as a rule of customary law that

sovereignty or control and jurisdiction over the continental shelf belong,

ipso facto, or by virtue of theoretical occupation alone, to the riparian State".

Even so, he thought that the present situation disclosed a real need to restrict

the principle of the freedom of the seas.

In the special rapporteur's opinion, the best solution would be tlto allot

the continental shelf to the riparian State, on the condition that such allotment
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,
is accompanied, at the outset, by a precise definition of the rights and duties of

the various states in these areas ll
• He next considered the question whether the

grant of special rights in respect of the mineral resources of the subsoil as well

as marine resources should be made conditional upon the existence of a continental

shelf. He pointed out that this would lead to discrimination against those states

which did not have a continental shelf or whose continental shelf did not stretch

beyond the limits of their territorial waters. It could indeed be argued that such

states would be in no better a position even if the grant of special rj,ghts in

respect of these mineral and marine resources were made independent of the

existence of a continental shelf. For, beyond a depth of 200 metres, which was

approxima'~ely the depth at which there occurred the slope in the sea-floor that

had given rise to the idea of the continental shelf, it was impossible at the

present stage of technical development to exploit from the surface the mineral

resources of the subsoiL Moreover, this depth was also the depth which marked

the extreme limit of the optimum biological conditions both for plants and for the

animal species used for human consumption. Nevertheless, because an element of

unjustifiable inequality was involved, the special rapporteur wondered whether it

would not be better to discard the idea of the continental shelf altogether and

to grant states special rights in sea zones beyond their territorial waters to a

specific distance.

The Commission considered these questions at its second session in 1950, and

paragraph 198 of its report covering the work of this session (A/l3l6) reads as

follows:

The Commission recognized the great importance, from the economic

and social as well as from the juridical points of view, of the

exploitation of the sea-bed and subsoil of the continental shelf.

Methods existed whereby submarine resources might be exploited for

the benefit of lliankind. Legal concepts should not impede this

development. One member of the Commission expressed the view that

the exploitation of the products of the continental shelf might be

entrusted to the international community; the other members considered

that there were insurmountable difficulties in the way of such

internationalization. The Commission took the view that a littoral
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str;t() CGuld ,:c}> r'~ i ".V '.:cntrol arid jurisdiction ever the sea-bed f,nd

subsoil of the submarine areas situated outside its territorial waters

vTith a view to exploring and exploiting the natural resources there.

The area over which such a right of control and ,jurisdiction might be

exercised should be limited; but, where the depth of the waters permitted

exploitation) it should not necessarily depend on the existence of a

continental shelf. The Ccmmission considered that it would be unjust

to countries having no continental shelf if the granting of the right

in question were rrarle dependent on the existence of such a shelf.

In other words) vThile the COffiIDission was not prepared to grant to coastal

states rights over the sea-bed and subsoil except where there was a possibility

of exploitation) it preferred to make the possibility of exploitation the

criterion for the granting of such rights rather than the mere existence of a

continental shelf in a geological sense.

In his second report (A/CN.4/42, page 69) the special rapporteu~ put forward

the two following draft articles~

Article 1: The continental shelf is constituted legally by

the bed and the subsoil of the submarine regions situated off the

coast where the depth of the water does not exceed 200 metres.

Article 2: The continental shelf outside territorial waters

is sub ject to the exercise by the coastal state of a right of

control and ,jurisdiction for the purposes of its exploration and

exploitation.

He explained that, in his view) it would be advantageous to fix the limit

of the continental shelf at the 200 metre line. All discussion of the exact

geological-r-;eographical definition of the continental shelf would then be avoided)

and th8 coastal state would l<:no"1 precisely what its rights were.

At its third session in 1951 (A/1858) the Commission, in Part I (conUnental

Shelf) of its Draft Articles on the Continental Shelf and Related Subjects,

adopted articles 1 and 2 as follows:

Article 1: .,.\8 here used, the term If continental shelf" refers

to the sea-bed and subsoil of the submarine areas contiguous tg the

coast, but outside the area of territorial waters, where the depth



A/c.6/L.378
English
Page 200

of the superjacent waters admits of the exploitation of the natural

resources of the sea-bed and subsoil.

Article 2~ The continental shelf is subject to the exercise

by the coastal state of control and jurisdiction for the purpose

of explori~g it and exploiting its natural resources.

Commenting on artic:~ 1, the Commission was careful to explain that its use

ol the term !lcontinental shelru departed from th8 geological concept of the term.

Hith regard to the question of the 200 metre limit the Commission commented as

fullows =

6. The Commission considered the possibility of adopting a fixed

limit for the continental shelf in terms of the depth of the

superjacent waters. It seems likely that a limit fixed at a point

where the sea covering the continental shelf reaches a depth of

200 metres would at present be sufficient for all practical needs.

This depth also coincides with that at which the continental shelf,

in the geological sense, generally comes to an end and the continental

slope begins, falling steeply to a great depth. The Commission felt,

however, tbr+ such a limit would have the disadvantage of instability.

Technical developments in the near future might make it possible to

exploit resources of the sea-bed at a depth of over 200 metres.

Moreover, the continental shelf might well include submarine areas

lying at a depth of over 200 metres but capable of' being exploited

by means of installatj.ons erected in neighbouring areas where the

deptb does not exceed this limit. Hence the Commission decided

not to specify a depth-limit of 200 metres in article 1. The

Commission points out that it is not intended in any way to restrict

exploitation of the subsoil of the sea by means of tunnels driven

from the main land.

7. The Corr@ission considered the Fcssibility of fixing both

minimum and maximum limits for the continental shelf in terms

of distance from the coast. It could find no practical need

for either, and it preferred to confine itself to the limit laid

down in article 1.
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8. It was noted that claims have been made up to as much as

200 miles; but as a general rule the depth of the waters at that

distance from the coast does not admit of the exploitation of

the natural resources of the subsoil. In the opinion of the

Commission, fishing activities and the conservation of the

resources of the sea should be dealt with separately from the

continental shelf.

Commenting on article 2, the Commission said it accepted the idea that the

coastal state could exercise control and jurisdiction over the continental shelf,

"with the proviso that such control and jurisdiction shall be exercised solely

for the purpose stated. The article excludes control and jurisdiction independently

of the natura'. resources of the sea-bed and subsoil. 11 The Commission tl:cught that

internationalization of the continental shelf was not practical in present

circumstances, but that, provided certain safeguards were observed, exploitation

of the continental shelf by individual coastal states would not necessarily damage

international interests such as shipping.

The Commission stated that it would serve no useful purpose to refer to the

sea-bed and subsoil of the submarine areas in question ~s ~ nullius, capable of

being acquired by the first occupier. Indeed "that conception might lead to chaos,

and it would disregard the fact that in most cases the effective exploitation of

the natural resources will depend on the existence of installations on the

territory of the coastal state to which submarinL areas are contiguous." The

Commission emphasizeQ its views still further in the following paragraphs of its

commentary:

5. The exercise of the right of control and jurisdiction is

independent of the concept of occupation. Effective occupation

of the submarine areas in question would be p~·actically impossible;

nor should recourse be had to a fictional occupation. The right of

the coastal state under article 2 is also independent of any formal

assertion of that right by the state.

6. The Commission has not attempted to base on customary law

the right of a coastal state to exercise control and jurisdiction

for the limited purposes stated in article 2. Though numerous
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proclamations have been issued over the past decade, it can hardly be

said that such unilateral action has already established a new

customary law. It is sufficient to say that the principle of the

continental shelf is based upon general principles of law which

serve the present-day needs of the international cOIDIDunity.

7. Article 2 avoids any reference to "sovereignty" of the coastal

state over the su'r;lLarine areas of the continental shelf. As control

and jurisdiction t,y the coastal State would be exclusively for

exploration and exploitation purposes, they cannot be placed on the

same footing 8S the general powers exercised by a state over its

territory and its territorial waters.

In his fourth report (A/CN .L~/60, pages 103-105) the special rapporteur,

referring to the cOIT~ents of ~number of Governments and experts, stated once

again that he would prefer the adoption of El specific depth-limit for the

L.ontineutal shelf. He a1:;::o suggested the replacement in article 2 of the term

"natural resources" by tht~ term "mineral resources". He pointed out that, in

. adopting the terlli "natural resources", the Commission had not intended the term

to cover fish living in the sea, even species which live on the bottom for a

certain length of t i.me. Nor had. it llieant to cover sedentary fisheries, since it

had provided. separately for them {Article 3 of Part 11 (Related SUbjects) of the

D-raft Articles on the Continental Shelf and. Related Subjects adopted by the

International Law Commission at its third session in 1951 (A/185817.

The spedal rapporteur drew attention to the fact that the absence of any

reference to sovereignt: r in article 2 had been criticized by a number of

Governments. In order to meet this objection, whi18t at the same time maintaining

the COIDmission's object of granti'ng the coastal state rights "exclusively for

exploration and exploitation purposes' (paragraph 7 of the commentary on article 2,

above), th~ special rapporteur suggested that a meeting ground. might perhaps be

found in the use of the phrase 1Jsovereign rights of control and jurisdiction".

Accordingly, the special rapporteur suggested revising articles 1 and 2 as

follows (see A/CN.4/60, pages 122-124):

Article 1: As here used, the term llcontinental shelf" refers.to

the sea-bed and subsoil of the submarine areas contiguous to the coast,
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but outsifu~ the ares of the territorial sea to a depth of 200 metres.

Article 2= Tht:l continental shelf is subject to the exercise by

the coastal state of sovere) ,'r: rights of control and jurisdicti::,n for

the purpose of exploring it and exploiting its mineral resources.

In 1953 (A/2456) the Commission accepted the principle of these amendments,

as regards the 2CO metre depth-limit and as regards the term "sovereign rights tl
,

cut not as reGards the substitution of "mineral resources" for "natural resources tl
•

It actually revised the two articles concerned as. follows:

.~rticle 1: As used in these articles, the term "continental shelf"

refers to the sea-bed and subsoil of the submarine areas contiguous to

the coast, but outside the area of the territorial sea, to a depth of

two hundred metres.

Article 2: The coastal state exercises over the continental

shelf sovereign rights for the purpose of exploring and exploiting

its natural resources.

The Commission explained that it had adopted the 200 metre limit because the

text previously adopted did not satisfy the requirement of certainty and might

give rise to disputes. The actual fig1lre of 200 metres had been chosen because it

,.,as at this depth that the continental shelf, in the geological sense, generally

came to an end. Moreover, the figure was not "arbitrary because it took into

account the practical possibilities, so far as they could be foreseen at present,

of exploration and exploitation.

With regard to the nature of the rights of the coastal state over the

continental shelf, the Commission commented as follows:

68. While article 2, as provisionally formulated in 1951, referred

to the continental shelf as t1 subject to the exercise by the coastal

state of control and jurisdiction for the purpose of exploring it

and exploiting its natural resources", the article as now formulated

lays dmm that "the coastal state exercises over the continental

shelf sovereign rights for the purpose of exploring and exploiting

its natural resources". The formulation thus adopted takes into

account the views of those members of the Commission who attached

importance to maintaining the language of the original draft and
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those '''ho considered that the expression "rights of sovereigntyn

should be adopted. In adoptinE the article in its present formulation

the Commission desired to avoid language lending itself to

interpretations alien to an object which the Commission considers

to be of decisive importance, namely safeguarding the principle of

the full freedom of the superjacent sea and the airspace above it.

69. On the other hand, the text as now adopted leaves no doubt

that the rights conferred upon the coastal state cover all rights

necessary for and connected witn the exploration and the

exploitation of the natural resources of the continental shelf.

These rights comprise full control and jurisdiction and the right

to reserve exploitation and exploration for the coastal state or

its nationals. Such rights include jurisdiction incornexicn with

suppresion of crime.

70. The Commission decided, after considerable discussion, to

retain the term "natural reso1.lrces" as distinguished from the :rore

limited term nmineral resources n• In its previous draft the

Commission only considered mineral resources, and certain members

proposed adhering to that course. The Commission, however, came to

the conclusion that the products of sedentary fisheries, in

particular to the extent that they were natural resources permanently

attached to the bed of the sea, should not be outside the scope of

the regime adopted and that this aim could be Bchieved by using the

term nnatural resources n• It is clearly underst~od, however, that

the rights in question do not cover so-called bottom-fish and other

fish which, although living in the sea, occasionally have their

habitat at tr.e bottom of the sea or are bred there. Nor do these

rights cover objects such as wrecked ships and their cargoes (including

bUllion) lying on the sea-bed or covered by the sand of the subsoil.

71. Neither, in the view of the Cottmission, can the exclusive rights

of the coastal State be exercised in a manner inco~sistent with

existing rights of nationals of other states with re~drd to sedentary

fisheries. Any interference with such rights, when uravoidatly
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necessitated by the requirements of exploration and exploitation

of natural resources, is subject to rules of international law

ensuring respect of the rights of aliens. However, apart from the

case of such eXisting rights, the sovereign rights of the coastal

state over its continental shelf cover also sedentary fisheries.

It n:ay be added that this \'18S the reason why the Commission did

not thi~~< it necessary to retain, among the articles devoted to

the resources of the sea, an article on sedentary fisheri8s.

The Con:mission envisaged the possibility that shallow areas

rendering possible the exploitation of sedentary fisheries n:ay

exist outside the continental shelf. However, that possibility

was considered to be at present too theoretical to necessitate

separate treatment.

In 1956 it was decided, as the Commission has explained, to retain the

reference to the 200 metre depth-limit in the article defining the continental

shelf, but not to make this figure a rigid n:aximum. Thus, in the present draft,

"the term tcontinental shelf t is used as referring to the seabed and subsoil of

the submarine areas of the coast but outside the area of the territorial sea, to

a depth of 200 metres (approximately 100 fathoms),!/ or, beyond that limit, to

where the depth of the superjacent waters admits of the exploitation of the

natural resources of the said areas". The expressions "sovereign rights" and

lI natural resources" have both been retained in the 1956 draft.

!/ Actually 100 fathoms (600 feet): 182.9 metres:
200 metres = 109.3 fathoms.
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Article 6~

(Rights of the coastal State over the continental shelf do not affect
the legal status of the superjacent waters or airspace.)

1956 draft

The rights of the coastal State over the continental shelf do not affect the

legal status of the superjacent waters as high seas, or that of the airspace above

those waters.

Stages and problems in the preparation of the present draft

In 1950 (A/1316, paragraph 200) the Commission decided that there could be

no ~uestion of the coastal State exercising a right of control and jurisdiction

over waters that were outside the limit of territorial waters, even though these

waters might also happen to be above the sea-bed of the continental shelf. Such

waters, it said, remained under the regi~e of the high seas, and the exercise in

them of navigation and fishing rights might be impaired only in so far as was

strictly necessary for the exploitation of the sea-bed and subsoil.

In his second report (A/CN.4/42, page 69) the special rapporteur proposed the

following two articles:

Article 4: The "laters covering the continental shelf outside the

territor:Lal waters re,nain within the regime of the hj.gh seas •

.A.rtic.~~2: The air above the waters covering the continental shelf

outs lcle territorial "aters remains within the regime of the free air.

In 1951 (A/1858) the Commission adopted the following texts:

Article 3: The exercise by a coastal State of cont.rol and jurisdiction

over the continental shelf does not affect the legal status of the

superjacent waters as high seas.

Article 4: The exercise by a coastal State of control and jurisdiction

over the continental shelf does not affect the legal status of the airspace

above the superjacent ,vaters.

In 1953 (A/2456) the Commission slightly revised these text:3 to read as

follows:
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Article 3: The rights of the coastal state oycr i-he c':)lltir.~ntal shelf

do not affect the legal status of the SUpcl'j<lccnt vat\}1'3 0.8 hi:\h Gcas.

Article 4: The ri3hts of the coastal state OY8!' ~he continent::J.l shelf

do not affect the legal status of the airspace ~boY~ the s~perjacent waters.

In 1956 it vas decided to merC;e these tllO texts into a GinGle o.rticlc.
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Article 70

(Submarine cables on the oontinental shelf)

1956 draft

Subject to its riGht to tw(e reasonable reeasures for the eA~loration of the

continental shelf and the eA~loitation of its natural resources, the coastal state

may not impede the laying or maintenance of submarine cables on the continental

shelf •

stages and problems in the preparation of the present draft

In his second report (A/cN.4/42, page 69) the special rapporteur proposed the

f'ollmfing text as article .3:

The recognition of' the control and jurisdiction of the coastal State over

the sea-bed and subsoil outside territorial 'Ifaters does not affect the existing

international lmr 'Ifith regard to the laying and operation of cables or

pipelines on the sea-bed, sUbject, hmfever, to the riGht of the coastal state

to talce reasonable measures in connexion 'I'lith the eArploration and exploitation

of' the resources of the continental shelf.

In 1951 (A/1858) the Comuission adopted the follOlrinG text as article 5:

Subject to the right of a coastal State to tal;:e reasonable measures for

the exploration of the continental shelf and the e:~loitation of its natural

resources, the exercise by such coastal State of col:1trol and jurisdiction over

the continental shelf may not exclude the establishment or maintenance of

submarine cables.

The Corrmission also added the follOWing corrmentary:

1. It must be recogniZed that, in e~~E;rcising control and jurisdiction under

article 2, a coastal State may adopt measures reasonably connected 'Ifith the

exploration and exploitation of the SUbsoil, but it rray not exclude the laying

of submarine cables by non-nationals.

2. The Corrmission considered whether this provision should be extended to

pipelines. If it 'Ifere decided to lay pipelines on the continental shelf of

another country, the Question would be complicated by the fact that purr~ing

stations 'Ifould have to be installed at certain points, and these might hamper
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the e:l\."pJ.oitation of the sub-soil more than cables. Since the question does not

appear to have R'CY practical iruportancc at the presenttin:c} and there is no

certainty that it w'ill ever arise } it i-TaS not thought necessary to insert a

special provision to this effect.

In 1953 (A/2456) the COlouission slightly revised the text of article 5 as

folloi'ls:

Subject to its right to take reasonable measures for the exploration of

the continental shelf and the eA~loitation of its natural resources} the

coastal State may not prevent the establishment or maintenance of submarine

cables.

The Cor.:mission maintained the view' that it '\Tas not yet necessary to provide

rules for the laying of ~)ip(;J.ines.

In 1956 the Commission maintained the substance of the 1953 text. It also

indicated in its commentary that} in principle at any rate, the same rules should

apply to pipelines.
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(In:3tallat:Lons on the continental she If)

1956 dl"aft

1. The explo:ration of the continental shelf and the exploitation of its natural

resources must not result in any unJustifia:ble interference l·rHh naVigation,

f:Lshj,:ng or the conservation of' the living resources of the sea.

2. Sub0ect to the p:cov:i.sions of paragraphs 1 and 5 of this article, the coastal

State is entitled to construct and maintain on the continental shelf installations

necessary for the exploration and exploitation of its natural resources, and to

establish safety zones at a reasonable distance around such instaHations and. take

in those zones me5.suxes necessary for their protection.

:3. Such installations, though upder the jurisdiction of the coastal State, do.

not possess the statu~:; of islands. They have no territorial sea of their ovm,

and their presence does not affect the delimitation of the territorial. sea of' the

coastal state.

110, Due not, ice must 1,(: [~iven of any Buch installati.ons constructed, and permanent

means .for giVing \'iaY'ning of their presence must 'be maintained..

5. Neither the installations themselves, nor the said safety zones around them

may "be established in narrovr channels or i·rhere interference may be caused in

recognized sea lane[i eSBE:'Yltial to inte:cnat:Lonal na,vigation.

Stages and lHoblems in the preparation of' the present draft.-...- ......_ .._----- - ~""" ...-

In 1950 (A/13l6, paragraph 200) the Corr@ission expressed the view that for

Harks and installatioDs established in the waters of the high seas for vrorl~.ing the

sea-bed. and subsoil of the continental shelf). special security zones might be set

up, but that these should not be classed as terri'borial watex's.

In his second re1)oX't (A/CNJI-!Lj,2., page.s 69-70) the special rappo:rteur proposed

t~h(~ follo1'1il1g texts as arti.cles 6, 7 and 8ll

~,rt_1~~!:.-i.: The exploration ana. e:h':ploitaUon of the sea-bed, and subsoil

of' the continenLal i;;he.lf outside the territorial H8,ters is permissible only in

SQ ;far as it doe'] not substant:i.al1y interfere vrith shipping and fisheries,

e.g. in so J:ar ('lE Lt (loes not constttut.e an obl~truction of traffic route;3,

a pollution of fishing waters or their disturbance by seismic operations.
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Artic~~:..e-.I: The coastal State 'ilh:Lch exerc ises ,itD.'iiJdjJ:"ticm c:u.Lll control

over the sea-bed and subsoil of the conti.nental shelf LJIl.t,,c;'.de '(;e:r'ri'h,:)r Cal

'i'lat.ers may IT:i.th a vie"T to the exploTo.,t:l.on ancl exploi.tation of the re[)ou-rces

of such sea-bed and subsoil, construct such permanent or non-pe1'manent

installations as comply 16th the principle 2xp1'essecl in jjrticl~7 6 above J

provided:

(a) that interested parties (e.g. governments shipping and fishing

interests) airlines, etc.) must be duly notified in ad.vance of the

intended construction of such installations, and

(1)) that such installations must be equ.ipped vith efficient 'ivarning

apparatus (lights, sound signals, radar, buoys, etc.).

Article 8: The coastal State vhich is erecting or has erected any

installation of the description referred to in Larticl~7 7 above, l)eing an

installation'ilhich reaches above sea-level, should be entitled to exercise
,

ove1' a limited portion of the I'laters above the continental shelf such control

and jurisdiction as is required for the protection of such :i.nstallatioD j but

no such installation should of itself be considered as an 11 islandl1 or an

11 elevation of the sea-bed" ulthin the meaning o:f bltel'uational lalv. Such

limited portions of the high seas above the continental shelf should "be

referred to as 11 safety zones ll
• Each safety 2,oue should normally be defined.

by a c:i.rcle Ivith a radius of 500 metres around the installation in question.

In 1951 (A/1858) the Commission adopted the fono·l·line; text 8.09 article 6:

(1) The exploration of the continental shelf and the exploitati.oD of. its

natural repources must not result in substantial interference v/Hh navigation

or fishing. Due notice must be given of any installation constructed, ,,:md.

clue means of \-larning of the presence of such L1stallations must be mainta:Lned.

(2) Such installations shall not have the status of islands for t.he purpose

of delimiting territorial "raters j but to reasonable di.stances safety z,ones

may be established around such in$tallatiol1B, 'i-lhe:re the measures necessary

for their protecti.oll may l)e talcen.

It also ac1cled. the following commentaxy:

1. :et is evident that navigation and fiE,hine; on the high seas may "be hampe:ced

to some extent by the presence of installations reqUired. for the exploration

and eA~loitation of the subsoil. The possibility of interference Ivith

1_1

--- -...tI!!!! --~-__:::_~<~......
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naviGation and fishing on the high seas could only be entirely avoided if

the subsoil could be exploited by means of installations situated on the

coast or in territorial ,·raters; in most cases, hm-rever, such e},."Ploitation

vould not be practicable. Navigation and fishing must be considered as primary

interests, so that the exploitation of the subsoil could not be permitted if

it resulted in substantial interference with them. For exan~le, in n~rrovr

channels essential for navigation, the claims of navigation should have

priority over those of exploitation.

2. Interested parties, i.e., not only governments but also groups interested

in naviGation and fishinG, should be duly notified of the constructj.on of

installations, so that these may be mar)(ed on charts. \'iherever possible,

notification should be given in advance. In any case, the installations

should be eql.lipped "rith warning devices (lights, audible signals, radar,

bUoys, etc.).

3. The responsibility for glvlng notification and warninG, referred to in

the last sentence of paragraph (1) of this article, is not restricted to

installations set up on regular sea lanes. It is a general duty devolving

on states regardless of the place w'here such installations are situated.

4. Hhile an installation could not be regarded as an island or elevation

of tL sea-bed vith territorial ,vaters of its mm, the coastal state might

establish narrmf s~fety zones encircling it. The Corrmission felt that a

radius of 500 metres ,vould generally be SUfficient, though it ,·ras not

considered advisable to specify any definite figure.

In 1953 (A/2456) the Corr~ission adopted the following text as article 6:
1. The eA"Ploration of the continental shelf and the exploitation of its

natural resources must not result in any unjustifiable interference uith

navigation, fishing or fish production.

2. Subject to the provisions of. paragraphs 1 an(l 5 of this article, the

coastal state is entitled to construct and maintain on the continental shelf

i~stallations necessary for the exploration and exploitation of its natural

resources and to establish safety zones at a reasonable distance around such

installations and to take in those zones measures necessary for their

protection.
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,. Such installations, though under the jurisdiction of the coastal state,

do not possess the status of islands. They have no territorial sea of their

owr and their presenGe does not affect the delimitation of the territorial sea

ot the coastal state.

4. Due not) ~e must be given of any such installations constructed, and due

m~ans of warning of the presence of such installations must be maintained.

5. Neither the installations themselves, nor the said safety zones around

them may be established in ~arrow'channels or on recognized sea lanes essential

to international navigation.
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Article 72

(Delimitation of the continental shelf)

L Where the same continental shelf is adjacent to the territories of two or more

States whose coasts are opposite to each other, the boundary of the continental,

shelf appertaining to such States shall be determined by agreellient between them.

In the absence of agreement, and unless another boundary line is justified 'by

special c:j.rcuILlstal1ce:3, the boundary is the median line, every point of which is

eg.uidistant from the IJa[,elines from which the breadth of the territorial sea of

each country is measured.

2. Where the same continental shelf is adjacent to the territories of t1VO

adjacent States, the boundary of the continental shelf shall be determined by

agreement betw'een them, In the absence of agreement, and unless another boundary

line is ,justified. by special circumstances, the boundary shall be determined by

application of the principle of equidistance from the baseline from which the

bread'ch of the territorial sea of each of the t1'lO countries is measured.

Stag.es and problems. i~_ t_he preparati2E; of t!:.e. present draft

Paragraph 199 of the Comrnissionts report covering the work of its second

session in 1950 (A/1316) reads as follows:

The Coromiss i,on agreed that, where two or more neighbouring States were

interested in the submarine area of the continenta~ shelf outside their

territorial 'l'raters J boundaries should be delimited. It should not be possible

for States to penetrate into the region attributab le to another State for

'purposes of' control. and jurisdiction.

In his second report (A/CN.4/42, page 70) the special rapporteur proposed the

following text as arti,cle 9:

If' two or more States are interested in the same continental shelf

outside the territorial waters, the limits of the, part of the shelf belonging

to each should. be fixed by agreement between them. In the absence of

agreement the demarcation bet'l'leen the continental shelves of two neighbouring

StateE! should be cODstHuted by the prolongation of the line separating the
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territorial lvaters, and the demarcation betw"een the continental shelves of t'\lO

States se-paratl2d by the sea should be constituted by the median Hne betHeen

the t,vo coasts.

He also added the following note:

It seelllS reasonable to accept, as demarcation line between the

continental shelves of two neighbouring States, the prolong~cion of the line

of demarcation of the territorial waters. The Permanent Court of Arbitration
• J

in its a"lard of 23 October 1909 relating to the sea frontiers bet·ween Norvra.y

and Svleden (Bruns, ¥ontes ~uris Gep.!:1:Uill! Standiger Schie~, page ~"9),

adopted. for that purpose a line perpendicular to the coast drawn from tpe

·point at\,,11.ich the frontier 'betvreen the t"lvO territories reached the sea. The

prolongation of thi.s line could be adopted as" the frontier bet"l'1een the

continental shelves. As the line of demarcation of the continental shelf

common to t"l'1O States separated by the sea, the meclian line betvreen the two

coasts might be adopted, by apalogy with the line of demarcation between

terr:ttorial waters in straits. . The States concerned could, vrhen necesspry J

delimit their continental shelves in some different manner by agreement.

In 1951 (A/1858) the Commission adopted the follmving text as article 7:
T,vo or more states to vrhose territories the same continental shelf' is

contiguous s~10uld establish boundaries in the area of the continental shelf

by agreement. Failing agreement J the pa;rties are under the obligation to

have the boundaries fixed by arbitration.

It also added the follovring commentary:

1. I-ihere the same continental shelf is contiguous to the territories of

two or more adjacent States, the drawing of boundaries may be necessary i.n the

area of the continental shl21f. Such boundaries should be fixed by agreement

among the States concel'ned. It is not feasible to lay dOvTll any general rule

''1hich st,ates shoul.d follmv,; ana. it is not unlH.:ely that difficulties may

arise. For example J no boundary may have been fixed bet"l'1een the respectiye

territorial waters of the interested states, and no general rule exists for

such boundaries. It is proposed therefore "that if agreement cannot be reached

and a prompt solution is needed, the interested Stat~s should be under an

obligation to submit to arbitration ~x aeqyo ~ono. The term "arbitration"

is used in the "lvidest sense, and includes possible recourse to the

International Court of Justice.

km Q~;;
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2. ilhere the territories of tw'o states are separated by an arm of the sea,

the boundary between their continental shelves llould Gene;rally coincide w'ith

some median line between the two coasts. However, in such cases the

configuration of the coast miGht give rise to difficulties in drawing any

median line, and such difficulties should be referred to arbitration.

In his fourth report (A/CN.4/60, pac;e 112) the sp::e:ial rapporteur commented

as follOirs:

"As 'I·ras to be anticipated, article 7 did not meet 'I-lith general approval
/'by the Governments con:mentinc; on the article7. The Commission itself 'I-TaS
a'lmre of the incomplete and tentative nature-of this article, but it believed
that it is not yet possible to lay drn-lll rules to be applied by States for
delimitation of the continental shelf. It did not blink the fact that this
vaGueness mi~ht lead to difficulties, but did not feel capable of proposinG
a ffiore satisfactory system. tl

He thought, hrnoicver, that the problem of delimitation 'I'1Ould be best dealt 'I·rith

from t'l'1O anGles: (i) the boundaries of adjacent continental shelves and (ii) the

boumlaries of opposite continental shelves. \'lit!: regard to the first problem he

thouGht it ~'1Ould be impossible to propose fixed rules so lonG as the question of

the delimitation of the territorial sea bet'l·reen tWG adjacent states remained

unsettled. Hith regard to the second problem, he said that the Commission had

already pointed out that the l)oundary line bet'l-leen opposite continental shelves

generally coincided 'I·rith the median line bet'l·reen the t'l'1O coasts. But in some cases

the configuration of the coasts might be such as to make it difficult to draw any

median line. In those cases there seemed to be no possibility of laying down rules

'I-lhich 'I-lould solve the difficulties once and for all.

In view of the objections raised by many governments to the proposal of

arbitration ex aeguo et bono the special rapporteur suggested (ibid., page 114) that

the last tiTO sentences of the first paragraph of the comments might be amended to

read as follOirs:

If agree~ent cannot be reached and a prompt solution is needed, the

interested states should seek a solution of the problem in accordance with the

rules agreed betl-leen them for the peaceful settlement of disputes. If the

dispute is not submitted to judicial or arbitral settlement, it should be

dealt 'I-iith by conciliation procedure.
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He proposed (ibid., page 129) that the article and con:mcntary be amenll.ed to

read as follmfs:

'l'\.,ro or more states to whose territories the same continental shelf is

contiguous should estab~ish boundaries in the area of the continental shelf

by agreement. Failing agreerr.ent, the parties are under the obligation to

submit the dispute to conciliation procedure.

1. \'Jhere the same continental shelf is contiguous to the territories of

t,vo or more a.djacent States, the drmTing of boundaries may be necessary in

the area of the continental shelf. Such boundaries should be fixed by

agreement among the States concerned. It is not feasible to lay dmm any

general rule ~nlich States should follmr; and it is not unlikely that

difficulties may arise. For example, no boundary may have been fixed betHeen

the respective territorial seas of the j.nterested States, and no general rule

exists for such boundaries.

In the comments on the draft submitted to governments the Commission

had proposed that States should be under an obligation to submit disputes

arising in this connexion to arbitration ex aequo et bono. In viffif of the

objections to this proposal advanced by several governments the Commission

has ronended it. If agreement cannot be reached and a prompt solution is

needed, the interested States should seek a solution of the problem in

accordan~e 'vith the rules aGreed bet'feen them for the peaceful settlement of

disputes. If the dispute is not submitted to judicial or arbitral settlement,

it should be dealt with by conciliation procedure.

2. ~fuere the territories of tHO States are separated by an arm of the sea,

the boundary between their continental shelves would generally coincide with

some median line between the two coasts. Hmrever, in such cases the

configuration of the coast might give rise to difficulties in drrofing any

median line, and such difficulties should be referred to arbitration.

In 1953 (A/2456) the Commission adopted the following text as article 7:
1. \111ere the same continental shelf is contiguous to the territories of t,vo

or more states whose coasts are opposite to each other, the boundary of the

continental shelf appertaining to such states is, in the absence of agreement

between those states or unless another boundary line is justified by special
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circumstances, the median line every point of which is equidistant from

the base, lines from which the width of ~he territorial sea of each country is

mi3asured.

2. vmere the same ~ontinental shelf is contiguous to the territories of two

adjacent States, the boundary of the continental shelf appertaining to such

States is, in the absence of agreement between those States or unless another

boundary line is justified ~y special circumstances, determined by application

of the principle of equidistance from the base lines from wh~ch the width of

the territorial sea of each of the two countries is measured.

The Cowmission explained that, in making these proposals, it had derived

some Guidance from the proppsals of the, Committee of Experts on the delimitation

of territorial vraters (AjCN.~-/61/Add.l). The Commission also said that, haVing

included a general arbitration clause for disputes about the continental shelf as

article 8 of its draft articles, it did not think that any special provision for

disputes over delimitation of the continental shelf was necessary.

On the question of the delimitation of the territorial sea of two adjacent

states, see article 14 above.
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Article 73

(Disputes concerning the continental shelf)

195~._draft

Any disputes that may arise bet"lveen states concerning the interpretation or

application of articles 67-72 shall be submitted to the International Court of

Justice at the reCJ.uest of any of the parties, unless they agree on another method

of peaceful settlement.

Stages ~nd problems in the preparation of the. present draft

The origin of this provision lies in the proposal of the Commission in 1951

that disputes about the delimitatiQn of the continental shelf should be settled by

arbitration (see under article 72). The Commission suggested in 1951 that such

dispQtes should be submitted to arbitration ex aeq~o et bono, although it was made

clear that the term "arbitration" was to be understood in the widest sense, and

that recourse to the International Court of Justice was not to be excluded.

(Corr@entary upon article 7 of Part I of the Draft Articles on the Continental Shelf

and Relate~. SUbjects adopted by the Commission at its third session in 1951 -

see A/1858.)

In his fourth report (A/CN.4/60, page 114) the special rapporteur, noting that

many Governments had objected to the proposal of arbitration ex aeq~o et~ and

still concerning himself specifically with disputes about the delimitation of the··

continental shelf, suggested that the Commission should remove the proposal rf

arbitration ex ~equo et bono from the commentary, and insert the following two

sentences instead:

"If agreement cannot be reached and a prompt solution is needed, the
interested States should seek a solution of the problem in accordance vlith the
rules agreed between them for the peaceful settlement of disputes. If the
dispute is not submitted to judicial or arbitral settlements, it should be
dealt with by conciliation procedure. f1

In 1953 (A/2456) the Commission adopted the following text as article 8 of

its draft articles:
Any disputes which may arise between states concerning the interpretation

or application of these articles should be submitted to arbitration at the

re~uest of any of the parties.
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The Coml1ission m\,-plained that this ii3.S a general arbitration clause intended

to cover, in addition to disputes concerned with the delimitation of the continental

shelves ef neiGhbouring states, "all disputes arising cut of the exploration or the

eA-ploitation of the contincntal shelf". The Commission indicated that, in its

vimT, "therc [n:e compellinG reasons i-Thich render essential a clause of this

nature".
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Annex A

Articles concerning the Lmr of the 8eo., prepared by the International Lo,vl
Commission, together with 0. list of references to the meetings of the Commission
where the mo.tters dec.lt vdth in the articles concerned were principo,11y discussed .

. Article

1

2

3

4

5

6

7
8

9
10
11

12

13
1~·

15
16

17
18

l 19
~

20

f 21I

j.

I

~~.
it =

Meeting

164 - 165 - 252 - 253 - 277 - 278 - 281 - 295 - 324 - 328 ­
361
164 - 165 - 172 - 253 - 277 - 295 - 324 - 328 - 361

65 - 164 - 165 - 166 - 167 - 168 - 169 - 253 - 281 - 295 ­
308 - 309 - 310 - 311 - 312 - 313 - 314 - 315 -' 316 - 324 ­
328 - 361 - 362 - 363
164 - 169 - 170 - 254 - 255 - 256 - 257 - 258 - 277 - 278 ­
281 - 316 - 324 - 328 - 364
164 - 169 - 170 ~ 254 - 255 - 256 - 357 - 258 - 277 - 278 ­
281 - 316 - 317 - 319 - 324 - 328 - 335 - 364 - 365
258 - 259 - 277 - 278 - 316 - 324 -328 - 365
164 - 172 - 317 - 318 - 319 - 324 - 328 - 329 - 365 - 366
259 - 260 - 277 - 278 - 29) - 324 - 329 - 365
259 - 277 - 278 - 295 - 324 - 329 - 365
164 - 259 - 260 - 277 - 278 - 319 - 324 - 329 - 365
260 - 261 - 277 - 279 - 319 - 324 - 329 - 365
164 - 261 - 262 - 265 - 271 - 277 - 278 - 279- 319 - 320 ­
324 - 329 - 366 - 380
319 - 320 - 324 - 329 - 366 - 380
164 - 170 - 171 - 172 - 262 - 277 - 279 - 281 - 320 - 324 ­
329 - 366 - 380
164 - 262'- 277 - 279 - 281 - 299 - 324 - 329 - 366 - 380­
164 - 262 - 263 - 264 - 277 - 279 - 299 - 321~ - 329 - 366 ­
380
164 - 26~, - 265 - 277 - 279 - 299 - 321,. - 329 - 3,66 - 380
164 - 265 ~ 277 - 279 - 299 - 324 - 329 - 367 - 380
164 - 272 - 277 - 299 - 306 - 325 - 329 - 367

- 380
161" - 272 - 277 - 219 - 281 - 299 - 3c6 - 325 ,. 329 - 361 ­
380
164 - 272 - 271 - 279 - 299 - 306 - 325 - 329 - 367 - 380

;,
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Article

22

23
24

25
26

27
28

29 - 31

32

35
36

37
38 - L/·5

h6

Lf7

4·8

49 - 59

60

61 - 65
66

67 - 68

~.c:ct1ng

161f - 277 - 279 - 299 - 306 - 325 - 329 - 367 - 380
16LI. - 272 - 277 - 299 - 306 - 325 - 329 - 367 - 380
164 - 272 - 273 - 277 - 279 - 299 - 281 - 3c6 - 307 - 308 ­
325 -329 - 367 - 380

164 - 273 - 277 - 279 - 299 - 308 - 325 - 329 - 368 - 380
283 - 320 - 326 - 339
63 - 64 - 283 - 284 - 320 - 326 - 329 - 335 - 339 - 340

28L,L - 326 - 341
6h - 121 - 133 - 284 - 285 ,. 293 - 29LI· - 320 - 321 - 326 -

341 - 347 - 348 - 380 .

28Lf - 288 - 321 - 326 - 341 - 342
64 - 285 - 288 - 321 - 326 - 342
6LI - 66 - 122 - 123 - 133 - 285 - 294. - 321· - 326 - 342 ,.

347 - 3Lf8
64 - 121 - 122 - 133 - 286 - 321 - 326 - 343

64 - 66 - 122 - 123 - 133 - 285 - 286 - 294 - 321 - 326 ­
343
65 - 123 - 124 - 133 - 288 - 289 - 290 - 321 - 326 - 343

12LI •• 133 - 290 - 291 - 292 ~ 293 - 321 -' 326 - 330 - 343
64 - 65 - 123 - 124 - 133 - 286 - 288 - 289 - 321 - 32i­

34-3
65 - 125 - 133 - 291 - 321 - 327 - 34·3 - 3LI,Lf - 345 - 34·9

132 - 133 - 291 - 321 - 327 - 345 - 3Lf6
65 - 117 - 118 - 119 - 132 - 206 - 207 ~ 208 - 209 - 210 ­

236 - 237 - 291 - 296 - 297 - 298 ,. 300 .. 301 - 302 - 303 ­
304 - 305 - 306 - 321 - 327 - 336 - 337 - 338 - 350 - 351 ­
352 - 353 - 354 - 355 - 356 - 357

66 - 114 - 119 - 120 -132 - 207 - 208 ., 209 - 234 - 235 .­
291

65 - 124 - 125 - 285 . 286 - 321 - 327 - 346
65 - 69 - 117 - 118 - 120 - 121 - 125 - 132 - 210 - 237 ­

239 - 291 - 348 - 34·9 . 364
66 - 67 - 68 - 69 ~ 113 - 114 - 117 - 118 - 119 - 120 ­

123 - 130 . 131 - 132 - 195 - 196 - 197 - 198 - 199 - 200 ­
2c6 - 207 - 208 - 209 - 210 - 215 - 233 - Z~3l:. _.. 235 - 236 ­
238 - 291 - 357 - 358 - 359 - 380
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69 67 - 68 - 69 - 114 -131 - 198 - 199 - 359
70 114 - 115 - ~31 - 200 - 285 - 286 - 360
71 66 - 69 - 115 - 131 - 198 - 200 - 201 - 202 - 205 - 236 -

238 - 360
72 115 - 116 - 131 - 132 - 201 - 204 - 205 - 234 - 236 - 360
73 116 - 117 - 131 - 132 - 201 - 202 -203 - 204 - 205- 234 ­

236 - 238 - 360 - 361
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Annex B

Articles concerning the La,,,, of the Sea, prepared by the International Law

Commission, tO€;t:ther with a list of refe.rences to the documents in ''1hich Here

tuade the comments of Governments on the draft and provisional articles adopted

by the Commission at its successive sessions.

Article 1

Country

China

Denmark

Dominican Republic

India

Israel

Mexico

Norway

Sweden

Union of South Africa

United Kingdom

Yugoslavia

Country

China

Dominican Republic

Israel

Mexico

Netherlands

S'Vleden

Turkey

United Kingdom
Yugoslavia

Documents

A/CN.4/99, pp. 18-19

A/CN.4/99/Add.9, p. 3

A/CN.4/99, p. 21

A/2934, p. 30; A/CN.4/99, p. 26

A/CN.4/99/Add.l, pp. 27-28

A/2934, pp. 30-31

A/CN.4/99/Add.l, p. 50

A/2934, p. 37

A/2934, p. 40

A/2934, p. l~l; A/CN .4/99/Add .1, p. 61

A/2934, p. 47; A/CN.4/99/Add .l , p. 96

Article 2

Documents

A/CN.4/99, pp. 18-19

A/CN.4/99, p. 21

A/CN.4/99/Add.l, pp. 27-28

A/2934, pp. 30-31

A/2934, p. 34

A/2934, p. 37

A/CN.4/99, pp. 39-40

A/2934, p. 41; A/CN.4/99/Add.l, p. 61
A/2934, p. 47
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Country

Belgium

Cambodia

China
Denmark

Dominican Republic

Ecuador
Egypt

El Salvador

Haiti

Iceland

India

Israel

Italy

Lebanon

Mexico

Netherlands

Norway
Philippines

Sweden

Turkey

Union of South Africa

United Kingdom

United States of America
Yugoslavia

Article 3

Documents

A/2934, p. 25; A/CN.4/99, pp. 10-11

A/CN.4/99/Add.2, p. 3

A/CN.4/99, p. 18

A/CN.4/99/Add.9, pp. 3-4

A/CN.4/99, p. 21

A/CN .l+/L .63

A/2934, p. 27

A/2934, p. 27

A/2934, p. 28

A/2934, fP.29-30; A/CN.4/99/Add.2, pp. 5-10

A/2934, p. 30; A/CN.4/99, p. 26
A/CN.4/99/Add.l, pp. 17-21 andp. 29.

A/CN.4/99/Add.8, p. 5
A/CN.4/99.Add.2, p. 11

A/2934, pp. 30-33
A/2934, pp. 33-J~; A/CN.4/99/Add.l, p. 44

A/2934, P' 35; A/cl':.4/99/Add.l, p. 50

A/2934, p. 37; A/CN.4/99/p. 29

A/2934, pp. 37-38; A/CN.4/99, pp. 31-33
A/CN.4/99, p. 40

A/2934, p. 40; A/CN.4/99, p. 46

A/2934, pp. 41-43; A/CN.4/99/Add.l,pp.61-63

A/2934, pp .45-46; A/CN .4/99/Add .1, p. 82

A/2934, p. 47; A/CN.4/99/l.\dd.l, pp. 97-98



Country

Iceland

India

Norway

Sweden

Union of South Africa

United Kingdcm

Yugoslavia

Country

Belgium
Denmark

Egypt
Haiti

Iceland

India

Mexico
Netherlands

Norway

Sweden

Union of South Africa
United Kingdom

United States of America

Yugoslavia

A/C.6/L.378
English
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Article 4

Documents

A/2934, p. 28; A/CN.4/99/Add.2, p. 4

A/2934, p. 30

A/2934, pp. 35-36

A/2934, pp. 38-39

A/2934, p. 40; A/CN.4/99, p. 46

A/2934. pp. 43-44; A/CN.4/99/Add.l,
pp. 63-65

A/2934, p. 47

Article 5
Documents

A/CN.4/99, p. 11

A/CN.4/99/Add.9, pp. 4-5

A/2934, p. 27
A/2934, p. 28

A/2934, pp. 28-29; A/CN.4/99/Add.2, p. 4

A/2934, p. 30; A/CN.4/99, p. 26

A/2934, p. 31
A/2934, p. 34

A/2934, p. 36; A/CN.4/99/Add.1, p. 50

A/2934, pp. 38-39; A/CN.4/99, pp. 33-35

A/2934, p. 40; A/CN.4/99, p. 46

A/2934, pp. 43-44; A/CN.4/99/Add.1,
pp. 63-65

A/2934, p. 46; A/CN.4/99/Add.l, pp. 82-83

A/2934, p. 47; A/CN.4/99/Add.1, p. 99



A/c.6/L.378
English
AIm.Ex B
Page 4

Article 6

Country Documents

Mexico A/2934, p. 31
United Kingdom A/2934, p. 44

Yugoslavia A/2934, p. 47

Article 7

Belgium

Brazil

China

Denmark

Dominican Republic

Egypt

Iceland

India

Israel

Norway

Sweden

Turkey

Union of South Africa

United Kingdom

United States of America

Yugoslavia

Country

!ndia

United Kingdom

Yugoslavia

Documents

A/CN.4/71, p. 6; A/CN.4/99, p. 11

A!CN.4/99, p. 14

A/CN.4/99, p. 18

A/CN.4/99/Add.9, pp. 4-5

A/CN.4/99, p. 22

A/2934, p. 27

A/2934, p. 29; A/CN.4/99/Add.2, p. 5

A/2934, p. 30

A/CN.4/99/Add.l, pp. 29-30

A/CN.4/99/Add.l, p. 51

A/2934, pp. 38-39; A/CN.4/99, pp. 35-36

A/CN.4/99, p. 40

A/CN.4/99, pp. 46-47

A/2934, p. 44; A/CN.4/99/Add.l, pp. 65-66

A/CN.4/99/Add.l, pp. 83-84

A/2934, pp. 47-48; A/CN.4/99/Add.l, p. 99

Article 8
Documents

A/CN.4/99/Add.3

A/2934, p. 44; A/CN.4/99/Add.l, p. 66

A/2934, p. 48



Country

Brazil

India

Netherlands

United Kingdcm

Yugoslavia

Brazi.l

Denmark

Iceland

India

Union of South Africa

United Kingdcm

Yugoslavia

A/c.6/L.378
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Article 9

Documents

A/2934, p. 26; A/CN.4/99, p. 14

A/CN .1!-/99/Add. 3

A/2<.13h, p. 34

A/2934, p. 44; A/CN.l~/99!Add.l, p. 66

A!2934, p. 48

Article 10

Documents

A/CN.4!99, p. 15

A!CN.4!99/Add.9, p. 5

A!2934, p. 29

A!2934, p. 30

A!2934, p. 4c; t'./CH .4/99, pp. 1+7-48

A/2934, p. 44; A,::~N .4/99!Add .1, p. 66

A!2934, p. 48

Article 11

Country Documents

Belgium A!2934, p. 25

Brazil A!2934, p. 26; A!CN.4/99, p. 15

Haiti A!2934, p. 28

Nebherlands A!2934, p. 34
Nqnvay A!2934, p. 36
Union of South Africa A!2934, p. 40; A!CN.4/99, p. 48
United Kindgcm A/2934, p. 44; A/CN.4/99!Add.l, p. 66
Yugoslavia A!2934, p. 48
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Country

Denmnrk

Indio.

Isro.el
Netherlm:ds

Hol'i'To.y

SI"eden
Turkey

United KinGdom

Yugoslo.vio.

Country

Belgium
In(1io.

Nether10.nds

United Kingdom

Yugos1o.vio.

Country

Belgium

Denmark

Dominican Republic

El So.lvador

Netherlands

Nor'\my

United Kingdom

Article 12

Documents

A/CN.4/99/Add.9, p. 5

A/2934, p. 30

A/CN.4/99/Add.l, pp. 21-22 and p. 30

A/2934, p. 34; A/CN.4/99/Add.l, p. 45

A/2934, pp. 35-36; A/CN.4/99/Add.l, p. 51

A/2934, p. 39

A/CH.4/99, p. 40

A/2934, p. 44; A/CH.4/99/Add.l, pp. 66-67

A/2934, p. 48; A/cn.4/99/Add.l, p. 99

Article 1:;

Documents

A/CN.4/99, p. 11

A/2934, p. 30; A/CN.4/99/Add.3
A/CH.4/99/Add.l, p. 45

A/2934, p. 44; A/CN.4/99/Add.l, p. 66

A/2934., p. 48

Article 14

Documents

A/CN.4/71, pp. 4-8; A/2934, pp. 25-26;
A/CN.4/99, p. 11

A/CN.4/71, p. 8

A/CN.4/71, p. 9

A/CN.4/71, p. 9

A/CN.4/71, p. 10

A/CN.4/71, pp. 11-12; A/2934, p. 34

A/CN.4/71, pp. 13-15; A/CN.4/99/Add.1, p. 51

A/CN.4/71, pp. 15-18; A/2934, p. 44



Country

United Stntes of knerica

Yugoslavia

Country

India

Israel

Netherlands

HOr\oTaY

Union of South Africa

United Kingdom

Yugoslavia

Country

Denmark

Israel

Netherlands

Union of South Africa

United Kingdom

United States of America

Yugoslavia
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Article 14 (continued)

Documents

A/cN.4/71, pp. 18-23

A/cN.4/71, p. 23; A/2934, p. 48;
A/CN.4/99/Add.l, p. 99

Article 15

Documents

A/cN.4/99, p. 27

A/CN.4/99/Add.l, pp. 30-31

A/2934, p. 34; A/cN.4/99/Add.l, p. 45

A/2934,I p. 36; A/cN.4/c;9/Acld.l, p. 51

A/CN.4/99, p. 48

A/2934, pp. 44-45; A/cN.4/99/Add.l, p. 68
A/2934, p. 48; A/CN.4/99/Add.1, pp. 100-101

Article 16

Documents

A/CN.4/99/Add.9, pp. 6-8

A/CN.4/99/Add.l, pp. 30-31

A/2934, p. 34; A/CN.4/99/Add.l, p. 45

A/2934, p. 40

A/2934, pp. 44-45; A/cIJ.4/99/Ac1d.J., p. 68

A/2934, p. 46

A/2934, p. 48; A/CN.4/99/Ac1d.l, p. 102
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Country

Chino.

Denmo.rk

Dominican Republic

IncH::::.

Israel

Italy

Lebanon

Nether10.nc1s

Nonmy

Turkey

United Kingdom

Yugoslavio.

Indio.

Isro.el

lvlexico

Netherlo.nrls

Turkey

Union of South Africo.

United Kingdum

Yugoslo.vio.

Article 17
Documents

A/CH.4/99, pp. J.8-19
A/cn. 4/99/Au.c1.. 9, p. 6
A/CH.!I/99, p. 22
A/2934, p. 30
A/CH.4/99/Add.l, pp. 21-22 and 30-31
A/cn.4/99/Arlcl.8, p. 6
A/CH.4/99/Adcl.2, p. 11
A/2934, p. 35; A/CN.4/99/Acld.l, p. 45
A!2934, p. 36; A/cn.4/99/Arlcl.l, p. 52
A/CH. 4/99, p. 40
A/2934, pp. 44-45; A/CN.4/99!Add.l, p. 68
A/2934, p. 48; A/CH. 4/99/Add. 1, p. 102

Article 18

Documents

A/CH.4/99, p.27
A/CH.4/99/Ac1d.l, pp. 50-31
A/2934, p. 31
A/2934, p. 35
A/CN.4/99, p. 41
A/2934, p. 40; A/CIJ.4/99, p. 48
A/2934, p. 45; A/CN.4/C;9/Ac1c1.1, p. 68
A/2934, p. 48; A/CN.4/99/Ac1c1.1, pp. 101-102



Country

Turkey

United Kingdom

Yugoslo.vio.

country

Chino.

Dominico.n Republic

Isro.el

NOr1-my

Union of South Africo.

United Kingdom

Yugoslo.vio.

country

Isrnel

Netherlnnds

NOr1-my

United Kingclom

Yugoslo.vin

A/C.6/L.;;18
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lQ.'ticle 19
Documents

A/cn.4/99, p. 41
A/2934: p. 45; A/cn)~/99/Add..l, p. 68

A/2934, p. 48

Article 20

Documents

A/crJ.4/99, pp. 18-19
A/cN.4/99, p. 22

A/cH.4/99/Add.l, p. 31

A/cN.4/99/Add.l, p. 52

A/cn.4/99~ p. 49 '

A/2934, p. 45; A/cn.4/99/Add.l, p. 69

A/2934, p. 48; A/cH.4/99/Adcl.l, p. 103

Article 21

Documents

A/cN.4/99/Add.l, pp. 31-32

A/2934, p. 35
A/cN.4/99/Add.l, p. 52

A/2934, p. 45; A/cN.4/99/Add.l, p. 69

A/2934, p. 48; A/cN.4/99/Add.l, p. 103
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Country

Belgium

Turl~ey

United Kingclom

Yugoslnvia

Country

Belgium

Denmnrk

Egypt

Hniti

Italy

Hetherlo..nds

Hon-my

SI-reden

Turl\:ey

Unit.ed Kingdom

Yugoslo..vio..

Article 22
Do::uments

A/CH.4/99, p. 11
A/cu.4/99, p. 41
A/2934, p. 45; A/cH.4/99/Add.l, p. 69
A/2934, p. 48

.Article 23

LSee uncleI' nrticle 2g7

Article 24
Documents

A/2934, p. 26j A/CIT.4/99, p. 12

A/cH.4/99, p. 20j A/cH.4/99/Acld.2) p. 6
A/2934, p. 27
A/2934, p. 28

A/CIJ.4/99/Acld.8, p. 6
A/CH. 4/99/Acld. 1, p. 45
A/2934, p. 36
A/2934, p. 39
A/CIT.4/99, pp. 41-43
A/2934, pp. 44-45j A/CH.L~/99/Add.l, p. 70
A/2934, pp. 48-49



Country

Netherlands

Nor,my

United Kingdom

Country

Isra.el

Netherla.nds

Philippines

Turkey

Union of South Africa

United Kingdom

United States of America.

Yugosla.via.

Country

Belgium

Iceland

India

Isra.el

Netherlands

Poland

Union of South Africa.

United Kingdom

United Sta.tes of America.

A/c.6/L.378
English
Annex. B
Fa.ge 11

Article 25

Documents

A/2934, p. 35

A/2934, p. 36

A/2934, pp. 44-45; A/CN.4/99/Add.l, p. 70

Article 26

Documents

::./crJ.4/99/Add.l, pp. 22-23

A/CIJ.4/99/Add.l, p. 33
A/CN.4/99, pp. 28-29

A/CN.4/99, p. 44

A/CN.4/99/Add.l, p. 3

A/CN.4/99/Add.l, p. 59

A/CN.4/99/Add.l, p. 75

A/CN.4/99/Add.l, p. 85

Article 27

Documents

A/CN.4/99, p. 4

A/CN.4/99/Add.2, p. 10

A/CN.4/99, p. 24

A/CN.4/99/Add.l, pp. 23-24

A/CN.4/99/Add.l, p. 33

A/CN.4/L.53

A/CN.4/L.58; A/CN.4/99/Add.l, p. 3

A/CN.4/99/Add.l, pp. 53-54

A/CN.4/99/Add.l, p. 75
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Country

Netherla.nds

Pola.nd

Union of South Africa.

United Kingc1.cm

United St~tes of funeric~

Yugosla.vic.

Coull-cry

Bra~il

Doninico.n Republic
IntliQ

Irelc..nc..

Israel

Italy

Hetherlanc.ls

Honrc..y

Polo..nd

Union of South Africo.

Unitec1 KinGdom

United states of Americn

YUGoslavia.

Article 28

DOClUuents

A/mr. 4/99/Add. 1, p. 33
A/CN.4/t.53

A/ClI.4/99/Add.l, p. :5

A/CN.4/99/NJd.l, p. 59
A/cn. 4/99/Adc1.1, p. 75
A/cn.4/99/Add.1, p. 86

t.rticlcs 29-31

Documents

A!cn.4/99, pp. 4-6

A/crr.4/99, p. 13

A/Cn.4/99, p. 23

A/CH.h/99, p. 24

A/CIT)~/99/ Add. 4

A./cH.4/99/Adc1.1, pp. 24-25

A/cn.4/99/Aclcl.8, p. 3

A/CIJ.4/99/Add.1, pp. 33-36

A/CH.4/99/Adt1.1, p. 46

A/CN.4/t.53

A/CN" 4/99/Ac1c1.1, pp. 3-4

A/CIJ.4/99/Ac1c1.1, pp. 5!j.-56, o..nc1. p. 59

A/CN.4/99/Ac1d.l, p. 75

A/CN.4/99/Adt1.1, pp. 86-89



Country

Union of South Africa

United Kingclol1l

United St~tes of America

YUGosL~vic.

Country

Belgitll:l

Italy

TIorway

Union of South Africa

United Kingclom

United St~tes of funeric~

Country

Netherlands

Union of South Africc.

United states of Americc.

Yugoslavi~

\

Country

China

Israel

Netherlands

Tu:rkey

A/C. 6/L. 378
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Article 32
Documents

A/CH.4/99/Nld.l, p. 4
A/cn.4/99/Add.l, p. 60
A/CH.4/99/Acld.l, p. 75
A/CIJ.4/99/Acld.l, p. 89

Article 33
Documents

A/CH.4/99, p. 7
A/CH.4/99/Ac1d.8, pp. 3-!r

1\./CIl•4/99/Adcl.1, p • 46
A/cn.4/99/Add.l, pp. 4-5
A/CN.4/99/Add.l, pp. 56-57
A/ CN •. 4/99/Ad-d. 1, p. 75

Article 34
Documents

A/CN.4/99/Adc1.1, pp. 35-37
A/CN.4/99/Adc1.1, p. 5
A/CN.4/99/Adc1.1, p. 75
A/CN.4/99/Adc1.1, p. 89

AJ."ticle 35
Documents

A/CN.4/99, pp. 16-17
A/CN.4/99/Ac1c1.1, pp. 25-26
A/CN.4/99/Adc1.1, pp. 37-38
A/CN.4/99, pp. 44-45
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Article 35 (continued)

Country

Union of South Africa.

United Kingdom

United Sta.tes of America

Yugoslavia.

Country

Netherlands

HOrllD.Y

Union of South Africa

United Sto.tes of America

Yugoslavia

Country

Isra.el

Netherlands.

Union of South Africa

United Kingdom

United Sto.tes of America

Doctunents

A!CN.4!99!Add.l, p. 5

A!CIJ.4!99!Add.l, p. 60

A!CN.4!99/Add.l, p. 75

A!CN.4/99/Add.l, p. 90

Article 56

Doctunents

A!CN.4/99/Add.l, p. 38

A/CN.4/99/Add.l, p. 47

A/CN.4/99/Add.l, p. 5

A/CN.4!99/Add., p.75

A/CN.4/99/Add.l, pp. 91-92

Article 37
Docwnents

A!CN.4/99/Add.l, p. 26

A!CN.4!99!Add.l, p. 38

A!CN.4/99/Add.l, p. 5

A!CN.4/99!Add.1, p. 60

A!CN.4!99/Ac1d.l, p. 75



Country

Belgium

China.

Israel

Italy

Netherlands

Noruny

Polnnd

Union of South Africn

United Kingdom

United Stntes of America

Yugoslavia
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Articles 38-45

Documents

A/CN.4/99, pp.'7-8

A/CN.4/99, p. 17

A/CN.4/99/Add.l, p. 26

A/CN.4/99/Add.8, p. 4

A/CN.4/99/Add.l, pp. 38-41

A/CH.4/99/Add.l, p. 47

A/CN.4/L.55

A/CN.4/99/Add.l, pp. 5-7

A/CN.4/99/Add.l, p. 57 cnd p. 60

A/CN.4/99/Add.l, p. 75

A/CN.4/99/Add.l, p. 92

Article 46

Country Documents

Netherlands A/CN.4/99/Add.1, p. 41

Norvro.y A/CN.4/99/Add.l, p. 47
Poland A/CN.4/L.53
Union of South Africa. A/CN.4/99/Add.l, p. 7
United Kingdom A/CN.4/99/Add.1, p. 57 and p. 60

United States of America A/CN.4/99/Add.l, p. 75
Yugosla.via A/CN.4/99/fdd.1, p. 92

Article 47

Country

Brazil

Iceland

India

Italy

Documents

A/CN.4/99, p. 13

A/CN.4/99/Add.2, p. 10

A/CN.4/99, p. 24

A/CN.4/99/Add.8, p. 4
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Country

Netherlands

Nor,my.
Poland

Union of South Africa

United Kingdom

United states of America

Yugoslavia

Country

Netherlands

Union of South Africa

Uni ted Kingdom

United States of America

Country

Belgium

Brazil

Canada

Chile

China

Denmark

Ecuador

Egypt

France

Iceland

Ar~jrlp. 47 (continued)

Documents

A/CN.4/99/Add.l, pp. 41-2

A/CN.4/99/Add.l, p. 47

A/CN.4/L·53

A/CN.4/99/Add.l, p. 7

A/CN.h/99/Add.l, pp. 57-59 and p. 60

A/CN.4/99, p. 75

A/CN.4/99, p. 92

Article 48

Documents

A/CN.4/99/Add.1, p. 42

A/CN.4/99/Add.l, p. 8

A/CN.4/99/Add.l, p. 60

A/CN.4/99/Add.l, p. 75

Articles 49-59

Documents

A/2456, pp. 42-43; A!CN.4/99, pp. 8-9

A/2456, p. 43; A/CN.4/99, p. 13

A/CN.4/99/Add.7

A/2456, pp. 45-46; A/CN.4/99/Add.l,
pp. 10-11

A/CN.4/99, p. 17

A/2456, p. 48; A/CH.4/86, pp. 2-5;
A/CN.4/99/Add.9, p. 2

A/2456, pp. 49-50; A/CN.4/L.63

A/2456, p. 51

A/2456, p. 52

A/2456, p~. 52-58; A/CN.4/99/Add.2,
pp. 9-10



Ccuntry

Articles 49-59 (continued)

Docun:ents
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India

Israel

Italy

Netherlands

Norway

Philippines

Sweden

Syria

Union of South Africa

United Kingdom

United states of America

Yugoslavia

country

Belgium

Brazil

Chile

Denmark

Ecuador

Egypt

France

Iceland

Israel

Netherlands

Norway

Philippines

Sweden

* See also under articles 67-68

A/CN.4/99, pp. 24-26

A/2456, p. 61; A/CN.4/99/Add.l, pp. 26-27

A/CN.4/99/Add.8, pp. 4-5

A/2456, pp. 61-62; A/CN.4/99!Add.l, p. ~3

A/2456, pp. 62-64 .: A/CN.!!t/99/Add.l,
pp. 47-49

A/2456, pp. 6Lj.-65

A/2456, pp. 65-66: A/CN.4/99, p. 30

A/2456, p. 67

A/2456, pp. 67-68; A/CH.4/99/Add.l, p. 8

A/2456, pp. 68-69; A/CN.4/99/Add.l, p. 59
and A/CN.4/99/Add.5

.4/2456, p. 70; A/CN.4/99/Add.l, PI. (;-81

<~/24r:,6) p. 71; A/CN.4/99/;'.d.d..l, pp. 92-95

Article 60*

Docurr;ents

11 p. 4:;, -'

11 pp. 45-46,
:t p. 48
11 pp. 49-50
tI p. 51,
11 p. 52,
11 pp. 52-1:;8
11 p. 61
11 pp. 61-62
11 p. 64,
tI p. 65,
" p. 66,



United Kingdom

United states of America

1

I
I

A/2456, p. 67
11 , p. 68
11 pp. 69-70,
11 , p. 70
11 , p. 71

A/CN.4/99/Add.8, p. 5
A/CN.4/99/Add.l, pp. 43-44

A/CN.4/99/Add.l, p. L~9

A/CN.4/99, p. 30

A/CN.4/99/Add.l, p. 8

A/CN.4/99/Add.l, p. 59

A/CN.4/99/Add.l, p. 81

A/CN.4/99/Add.l, pp. 95-96

Documents

Documents

Documents

A/2L~56, p. 43

A/2456, p. 43; A/CN)I/99, pp. 13-14

A/CN.4/99/Add.2, p. 3

A/2456, p. 46

A/2L~56, p. 1+9
A/CN.4/99, p. 21

A/2456, p. 50; A/CN.4/L.63

A/2456, p. 51

A/2456, p. 52

Article 66

Articles 61-65

Article 60 (continued)

Country

Yugoslavia

Belgium

Bra.zil

Cambodia

Chile

Country

Country

Ecuador

Egypt

Denmark

Dominica.n RepulJUc

Fra.nce

Italy

Netherlands

Norvmy

S,·reden

Union of South Africa

Syria

Union of South Africa

United Kingdom

United States of America

Yugoslavia.

A/c.6/L.378
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Country
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Documents

Iceland

Israel

Italy

Netherlands

HorI-Tay

Fllilippines

S,Teden

Syria,

Union of South Afric~

UnitelL Kingdom

Unitecl States of .l\merica

Yugosl~vio.

Country

Belgium

Brc..zil

Caqbodia

Chile

Denmcrk

Dominic~n Republic

Ecunclor

Egypt

El Salvador

:;Trance

Iceland

Israel

Italy

Mexico

A/2456, pp. 52-58; A/CH.4/C;9/Ailcl.2, p. 9
A/2456, p. 61

A/CN.4/99/Add.8, pp. 2-3

A/2456, p. 62

A/2L,-56, p. 64

A/2456, p. 64

A/2456, pp. 66-67

A/2456, p. 67

A/2456, p. 68

A/2456, p. 70; ;,/CIJ.4/SS/i.\dc:..l, pp. 57-58
o.neJ. p. 74

A/2456, p. 70

A/2456, pp. 71-72; A/CH.4/99/Auil.l, p. 92

Articles 67-68

Documents

A/2L~56, p. 42

A/2456, p. L~3

A/cn.4/99/Adc1.2, p. 3

A/2456, pp. 43- 45

A/2456, pp. 46-48; A/CIJ.4/86, pp. 1-2

A/CN.4/99, pp. 21-22

A/2456, p. 49; A/CH. 4/1. 63

A/2456, pp. 50-51

A/293L~, p. 27

A/2456, p. 51

A/2456, pp. 52-58; A/CN.4/99/Add.2, p. 8

A/2456, pp. 58-60

A/CH.4/99/Add.8, p. 2

A/2954, pp. 50-35
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iu~ticles 67-68 (continued)

Country

Hetherl::mc1s

IIOl'ilo.y

Plilippines

811E:den

Union of South j'lfrico.

linitell h.ing\.1.om

Unite~ Sto.tes of i~Jerico.

YUGosla.vio.

Country

Documents

A/2456, pp. 61-62
A/2456, pp. 62-63
A/2456, pp. 64-65
A/2456, pp. 65-66
A/2456, p. 67
A/2456, p. 67
A/2456, pp. 68-69; A/CH).~/c)9/11.ck1.l, p. 71
A/2456, p. 70
A/2456, pp. 70-71

,,",rticle 69
Documents

A/2456, p. 42BelGium

Bra.zil

Chile

Dem:o.rk

Ecuo.dor

"
"
"
"

, p. 43
, .

, p. ')

, pp. 46-48
, p. 49

Egypt

El So.lvo..dor

Frc.nce

" ,pp. 5C-51
A/2934, p. 27
l1./2456 , ~. 51

Icela.ncl " , pp. 52-58
Isrc..e1

l;Iexico

Hetherlo.nds

Philippines

S"leden

Syria.

Union of South Africa

11 p. 60,
11./2934, pp. 30-33
A/2456, pp. 61-62

" pp. 62-63,
11 p. 64,
" p. 66,
" p. 67,
" p. 67,



Country

frrtic1c 69 (continued)
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A/2456, p,United Kingdom

United states of illneric::l.

Yugos1o.v1.o.

11

11

Article 70

, p.

, p.

69;

70

71

A/cn.4/99/Ac1d.1, pp. 71-72

Country

BelGium

Bro.zil

Chile

Derur.nrk

Ecuador

Egypt

Frnnce

Ice1nnc1

Isrnel

Hetherlo.nds

Nonmy

Philippines

EJl.reden

Syria

Union of South Africa

United Kingdom

United Stntes of illnerica

Yugoslo.via

Documents

A/2456, p. 42
11 p. 43,
Jl p. 45,
Jl pp. 46-48,
Jl p. 49,
11 p. 51,
Jl p. 51,
11 pp. 52-58J

11 p. 60,
Jl p. 61,
Jl pp. 62-63,
\I p. 64,
Jl p. 66,
Jl p. 67,
Jl p. 6'7,
Jl p. 69; A/CH.4/99/Add.J., p. 72,
11 p • 70.!

Jl p. 71,
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Countl'~r

Brc.::il

Chile

Dc1:rr.C.l"'1:

Fr:::.ncG

Iccl:::.nd

Is1':::.ol

~:ctherlo..l:u.s

l701'm:y

SI1(;(.1.en

Syric-

Union of South Afric:::.

United :a:1Gclcm

United sto..tes of ~ur.Gric::'.

Country

BelGium

Brazil

Chile

Denmark

Ecuador

Egypt

France

Iceland

Article 71
Documm1ts

A/2456, p. 1~2

11 p. 43,
11 p. 45,
11 pp. 46-48,
" p. 49,
11 p. 51;

11 pp. 51-52,
11 pp. 52-58,
11 60,
11 pp. 61-62,
11 pp. 62-63,
11 p. 64,
11 pp. 65-66,
11 p. 67,
11 p. 67,
11 p. 69; A/CIT.lr/~9/AQQ.1, p. 72,
11 p. 70,
Ii' , p. 71

Article 72
Documents

A/2456, p. 42
It p. 43,
11 pp. 43-45,
" pp. 46-1~8,
11 p. 50,
11 p. 51,
" 51, p.
11 52-58, pp.
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Article 72 (continued)

Doctuncnts

~/f456, pp. 60-61
11 , p. 62
11 , p. 63

Isr~el

lretllerl~11tls

Horlr~y

Fhilippines

31feclen

8,jrrin

Union of South Africn

United Kincdora

Unitecl Stc.tes of llmericc.

YUGoslo..vin

11

11

11

11

11

11

, p. 64
, p. 66
, p. 67
, p. 67
, p. 69j I.jCIT.4/99/Atltl.1, pp. 73-71;­

, p. 70
, p. 71

Country

E;lGium

Brazil

Chile

Denmnrl:

Ecuo.clor

Egypt

Fro..nce

Icelo.ncl

I8ro.el

Hetherlo.ncls

Fhilippines

Sl1ec1cn

Syrin

Union of South Africa

Article 73

Documents

A/2456, 1) • 112
11 p. 43,

11 pp. 43-45,
11 pp. 46.118,
11 p. 50,
11 p. 51,
11 p. 51,
11 pp. 52-58,
11 pp. 60-61,
11 p. 62,
11 p. 63,
11 p. 64,
11 66, -
11 p. 67,
11 p. 67,
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l\rticle-73 (continue~)

Country Docun:cnts

, p.

, p."
"

A/2456, p. 69

70
71

UnitecJ Kingd.om

United States of lUncrico.

YUGoslavia
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