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I have the honour, in accordance with Article 41, paragraph 2, of the Statute 
of the Court, to send you herewith an official copy, foe transmission to the 
Security Council ot the united Nations, of an Order of today’s date by which the 
International Court of Justice has indicated provisional measures in the case 
Concerning’Military ana Paramilitary ixtivlties in and against Nicaragua 
(Nicaragua v. United States of America). 

(Signed) Santiago TORRES BERNARUEZ 
kegistrar 

84-12728 1146i (E) / . . . 
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[Original: English ana French] 

10 May 1984 

OhDER 

CASE CONCERNING MILITARY AND PARAMILITARY ACTIVITIES 
Ih ANLi AGAINST NICARAGUA 

(NICARAGUA J!. UNITED STATES OF AMERICA) 

REQUEST FOh THE INDICATION OF PROVISIOKAL MEASURES 

/ . . . 
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INTERNATIONAL COURT OF JUSTICE 

1984 
10 May 

General List 
No. 70 

YEAR 1984 

10 May 1984 

CASE CONCERNING MILITARY AND PARAMILITARY ACTIVITIES IN AND 
AGAINST NICARAGUA 

(NICARAGUA 1. UNITED STATES 0~ AMERICA) 

REQUEST FOR THE INDICATION OF PROVISIONAL MEASURES 

ORDER 

Present : President ELIAS; Vice-President SETTE-CAMARA; Judges LACHS, 
MOROZOV, NAGEh’DRA SINGH, RUDA. MOSLER, ODA, AGO, EL-KHANI, 
SCRWBBEL, Sir Robert JENNINGS, de LACHARRIERE, HBAYE, BEDJAOUI; 
Registrar TORRES BERNARDEZ. 

The International Court of Justice, 

Composed as above, 

After deliberation, 

Having regard to Articlee 41 and 48 of the Statute of the Court, 

Having regard to Articlee 73 and 74 of the Rules of Court, 

Having regard to the Application by the Republic of Nicaragua filed 
in the Registry of the Court on 9 April 1984, instituting proceedings 
against the United States of America in respect of a dispute concerning 
responsibility for military and paramilitary activities in and against 
Nicaragua ; 

Makes... 
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Makes the following Order: 

1. Whereas in the above-mentioned Application the Republic of 
Nicaragua, invoking the declarations of acceptance of the jurisdiction uf 
the Court deposited by both States under Article 36 of the Statute of the 
Court, recounts a series of events over the period from March 1981 up to 
the present day, as a result of which Nicaragua claims to have suffered 
grievous consequences, and claims that “the United States of America is 
using military force against Nicaragua and intervening in Nicaragua’s 
internal affairs, in violation of Nicaragua’s’ sovereignty, territorial 
integrity and political independence and of the mnst fundamental and 
universally-accepted principles of international law”; and whereas, on 
the basis of the facts alleged in the Application, it requests the Court 
to adjudge and declare: 

“(a) That the United States, in recruiting, training. arming, 
equipping, financing, supplying and otherwise encouraging, 
B"ppOrti"g, aiding, and directing military and 
paramilitary actions in and against Nicaragua, has 
violated and is violating its express charter and treaty 
obligations to Nicaragua and, In particular, its charter 
and treaty obligations under: 

- Articles 2 (4) of the United Nations Charter; 
- Articles 18 and 20 of the Charter of the Organization 

of American states; 
- Article 8 of the Convention on Rights and Duties of 

states; 
- Article I, Third, of the Convention concerning the 

Duties and Rights of States in the Event of Civil 
Strife. 

w That the United States, in breach of Its obligation under 
general and customary international law, has violated and 
is violating the sovereignty of Nicaragua by: 

- armed attacks against Nicaragua by air, land and sea; 
- i”curslons into Nicaraguan territorial waters; 
- aerial trespass into Nicaraguan airspace; 
- efforts by direct and indirect means to coerce and 

intimidate the Government of Nicaragua. 

m That the United States, in breach of its obligation under 
general and customary international law, has used and is 
using force and the threat of force against Nicaragua. 

(d) That the United States, in breach of its obligation under 
general and customary international law, has intervened 
and is intervening I” the internal affairs of Nicaragua. 

(e) That... - 
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m Tha? the United States, in breech of its obligation under 
gaollrl and customary international law, has infringed and 
ia if&fringing the freedom of the high sess and 
interrupting peaceful maritime commerce. 

a That the United States, in breach of its obligation under 
general and customary international law, has killed, 
wounded and kidnapped and is killing, wounding and 
kidnapping citizens of Nicaragua. 

a That, in view of its breaches of the foregoing legal 
obligations, the United States is under a particular duty 
to cease and denier immediately: 

from all use of force - whether direct or indirect, overt 
or covert - against Nicaragua, and from all threete of 
force against Nicaragua; 

from all violations of the sovereignty, territorial 
integrity or political independence of Nicaragus, 
including all intervention, direct or indirect, in the 
internal affairs of Nicaragua; 

from all support of any kind - including the provision of 
training, arms, ammunition, finencee, supplies, 
eseietance, direction or any other form of support - to 
eny nation, group. organization, movement or individual 
engaged or planning to engsge in military or paramilitary 
actions in or against Nicaragua; 

from all efforts to restrict, block or endanger access to 
or from Nicaraguan ports; 

end from all killings, woundings and kidnappings of 
Nicaraguan citizens. 

m That the United States has an obligation to pay Nicaragua, 
in its own right and ss parens patriae for the citizens of 
Nicaragua, reparations for damages to person, property and 
the Wicaraguan economy caused by the foregoing violations 
of inCarnationa law in a sum to be determined by the 
C0lJrt. Nicaragua reserves the right to introduce to the 
Court a precise evaluation of the damages caused by the 
United States”; 

2. Having regard to the request dated 9 April 1984 and filed in the 
Registry the same day. whereby the Republic of Nicerague, relying on 
Article 41 of the Statute of the Court and Articles 73, 74, 75 and 70 of 
the Rules of Court, urgently requests the Court to, indicate the following 
Provieional messures to be in effect vhile the Court is seised of the 
cacw introduced by the above-mentioned Application: 

That... 
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-- That the United States should immediately cease and desist 
from providing, directly or indirectly, any support 
- including training, arms, ammunition, supplies, 
assistance, finances, direction or any other form of 
support - to eny nation, group, orga”izatio”, m”“eme”t or 
individual engaged or planning to engage in military or 
paramilitary activities in or against Nicaragua; 

- That the United States should immediately cease and desist 
from any military or paramilitary activity by its own 
officials, agents or forces in or against Nicaragua and from 
any other use or threat of force in its relations with 
Nicaragua”; 

3. Whereas on 9 April 1984, the day on which the Application and 
request for the indication of provisional measures were received in the 
Registry, the Government of the United States of America was notified of 
the filing of the Application and request, in accordance with Article 40, 
paragraph 2, of the Statute of the Court; 

4. Whereas, pursuant to Article 40, paragraph 3, of the Statute and 
Article 42 of the Rules of Court, copies of the Application were 
transmitted to the Members of the United Nations and to other States 
entitled to appear before the Court; 

5. Whereas, taking into account that the Court doee not include upon 
the Beach a judge of Nicaraguan nationality, the Agent of the Republic of 
Nicaragua informed the Court, by a letter dated 17 April 1984, that his 
Government intended to abstain from exercising the right to choose a 
judge ad hoc, conferred by Article 31, paragraph 2, of the Statute of the 
Court, in respect of the proceedings relating t” the present request for 
provisional measures, but reserved the right to do so in respect of other 
proceedings in the present case; 

6. Whereas on 13 April 1984 a letter, dated the same day, was 
received in the Registry from the Ambassador of the United States of 
America in The Hague whereby the Government of the United States 
appointed a” Agent for the purposes of the case, end (inter alla) 
indicated its firm conviction that the Court was without jurisdiction to 
deal with the Application, and was a fortiori without jurisdiction to 
iadicats the provisions1 measures requested by Nicaragua, and requested 
the Court to remove the case from the liet; and whereas by a further 
letter dated 23 April 1984 the Agent of the United States of America 
brought to the notice of the Court information which, in the contention 
of the United States, established that the instruments relied on by 
Nicaragua to found jurisdiction could not serve as basis of jurisdiction, 
and requested the Court to take a” “immediate decision which will 
preclude any further proceedings” on the Application or the request for 

provisional.. . 
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provisio”a1 measures; and whereas the Court, taking into account the 
contents of a letter dated 24 April 1984 from the Agent of Nicaragua, 
decided on 24 April 1984 that it had then no sufficient basis for 
acceding to that request or the earlier request for removal of the case 
from the list; 

7. Having heard the oral obaetvations on the request for ptovisio”a1 
meaautes presented at public hearings held on 25 and 27 April 1984 by the 
follovi”g representatives: on behalf of the Republic of Nicerague: 
LE. Ht. Catlos Argue110 Comez, Agent; ,The Ron. Abram Chayes: and 
Professor Ian Brownlie, Q.C., P.B.A.; on behelf of the United State8 of 
AoetiCa: The Ron. Davis R. Robinnon, Agent; Mt. Daniel W. ll&over”, 
Deputy-Agent ; and Mr. Michael G. Kozak; 

8. Having taken note that the Republic of Nicaragua, et the heati”gr 
of 25 April 1984, submitted ee follows: 

On the question of jurisdiction: 

“The Republic of Nicaragua submite: fitat, that the 
United States Declaration of 26 August 1946, in its original 
form, remained in force e.t the time of the meking of the 
Nicaraguan Application of 9 April 1984. 

Secondly, that the jurisdictional factor should be related 
to the issuea of irreparable prejudice and urgency in 
proceedings concerning interim meaautes; end thirdly. thee 
vithout prejudice to the foregoing, the jurisdictional factor 
in this caee is conducive to the exercise of the power to order 
interim meaautes.” 

On the provisional measures: 

‘Nicerague therefore submits that the Court should issue 
aa order indicating the following interim q eeeutee of 
protection as specified in our tcqueat. 

First, that the United States should ilmPediately ceese end 
derist from providing directly or indirectly any auppott 
including training, anus, ammunition, supplies, easistance, 
finances, direction or any other form of support to any “etio”. 
group, otganization, movement or individual engaged or planning 
to engage in military or paramilitary activities in Ot against 
Nicaragua . . . the”, that the United States should immediately 
cease end desist from any military or paramilitary activity by 
its ovn officials, agents or forces in or aga+t Nicaragua and 
from any other use or threat of force in its relations with 
NiC#ltag"a. 

Finally.. . 
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Finally, the Court should indicate that the United States 
should take no action that would have the effect of extending 
or aggravating the situation pending further consideration of 
this ca8e by the Court”; 

9. HavinS taken note that the United States of America, at the 
hearings of 27 April 1984; submitted as follow: 

“The United States believes that the Court . . . lacks 
jurisdiction in limine. The United States raises thie lack of 
jurisdiction as a plea in bar of fundamental importance...” 

“In sum. under these circumstances the United Staten 
submits that this court should not proceed on Nicaragua’s 
Application and most certainly should not indicate provisional 
measures. ” 

“The United States therefore respectfully reiterates its 
request to the Court that these proceedinSs on Nicaragua’s 
Application and request for the indication of prdvieional 
measures be terminated for once and for all”: 

10. Whereas the Republic of Nicaragua claim8 to found the 
jurisdiction of the Court to entertain the present case upon declarations 
made by the Parties accepting the compulsory jurisdiction of the Court 
under Article 36, paragraph 2, of the Statute of the Court, namely, on 
the one hand, a declaration made by the United States of America on 
14 August 1946 and deposited with the Secretary-General of the 
United Nations on 26 August 1946; .and on the other hand a declaration 
made by the Republic of Nicaragua on 24 September 1929 recoS”lzi”S the 
compulsory jurisdiction of the Permanent Court of International Justice, 
which, it is claimed, continues in force and is deemed, ae between 
parties to the Statute of the International Court of Justice, to be a” 
acceptance of the compulsory jurisdiction of that Court, by virtue of 
Article 36, paragraph 5, of its Statute; and whereae the declaration of 
Nicaragua is unconditional and without reservations, and without limit of 
time, while that of the United States of America is subject, inter alla, 
to a proviso that it is not to apply to 

“M disputes arising under .a multilateral treaty, unless (1) 
all parties to the treaty affected by th& decision are 
also parties to the case before the Court, or (2) the 
United States of America specially agrees to jurisdiction”; 

and... 
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end to a provieo that it “ehall remain in force for a period of five 
years and thereafter until the expiration of eix months after notice may 
be given to terminate*’ the declaration; 

11. Whereas on 6 April 1984 the Government of the United States of 
America deposited with the Secretary-General of the United Nations a 
declaration referring to the declaration deposited on 26 August 1946 and 
lltating that: 

“the aforeeaid declaration shall not apply to disputes with any 
Central American State or arising out of or related to events 
in Central America, any of vhich dispute8 shall be settled in 
such manner as the parties to them may agree. 

Notwithstanding the terms of the aforesaid declaration, 
thi8 proviso shall take effect immediately and shall remain in 
force for two years, BD as to foeter the continuing regional 
dispute settlement procees which aeeks~a negotiated solution to 
the interrelated political, economic end security problems of 
Central America”; 

12. Whereas in the letter from its Ambassador at The Hague to the 
Registrar dated 13 April 1984, the United States Government stated that 
it “aa 

“of the firm view ,that. under the terms of the United States 
Declaration of August 14, 1946, assenting to jurisdiction of 
the Court, end its communication of April 6, 1984, the Court 
lacka jurindiction to coneider the application of the 
Government of Nicaragua”, and that “a fortiori the Court lack8 
jurisdiction to indicete the provisional measure8 requested by 
the Government of Nicaragua”; 

13. Whereae by the letter dated 23 April 1984, referred to above, 
the Agent of the United State8 brought to the notice of the Court 
information and material which, in ,the contention of the United States, 
established that Nicaragua never ratified the Protocol of Signature of 
the Statute of the Permanent Court of International Justice, and 
submitted that accordingly 

“the declaration which Nicaragua made on 24 September 1929 
purporting to accept the Optional Clause “ever entered into 
force. As e result, Nicaragua never accepted the compulsory 
jurisdiction of the Permanent Court. Consequently. Article 36, 
peraSraph 5, of the Statute of the International Court of 
Justice is inapplicable, and cannot eerve as the basis of 
jurisdiction over the Application and the claims contained 
therein or over the Request”; 

and... 
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and whereas it was on the basis of that contention that the Government of 
the United States requested the Court to take “an immediate decision 
which will preclude any further proceedings on the Application and the 
claims contained therein”, or on the request for provisional measures; 

14. Whereas by a letter dated 24 April 1984 the Agent of Nicaragua 
asserted that “Nicaragua ratified in due course the Protocol of Signature 
of the Statute of the Permanent Court” and added that apart frnm 
Nicaragua’s declaration of 1929, “there are in force other treaties which 
provide this Court jurisdiction “ver the Application”; whereas however 
no specification or citation of such treaties was provided; 

15. Whereas on 24 April 1984 the Court decided that It had then no 
sufficient basis for acceding to the request of the United States 
immediately to preclude any further proceedings, or to the request 
contained in the letter from the United Staten Agent of 13 April 1984 
that the Court should remnve the case from the list; 

16. Whereas during the hearings counsel for Nicaragua stated that 
“the Protocol of Signature of [the Statute of] the Permanent Court was 
ratified by the relevant organs of the Constitution of Nicaragua”; 
whereas counsel for Nicaragua also drew attention, as relevant to the 
asserted legal validity of the Nicaraguan declaration of 1929, to its 
inclusion in the Yearbook of the Court, the mention of Nicaragua as a 
State accepting the cotipulsory jurisdiction of the Court in the 
United States official publication Treaties in Force and “the standard 
United Nations Information Book on the International Court”, and to the 
reliance on the 1929 declaration by Honduras in its Application 
instituting the case concerning the Arbitral Award Made by the King of 
Spain on 23 December 1906, the relevant passage of which reads as follows: 

“Nicaragua has also declared that she recognized the 
compulsory jurisdiction of the Permanent Court of International 
Justice. Thle declaration was dated 24 September 1929. By a 
Decree dated 14 February 1935, the Senate of Nicaragua ratified 
the Statute and the Protocol of the Permanent Court of 
I”ter”atio”al Justice. On 11 July 1935, a similar decision was 
taken by the Chamber of Deputies (Official Gazette, Organ of 
the Government of Nicaragua. Year 39, No. 130, page 1033, and 
No. 207, page 1674). On 29 November 1939, the 
Secretary-General of the League of Nations received a telegram 
signed “Relaciones”, notifying him of the ratification by 
Nicaragua of the Statute and Protocol of the Court. Having 
regard to these facts, the declaration of 1929 entered into 
force and continues to be valid by virtue of Article 36, 
para. 5, of the Statute of the International Court of Justice.” 
(I.C.J. Pleadings, Case concerning the Arbitral Award made by 
the King of Spain on 23 December 1906 (Honduras ~-Nicaragua), 
Vol. I., 1960, pp. 8-9 (translation)); 

17. Whereas.. . 
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17. Whereas the Government of the United States of America has 
brought to the notice of the Court information and material to show that 
no instrument of ratification of the Protocol of Signature of the 
Permanent Court of International Justice Statute WBB ever deposited with 
the Secretary-General of the League of Nations; whereas that material 
includes a telegram, referred to in the last Report of the Permanent 
Court (P.C.I.J., Series E, No. 16, p. 331), received in November 1939 by 
the Secretariat of the League of Nations from the Foreign Ministry of 
Nicaragua, announcing the ratification of the Protocol of Signature and 
indicating that the instrument of rstificetion was to follow; the file 
of the League of Nations Secretariat on’the .matter, containing the 1939 
telegram but showing no receipt of any such instrument, and containing 
also a letter from the Acting Legal Adviser of the League to the 
Government of Nicaragua, stating thet deposit of the instrument of 
ratification was necessary “to establish effectively the obligation”; a 
letter of 1943 from the United States Ambassador in Managua, recounting 
that the Foreign Minister of Nicaragua had informed the Ambassador that a 
1935 Decree for ratification had “ever been published in the Nicaraguan 
official journal La Gaceta, 88 required for its entry into force; end 
whereas the Agent of the United States etated that a” examination of 
La Caceta for the period 1943 to 1946 showed no trace of the publication 
of any such Decree; whereas the United Statee, referring to the mention 
of the Declaration of Nicaragua in the Yearbook of the Court, has drawn 
attention to the footnote included in that publication from 1955-1956 
onwards; and whereas the United States accordingly contends that 
Nicaragua either “ever ratified the Protocol of Signature, or at all 
events never took the step df depositing a” inetrument of ratification of 
the Protocol of Signature prior to the dissolution of the League of 
Nations on 18 April 1946, that Nicaragua therefore “ever became a party 
to the Statute of the Permanent Court, that 88 a result the 1929 
declaration of acceptance of jurisdiction “ever came into force, and that 
accordingly Nicaragua cannot be deemed to have accepted the compulsory 
jurisdiction of this Court under Article 36. paragraph 5, of the Stature 
of rhe Court; 

18. Whereas the Court notes that the Declaration in the Yearbook was 
accompanied, respectively, in the volumes for 1947-1948, 1948-1949 and 
1949-1950 and in the volumes from 1955-1956 onwards. by the following 
footnotes: 

“Declaration made under Article 36 of the Statute of the 
Permenent Court of International Justice and deemed to be etill 
in force (Art. 36 (5) of the Statute of the present Court).’ 
(I.C.J. Y&rbooks;li47-1948, p. 39; 1948-1649, p. 37; 
1949-1950. p. 41. See also w., 1946-1947, p. 111.) 

“According to a telegram dated November 29th. 1939, 
addreesed to the League of Nations, Nicaragua had ratified the 
Protocol of Signature of the Statute of the Permanent Court of 
International Justice (December 16th. 1920), end the instrument 

of... 
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of ratification was to follow. It does not appear, however, 
that the instrument of ratification we8 ever received bv the 
League of Nations” (I.C.J. Yearbook, 1955-1956, p. 195: See 
ala0 w. ) 1946-1947, p. 210); 

19. Whereas in his oral reply, the Agent of Nicaragua assured the 
Court that the ratification of the Protocol of Signature of the Statute 
of the Permanent Court of International Justice was decided, following 
l pprovel by the President of the Republic of Nicaragua. by the Senate and 
the Chamber of Deputies in 1935, and the necessary publications effected 
in La ceceta; that the statement of the United States Ambassador in 
Nicara&ua in 1943 we6 wrong, and the opinion of the Ambassador wee of no 
value es to Nicaraguan law; whereas the Agent eleo stated that “When the 
Statute of the [Permanent] Court became a law of Nicerague, this fact vae 
notified to the Secretary [General] of the League of Nations” in 1939, 
and, referring co the start of the Second World War, he obeerved thet 
“There are quite obvious reaeons why this ratification may not have 
reached Geneva at the time”; 

20. Whereas on the basis of its contentions eet out 
United States submits that the jurisdictional Instrument 
ir lacking entirely, that this is an issue which ca” and 
addressed immediately by the Court, and that 

above the 
of the Applicant 
must be 

“Unless Nicaragua can plainly show the Court that it 
deposited its instrument of ratification to the Protocol of 
Signature vith the League of Nations before April 1946. or that 
it depoeited with the Secretary-General of the United Netions. 
prior to the filing of its Application on 9 April 1984, B 
declaration pursuant to Article 36 (2) and (4) of thie Court’s 
Stecute, these proceedings must be terminated immediately and 
the Application and request removed from the Court’s List”; 

21. Whereas the Court undoubtedly possesses, and has in the pest 
exercised. a power sumiaarily to remove a caee from the General Liet in 
circumstances in which the Applicant L vhile inviting the State named ea 
Rdrpondent to accept jurisdiction ad hoc - itself concedes that there ie 
DO eubeisting title of jurisdiction; whereas however in the present ceee 
the Applicant has indicated a subsisting title of jurisdiction, namely 
the United States acceptance of compulsory jurisdiction dated 
26 Atqtuet 1946; whereas the question is thus not whether a 
juriedictional instrument exists, but whether Nicaragua, having deposited 
. declaration of acceptance of the jurisdiction of the Permanent Court Of 
Lntcmatfonal Justice, can claim to be a “State accepting the same 
obligation” within the meaning of Article 36, paragraph 2, of the 
Statute, so 88 to invoke the United States declaration notwithstanding 
the fact ~that, as it appears. no instrument of ratification by Nicaregua 
of the Protocol of Signature of the Statute of the’ Permanent Court “as 
received by the League of Nations; whereas the Court considers that 
where the contentions of the parties disclose a “dispute as to whether 

the... 
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the Court has jurisdiction”, 
of the Statute, 

in accordance with Article 36. paragraph 6, 

Court”. 
“the matter shall be settled by the decision of the,, 

that is to say by a judicial decision stating the reasons on 
which It la based end rendered after fully hearing the parties; whereas 
therefore the Court iB unable to accede to the request of the 
United States of America summarily to remove the case from the ,list; 

22. Whereas the United States of America further relies on the 
declaration deposited on 6 April 1984, and contends that that declaration 
lr a valid euspension or modification of the United States declaration of 
26 August 1946, and that since the dlapute which the Republic of 
Nicaragua seeks to bring before the Court by Its Application falls 
rquarely vlthln the terms of the exclusion of “disputes with any 
Control American State or arising out of or related to events in 
Central America” ,,for that reason the 1946 declaration Is ineffective to 
confer ju,rladictlon on the Court to entertain the present case; 

23. Whereas counsel for Nicaragua has drawn attention to the fact 
tht the United States declaration of 1946 YB(I subject to the proviso, 
noted In paragraph 10 above. that six montha’ notice “(LB required to 
terminate it, and contends that 

“First, the principles of the law of treaties apply 
generally to the modification and termination of declarations 
of acceptance of jurisdiction under the optional clause. 
Secondly. a decla?atlon which lays down exprees conditions for 
termination ot modification cannot be terminated or modified 

,except on those conditions or on 8ome other ground recognlzed 
In the law of treaties. Thirdly, the conditions laid down In 
respect of termination or modification mu8t also be compatible 
with the Statute of the Court. Fourthly, the United States 
[declaration] of 6 April 119841 16 an Invalid attempt to modify 
or vary the existing United States Declaration which has been 
neither validly varied nor terminated and thus remains in 
force. Flfthly, and alternatively, the [declaration] of 
6 April [19S4) has the effect of terminating the original 
Declaration but . . . on its exprees terms that termination can 
only take effect six months after notice”; 

whereas the reply of the United States is that the period of SIX months’ 
notice applies only to termination of the 1946 declaration, and the 
declaration of 6 April 1984 “did not terminate or purport to terminate 
the 1946 Declaration”; that the United States had the right to modify or 
auqpcnd the operation of Its 1946 declaration and “~a8 entitled, before 
Nicaragua filed its Application, to qualify its 1946 Declaration in any 
rampeer,, Including suspension of the operation of the eix-month~~notlce 
provision”; that the Nicaraguan declaration of 1929, assuming it had any 
validity, was “immediately terminable”, end that “in accordance with the 
principle of reciprocity”, the United States %as. therefore, entitled to 
Introduce a temporal qualification into its declaration with Immediate 
effect”; 

24. Whereas... 
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24. Whereas on a ‘request for provisional measures the Court need 
not. before deciding.whether or not to indicate them, finally satisfy 
iteelf tht it has jurisdiction on the merits of the cese, or, as the 
use mey be, that an objection taken to jurisdiction is well-founded, yet 
it ought not to indicate such me8sures unless the provisions invoked by 
the Applicant appear, prims facie, to afford s basin on which the 
jurisdiction of the Court might be founded; 

25. Whereas ,the Court,, having given the netter the fullest 
coneideration compatible with the requirementa of urgency imposed by e 
request for the indication of provisional meastires, finds thee Nicaregue. 
.e euthorized by the second paragraph of Article 36 of the Stetute~ of,,the 
Permanent Court of International Justice, made, on 24 September 1929, 
following its signature of the Protocol to which thet. Statute wee 
edjoined. an unconditional Declaration recognising the compulrory 
jurisdiction of the Permanent Court, in particular vithout condition es 
to retificstion and without limit of time, but it hea not so far been 
eeteblished to the Court’s satisfaction that Nicarague everYdeposited en 
instrument of ratification of that Protocol; whereas however the Court 
ie not convinced, by the arguments 80 far addressed to it, thet the 
ebeence of such effective ratification excluded the operation of 
Article 36, paragraph 5, of the Statute of the present Court. end 
prevented the trsnsfer to the present Court of the decleration es (1 
reeult of the consent thereto given by Nicaragua which, having been 
represented et the San Francisco Conference, signed and ratified the 
Charter and thereby accepted the Statute in which Article 36. 
peregraph 5, appears (see Aerial Incident of 27 July 1955 (Israel V. 
Bulgeria), I.C.J. Reports 1959, p. 142; Temple of Preah Viheer 
(Preliminary Objections) I.C.J. Reports 1961, p. 17); 

26. Whereas the Court will not now make any final determination of 
the question of the present validity or invalidity of the declaration of 
24 September 1929, and the question whether or not NIcerague accordingly 
w.e or ves not, for the purposes of Article 36, paragraph 2, of the 
Stetute of the Court e “State accepting the seme obllgation”~as the 
U+tCd States of America et the date of filing of the Application, SO .(I 
to be sble to rely on the United States declsrstioo of 26 Aqust 1946, 
nor of the question whether, as a result of the declaration of 
6 April 1964, the present Applicstion is excluded from,the scope of the 
acceptance by the United States of the compulsory jurisdiction of the 
court; whereas however the Court finds that the,two declarations do’ 
neverthelees~~appear,to afford a basis on which the jurisdiction of the 
Court might be founded; 

27. Whereas by the terms of Article 41 of the Statute the Court ,mey 
lndicete provisional measures only when it considers thet circumstances: ” 
eo require to preserve the rights of either party; 

28. whereas... 
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28. Whereas the circumstances alleged by the Republic pf,Nicarsgua 
which in ,ita submission require the indication of provisional mesl)urc@ in 
the present csse are stated in the request filed on 9 April 1984 as 
followe: 

“- The United States is presently engaged in the “se of force 
and the threat of force against Nicaragua through the 
instrumentality of a mercenary army of more than 10.000 men, 
recruited, paid, equipped, supplied. trained and directed by 
the United States, and by means of the direct action of 
personnel of the Central Intelligence Agency end the U.S. 
armed forces. The United States hss publicly accepted 
responsibility for these sctlvities. 

- These activities have already resulted in the deaths of more 
than 1,400 Nicsrsgusns. military and civlllan. serioue 
injury to more than 1,700 others, and $200.000,000 in direct 
damage to property. 

- The object of these activities, ss admitted by the President 
of the United States, senior U.S. officiale and members of 
Congress, is to overthrow or at least destsbilire the 
Government of Nicaragua. 

- The sctivities of the United States are not mere isolated 
incursions or incidents. They sre part of a continuing and 
organlzed campaign of unlawful use of force that, from its 
beginnings in 1981, hss steadily expanded - and is 
continuing to expand - in size, scope and intensity and in 
the grievous losses of life and property inflicted on 
Nicsrsgus and its people. 

- These sctivities are mounting in intensity and 
destructiveness as this csse 18 filed. In Flsrch. 1984. 
6,000 U.S.-bscked mercenaries initiated the largest assault 
to date on Nicaraguan territory. Heavy fighting is still 
taking place, end casualties sre high. 

- Simultaneously with their assault., the mercenary forces 
announced that they had mined the Nicaraguan Porte of 
Corinto, Puerto Ssndino and El Bluff, 8s part of a” effort 
to cut off Nicaragua economlcslly from the rest of the 
world. Five foreign commercial vessels have already been 
disabled by exploding mines, and many others have cancelled 
Bcheduled shipments to and from Nicaragua for fear of the 
mines. Taken together with the previous bombings of 
i”ter”stionsl airports, these new actions represent not only 
a” effort to cut Nicaragua’s vital trade end communications 

with... 
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with the outside world, but constitute a mortal hazard to 
third parties engaged in peaceful international commerce and 
travel. 

- As this request is filed, the U.S. Administration ie seeking 
and the Congress is considering $Zl,OOO,OOO in additional 
funding to continue and to further elrcalete this campaign of 
military and paramilitary activities against Nicaragua”; 

29. Whereas in support of its allegations, the Government of 
Nicaragua has produced affidavits sworn by its Foreign Minister and its 
Vice-Minister of the Interior; a memorandum allegedly addressed to the 
United States Embassy in Honduras by the “mercenary leaders - the Task 
Force Commanders of the FDN amd HISURAS”; United States legislative 
q e*B”reB; texts of statements made in public or to the press by the 
Preeident of the United Staten and senior officials of the United States 
administration; and a large number of reports in newspapers and review 
publiehed in the United States; 

30. Whereas 80 far as the factual correctness of the allegations 
made against It is concerned, the Government of the United States of 
America, in view of its contention that the Court totally lacks 
jurisdiction in this case, has stated “The United States does not intend 
to engage in a debate concerning the facte alleged by Nicaragua. given 
the abeence of jurisdiction”, but that “The United States does emphasize 
that it has admitted nd factual allegations of Nicaragua vhateoever”; 
whereas however counsel for the United States has alleged that Nicaragua 
is itself deeply involved in insurgencies in neighbouring countries, in 
furtherance of ite “active promotion for ‘revolution without frontiers’ 
throughout Central America”, and haa been engaged in a continuing traffic 
in weapons; that Nicaragua’8 armed forces have conducted open armed 
attacks across its bordera, as a result of which Hondurea and Costa Rice 
have repeatedly proteeted; and that Nicaragua’8 neighboura have turned 
to the United States for security assistance, and there ha8 been 
increaecd co-operation among those countries in collective self-defence 
lUe&S”reB; whereas in reply, the Agent of Nicaragua has contended that 
neither the United States. nor othe.r States referred to, have made any 
claim of self-defence, individual or collective: 

31. Whereae the Court has available to it considerable fnformetion 
concerning the facts of the present case, including official statements 
of United States authorities; whereas, the Court, in the context of the 
present proceedings on a request for provisional measurea, has in 
accordance with Article 41 of the Statute to consider the circumstances 
drawn to its attention as requiring the indication of provieional 
measure8, but cannot make definitive findings of fact, and the right of 
the respondent State to dispute the fact8 alleged and to submit arguments 
in respect of the merits must remain unaffected by the Court’s decision; 

32. Whereas.. . 
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32. Nlmreaa the power of the Court to indicate provisional measures 
under Artlola 41 of the Statute haa ae its object to preserve the 
respactiw righta of either party pending the decision of the Court; and 
whereas the legal rights for the protection of which Nicaragua claims, 
that provlsional measurea are required are stated by it to be aa follows: 

“- the righta of Nicaraguan citizens to life, liberty end 
security; 

- the right of Nicaragua to be free et all timee from the “se 
or threat of force against it by a foreign state; 

- the right of sovereignty of Nicaragua; 

- the right of Nicaragua to conduct its affairs and to 
determine matters within its domestic jurisdiction without 
interference or intervention by any foreign state; 

- the right of self-determination of the Nicaraguan people”; 

and whereas furthermore the Republic of Nicaragua claime that the urgent 
need for the requested measure8 is shorn by the fact that “the livea and 
property of Nicaraguan citizens, the sovereignty of the State and the 
health and progrese of the economy are all Immediately at etake”, that 
the United States haa given no indication that it ia willing to “desist 
from its unlawful Mtions”, but is seeking the PBSO”~CBS to continue and 
intensify ita activities; 

33. Yhereaa the letter from the United States Ambaesador In The 
Haye dated 13 April 1984 contained alao the folloring paseage: 

“The United States notes that the allegations of the 
Government of Nicaragua comprise but one facet of a complex of 
interrelated political, social. economic and security matters 
that confront the Central American region. Those matters are 
the subject of a regional diplomatic effort, known as the 
“Contadora Process”, which has been endorsed by the 
Organisation of American States, and in which the Government of 
Nioayua participatee. This process is strongly supported by 
the United States es the most appropriate means Of reaolvin.~ 
this oomplex of issues, consietent with the United Nations 
Charter and the Charter of the Orgenizetion of American Statea, 
in order to achieve a durable peace In the region. The concern 
of the United States is that bilateral judicial proceedinga 
Initiated by Nicaragua would impede this ongoing multilateral 
diplomatic process.” 

On this beaie, the United Statea contends that the indication of the 
provisional me.s~~urea requeeted by Nicaragua would be “particularly 
inappropriate at this time”, explaining that 

“In... 



S/16564 
English 
Page 19 

“In the present situation in Central America, the 
indication of such measures could irreparably prejudice the 
interest8 of a number of states and seriouely interfere with 
the negotletions being conducted pursuant to the Contedora 
PIVCSSS”: 

34. Whereas during the oral proceedings counsel for the 
United States supplied the Court. by way of background information. with 
e brief history of recent eventa in the Central American region. end 
informed the Court that, in the context of the search for a meana of 
addrseeing the complex end interrelated problems of Central America, 

“through the efforts of the Central American States themselves, 
other States in the region, the Organieation of American 
States, end the United Nations, a Fegion-wide negotiating 
process has been initiated and reinforced. This regional 
process. known 88 the “Contadora process”, has been accepted 
by all of the parties concerned, including Nicaragua. It has 
made substantial progress towards the achievement of s 
comprehensive and enforceable resolution of the multi-faceted 
problems of Central America”: 

whereas, &a the Court was informed, at a conference in October 1982 in 
San Jo&, Costa Rica, a final Act WBB adopted formulating proposals for 
dealing on a comprehensive basis with the problems of lnatabllity in the 
region; in January 1983 representatives of Mexico, Panama, Colombia and 
Vens~uela met cn the island of Contadora in Panama. and these states, the 
‘Coatadorn gmup” succeeded in bringing together, in Nay 1983, the five 
Central American States, Including Nicaragua; whereas the process of 
negotiating commenced in this way is continuing, and has been endoraed by 
United Nations Security Council resolution 530 of 19 May 1983 and General 
Assembly resolution 38/10 of 11 November 1983: 

35. Yhereas et the hearings, it was explained that the United Statea 
contends that the Court should deny the request for the indication of 
pmvieionel msasuree in this case for a number of “compelling ~eascns” 
additional to that of lack of j”rl@iction, the first being that 

‘the other Statea of Central America have stated their view 
that Nlcaragua’a request for the indication of provisional 
q sasurse directly implicates their rights and interests, and 
that an indication of such measures would interfere with the 
Contadora negotiationa. These other Central American States 
a-s indispensable parties in whose absence this Court cannot 
properly proceed”; 

and in support of this contention, the United States laid before the 
Court copies, supplied by the Governments concerned. of telegrams 
addressed to the Registrar of the Court by the Governments of Costs Rica 
and El Salvador, end of B telex message addressed to the United Nations 

secretary-General.. . 
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Secrata@neral by the Government of Honduras for transmittal to the 
RegietrMb, these communications, according to the United States, “make 
it quite clear that Nicarague’s claims are inextricably linked to the 
rights and interests of those other States”; vhereas it is claimed that 
the Coatadora process “aims at stopping hostilities in all the affected 
countries thrOugh verifiable security arrangements, and at the solution 
of all the complex end interrelated social, economic and political 
ise”ce”, end that to grant the provisional, meesuree requested, in whole 
or in pert “can only prejudice the ability of the other Central American 
States to have their grievances, too, satisfied”; whereas the 
United States further argued that “Any decision to indicate the interim 
meeeures requested, or e decision on the merits, would necessarily affect 
the rights of States not party to the proCeedinge”; and while reference 
wee made in this respect to proviso a to the United States declaration 
of 1946 ae a total bar to the claims in this case arising under 
multilateral conventions, it was contended thet the rule ee to 
participation of every “iodiepensable party” Is a Seneral principle; 

36. Ubereae the second additional reason advanced by the 
United States for the Court to deny the meesures requested is that 

“Contedora itself is a properly instituted regional 
proceee aeeking to resolve complex and interrelated sociel, 
political, and economic issues, es well as security mattera 
underlying the current turmoil in Central America. This Court 
cannot take cognizance of NiCeregue’e Application or indicate 
the interim measures NiCaregue requests without detrimentally 
effectinS that process in unpredictable and irremediable ways”; 

and vbereaa the United States drew attention to Article 52 of the 
United Nations Charter end Article 23 of the Charter of the Organization 
of AmeriCan Staten, es a result of which, it was argued, Nicerague is 
bound by a commitment to regional egenCieS and arrangements for the 
pacific settlement of local dieputes. which ere comprehended by the 
Contadora process, expressly endorsed by the OAS General Assembly, the 
United Nations General Assembly, and the United Nations Security Council 
“ee an eppropriate regional arrangement for resolving” disputes in the 
region; whereee the United States eCCOrdingly submits that Nlcaregue is 
under e @wd faith obligation to negotiate within the Contadora process; 

37. Hhereaa, lastly, the United States contends that the Court 
should decline to indicate provisional measures on the ground that 
NiCaragutI’s request, “raising very fundamental questiOnS. . . . Strains 
incidental proceedings beyond any reasonable bounds”, and that 

“NiCeregue’s Application appesrs on its face to request a 
definitive legal determination regarding an alleged illegal uee 
of armed force in the midat of on-going hoetilitiea. In the 
circumstances of this cese, where the United’Nations and the 
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Orgsnizstion of American States have approved the Cowsdora 
process, euch questions regarding the use of force during 
hostilities sre more properly committed to resolution by the 
political organs of the United Nations and of the Orgsnitstion 
of American States”; 

whereas the United States observes that “the primary responsibility for 
the msintensnce of international peace and security is assigned by the 
Charter of the United Nations to the Security Council”, thst Chapter VIII 
of the Charter provides for regional arrangements for the maintenance of 
international peace and security, and that while all situations involving 
the threat or “se of force “necesasrily involve Article 2 (4) and 
Article 51 of the United Nations Charter or other issues of law or 
1egs11y significant fact", nevertheless 

“That does not mean thst this Court can, or should, take 
cognizance of the legal aspects of those situations in the 
mldst of hostilities, and while the political processes of the 
United Nations and the OAS are still engaged”; 

38. Wheresa the Government of Nicsragus has disputed the relevsnce 
of the Contsdora process to the present proceedings, explaining that 

“While Nicaragua is actively participating in the 
Contsdors process. and will continue to do so, our legal claims 
against the United States cannot be resolved, or even 
addressed, through that procees”; 

and Nicsrsgus further denies that these proceedings could prejudice the 
legitimate rights of any other States, or disrupt the Contsdors procesr; 
wheresa the &pent of Nfcsrsgus referred to previous decieions of the 
Court ss establishing the principle that the Court is not required to 
decline to take cognizance of one aspect of a dispute merely because that 
dispute hss other aspects, and that the Court should not decline sn 
essentially judicial task merely because the question before the COWL is 
intertwined with political questions; 

39. Whereas in the light of the several considerations set out 
shove. the Court finds thee the circumstances require it to indicate 
provisions1 measures, as provided by Article 41 of the Ststute of the 
Court. in order to preserve the right6 claimed (See Fisheries 
Jurisdiction (United Kingdom v. Iceland), Interim Protection, Order of 
17 August 1972, I.C.J. Reports 1972, pp. 17-18; Fisheries Jurisdiction 
(Federal Republic of Germany v. Iceland), Interim Protection. Order of 
17 August 1972, ibid. pp. 35-36); 

40. Whereas.. . 
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4&,,.Hhemaa the decleion given in the preeent proceedings in no 1ay 
prejudmm the question of the jurisdiction of the Court to deal wlth~ the 
merits of the CBBB or any queetions relating to the merits themselves, 
and leaves unaffected the right of the Governments of the United States 
of America end the Republic of Nicaragua to aubnit argumente in respect 
of such juriedictlon or such merits; 

41. For these reae.onB, 

The COURT, 

A. Unanimously, 

Reject8 the request made by the United States of America that the 
proceedings on the Application filed by the Republic of Nicaragua on 
9 April 1984, and on the request filed the 8ame day by the Republic of 
Nicaragua for the Indication of provisional meaBurem, be terminated by 
the mmoval of the cane from the liet; 

B. Indicatea, pending ita final decision in the proceedings 
instituted on 9 April 19134 by the Republic of Nicaragua againat the 
United States of America. the following provisional measureI): 

1. Unanlmoualy, 

The United States of America should immediately cease and refrain 
from any action reetricting, blocJdng or endangering acceaa to Or 
from Nicaraguan porte, and, in particular, the laying of mines; 

2. By fourteen votes to one, 

The right to sovereignty and to political independence possessed 
by the Republic of Nicaragua, like any other State of the region 
or of the world, should be fully respected and should not in WY 
ray be jeopardleed by any military and paramilitary activities 
xhlch are prohibited by the prluciplea of international law, in 
particular the principle that States should refrain in ,their 
international relations from the threat or u80 of force against 
the territorial integrity 01 the political independence of auy 
State, and the principle concerning the duty not to intervene 

in... 
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in matters within the domestic juriediction of e State. 
principles embodied in the United Nations Charter and the Charter 
of the Or~enieatlon of American States. 

IN FAVOUR: Prealdent Eliaa; Vice-President Sette-Cemara; 
Judges Laths. Momzov. Nagendra Singh, Rude. Mosler, Ode. Ago. 
El-Khani, Sir Robert Jennings, de Lacharri6re. Hbaye, Bedjaoui. 

AGAINST: Judge Schwebel. 

3. Unanimously, 

The Governments of the United States of America and the Republic 
of Nicaragua should each of them ensure that no action of any 
kind is taken which might aggravate or extend the dispute 
submitted to the Court. 

4. Unanimously , 

The Governments of the United States of America and the Republic 
of Nicaragua should each of them ensure that no action is taken 
which might prejudice the righte of the other Party in respect of 
the carrying out of whatever decision the Court may render in the 
CBBe. 

C. Unanimously , 

Decides further that, until the Court delivers its final judgment in 
the present case, it will keep the matters covered by this Order 
continuously under review. 

D. Unanimously, 

Decides that the written proceedings shall firet be addressed to the 
questions of the jurisdiction of t,he Court to entertain the dispute end 
of the admissibility of the Application; 

And reserves the fixing of the time-limits for the said written 
proceedings, and the subsequent pmcedure, for further decision. 

Done... 
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Done In English and I” French, the Englieh text being authoritative, 
at the Peace Palace, The Hague, thie tenth dey of Mey, o”e thousand 

.nine hundred and eighty-four, in four coplea , one of which will be placed 
in the archives of the Court. and the others transmitted respectively to 
the Government of the United Statea of America, to the Government of the 
Republic of Nicaragua. and to the Secretary-General of the United Nationa 
for trenamiealon to the Security Council. 

(Signed) T.O. ELIAS, 
President. 

(Signed) Santiago TORRES BERNARDEZ. 
Registrar. 

Judges MOSLeR and Sir Robert JENNINGS append a joint separate 
opinion to the Order of the Court. 

Judge SCRWEBEL appends e diaaentlng opinion to the Order of the 
court. 

(Initialled) T.O.E. 

(Initialled) S.T.B. 
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SEPARATE OPINION OF JUDGES MOSLER AND JENNINGS 

VC have voted in favour of this Order indicating interim measures of 
protection, but in doing BD we vish to emphssize two things. 

First, thst the duties, in accordance with the provisions of the 
United Nations Chsrter, snd in sccordsnce with the Charter of the 
Orgsnizstion of Americsn States, to refrain in their international 
relation8 from the threat or use of force sgsinst the territorial 
integrity or the political independence of any State, and to refrain from 
intervention in matters within the domestic’juriediction of a State, sre 
duties which apply to the Applicant State as well ss to the Respondent 
stete. 

Second, we wish also to emphssize the obligation of both the Parties, 
in the complex end delicate situation in Central America st the present 
time, to pursue in good faith negotiations within the context of the 
reSions1 srrsnSements approved by the Security Council of the United 
Nations and endorsed by the 0rSsnizstic.n of American States. 

(Signed1 Iiermsnn IIOSLER. 

(Signed) Robert Y. JENNINGS. 

/ . . . 
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DISSENTING OPINION OF JUDGE SCHWEBEL 

I have voted in favour of the Court’s rejection of the United States 
request to dismiss Nicaragua’s case on jurisdictional grounds. I have 
supported the Court’s indication of three provisional measures, “emely: 

- the United States should not restrict access to end from Nicaragua” 
ports, particularly by mine-laying; 

- the United States and Nicaragua should each ensure that no action is 
taken which might aggravate or extend the dispute before the Court; 

- the United States and Nicaragua should each ensure that no action ia 
taken which might prejudice the rights of the other in implementing 
whatever decision the Court may render. 

I emphatically dissent. however, from e fourth provieional meeeure 
which appeara 88 operative paragraph 2 of the Court’s Order. That 
paragraph provides thet: 

“The right to sovereignty and to political independence 
possessed by the Republic of Nicaragua. like eny other State of 
the region or of the world, should be fully respected end 
should not in any way be jeopardized by any military or 
paramilltery activities which ere prohibited by the principlee 
of international law...” 

I” my view, that paragraph’s emphasis upon the rights of Nicaragua - in e 
case in which Nicaragua itself is cherged with violating the territorial 
integrity and political independence of its neighbours - in unwarranted. 
Worse then that, it is incompatible with the principles of equality of 
States and of collective security which ere paramount in contemporary 
international law and vhich the Court, as the principal judicial orge” of 
the United Nstions, is bound to uphold. 

I. The Order’s Failure to Enjoin Alleged Nicaraguan 
Violations of International Law 

A. Coneideratlons of fact 

In its Application instituting proceedings, Nicaragua has made grave 
charges against the United States, essentially that, the United States: 

“is... 
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“is “sing milicery force egainet Nicaragua end intervening in 
Niearague’a internal affairs, in violation of Nicaragua’~ 
sovereignty, territorial integrity and politicel independence 
end of the most fundamental end univereally accepted principlea 
of lnternatlonal law”. 

In particular, Nicaragua charges that the United States has created, 
trained, financed, supplied and directed en “army” of “mercenarlce” who 
ere attacking human and economic targets inside Nicaragua. 

The United States hae met Nicaragua’s Application end ite 
accompanying request for the indication of provisional measures by 
challenging the jurisdiction of the Court. Its Agent stated that, in 
view of the absence of jurisdiction, the United States would not debate 
the fact-a alleged by Nicaragua, though he emphaeired that the 
United States “hae admitted no factual allegatione of Nicaragua 
whatsoever”, Nevertheless, In the course of the oral proceedinge, end in 
exhlblte submitted by the United States, charges were advanced by the 
United States against Nicaragua of a gravity no less profound then the 
chergee of Nicaragua against the United States. Moreover, the 
United States placed on record such charges made not only by the 
United States, but by the Governments of Costa Rica, El Salvador and 
Ho”d”rss. Furthermore, the extensive exhibit8 aubmltted by Niceregua In 
support of it8 Application and request contain, at multiple points, 
recitations of substantially the came chargea against Nicaragua by the 
United States and other sourcee. 

A few illustrations from the exposition of United States counsel 
will make the position clear. Quoting “one of the documents upon which 
Nicaragua has relied In protesting ite innocence”, the United States 
Agent read out the following passage from the Report of the United.States 
House of Representatives permanent Select Committee on Intelligence of 
13 May 1983 which Is found in Nicaraguan Exhibit X, tab 1: 

“[Clontrary to the repeated denials of Nicaraguan 
officlale, that country is thoroughly involved In eupportlng 
the Selvadorsn Insurgency... It Is not popular support that 
eustains the insurgents... [Tlhls Insurgency depends for Its 
life-blood - arme, ammunition, financing, logistics end 
command-and-control facilities - upon Nicaragua and Cuba. Thla 
Nicaraguan-Cuban contribution to the Salvadoran Insurgency Is 
longstanding... It has provided - by land, 888 end air - the 
greet bulk of the military equipment end support received by 
the insurgents.” 

United States counsel also maintained: 

“The new Goverllnent of Nicaragua.. . departed from its 
early promise of rebuilding ite own society on a pluralietic 
and democratic basis. It turned instead to an increasingly 
authoritarian internal policy. Zt inlttated a massive build-up 
of its milttary forces unprecedented In the region... 

Nicaragua.. . 
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Nicaragua also became deeply involved in i”Surge”CiSS in 
“Sighbnuring countries, in furtherance of its ‘SCtiVC promotion 
for ‘revolution without frontiers” throughout 
Central America’. This quotation is found in Nicaragua’s 
Exhibit V, tab 10, St pages 5 to 6. 

The results have bee” s tragedy for 811 of 
Ccntrsl America.. . 

Although Nicsrsgus’s greatest effort6 have g0”e towards 
Supporting Sslvsdorsn gUSd.11SS, it hss also promoted 
gUSrri11S ViOlenCe in other Central America” CO”“tries. 
Costs Rica. Rondurss and Guatemala have all been affected. 

At the ssme time, Nicaragua’s armed forces have conducted 
open armed attacks ScroSS its bordera. Hondures hss repeatedly 
protested armed incursions into its territory and waters. vhich 
hSve resulted in s loss of Honduran lives and destruction of 
property. Costa Rica has protested Nicaraguan military 
incurSio”s, shelling of its border p”StS and seizures of 
firhing vessels within CoSts Rica” waters... 

AS Nicaraguan support of such activities increased, 
NicSrSguS’S “SighbnurS turned to the United States for SSCUrity 
assista”ce. At the sane time, the threat posed by ~Nicsrsgua to 
the other Central American countries hss sleo resulted in 
increased co-operation among those countries in collective 
self-defence q easuree. 

Nicaragua iteelf has not been immune from the violence 
Spresding throughout the region. The failure to date of the 
Gnvernmcnt of Nicaragua t” fulfil the early promises of 
pluralism, democracy end justice hss led t” the grovth of 
political opposition in Nicsrsgus. That Government has ken 
accused bj its own former collaborators of betraying the 
prnmiees of the revolution... 

In response t” these policies, many NicsrsgusnS, including 
leaders of the 1979 revolution and former high-ranking members 
of the Ssndinists Government itself, have since 1980 gone into 
armed opposition to achieve the original goals of the 
rsvolutio”... 

Nicaragua hss accused other nations of instigating end 
Supporting the opposition mnvements within its own territory. 
But just Ss it csnnnt be argued that violence in El Salvador Or 
other “Sighbouring countries is exclusively the result of 
NicSrSgusn and Cuban sggreasion, Nicsrsgus’e Government CS”“Ot 
pretend that its armed opposition is Solely s creature of 
outside forces.” 

Apparently... 
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Apparently by way of pre-eapting such .ccu..tionr, counsel for 
N~C.CQU. filed .n .ffidrvit, subscribed and worn to by 
HlBu.1 D’E.coto Broclmann. Foreign Minister of the Republic of Nicaragua. 
which v.. expounded in Court in some detail. It declare.: 

“1 .m .w.re of the dle88tiO”S m.de by the Government of 
the United States that my Government is #ending .rm#, 
ammunition, comunic.tions equipment and medical supplies to 
rebel. conducting . civil v.r against the Government of 
El S.lv.dor. Such dle~‘ltiO"# are false, and conrtitute 
nothing more than,. pretext for the U.S..to continue it. 
unlawful military .nd paramilitary sctivitier againet Nicaragua 
intended to overthrow my Govermnent. In truth, my Govermnent 
is not engaged, end has not bee” en8qed. in the provirion of 
am. or other supplies to either of the f.etions eng.8ed,in the 
civil w.r in El Salvsdor.” 

The l ffidmit further submits that, in rerpect of “the false accuastions 
th.t the Government of.the United,St.tes h.6 made against Nic.r.gu.” in 
rcrpcct of unlawful .rm. trafficking in Central herlea: 

“It is iOt~rWti”8 that only the Goverrrasnt of the 
United Statem makes these ellegations. and not the Covetnment 
of El Salvador, which is the supposed victim of the alleged 
.rm. tr.fficki”g. Full diplomatic relations exist between 
Nic.r.Bu. and El Salvador. Yet. El Salvador h.. nev.r - not 
O”CC - lodged . prot..t with my Government .NC"d"8 it of 
complicity in or rerponsibility for any traffic in .rm. or 
other military supplieb to rebel groups in that country.” 

T& .eC”r.cy of the Foreign l4ini.t.r’. affidavit Of 21 April 1984 m.y be 
w.oured .g.in.t . ntatement made on 10 November 1983 in the 
Gen.r.1 A.rembly of the United Nations by the r.pres.nt.tive of 
Cl S.lv.dor: 

“We know that Central America is now . region in turmoil. 
.“d hence we have acted vith the q o.L rcrupulous respect for 
the principle of non-intervention in the nffsirs of our 
neighbour.. Nie.r.gui; on the contr.ry. ha. followed an 
interventionist policy, rnd the accumulation of evidence 
ringle. out the Goverrnent of Nicaragua . . the primary factor 
in the inotability of Central Americ.; 

Thu. my country ha. been the victim, among other warlike 
.“d ho.til. act., of . CO”ti”“i”8 treffic in vc.pO”s, with 
NIe.r.gu. . . the 1a.t link in the chain. From there orders .re 
rent to armed groups of the extreme left operating in 
El Snlvador. These groups have their headquarters in Niceragu. 
.nd 1oBistie support is channelled through them.’ (A/3’3/PV.49, 
p. 17.) 

II. Considerations.. . 
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B. Considerations of law 

In the current phase oE Lhe proceedings, vhich~are concerned solely 
with the indication of provistonai measures to preserve the reap+ctive 
rights of either party, the Court is in no poeition to weigh or resolve 
these conflicting factual allegations. Y~L what cdnclusion doea the 
CoGrt draw for its indication of provisionel measures? ,In its operative 
paragraph 2, it calls for full respect of the right to,qovere$giWa@ 
political independence of Nicaragu+, a right which, “like atiy other State 
of the region or of the world”, Nicaragua possesses. Thus the Court,, to 
its credit, does not overlook entlf$y the rights of States other then 
N?caragua. Nevertheless, it can hardly be aaid to give the expree@ 
emphasis to the rights of Costa Rica. El Salvador end Honduras which it 
gives to thoee of Nicaragua, and designedly so. 

It may be assumed that the Cotirt does not mean to deny the 
undeniable, namely, that the preservation of the lives and property of 
inhabitants of El Salvador, Honduras and Costa Rica is just ae urgent and 
jut ate precious aa the preservation of the lives end property of the 
inhebi tents of Niceragua. It nay equally be ‘presumed that the Court 
places on the came plane the lives of United States citizens who may be 
present in El Salvador, Honduras and Coeta,Rica on mission in pursuance 
of the support of the Government of’ the United States for the Coverr!nents 
of those countries as the lives of citizens of Cube or the Soviet Unions 
who may be present in Nicaragua on mission in pursuance of support which 
those two States extend to the Nicaraguan Government. 

Rather, the unwillingness of the Court to apply the principles of 
international law which operative parsgraph 2 of its Order recalls 
l bainst 8~ well as in favour of Nicaragua, its unwillingness to apply 
those principles equally and expressly in favour of El Salvador, Honduras 
And Costa Rica, must stem from the fact that those three Staten .%re not 
parties to the wee before the Court. Presumably. the Court doed not 
epply these principles in favour of the United States, which is i Party 
to the case, beceuae it is not the object of military and paratiilitary 
activities of Nicaragua - a presumption, however. which may &~‘uholly’ 
&cord with the facts, in 80 far as it may be true that alleged 
Nicaraguan support of subversion of its neighbours affects United Staten 
advisers on mission in those neighbouring countries. 

It is precisely this preoccupstion of the Court ,oi! such .$rounds With 
the rights of Nicaragua alone vhich is so objectionable. as a matter of 
law, es a metter of equity, and a8 a matter of the place of the ,Court (Ls 
the principal judicial organ of the United Nations. 

It should initially be recalled that it is indisputable that the 
Court is empowered to issue measures of interim protection which apply to 
en applicant no less than a respondent State. This is true even where - 
de in this case - the respondent State does not request that provisional 
mca~~“res be directed towards the applicant. Thus Article 41 of the 
Statute of the COWL provides that the Court shall’have the power to 
indicate. if it considers that circumstances so require, any provisional 

measures.. . 
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nc.rures which ought to be taken “to preserve the respective right. of 
either p.rty’. Article 75, paragraph 2. of the Rule. of Court provide. 
thet : 

‘When . request fbr provIsIon.l me.8ur.. he. been m.dc. 
the Court may indicate measures that are In whole or I” p.rt 
other than those requested, or that ought to b. taken or 
complied vith by the party which has Itself rude the request.” 

The Court exercised precisely such . power In the Anglo-1r.nI.n Oil Co. 
use, Issuing . balanced Order directed to both Iran and the 
United Kingdom. It justified’ ft. so doing In these terms: 

“Whereas the object of Interim me..ure. of protection 
provided for In the Statute I. to preeerve the respective 
right. of the Parties pending the decision of the Court, and 
where.. from the general terms of Article 41 of the Statute and 
from th. power recognized by... the Rule. of Court, to Indicate 
intarim measure. of protection proprio motu, it follow. that 
the Court must be concerned to preserve by such measure. the 
rights which may be subsequently adjudged by the Court to 
belong either to the Applicant or to the Re,.pondcnt;” 
(I.C.J. Reports 1951, p. 93.) 

The Court exercised . like even-handed authoritv in It. Indication of 
provI.Ional measure. In the Fisheries Jurisdiction c..e (United Kingdom 
v. Icelind), I.C.J. Reports 1972. pp. 12. 16. 17-18, and In the companion 
Fi.hcrie. Jurisdiction c..e (Federal Republic of Germany v. Iceland), 
I.C.J. Report. 1972, pp. 30, 34, 35-36. In all three c..e.. the Court 
took c.re to presetve the right. of the defendant State, .v.n though, In 
.I1 three c...., the defendant w.. not even represented .t the Court’. 
h..rIng. on the rsquest. for Indication of provI.1on.1 measure.. 

Nevertheless, Article 41 provide. for provI.Ion.1 measure. to 
prseervc the right. of “either party”. Does that debar provision.1 
q e..ure. In this C.B. which .re directed not against Nicaragu.‘. elleged 
.ct. prejudIcI.1 to the rights of the United State. but to the rights of 
third parties. n.mely, Cost. Rica, El Salvador end Honduras? A 
re..on.ble construction of Article 41 appear. to exclude the right. of 
third States which h.ve “at Intervened a. parties to the case. However ) 
such . conclu.Ion. on the fact. of the c.se now before the Court, would 
b. quite b..Ide the point. 

For th. point I. that the right. of the United State. .re .t Issue 
In this c... - not eimply the rights of the UnIted States asdefendant, 
but the rights It nay affirmatively ..sert against Nicaragua. And thoee 
right. are by no mean. limited to such aseault. on the person. oC 
property of citizens of the United States as alleged Nicaraguan 
.ctivItIes may directly ar’ indirectly entail. Rather. the right. of the 
United State. which .rc central’to this case .re the right. of .ll.Stste. 
which are’central to modern International law and life: those that 
spring from “the most fundamental and untversally accepted principle. of 
I”t.rn.tIon.1 law” Invoked by Nicaregua in Its Application. Thcoc 

fundamental.. . 
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fundamental right6 of e State to live in peecc, free of the threat or “me 
of force egainrt its territorial integrity or political independence, are 
rights of every State. erga omnes. They do not depend upon narro” 
coarideratioae of privity to e dispute before the Court. They depend 
upon the broad considerationr of collective security. 

At the outeet of the oral argument, the ASent of Nicaragua mede what 
he dercribed as another “evident observation”. namely that the 
United Statea claim that the indication of interim q eaouree could 
irreparably prejudice the interests of e number of Staten put in irsue 
‘the right of the United States to epeak on b&elf of other countries’. 
‘What right’. he asked, “does the United States have to l ct am Suerdien 
of there countrice before, the Court?’ 

That question evidences B profound mirunderrtending of the very 
principles of intcrnetionel lev which NicareBue her invoked. For if the 
concept of collective security ha4 any meaning. if tha errantielr pt the 
Cherter of the United Nations are to be surtained.’ then every SteFe is 
indeed the guardian of the, security of every other State. The Charter 
apeaks of the Peoples of the United Netione uniting their strength “to 
uintain international peace and security’ an&of l nsuring,,“by the 
.cceptance of principles and the institution of methodr. the! armed force 
l hell not be used, ewe in the common iiaerest”. The Char&r’r primary 
purpore ie: 

“To maintain international peace and security, and to thet 
end: to take effective collective meaeurce for the prevention 
and removal of thrents to the peece, and for the euppressio” of 
acta of *ggrcseion...” 

Under Article 2, paragraph 4, all Members shall refrain in their 
internationel relations from the threat or use of force against the 
territorial integrity or political independence ‘of any State”. Under 
Article 51, “the inherent right of individual or collective self-defence” 
is prcrerved. There bedrock principler of modern international lav are 
not particular. bilateral rulcm running between two States. in whose 
obeervence and rcaliration third Steter have no legal interest. on the 
contrery. they ere general, universal norms which, when prejudiced, 
impeir the security of third States (II) well. Not only doee every State 
hese e legs1 intcrert in the obrervance of the principles of collective 
l eeurity; it is one of the moat important legal interests which eny 
stete can luve. 

In its Judgment of 18 July 1966 in the South Went Africa caser. the 
Court - by the President’s casting vote, the votes being equelly 
divided - declined to allow “the equivalent of en ‘actio popularis’. or 
ri8ht renidcnt in any member of e community to take legal attion in 
vindication of (1 public interest... a right of this kind... ir not known 
to international law a~ it stands at present...” (South Weat Africa, 
Second Phase, Judgment, I.C.J. Reports 1966. p. 47). 

But... 
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But that holding wse rapidly and decisively displaced by the Court’s 
Judgment in Barcelona Traction, where the Court - with only one 
dieranting vote - held: 

‘33. When a State admits into its territory foreign 
investmenta or foreign nationals, whether natural or juristic 
persons, it is bound to extend to them the protection of the 
law and seeumee obligations concerning the treatment to be 
afforded them. These obligations, however, sre neither 
absolute nor unqualified. I” particular, an essential 
distinction should be drawn between the obligations of s Stste 
towsrds the international community ss a whole, and those 
arising vis-a-vie another State in the field of diplomatic 
protection. By their very nature the former are the concern of 
all states. In view of the importance of the rights involved, 
hll States cs” be held to have s legal interest in their 
protection; they are obligations ergs omnee. 

34. Such obligstione derive, for example, in contemporary 
international lav, from the outlawing of acts pf aggression...” 
(Barcelona Traction. Light and Power Company. Limited. 
Judgment, I.C.J. Reports 1970, p. 32.1 

In e commentary of characteristic cogency on this landmark holding. 
the then Professor Roberto Ago wrote: 

‘it seems unquestionable thst, by msking such sffirmstions, the 
Court sought to dtaw a fundamental distinction vith regard to 
internetional obligations... it implicitly recognized that that 
dietinction should influence the determination of subjects 
entitled to invoke State responsibility. In the Court’r view. 
there are in fact s number, albeit limited, of international 
obligations which, by reason of their importance to the 
international community ss s whole, are - unlike ‘the others - 
ObligatiOns in respect of which all States hsve s legal 
interest. It follows, the Court held, that the responsibility 
flowing from the breach of those obligations is entailed not 
only with regard to the State that has bee” the direct victim 
of the breach (e.g., s State which has suffered s” act of 
aggression in its territory); it is also entailed with regard 
to all the other members of the Internetions coramunity. EV.3KY 

State, eve” if it is not immediately and directly affected by 
the breech, ehould therefore be coneidered juetified in 
invoking the responsibility of the State coaanitting the 
internetionslly “rO”gf”l act." (Fifth report On State 
responsibility, by Mr. Roberto A@, Special Repporteur, 
Yearbook of the International Law Commission 1976, Vol. II, 
Pert One, p. 29.) 

Professor Ago then proceeded to set out s” impressive body of doctrine, 
~of State practice, and of the literature of international lsv, LO support 
of the Court’s holding in Barcelona Traction and of his analysis of the 
thrust of that holding (u., pp. 28-54). He tightly ties the court'8 

holding... 
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holding LO the principles of the United Nations Charter, particularly 
those found in Article 2, paragraph 3. Article 2, paragraph 4, and in 
Chapter VII. 

It follows from the Court’s holding in Barcelona Traction that the 
basic tenet0 of modern international law which it srticulstes govern - “r 
should govern - the Court’s Order in this csse. The United States has, 
in the specific term of Barcelona Traction, “a legal interest” in the 
performance by Nicaragua of its fundamental international obligations; 
to “et Ago’s words, “even if it is not immediately and directly effected” 
by the breaches of international law which it attributes to Nicaragua, 
the United States “should therefore be considered justified in invoking 
the responsibility” of Nicaragua 88 the State which, the United States 
maintains, is at root responsible for the internationally wrongful acta 
which sre st issue in this csae. The United States should be considered 
justified in doing so before this Court not because It csn speak for 
Costa Rica, Honduras and El Salvador but becsuse the alleged violation by 
Nicsrsgua of their eecurity is a violation of the security of the 
United Ststee. 

Considerations of equity reinforce these conclusions of law. As 
Judge Hudson wrote of the equitable principles of international lsv in 
his-individutil opinion in the csse of Diversion of Water frnm the River 
Heure, P.C.I. J., Series A/B. No. 70, p. 77: 

“It would seem to be en important principle of equity that 
where two parties have assumed sn identical or reciprocal 
obligation, one party which is engaged in a continuing 
non-performance of that obligation should not be permitted to 
take advantage of s similar non-performance of that obligstia” 
by the other party.. . ‘He who seeks equity must do equity.‘” 

He who seeks equity must crime to Court - ss it is laid down in the 
governing maxim of equity in the common law - with clesn hands. Can it 
be said, eve” on the most provislo”sl evaluation of the facts, that it is 
clear that Nicarsgua’e hsnda sre 80 clean thst the injunctions of 
operative paragraph 2 of the Cour~‘s Order should not be directed to it 
et well? 

Now it may be asked, if I take this position 88 to operative 
paragraph 2 of the Court’e Order, why do I not take it in respect of 
operative paragraph 1, which concerns port sccess and mine-laying and is 
directed to the United States alone? 

The essential reason is that the United States has placed before the 
Court no allegationa that Nicaragua has lsid mines In the waters or ports 
of other States. It ‘has drawn to the Court’s attention a diplomatic 
protest by the GovermPent of the Republic of Honduras of sttacks by 
Nicaraguan patrol boats on unarmed, civilian-operated fishing boats. 
(See the note from the Foreign Minister of Honduras to the 
Foreign Mlniater of Nicaragua of 15 April 1983 which is reproduced at 
United Ststee Exhibit IV, tab B.) It has drawn t” the Court’s attention 

a... 
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a diplomatic protest by Honduras of the mining of roads in Honduras “by 
the Sandinista forces.. . with the perverse intent to cause this type of 
indiscriminate bloody act in open violation of the territorial integrity 
of Honduras” - an act which caused the death of United States journalists 
Dial Torgerson and Richard Ernest Cross, and injuries to a Honduran 
citizen, Francisco Edas Rodriguez. (See the note from the 
Foreign Minister of Honduras to the Foreign Minister of Nicaragua of 
30 June 1983 vhich ie reproduced at United States Exhibit IV, tab C. 
See, elao, the protest dated 8 July 1983 alleging further acts of mining 
of Honduran roads and other “hostile acts of the Government of 
NiC8r8gU.9”) ibid.) It has charged that Nicaragua has seized fiehing 
vessels within Costa Rican waters (see the quotation above from the oral 
argument of United States couneel to the Court). But the United States 
has not submitted to the Court charges that Nicaragua has mined the 
waters and ports of neighbouring Staten. 

It should, however, be observed that Nicaragua has introduced into 
evidence a newspaper account of an addrese by the United States Permanent 
Repreeentative to the United Natione, Ambassador Jeane J. Kirkpatrick, to. 
the American Society of International Law of 12 April 1984 (Nicaraguan 
Exhibit IV, No. 2). While that newspaper summary does not advert to the 
point, the text of Ambassador Kirkpatrick’8 address states that, on 
23 March 1984, a member of the ruling Nicaraguan directorate varned the 
President of Costa Rice “that other Central American purts might be mined 
by insurgent groups acting in solidarity with Nicaragua”. But in the 
circumstance in which no such allegation hae been made before the Court, 
I do not feel entitled to weigh it in appraising provisions of the 
Court’s Order. 

II. The Juriediction of the Court to Indicate Provisional Measures 

The United States concentrated on advancing a battery of arguments 
designed to demonstrate that the Court lacks jurisdiction in this case. 
on the merits and in respect of the indication of provisional measures. 
While the Court has reserved to the next phase of the proceedings the 
questions of the jurisdiction of the Court to entertain the dispute and 
the admissibility of Nicaragua’s Application, and while no definitive 
views can be expressed on jurisdictional questions at this stage, I think 
it right to give some indication of why I have joined the Court in voting 
to reject the United States request to remove the case from the Court’s 
list. 

Among the arguments made by the United States, two were most 
strenuously and ably advanced. The first turned on the failure of 
Nicaragua tc. ratify the Protocol of Signature of the Statute of the 
Permanent Court of International Justice. The eecond turned on the terms 
of the United States adherence of 26 August 1946 to the Court’s 
compuleory jurisdiction, under the Optional Clause,, which the 
United States purports to have altered on 6 April 1984, and to the term 
of the Nicaraguan acceptance of the Court’s compulsory jurisdictton 
should that acceptance be deemed to be in force. 

A. Nicaragua’s.. . 
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A. Nicaragua’e failure to ratify the Statute of the P.C.I.J. 

Nicaragua’s Application instituting proceedings in this case baaee 
the jurisdiction of the Court on the contentions of a single sentence: 
“Both the United States and Nicaragua have accepted the compuleory 
jurisdiction of the Court under Article 36 of the Statute of the Court.” 
Nicaragua has “ever made a declaration under Article 36, paragraph 2, of 
the present Court’s Statute. ,In the oral proceedings, Nicaragua invoked 
sulxaieeions to the Court’s jurisdiction on the part of the United Staten 
under Article 36, paragraph 2, end on the part of Nicaragua under 
Article 36, paragraph 5. That latter provision specifies: 

“Declarations made under Article 36 of the Statute of the 
Permanent Court of International Justice and vhich are still in 
force shall be deemed, as between the parties to the present 
statute, to be acceptances of the compulsory jurisdiction of 
the International Court of Justice for the period vhich they 
still have to run and in accordance vith their terms.” 

Nicaregua maintains thet it deposited such a declaration under Article 36 
of the Statute of the Permanent’Court of International Justice In 1929 
which is “still in force”. 

Elovever, the United States maintain- that the Nicaragua” declaration 
of 1929 “ever came into force, for the reason that it could do so only if 
Nicaragua’s adherence to the Statute of the Permanent Court had crime into 
force, either before or after the deposit of the Nicaraguan declaration 
of 1929. The United States contends that, while Nicaragua signed the 
Protocol of Signature of the Statute, it failed to ratify it by failing 
to deposit with the Secretary-General of the League of Nations its 
instrument of ratification. 

The details of these conflicting contentions should be reserved to 
the next phase of the proceedings. Suffice it to say that it appears to 
be beyond doubt that Nicaragua did not complete ratification of the 
P.C.I.J. Statute and that, in consequence, it was officially treated by 
the Permanent Court end by the League of Nations as never having made a 
declaration which came into force submitting to that Court’s compuleory 
jurisdiction. So treating Nicaragua 88 not having made a declaration in 
force wa# and is in accordance with the law of treaties. 

That being the case, the United States request to strike the 
Nicaraguan Application from the list would appear to be justified - were 
it not for the following facts which did not come sufficiently to light 
in the course of the oral proceedings. 

The first Yearbook of the International Court of Justice, that for 
1946-1947, contains, at pagea 110-112, a table entitled: “Members of the 
United Nations, other States parties to the Statute and States to vhich 
the Court is open. (An asterisk denotes a State bpund by the comp”lsorY 
jurisdiction clause.)” (At p. 110; footnotes omitted.) A caption of 
the table reeds: 
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“Deposit of declaration accepting 
compulsory jurisdiction 

stste Date 

Nicaragua is listed thereunder, as follows: 

Conditions” 

“NiCSrSgUS 24 IX 19291 Unconditional” 

Footnote 1 reeds: “Declaration made under Article 36 of the Statute of 
the Permanent Court snd deemed to be still in force (Article 36, 5, of 
Statute of the present Court).” (Ibid.. p. 111.) 

Moreover, thst Yearbook contains a section entitled: 
‘C”mmunicstio”s and declarations of States which sre still bound by their 
sdbercnce to the Optional Clause of the Statute of the Permsnent Court of 
Internstio”s1 Justice” (ibid., p. 207; footnote omitted). Among the 
dcclsrstions of such States which are the” set out in full is that of 
Nicsrsgus : 

“Nicsrsgusl. 

‘Au nom de la RCpublique de Nicsrsgus, je ‘diclsre 
rcconns~tre comme obligstoire et ssns copdition la juridiction 
de la Cow permsnente de Justice internstionsle. 

Ceneve, le 24 septembre 1929 

(Signed) T. F. MEDINA’ * 

Footnote 1 reads: 

“According to s telegram dated November 29th. 1939, 
sddrcsscd to the LSS@,S of Nations, Nicsrsgus hsd ratified the 
Protocol of Signature of the Statute of the Permanent Court of 
Intsrnstionsl Justice (December 16th, 19201, and the instrument 
of rstificstion vss to follov. Notification concerning the 
deposit of the said instrument has not, however, been received 
in the RS@St~." 

Furthermore, on psge 221 of the same Yearbook. there appears still 
a”other compendium of the texts of adherences to the compulsory 
Jurisdiction. entitled: “List of States which have recognized the 
eo~ulroty jurisdiction of the International Court of Justice or which 
.re #till bound by their acceptance of the Optional Clause of the Statute 
of the Permanent Court of International Justice (Article 36 of the 
Statute of the International Court of Justice).” Nicaragua is among the 
States which are listed ss unconditionally bound. The date of signature 
of ‘24 IX 29” is the date give” for signature of the Optional Clause; 
the column entitled “Date of deposit of ratification” is left blank. 
That coluan appears to relate to the date of deposit of rstificstion of 
the declarations and not of the Protocol of Signature of the Statute. 

Finally... 
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Finally, the Secretary-General of the United Nations has published 
annually since 1949 a volume initially entitled: Signatures, 
Ratifications. Acceptances, Accessions, etc., concerning the Multilateral 
Conventions and Agreements In respect of which the Secretary-General act8 
as Dcpositarr. That compendium for 1949 contains, at page 18, a list 
entitled. ‘States Whose Declarations Were Made Under Article 36 of the 
Statute of the Permanent Court of International Justice and Deemed to Be 
Still In Force”. Among the States 80 listed is Nicara8ua. The data Is 
stated to be derived from the Yearbook of the Court for 1947-1948. 

The facts which flow from the foreSoin8 may be summarized In this 
way: M the Registry of the Permanent Court and the Secretariat of the 
ka8uc of Netions did not, as long as those Institutions were In 
existence, treat Nicaragua as party to the Statute, with the official 
consequence that Its declaration accepting the Court’s compulsory 
jurisdiction never came into force; (b) the Registry of the 
International Court of Justice end th=ecretarIat of the United Nations 
from the outset of the life of the Court and the Or8anIzatIon did treat 
Nicaragua, which became automatically party to the Statute as an original 
Ucmbcr of the United Nations. as a State bound to this Court’s compulsory 
jurisdiction by reason of Its 1929 decleration being deemed to be still 
In force. 

How is It that such opposite conclusions could have been reached, 
back-to-back as it vere? 

A definitive conclusion of law on the foregoing facts must await the 
judgnent of the Court in the next phase of the proceedings. But it vould 
appear that the Registry of this Court and the Secretary-General may well 
have taken the position that the declaration of Nicaragua of 1929 
occtpting the Permanent Court’s compulsory jurisdiction. while never 
perfected, remained In an Imperfect but not invalid state; it could have 
ken brought into force at any time during the life of the Permanent 
Court by irans~ission to the Secretary-General of the League of the 
Instrument of ratification; but It was not brought Into force until 
Nicaragua ratified the Charter of the United Nations and the Statute of 
this Court vhich is an integral part of that Charter. Once NIcaraSua 
took that step. Its declaration made under Article 36 of the Statute of 
the Permanent Court and which - by the terms of that declaration alone - 
is ‘still In force shall be deemed... to be” a” acceptance “of the 
compulsory juriediction of the International Court of Justice for the 
period’ which It still has to run (Art. 36, para. 5, of the Statute). 

It may be objected that what never came Into force cannot be still 
In force and that, accordingly, NIcaraSca’s ratification of the Charter 
could not have given life to a declaration which had never been brought 
Into force under the League. But the contrary position may find some 
support in the French text of Article 36. paragraph 5: 

“Les ddelerations faites en application de l’article 36 d” 
Statut de la Cour permanente de Justice Internationale pour “ne 

/ les durCe qui n’es~ pas encore expirie seront consId6rbes, dan: 
rapports enlre parties au pr6sent Statut, comme comportant 

acceptatlon... 



S/16 564 
English 
p*e 39 

acceptatio” de la juridictio” obligatoire de la Cour 
internationale de Justice pour la durie restant 3 courir 
d’aprss ces diclarations et conform&ne”t ?i leurs termes.= 
[Emphasis supplied.] 

It vi11 be observed that the French text does not speak of declarations 
“which are still in force” but declarations “for a duration which has not 
yet expired”. This position arguably also finds support in the essential 
reasoning of the joint. dissenting opinion of Judges 
Sir Hersch Lauterpacht, Wellington Koo and Sir Percy Spender in the case 
concerning the Aerial Incident of 27 July 1955 (Israel v. Bulgaria), 
Preliminary Objections, Judgment, I.C.J. Reports 1959, p. 156. 
Furthermore, that distinguished scrutinizer of the activities of the 
Permanent Court and this Court, Judge Hudson, appeared to treat 
Nicaragua’s declaration of 1929 as in force for the purposes of 
Article 35, paragraph 5, of the Court’s Statute. He accordingly wrote: 

“The new paragraph 5 was inserted with the purpose of 
preserving some of the jurisdiction of the Permanent Court for 
the new Court. For the States which had deposited 
ratifications on October 24, 1945, the date on which the 
Statute entered into force, the provision must operate as of 
that date. At that time, declarations made by the following 
States under Article 36 were in force, and ‘as between the 
parties to the Statute' the provision applies to them: 
Argentina, Brazil, Denmark, Dominican Republic, Great Britain, 
Haiti, Iran, Luxembourg, New Zealand, Nicaragua, and 
El Salvador.” (Manley 0. Hudson, “The Twenty-Fourth Year of 
the World Court”, American Journal of International Law, 
Vol. 40 (1946). D. 34. See also M.O. Hudson. “The Twenty-Fifth 
Year of ;he W&b Court”, American Journal of International 
&, Vol. 41 (1947), p. 10.) 

As the argument of the United States in this case makes clear, 
Judge Hudson was fully aware of the fact of Nicaragua’s failure to ratify 
the Statute of the Permanent Court, and of the legal concl”sio”s which 
authorized organs of the League of Nations and the Permanent Court drew 
from that failure. 

The record is confused, because the footnote setting out the fact 
that notification of the deposit of Nicaragua’s instrument of 
ratification had not been received, which is found at page 210 of the 
Court’s Yearbook 1946-1947, and which has been quoted above, is not found 
in subsequent Yearbooks until the Yearbook 1955-1956, where the following 
footnote appears, at page 195: 

“According to a telegram dated November 29th, 1939, 
addressed to the League of Nations, Nicaragua had ratified the 
Protocol of Signature of the Statute of the Permanent Court of 
International Justice (December 16th, 1920), and the instrument 
of ratification was to follow. It does not appear, however, 
that the instrument of ratification was ever received by the 
League of Nattons.” 

That... 
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That footnote appears in all subsequent Yearbooks to this day. Why the 
footnote reappeared, and what the effect of its reappearance is or may 
be, is not clear. 

Nevertheless, at this juncture, the question is not whether the line 
of reasoning which Judge Hudson apparently followed, and to which the 
publications of the United Nations and the Court lend a substantial, but 
not unambiguous, support, is correct. or whether the contrary viev en 
forcefully expounded by the United States Agent in the oral hearings is 
correct. What is important is that the facts described above are 
sufficient at this stage to provide the Court with a basis. in respect of 
Nicaragua’s apparent adherence or alleged adherence to the Court’s 
jurisdiction, on which the jurisdiction of the Court in this came might 
be founded. In view of these fects, and of the precedent8 of the Court 
in finding a sufficient jurisdictional basis on which to indicate 
provieional measures, I did not find it possible to vote to strike the 
Nicaragua” Application and request for provisional measures from the 
Met, despite the cogency of the United States argument. 

B. Modification or termination of the declarations of the 
United States and Nicaragua 

Among several other jurisdictional arguments advanced by 
United States counsel, tw stand nut end merit provisional observations. 

On 6 April 1984, the United States sent to the Secretary-General of 
the United Nations a note with respect to the United States declaration 
of 1946 accepting the compulsory jurisdiction of the Court under the 
Optional Clause. The nnte in part read: 

“the aforesaid declaration shall not apply to disputes with any 
Central American State or arising out of or related to events 
in Central America, any of which disputes shall be settled in 
such manner as the parties t” them may agree. 

Notwithstanding the terms of the aforesaid declaration, 
this proviso shall take effect immediately end ahall remain in 
force for two years, so as to foster the continuing regional 
dispute settlement process which seeks a negotiated solution to 
the interrelated political, economic and security problems of 
Central America.” 

The United States observes that Nicaragua’s Application of 9 April 1984 
falls squarely within the terms of the 6 April 1984 note, since it poses 
a dispute with a Central American State and arises nut of or is related 
to events in Central America. 

Nicaragua maintains that the note is ineffective to modify Or 
suepend provisions of the United States 1946 declaration, since the 
declaration, while not reserving a right t” vary o’r suspend its terms, 

does... 
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does provide that it “shall remain in force for a period of five years 
and thereafter until the expiration of six months after notice may be 
BiVe” to terminate this declaration”. NicareBua contends that, since the 
United States declaration may be terminated only on six months’ notice, 
it may not be modified or suspended on less notice. It arB”ee that the 
law of treatiee is applicable to the United States declaration, that that 
law permits termination of a treaty in accordance with the terms of that 
treaty, and that the only term in point is the provision for termination 
on six months’ notice. 

The United States countered that the United States note of 
6 April 1984 is not, and does not purport td be,,e termination of it8 
1946 declaration. Rather, it is a modification “narrowly limited in time 
and SeoBraphy”. NicaraBua’s argumentation came to the claim that, since 
the United States did not reserve a right to modify or suspend operation 
of its 1946 declaration, it could not do so. The United States contended 
that “this arS”me”t is simply inconsistent with the practice of States 
and this Court”. Citing cases of this Court and various leading 
authorities, the United States maintained that a bilateral agreement 
between States both of which have filed declarations under the Optional 
Clause arises only on the filing of a case between them; before that, 
there is no consensual bond and “hence no obliBati0~ of the respondent to 
the applicant to continue the terms of its dgclaretio”“. The 
United States relied on State practice, particularly modifications of 
adherences to the compulsory jurisdiction of the Permanent Court by 
Great Britain, the Commonwealth countries and France on the outbreak of 
the Second World War expressly Lo exclude disputes arising out of the 
war, even though the durations of those declarations had not expired. 

“If those States were entitled to determine unilaterally 
that a change of circumstances had occurred and to revoke their 
declarations contrary to the time limits specified in those 
declarations, surely the United States may act similarly here.” 

A second arB”me”t advanced by the United States is that, under the 
governing principle of reciprocity, the United States could be bound by 
its six-month notice proviso in relation to Nicaragua if Nicaragua had B 
similar or Breater notice period in its declaration. Nicaragua - on the 
assumption that its declaration is.valid at all - in 1929 accepted the 
jurisdiction of the Permanent Court unconditionally. But surely, the 
United States argued, “such a” unconditional acceptance was not intended 
to bind a State in perpetuo”. State practice - and the United States 
cited examples of termination or modification of unconditional 
acceptances by Paraguay and El Salvador - confirms that concl”sio”, a8 do 
the opinions of leading authorities. Thus purportedly “unconditional” 
acceptances such as Nicaragua’s in 1929 *‘are, in fact, denounceable”. 
Since, in this case, NicaraBua’s purporLed declaration was and iS 
immediately terminable, the United States equally was entitled to 
introduce a temporal qualification into its declaration with immediate 
effect, in accordance with the principle of reciprocity. 

The... 
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The response of Nicaraguan counsel to the foregoing contentions was 
that, if a declaration is made unconditionally and there is no reference 
to termi”.¶tio”, the presumption is that it cannot be denounced except in 
accordance with the principles of the law of treaties. 

I” my provisional view, and subject to the pleadings of the Parties 
in the next phase of the proceedings, both of the jurisdictional 
arguments advanced by the United States which have been summarized in 
this section of this gpinion are 80 substantial as to require the most 
searching analysis of the Court. 

Nevertheless, I have not found It possible to conclude that, on 
either ground or on the basis of the several other jurisdictional 
arguments of the United States, the jurisdictional provisions invoked by 
Nicaragua do not, prima facie, afford a basis on which the jurisdiction 
of the Court might be founded. 

It is beyond dispute that the Court may not indicate provisional 
measures under ite Statute where it has no jurisdiction over the merits 
of the case. Equally, however, considerations of urgency do not or may 
not permit the Court to establish its jurisdiction definitively before It 
lesuee a” order of interim protection. Thus the Court has built a body 
of precedent which affords it the authority to indicate provisional 
meaauree if the juriediction which has been pleaded appears. prima facie, 
to afford a basis on which the Court’s jurisdiction might be founded. 
Whether “might” means “possibly might” or “might well” or “might 
probably” ie a question of some controversy. The nub of the matter 
appears to be that, while in deciding whether it has jurisdiction on the 
merits, the Court gives the defendant the benefit of the doubt, in 
deciding whether it has jurisdiction to indicate provisional measures, 
the Court gives the applicant the benefit of the doubt. In the present 
CBB.?, the Court, in my view, has given the Applicant the benefit of a 
great many doubts. 

The result is that States which have, by one route or another, 
suhuitted to the Court’s compulsory jurisdiction in advance of a 
particular dispute, run the risk of being the object of an order 
indicating provisional measures even though (as in the Anglo-Iranian Oil 
Co. case) the Court may eventually, conclude that jurisdiction on the 
=its is lacking. Thus the tactical disadvantage vhich the minority of 
States which has adhered to the Optional Cleuse generally suffer, as 
compared with that majority which has not submitted declarations under 
the Optional Clause at all, may be markedly greater than was conceived at 
the time declarations were submitted or has been perceived since. 

A ready solution to this problem which comports with the maintenance 
of the Court’s jurisdiction is not obvious. But one step which the Court 
itself can take is to ensure that the parties, at the stage of argument 
on provisional measures, are afforded the time required to prepare to 
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argue issuea of juriediction in depth. A second step is to ensure that 
the Court iteelf is afforded the requisite time to deliberate iesues of 
jurisdiction in depth and to formulate its order in accordance with ite 
internal judicial practice. 

(Signed) Stephen M. SCHWEBEL. 


