ADM NI STRATI VE TRI BUNAL

Judgenent No. 441

Case No. 454: SHAABAN Agai nst: The Secretary-General of
the International G vil
Avi ation Organi zation

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conposed of M. Arnold Kean, President; M. Jerone Ackerman,
Vi ce-President; M. |oan Voicu;

Wher eas, on 20 January 1988, O hnman Must afa Shaaban, a staff
menber of the International Cvil Aviation O ganization, hereinafter
called I1CAQ, filed an application the pleas of which read in part:

b.1 The Applicant contests the decision by | CAO to deny
rei mbursenent of inconme tax inposed by U S. authorities on his
| CAO i ncone.

d.1 The Applicant seeks only to recover from | CAO an anount of
$2,793 US, being the incone tax levied by and paid to U.S.
authorities in respect of 1986 | CAO incone, and, to the extent
he is able to denobnstrate by the presentation of appropriate
docunents, subsequent inconme tax inposed by U S. authorities on
| CAO staff assessed incone."

Whereas the Respondent filed his answer on 5 May 1988;

Whereas the Applicant filed witten observations on 16 June
1988;

Wereas the Respondent filed coments on the Applicant's



written observations on 18 August 1988;

Wereas the Applicant filed observations on those comments on
24 August 1988;

Whereas, on 4 Cctober 1988, the President of the Tribunal put
guestions to the Respondent under article 10 of the Rules of the
Tri bunal and, on 14 Cctober 1988, the Respondent provi ded answers
t her et o;

Whereas the Applicant submtted additional docunents on
8 Cctober 1988;

Wher eas, on 14 Novenber 1988, the Executive Secretary of the
Tribunal informed the Applicant that the Tribunal had decided to
adjourn its consideration of the case until its Spring session to be
held in Geneva in May 1989;

Wher eas, on 14 Novenber 1988, the Tribunal put questions to the
Respondent and, on 26 January 1989, the Respondent provided answers
t her et o;

Whereas the facts in the case are as foll ows:

The Applicant, a Lebanese national, served as a Manpower and
Training Oficer in the | CAO African Ofice, Dakar, from 20 August
1973 to 19 August 1974. On 18 Novenber 1977 he was again recruited
as an Airworthiness Oficer in a Technical Assistance project in
Jordan. On 4 Decenber 1979 the Applicant was appointed as a
Projects Inplenmentation O ficer in the Technical Assistance Bureau
at Headquarters for three years. On 4 Decenber 1982 his appoi nt ment
was renewed for two years as a Field Operations Oficer in that
Bureau and on 12 March 1984 it was superseded by a permanent
appoi nt ment .

On 27 May 1986 the Applicant infornmed the Chief of the
Personnel Branch that the Governnment of the United States had
granted permanent resident status to hinself and to nenbers of his



imredi ate famly. On 2 January 1987 the Applicant, who had
established his residence in Plattsburgh, New York, submtted to

| CAO a "Request for advance to pay estimated incone tax on | CAO
income". His request was granted and an advance of US$3, 000 was
paid to him In an inter-office nmenorandum dated 30 January 1987,
the Chief of the Adm nistrative Services Branch enquired whether the
Applicant was entitled to the reinbursenent of United States incone
tax on his salary; he drew attention to the follow ng circunstances
of the case:

The situation in this case is unusual in that the clai mant
is not acitizen of U S A but states that he resides in the
U S A and comrutes to work in Montreal on a daily basis. He
is not, therefore, eligible to claimthe Foreign Earnings
Exclusion on his tax return which woul d ot herwi se reduce tax on
| CAO i ncone to nil

A cash advance of U.S. $3,000.00 has been paid by I CAO
against a probable tax liability of $3,500.00 for the taxation
year 1986. It is estimated that the tax for 1987 coul d be
$7,000.00 on the staff menber's I CAO incone. There is no
| onger an agreenent in force between | CAO and the United States
Governnment for the recovery of taxes paid to staff nenbers.™

On 20 February 1987 the Chief of the Personnel Branch provided the
follow ng advice in a nmenorandumto the Chief of the Finance Branch:

As this matter will constitute a precedent with serious
inmplications for the future, | have carefully considered it in
consultation with LEB [Legal Bureau] and follow ng the
gui del i nes/ princi pl es bel ow

(a) The nationality of a staff nmenber, his 'hone' place,
and his duty station constitute the basis for the
determ nation of many entitlenments and benefits
prescribed by I CAO rules and regul ations, e.g.
appoi ntment and repatriation travel, hone |eave,
education travel of children, post adjustnent,



rei mbursenent of national inconme tax, etc.

M. Shaaban's nationality has been recogni zed by the
Organi zati on as Lebanese. His contract of enpl oynent
states his 'hone' place as Beirut, Lebanon and his
duty station as Montreal, Canada.

(b) A staff nenber is free to live at any place he |iKkes.
The Organi zation woul d be concerned only if and when
his daily commuting to work affects his attendance and
punctuality. However, if, for personal reasons he
elects to live in a country other than that of the
duty station, he cannot claimany additional benefit
or entitlenment beyond or in excess of what is normally
given to staff nmenbers living at the country of the
duty station.

In view of the above, | regret to informyou that the
Organi zation has no obligation to reinburse to M. Shaaban any
income taxes levied by the USA authorities on his | CAO sal ary
and enol unents.'

On 10 March 1987 the Chief of the Finance Branch sent a copy of that
menor andum to the Applicant and asked himto repay the cash advance
paid to himin January 1987.

On 19 March 1987 the Applicant requested the Chief of the
Personnel Branch to reconsider his ruling in a nmenorandumreading in
part:

As was explained to you, | had decided as |ong ago as 1963
that the interests of ny famly would best be served by
em gration from Lebanon, the country of ny birth. At that tine
| applied for and was granted Permanent Resident Status in the

U S A - anecessary first step in the process of attaining
U S. citizenship. Unfortunately, this status was forfeited, as
bet ween application and approval - it is a lengthy process - |

had accepted a commtnent to the establishnent and operation of
t he UNDP/ | CAO supported Civil Aviation Safety Centre in Beirut.
This comm tment precluded the mandatory residence in the U S A
required to maintain the validity of Permanent Resident Status.

More recently, well publicised events in Lebanon strongly
reinforce ny conclusion that the well-being and future of ny
famly woul d best be assured by em gration from Lebanon. 1In



1980, therefore, | re-applied for Permanent Resident Status in
the US.A wth the |Iong-term objective of obtaining
citizenship. Utimtely, on May 13, 1986, Pernmanent Resi dent
Status was granted to me and the nenbers of ny imedi ate
famly.

You wi || perhaps understand the dilenmma that confronted
me. On the one hand, the |ong-sought U S. Pernmanent Resident
Status was, as previously, conditional upon actual residence in
the US.A On the other, ny I1CAO duties had to be perfornmed at
Headquarters in Montreal. The probl em appeared insol uble.

However, there was no apparent obligation under ny
contract, or the Service Code and Staff Rules which govern
them to reside in Canada. |In the absence of nention in the
Service Code or Staff Rules of the status of incone tax
obligations, and in awareness of precedents for the treatnent
of U S -levied incone tax on | CAO earnings of HQ staff, it was
my understanding that the provisions of the G rcular Menorandum
of Septenber 26, 1983 ..., would be applied as m ght be
required. Accordingly, in the belief that there would be no
adver se consequences, other than the not inconsiderable costs
and i nconveni ence, | decided to sell ny house in suburban
Montreal, purchase and live in a house in Plattsburgh, New York
State, and commute fromthere to my work in Montreal

The supposition of the precedi ng paragraph, i.e., that the
provisions of the U S. Tax G rcul ar Menorandum of Septenber 26,
1983, woul d be applied to ny circunstances, was, | had
bel i eved, confirnmed by the absence of response by the
Organisation to ny advice of residency in Plattsburgh ..
Specifically, | had believed it was a reasonabl e and rellable
assunption that, had there been any question of ny
ineligibility for the provisions defined by the G rcul ar
Menmor andum | woul d have been so warned in response to ny
letter.

Furthernore, ny belief in eligibility for tax
rei nbursenent under the terns of the G rcul ar Menorandum was
confirmed and reinforced when, having been authoritatively
informed of ny tax obligations in the U S A, application was
made on 2 January 1987 and approved shortly thereafter for an
advance on the "estimate of inconme tax on inconme fromICAO in
accordance with para. 12 of the G rcul ar Menorandum

In summary, in the absence of | CAO rul es and regul ati ons
to the contrary, and because of the precedent application to HQ
staff of the sanme or conparable prior provisions of the



Circular Menorandum and with particular reference to O ause
(f) of FSSR [Field Service staff rule] 3.14 referred to by
para. 9 of the Crcular Menorandum | had no reason to believe
that the Organisation would refuse rei nbursenment of incone tax
that m ght be levied by the U S. authorities on | CAO earni ngs.

| ndeed, the contrary was the case. This belief was confirned,
tacitly at least, by the absence of response to ny letter of
May 27, 1986, and by approval w thout question of the requested
advance for estinmated 1986 tax obligations. "

On 31 March 1987 the Chief of the Personnel Branch, after
consultation wth the conpetent staff in the different services

concerned, advised the Applicant that he saw no possibility of
reinbursing himthe tax that mght be levied on his incone as a

result of his relocation of residence in Plattsburgh; he stated

inter alia:

The absence of response by the then C PER [ Chi ef,
Personnel Branch] to your nenorandum of 27 May 1986 cannot be
construed as a confirmation of an entitlenent to incone tax
rei nbursenent. In your menorandum you nerely advi sed PER t hat
you and your fam |y had been granted Pernmanent Resi dent status
by the Governnment of the USA and that in your view this would
not have any consequences relative to your service with I CAO
except that there mght be ramfications arising fromthe
United States incone tax obligations on your | CAO earnings.
However, your nenorandum did not contain any indication that

you had in fact established residence in the USA. In fact both
the May and Novenber 1986 issues of the ICAO Directory give an
address in Mntreal as your residence. It was not until your

request for advance paynent of estimated US i ncone tax was
received by FIN [ Finance] that we |earned of your apparent nove
to Plattsburgh. In the light of the existing 'Foreign Earned

| ncome Exclusion'" which US citizens and resident aliens could
claim there was then no reason to respond to your nenorandum
of 27 May 1986.

The G rcul ar Menorandum of 26 Septenber 1983 by C/ FIN
[ Chief, Finance Branch] to which you refer was expressly
addressed to 'US G tizen Technical Assistance Field Experts of
ICAO. As you are not a field expert, it does not apply to
you. However, even if one assunes that the principles of tax
rei nbursenent woul d be the sane for regular staff, your claim



coul d not be accepted. Paragraph 10 requires the claimant to
avail hinmself of all |egal deductions and exenptions and to
take every legitimte step to mnimze the tax payable. Staff
menbers of |1 CAO who are US citizens or resident aliens are
normal Iy not paying US incone tax under the afore-nentioned
"Foreign Earned Income Exclusion' if they are bona fide
residents of a foreign country. Hence it follows, that the
granting of Permanent Resident status by the US Gover nnent
would not in itself have given rise to tax liability in the US
under current provisions if you had not decided to declare

Pl att sburgh as your residence.

As you indicated in your letter the sole reason for
changi ng your residence was to obtain US citizenship and that
it 1s your intention to re-establish residency in Montreal as
soon as you have achieved this objective. This, of course, is
your personal privilege. However, as a result of your personal
choi ce the Organi zation cannot assunme an additional liability
whi ch, | have been told, would be in the region of US $58, 000
for a five-year period, and which would not have arisen had you
retai ned your declared residence in Mntreal."

On 10 April 1987 the Applicant requested the Secretary-General to
revi ew the deci sion conveyed to the Applicant on 10 March 1987 and
confirmed on 31 March 1987. On 26 May 1987 the Secretary-Ceneral
confirmed that decision and on 5 June 1987 the Applicant | odged an
appeal with the Advisory Joint Appeals Board of I1CAO The Board
issued its OQpinion (No. 82) on 21 Cctober 1987. The Board's
concl usi ons and recommendati ons read as foll ows:

" CONCLUSI ONS AND RECOMVENDATI ONS

43. The Board concludes that the Secretary General's decision
not to reinburse the Appellant was proper in that he had no
authority to do so. Therefore, the Board unani nously
recomends that the Appeal be rejected.

44, However, the Board believes that the Appellant, on the
basi s of erroneous advice given by | CAO officials, had created,
in good faith but wi thout careful consideration of the
consequences, for his personal goals and unrelated to his work
with | CAQ a situation under which he m ght be subject to
income tax on his ICAO earnings in the United States. The
Board recommends that the Secretary General grant assistance to



the Appellant, in co-operation with the appropriate authorities
of the United States, in an attenpt to find a legitimte
solution, if such exists, under which the Appellant woul d not

j eopardi ze his aspiration to qualify for US citizenship in due
course and w thout being subject to incone tax on his | CAO
earnings in the United States.

45, Wth regard to the advance erroneously paid to the
Appellant, and in case a legitimate solution in accordance with
par agraph 44 cannot be found, the Board recommends that the
Appel | ant be granted the anount paid so far for incone tax
purposes as a one-tinme ex-gratia paynent. |If a legitinmate
solution can be found, the Appellant should be required to

rei mourse to | CAO any anounts he nay be able to recuperate
retroactively fromthe United States authorities on taxes
covered by the erroneous advance."

On 5 Novenber 1987 the Applicant was advised that on 4 Novenber 1987
the Secretary-General had taken the follow ng decision with regard
to his appeal:

| accept the main conclusion of the Board (paragraph 43);

i ndeed, the applicable regulations, rules, the established
adm ni strative practice and the budgetary appropriations
approved by the Assenbly do not give ne any authority to
rei nburse the Appellant for income tax to which he may be
subjected by the authorities of the United States of Anerica;
consequently, the Appellant's claimhas no basis in facts and
in | aw.

Wth regard to the Board' s recomendation in paragraph 44,
| am prepared to assist the Appellant, at his request, by
i ssuing factual certificates concerning his enploynment with the
Organi zation, his duty station, salary and enol unents, etc.;
however, any dealings with the authorities of the United States
of America concerning the Appellant's right of residence and
the conditions thereof and his aspirations to qualify for US
citizenship are strictly his personal matters unrelated to his
performance of duties and the Appellant nust assune full
responsibility for his acts.

Wth regard to the advance for incone tax paid to the
Appel I ant by error (paragraph 45), | recognized that an error
was conmitted by the appropriate services, although I am not



convi nced that any prejudice was thereby caused to the
Appellant. In the interests of equity and without prejudice to
the mai n concl usi on above | accept, in part, the recommendati on
of the Board and | grant the Appellant an ex gratia paynment in
t he amobunt of $500.00 (five hundred), the maxi mum | am al |l owed
to grant under the I CAO financial regulation 11.3 a). The
remai nder of the erroneous advance is to be repaid by the

Appel lant in equal nonthly installnments, beginning in January
1988, over the period of 24 nonths w thout interest.

The Appeal is rejected.”

On 20 January 1988 the Applicant filed with the Tribunal the
application referred to earlier.

Wereas the Applicant's principal contentions are:

1. [ICAOand its Menber States constitutionally acknow edge
princi pl es of independence and equality of renuneration for equal
work relative to its officials. This acknow edgenent inplies,
essentially, guaranteed recei pt of net staff-assessed sal aries.

2. \Wiereas that guarantee is nost frequently docunented by
formal adherence to the privileges and imunities convention
exenpting | CAO earnings frominconme tax, the United States
Gover nnent has chosen, as an alternative neans of guarantee, fornma
arrangenents with 1CAO to repay to the Organi zati on rei nmbursenents
made to staff in respect of tax levied on their | CAO sal ari es.

3. Through 31 Decenber 1982, | CAO has reinbursed, to Regul ar
Programme staff, inconme tax levied by United States authorities on
| CAO- ear ned i ncone.

4. As of 1 January 1983, | CAO undertook to nake
rei mbursenents of tax levied by the United States Governnment on | CAO
i ncome agai nst the procedural provisions pronul gated by a G rcul ar
Menor andum of 26 Septenber 1983. Rei nbursenents were nade to
Regul ar Programme staff in accordance with that C rcul ar Menorandum

5. The United States Government, when notifying the
term nation effective 31 Decenber 1982 of the then current



agreenent, acknow edged that there would be a continuing requirenent
to repay to | CAO taxes |l evied on | CAO earnings and rei nbursed by the
Organi zat i on.

6. The Crcular Menorandum of 26 Septenber 1983 was desi gned
to reflect ICAO s historic readiness to reinburse taxes inposed on
| CAO earnings to ensure equality of treatnent of peers. The
G rcular Menorandumis binding on CAO, in both equity and | aw.
Under its terns, reinbursenents nust by made to the Applicant in
respect of taxes legally levied by United States authorities on his
| CAO ear ni ngs.

7. The Applicant is guaranteed the net staff assessed sal ary
appropriate to his classification and famly circunmstances by the
principles constitutionally approved by the Organization and its
Menmber States, including the Governnent of the United States.

Whereas the Respondent's principle contentions are:

1. Neither the terns of the Applicant's letter of appointnent
nor the 1 CAO Staff Regul ations and Rul es applicable to regular staff
menbers give rise to any right to reinbursenent of United States
taxes | evied upon his | CAO enol unents and thus do not authorize the
Secretary-Ceneral to reinburse such taxes.

2. Although the ICAO Field Service Staff Rules are not
applicable to the Applicant, even an anal ogous application of rule
3.14 woul d not establish any |egal claimfor reinbursenent of taxes
| evied under United States Federal or State |aws on his | CAO i ncone
since those taxes are not levied by the authorities of the country
of which he is a national.

3. The G rcular Menorandum of 26 Septenber 1983 is not
applicable to the Applicant since he is neither a United States
citizen nor a Technical Assistance field expert. Not did that
G rcul ar Menorandum establi sh an adm nistrative practice according
to which regular staff menbers of | CAO should be entitled to



rei mbursenent of taxes levied by United States authorities on their
| CAO enol unents. Nor can an erroneous application of the Crcul ar
Menorandumto the case of the Applicant by a junior officer
establish a legitimate adm ni strative practice which would be

bi ndi ng upon the Adm ni stration.

4. The Circular Menoranda i ssued between 1977 and 1982 ceased
to be legally relevant when the inconme tax reinbursenent agreenent
bet ween |1 CAO and the United States Governnment was term nated.

5. The individual cases relied on by the Applicant where | CAO
enpl oyees were reinbursed for United States taxes levied on their
| CAO i nconme after the termnation of the agreenent were factually
different fromhis own.

6. The Applicant has not been denied freedom of novenent and
residence. Nor was his change of residence necessary to ensure the
safety and wel |l -being of his famly.

The Tribunal, having deliberated on 8 Novenber 1988 in New York
and from 16 to 18 May 1989 in Geneva, now pronounces the follow ng
j udgenent :

l. The application in this case chall enges the acceptance by the
Secretary-Ceneral of | CAO dated 4 Novenber 1987 of the unani nous
recommendati on of the Advisory Joint Appeals Board (AJAB) that the
Applicant's appeal be rejected. The question before the Tribunal is
whet her the Applicant, a Lebanese staff nmenber, is entitled to

rei nbursenent of U S. incone taxes inposed on his | CAO enol unents as
a result of his personal decision to seek U S. citizenship. That
personal decision necessitated relocation of his residence from
Montreal , Canada, his duty station, where he has not been subject to
Canadi an taxation on his I CAO incone, to Plattsburgh, New York, just
bel ow t he Canadi an border, where he becane subject to U S. and state
i ncone taxes on his | CAO i ncone.



1. 1n 1980, the Applicant was living in Montreal and serving as a
staff nmenber of | CAO under a three-year appointnent when he deci ded
to apply for permanent resident status in the United States. In
view of his enploynent status with I CAO, he plainly had no
contractual assurance at that tinme that he would still be in the
enploy of ICAO in Canada if and when U. S. permanent resident status
was granted to him Nor did he have assurance that such status
woul d be granted. Hence in 1980 he coul d not reasonably have relied
on the situation at that tinme wwth respect to reinbursenent of U S.

i ncone taxes by | CAO

[11. In March 1984, the Applicant's term appoi ntnment (which had
previ ously been extended) was superseded by a pernmanent appoi ntnent.
In 1986, his 1980 request for permanent resident status in the U S
was approved for hinself and his famly. To take advantage of this,
t he Applicant had to establish a permanent residence in the United
States. He was free to do so and to commute to work since there was
no obligation that he live in Canada in order to work for | CAO at
its Headquarters in Montreal.

V. Prior to 1983, ICAO staff nenbers who were subject to U S.
income taxes were eligible for reinbursenent under the enpl oynent
conditions then in effect at 1CAO. This was the consequence of
agreenments between the United States and | CAO under which the United
States reinbursed | CAO for such incone taxes paid by | CAO staff
menbers. However, because of changes in U.S. tax laws with
reference to U.S. citizens working and deriving enpl oynent incone
abroad, the United States discontinued its reinbursenent arrangenent
with 1CAO I n consequence, | CAO changed its reinbursenent
conditions in 1983 by discontinuing the fornmer practice with respect
to reinbursenent of U. S. incone taxes. On 26 Septenber 1983, | CAQ
by a circular nmenorandum announced a policy with respect to



rei mbursenent of U S. inconme taxes paid by U S. citizens enpl oyed by
|CAO in its technical assistance field staff. That circular

menor andum has continued to represent ICAO s policy. Although
nothing in the circular nenorandum applies mandatorily to persons
who are not U S. citizens or persons who are not nenbers of the
techni cal assistance field staff, the Applicant nevertheless relies
heavily on it as justifying his claimfor reinbursenent.

V. The Applicant's contention is that when he nade inquiries about
his eligibility for reinbursenent of U S. incone taxes, he was told
unofficially that the circular nenorandum dated 26 Septenber 1983
was applicable to himand that there was an established

adm ni strative practice at ICAO to reinburse the paynent of U S

i ncone taxes regardl ess of whether the staff nenber was part of the
techni cal assistance field staff or the Regular Programe staff.

| ndeed, when the Applicant first applied for reinbursenent, his
request was approved and he received $3,000. Shortly thereafter, he
was informed that the $3,000 had been paid to himerroneously and
that since he was not entitled to it, he was required to return it.

VI. The Tribunal believes that the question whether the Applicant
is entitled to the tax reinbursenent he sought from | CAO depends
entirely on whether anything in his contract of enploynment or the

| CAO Service Code provides for this or on whether ICAO s refusal to
reinburse himfor U S. incone taxes represents an unjustified

di scrimnatory departure froman established adm nistrative practice
of different treatnent accorded to other simlarly situated staff



menbers. In agreenent with the findings and concl usi ons reached by
the AJAB, the Tribunal finds that the Applicant is not entitled to
rei nbursenent of U S. incone taxes from | CAO

VI1. The situation regarding tax rei nbursenent prior to 1983, and in
particular prior to the circular nenorandum dated 26 Septenber 1983,
has no bearing on the issue in this case. The Applicant's
entitlement or non- entitlenent is governed by his letter of

appoi ntnment dated 11 April 1984, which nmakes no reference to any

rei nbursenent of national inconme taxes. And although his

appoi ntnent is subject to the provisions of the | CAO Service Code in
force, as anmended fromtine to tinme, neither the |1 CAO Staff

Regul ations nor its Staff Rules, as anended, provided for

rei mbursenent of the Applicant's U S. incone taxes. In that respect
and in others, such as the nonexi stence of an | CAO tax equali zation
fund, I CAO has stated that its policies and practices with regard to
i ncone taxes payable by its Regular Progranmme staff are very
different fromthose of the United Nations.

VI, The Applicant relies, as noted above, on an all eged

est abl i shed adm ni strative practice which he believes requires | CAO
to reinburse his U S. incone taxes. 1In this regard, the Applicant
points to the 26 Septenber 1983 circul ar nmenorandum and | CAO Fi el d
Service staff rule 3.14. Neither the circular nmenorandum nor the
Staff Rule supports the Applicant's position. The circular

menor andum on its face, applies to U. S. citizens who are nenbers of
t he technical assistance field staff. The Applicant is neither a
U S. citizen nor a nenber of the technical assistance field staff.
He is a Lebanese national who is a nenber of the | CAO Regul ar
Programme staff. Mreover, Field Service staff rule 3.14 nmakes it
clear that the reinbursenent it contenplates is limted to taxes

| evied by a national authority. 1In context, this latter term



plainly refers to taxes levied by the country of which the staff
menber is a national. Subsection (f) of Field Service staff

rule 3.14 provides an entirely different discretionary treatnent

Wi th respect to rei nmbursenment of incone taxes levied by a country in
whi ch a techni cal assistance staff nenber is not a national but has
acqui red permanent resident status.

| X.  The only evidence of reinbursenent of U S. incone taxes paid by
Regul ar Programme staff nenbers subsequent to 1982 fails to
establish an adm nistrative practice which would support a finding
of unlawful discrimnation in the Secretary-CGeneral's refusal to

rei mburse the Applicant. The evidence showed that in three
instances U.S. citizens who were given short fixed-term appoi ntnents
as Reqgul ar Programme staff nenbers had their U S. incone taxes

rei nbursed pursuant to the terns of their enploynment agreenents.

The reason for this, which has no application at all to the
Applicant's situation, was that the service of the individuals
involved was required for a short term They were to be enpl oyed
outside the United States but not for |ong enough to entitle themto
a tax exenption under U.S. law. And the Secretary-General
determned that it was in the interests of the O ganization to
enpl oy themon those terns. That the Secretary-General offered

t hese individuals, because of the special circunstances, conditions
whi ch woul d not normally be avail able to permanent Regul ar Progranme
staff nmenbers does not show either an established adm nistrative
practice or unlawful discrimnation against the Applicant. The

Tri bunal has been infornmed by the Respondent that, as things turned
out, one of the three becane eligible for the tax exenption because
of extensions of his contract, and he repaid to | CAO t he anpbunt he
had previously received fromit as tax reinbursenent.

X. To be sure, the Applicant doubtless relied in good faith on the



erroneous informal advice he received regarding tax rei nbursenent.
This is unfortunate. But it inposes no obligation on |CAO As the
Tri bunal has had occasion to point out in another case, when a staff
menber is about to enbark on a course of conduct based on a
questionable interpretation of an official pronouncenent, such as
the circular nmenmorandumin this case, it is incunbent on the staff
menber to seek and obtain a witten authorized confirmation from an
appropriate official of the Organization before acting in reliance
on his or her owmn view even if the latter is supported by infornmal
advice. See Judgenent No. 410, Noll-Wagenfeld (1988). O herw se
the staff nmenber acts at his or her own risk. In this case,

nor eover, the Secretary-General accepted in part a recomendati on by
the AJAB that the Applicant be granted an ex gratia paynent by
awar di ng hi m $500, the maxi num al | owabl e under the applicable | CAO
regulation. In the Tribunal's viewthis was entirely adequate under
t he circunstances.

Xl. The Tribunal observes that once the Applicant has conpleted his
five-year residence requirenent for U S. citizenship and has becone
a US citizen, there will apparently be no barrier to the Applicant
novi ng back to Montreal, as he seens to intend. Should he do so, he
woul d then becone eligible for whatever tax exenption applies to al
U S. citizens in the enploy of |ICAO or other organi zations that are
part of the comon system outside of the United States.

XI'l. The Applicant has argued that he was exercising a basic human
right in accordance with the Universal Declaration of Human Rights
when he decided to nove to the United States in order to becone a
citizen and to change his nationality from Lebanese to American.

| CAO did not question this right, which is, in any event, irrelevant
to the case. The Tribunal finds, as it did in Judgenent No. 326,

Fi schman (1984), paragraph |1V, that



"the Applicant's allegation concerning the infringenent of
his rights under the Universal Declaration of Human Ri ghts
i s unfounded and that he 'confused general hunman rights
with particular conditions of service which govern his
enpl oynent contract' (Judgenent No. 66: Khavkine)".

X1l In keeping with the AJAB recommendati on i n paragraph 44 of
its report, with which the Tribunal is in synpathy, |CAO nay wish to
reconsi der discussing with appropriate U.S. officials the

ci rcunstances of this case with the object of seeking rei nbursenent
fromU S jurisdictions of the taxes paid by the Applicant so that
they m ght be returned to himby I1CAO Oherwise it seens clear
that the Applicant will find hinmself in the unfortunate position of,
in effect, being taxed twice on the sane incone unlike his

col | eagues.

XI'V. The application is rejected inits entirety.

(Si gnat ures)

Arnol d KEAN
Pr esi dent

Jer ome ACKERMVAN
Vi ce- Pr esi dent

| oan VA CU
Menber
Ceneva, 18 May 1989 Jean HARDY

Acting Executive Secretary



