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INTRODUCTION

1. On the recommendation of the Commission on Human Rights in its resolution 1983/48
of 9 March 1983, the Economic and Social Council, by its resolution 1983/38 of -

27 May 1983, authorized a meeting of an open-ended working group for a period of

one wegkprior to the fortieth session of the Commission to complete the work on a
draft convention against torture and other cruel, inhuman or degrading treatment or
punishment.

2. As authorized by the Commission at its 2nd meeting on 7 February 1984, the.
Group held one supplementary meeting during the session. A total of 11 meetings -
were held from 30 January to 3 February 1984‘and on 16 February 1984.

3. At the lst meeting on 30 January 1984, Mr. Jan Herman Burgers (Netherlands) was
re-~-elected Chéirman/Rapporteur by acclamation. '

DOCUMENTS
4, The Working Group had before it the following‘documehts:

Draft convention against torture and other cruel, inhuman or degrading
treatment or punishment, submitted by Sweden (E/ON.4/1285);

Revised draft submitted by Sweden (B/CN.4/WG.1/WP.1); -

Draft optional protocol submitted by Costa Rica (B/CN.4/1409);

Draft preafble and final clauses submitted by Sweden (E/CN.4/1427);

Report. of the 1982 Working Group (E/CN.4/1982/L.40);

Report of the 1983 Working Group (E/CN.4/1983/63).

During the present session, nembers of the Working Group submitted four working papers
(E/CN.4/1984/WG.2/WP.1, E/CN.4/1984/WC.2/WP.2, B/CN.4/1984/Ws.2/WP.4/Rev.L and -
B/CN,4/1984/WG.2 WP.5). A working paper submitted by the International Commission of
Jurists (F/CN.4/1984/WG.2/WP.3) was later withdrawn. '
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CONSIDERATION OF THE TITLE AND THE PREAMBIE

5. The question of the title of the draft convention, discussed at the 1983 sessioh}
was again mentioned. There was general agreement that no suggestien should be made-
by the Group to modify the title as formulated by the Géneral Assembly which - L
requested the Commission "to draw up a draft convention against torture and other
cruel, inhuman or degrading treatment or punishment". The representative of the
United States, while sharing this consensus on the title, stated his understanding
that the convention, as indicated by the title of the agenda item under which it

was considered by the Commission on Human Rights and the history of its negotiation,
was never intended to apply to armed conflicts and thus supersede the 1949 Geneva
Conventions on humanitarian law in armed conflicts and the 1977 Protocols additional
thereto. He stated his further understanding that incidents covered by the

Geneva Conventions and Protocols thereto would not f£fall within the scope of the .
convention against torture and that to consider otherwise would result in an overlap
of the different treaties which would undermine the obgectlve of eradicating
torture.

6. As to the preamble, the Wbrklhg'Group had adopted at its 1983 session a revised
set of preambular clauses submitted by the Chalrman/Rapporteur, reproduced in the
amex to the 1983 report (E/CN.4/1983/63). 3
Te At the 1983 session, the delegation of Peru had suggested one additional
paragraph to read:

"Recognizing that the essential rights of man are not derived from one's
being a national of a certain State, but are based upon attributes of the
human personality and that they therefore Justlfy 1nternatlonal protection in
the form of a convention."

Consideration of that proposal had been deferred to the present session.

8. Some delegations felt that the proposed additional paragraph, although highly
commendable in spirit, was based on controversial concepts and couched in temms

too general for inclusion in the present convention. It was also pointed out -that
the existing second paragraph of the draft preamble already embraced the essential
ideas of the proposal. Having taken into consideration the views expressed durlng .
the discussion, the delegation of Peru withdrew its proposal.

9. The Working Group thereupon decided at its 8th meeting that the preamble of
the draft convention would consist of the revised set of preambular clauses adopted
at the 1983 session. .

CONSIDERATION OF SUBSTANTIVE ARTICLES

10. The Working Group continued its consideration of the remaining parts of the
draft substantive articles upon which decisions had not been reached during the
preceding sessions, namely: article 3, paragraph 2; article 5, paragraph 2;
article 6, paragraph 4; article 7; and article 16, paragraph 1.

Article 3

11. Article 3 of the draft, of which the first paragraph had already been adoPted
in 1979, read as folloys: :

"l. No State Party shall expel, return ("refouler") or extradite a person to
another State where there are substantial grounds for believing that he would
be in danger of being subjected to torture.
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[2. For the purpose of determining whether there are such grounds all

relevant corSLderatlono shall be taken into account including, where
applicable, the existence in the State concerned of a consistent pattern of
gross violations of human rights, such as those resulting from a State policy
of apartheid, racial discrimination or genocide, colonialism or neo-colonialism,
the suppression of national liberation movements or the occupation of foreign
territory.|" |

2. Several delegations made statements with regard.to paragraph 1, which had
alreaiy been adopted earlier. Some delegations indicated that their Governments
rnight wish to declare at the time of signature or ratification of the convention .~
or accession thereto, that they did not consider themselves bound by article 3 in
so far as that article might not be compatible with obligations towards States not
parties to the convention under extradition treaties gonoluabd before the date of
the signature of the conven+1on.

13. The delegation of Uruguay stated that it did not wish to oppose adoption of
article 3, but that it maintained its view that the inclusion of this article in
the convention was not advisable, since it might be misused by serious criminals
to evade prosecution.

14, The delegations of Canada and'Spain exﬁressed theiifdisappoiﬁtﬁent with the
fact that paragraph 1 of draft article 3 referred only to torture and not to other.
acts of cruel, inhumen or degrading treaiment or punishment.

15. The representative of Senegal, pointing out the possible connection between
articles 3 and 7, orally proposed the addition of a safeguard clause at the beginning
of article 3, paragraph 1, which would read as follows:

"Jithout prejudice to the obllgatlons ‘incumbent on a State under artlcle 7
of the Convention ..."

Several speakers felt that such an addition was not nécessary, because the
obligations regardlng‘extradltlon or prosecution under article T would apply
irrespective of any reference to that article in article 3. They alsc observed
that articles 3 and 7 aimed at different categories of persons: article 3 at.
persons who might become victims of torture, article 7 at persons who might have
been involved themselves in the perpetration of torture In the light of these
comments the representative of Senegal did not insist on his proposal.

16. 1In respect of draft article 3, paraﬂrgph 2, various suggestions were made along
similar lines to those made during previoys discussions, such as deleting the
paragraph entirely, retaining the paragraph but deleting the illustrative list,

and maintaining the illustrative list but modlfylnd‘lts content. It was said

that paragraph 2 might offer useful ﬁuldance_to national courts which might
otherwise give too narrow an interpretation to the first paragraph.

17. The delegation of the Federal Republic of Germany, remarking that paragraph 2
seemed to concentrate on the situation in the State concerned rather than the
specific risks of the persons involved; orally proposed adding the following
sentence: - ' - S :

"It shall be decisive, however, that there are in the 1nd1vidua1'caée
substantial grounds to believe that the person %o be expelled, returned or
extradited would be in danger of being subjected %o torture., " R
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18. In order fto make consensus on article % possible, the representative of India
proposed that only the first part of paragraph 2 be retained but that the
illustrative list beginning with the words "such as" be omitted. - This proposal
gseemed to be generally acceptable to the Working Group. The representative of

the Soviet Union drew attention to a difference between the Russian and the.
English version of the text of draft article 3, paragraph 2. Whereas the Russian
text spcke of "persistent gross and mass violations of human rights", the
English text spoke of "a consistent pattern of gross violations of human rights”.
Therefore, while accepting the Indian proposal in principle, the Soviet
representative suggested that the English text should be brought into line with the
Russian text.

| 19. Several opinions were expressed concerning the meaning of those terms in the
practice of the United Nations., After informal consultations the representative of
India proposed, as a compromise, to replace the present formulas in all languages
by the following: "a consistent pattern of gross; flagrant or mass violations

of human rights",

20. Another problem with regard to article 3, paragraph 2, was its passive
formulation which, in the view of several speakers, did not make it sufficiently
clear by whom the relevant considerations should be taken into account. In the

+ light of this discussion, and based on the compromise proposal of the Indian

\ delegation, the representative of the United Kingdom proposed the following

. formulation for this paragraph (E/CN.4/1984/WG.2/WP.4/Rev.1):

"2, TYor the purpose of determining whether there are such grounds, the
competent authorities shall take into account all relevant considerations
including, where applicable, the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of human rights."

~ 21. At the 9th meeting of the Working Group, the delegation of -the Federal
Republic of Germany stated that, in order to assist the Working Group in reaching

| a consensus on article 3, paragraph 2, it would not insist on its proposal for the

| addition of a new sentence at the end of that paragraph. The Working Group then

adopted the text of the paragraph as contained in the proposal of the delegation

‘ of the United Kingdom. After the adoption of this paragraph some representatives
made explanatory statements for the record.

22. The representative of the German Democratic Republic stated that his
delegation had joined the consensus in a spirit of compromise and co-operation,
although it considered the final text, and especially the phrase "consistent
pattern of gross, flagrant or mass violations", not fully satisfactory., His
delegation would have preferred the original version of the paragraph or a
formulation based on General Assembly resolution %2/130 which had been adopted by
a vast majority of States., His delegation's final position on the subject would
depend on the results of the debate on the remaining articles and he therefore
reserved his right to revert to that question at a later stage.

23. The representative of the Union of Soviet Socialist Republics said that,
although he had supported the compromise solution, he would have preferred the
original version of the paragraph. He attributed great importance to the concept
of "mass violations of human rights"”. In his understanding, the concept of a
consistent pattern of human rights violations already implied that such violations
occurred on a massive scale. Therefore, the word "or" in the text was not to be
interpreted as indicating opposition between the concept of "gross" and that of
"mass" violations of human rights. The two concepts were complementary and

should be read together.
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24. The representative of the United States of America said that the language

in the paragraph under con31derat10n had been taken from Economic and Social Council
resolution 1503 (XLVIII) as well as from General Assembly resolution 32/130.
Therefore, according to his delegation's interpretation, paragraph 2 included
situations covered by'Economlc and 8001al Council resolutlon 1503 (XLVIII)

25. The representatlve of China stated that, although he had agreed to the final
text in a spirit of compromise, he would have preferred the listing of examples in
paragraph 2, such as a State pollcy of apartheid, racial discrimination or - = -
genocide, The coricept of "mass violations of human rlghts" should in fact have
been quallfled by a mentlon of SpelelC circumstances oonstltutlng such v1olatlons.

Articles 5, 6 and’ 7

26, The Working Group c¢onsidered again the system of universal criminal :
Jurisdiction included in draft articles 5, 6 and 7, reproduced in ‘the annex to .

the ‘1983 report (E/CN:4/198%/63). The discussions indicated that ‘there had been
important changes of p031tlon as compared to the 198% session of the Working Group.
The inclusion of universal Jurlsdlctlon in the draft convention was no longer
opposed by any delegation.

27. At the outset of the debate on this questlon, the delegatlon of Argentina made
a general declaration enunciating its Govermment's attachment to the fundamental
values of respect for human rights. This delegatlon announced that it would make
every effort to help finalize the draft convention agdinst torture and declared that
the new Argentine Government supported universal jurisdiction as provided for in
draft articles 5, 6 and 7, as well as the 1mplementatlon systéem provided for in
draft articles 17 to 24,

28. Tie representative of Uruguay stated that his delegatlon.contlnued to have
its doubts, basically from a juridical point of view, about the inclusion of
universal jurisdiction in the draft convention, but that it did not wish to stand
in the way of consensus on the guestion, At the same time he announced that the
inclusion of universal jurisdiction in the convention might eventually make it
difficult for his Government to become a party to the convention. The delegation
of China stated that it favoured the inclusion of universal jurisdiction in the
draft convention, but that it considered the current formulation of the draft
artlcles concerned not entirely satlsfaotory.

29. The representative of Australla reiterated her Government's position,
adopted in 1982, that Australia $till had some doubts about the desirability or
practicality of the universal jurisdiction provisions in the conventlon but was
committed to the early negotiation of as strong a convention as possible and. had
therefore joined th2 growing consensus 1n.support of universal . Jurlsdlctlon. “The .
Australian delegation further confirmed its Government's view that such a system “g
must be complemented by effective implementation provisions in the. final text.

Many other speakers reiterated their view of universal Jurlsdlctlon_as an

essential element for the effectiveness of a convention against torture.:,

30. The representative of Senegal made a statement concerning the proposal he.
had submitted in 1983 for the insertion of an additional paragraph in

draft article 5, as set out in paragraph 22 of the 1983 report (E/CN. 4/1983/63)
He observed that the explanation given in that same paragraph of the report dia
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not accurately reflect the ideas underlying his proposal. However, further
study of the question and consultations with other delegations had persuaded
him that the concern which had prompted his proposal was met to a great extent
by the current text of article 7. Taking this into account and with a view to
expediting the work on the draft convention, the representative of Senegal
withdrew the proposal. ' '

31, The delegation of Brazil made explanatory remarks with regard to the
compromise text on universal jurisdiction submitted by the representative of .
Brazil in 1983 and contained in paragraph 23 of the 1983 report (B/CN.4/1983/63).
Although it could accept the inclusion of universal jurisdiction in the draft
convention, the Brazilian delegation had been concerned with certain practical
problems that could arise from its implementation as provided for in

draft articles 5, 6 and 7 as they stood. It had advanced its formulations in
the hope that they would make it easier for other delegations to accept the
inclusion ofuniversal jurisdiction in the draft convention. However, it remained
flexible and, if its proposals were not generally acceptable, would not insist
on them., It remained ready to dscuss a solution on the basis of other
formulations, including the present draft articles 5, 6 and 7.

32. Most speakers expressed their preference for the present text of draft
articles 5, 6 and 7 as a basis for discussion. It was pointed out that the
formulation concerning universal jurisdiction should be as close as possible to
that used in earlier treaties, such as the Convention for the Suppression of
Unlawful Seizure of Aircraft, the Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation, and the International Convention
against the Taking of Hostages. On the other hand, several speakers expressed
an interest in exploring the possibility of achieving consensus by introducing
in the present text of the draft convention the essence of, or certain elements
borrowed from,the Brazilian alternative proposals,

33. Some speakers considered that the Brazilian proposals had a legal drawback
in that they would oblige a State to detain a person for a certain period during
which that State had not established its jurisdiction over the case and
extradition had not been requested. The delegation of Brazil pointed out that
this problem could be solved by replacing the word Y"establish" in article 6,
paragraph 4, of the Brazilian proposal by the word "exercise". In reply to

a question, the Brazilian delegation further explained that, while its alternative
proposal was aimed at giving priority to the establishment of jurisdiction by
States referred to in article 5, paragraph 1 (a), (b) and (c), it was not
intended to create an automatic obligation for the requested State to extradite
the alleged offender to those States, since extradition was a sovereign act to

be decided in each case by the competent court of the requested State. GSome
speakers observed that it was both legally and politically proper to leave the
State in which the offender was found such freedom to refuse extradition, because
if extradition was requested by the State in which the acts of torture had

taken place, it was doubtful whether the requesting State would really pugish

the offender. ‘ . : ,

%4, The Chinese representative expressed the view that the proposal on universal
jurisdiction made by the Brazilian delegation could be regarded as a basis

for discussion and that it was in principle acceptable. In his understanding,.
the basic. spirit of the Brazilian proposal was that the exercise of jurisdiction
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in accordance with article 5, paragraph 1 (a), (b) and (c), should have priority .
over the exercise of jurisdiction based exclusively on the presence of an’

alleged coffender in the territory of a State party. Only if the States having
primary jurisdiction did not wish to exercise it, should jurisdiction be : o
exercised by the State where the offender was found. At a later stage, the Caer
Chinese delegation informed the Working Group that it could in principle .
accept unlversal jurisdiction as set out in,the»draft convention. :

35. At its 11th meeting, the Working Group agreed to adopt the present text
of articles 5, 6 and 7, without prejudice to the reservations of certain
delegations which would .be reflectﬂd in the report.

36.. In this connectlon, the repLeseﬁtatlve of ‘the German Democratic Republlc .
stated that, although his ﬂnlegatlon had not opposed the adoption of articles 5,
6 and 7, he had to recognize that the subject-matter of: the draft convention
against torture differed considerably from that of such instruments as the ‘
Convention for the Suppression of Unlawful Seizure of Aircraft and the Convention
for the Suppression of Unlawful Acts against the Safety of Civil Aviation, which
contained similar provisions and to which the German Democratic Republic was a
party. In particular, the provision contained in article 5, paragraph 1 (c),
caused problems to his authorities. Therefore, his. Covernment had to reserve

its final position w1th respect to that quesﬁlon, and would also take into
account ‘the outcome of the deliberations concerning other elements of the

draft convention. . . :

Article 16

37. The Working Group discussed again the guestion whether to include a reference
to article 14 in article 16, paragraph l,. which would imply -that States parties
should ensure in their legal systems that the victims not only of torture but

alsc of other acts of cruel, inhuman or degrading treatment or punishment obtain
redress and have an enforceable right to fair and adequate compensation.

38. Several speakers expressed themselves in favour of -including the reference to
article 14 in paragraph 1. Some other speakers ocpposed the reference to article 14,
fearing that the concept of “ecruel, inhuman or degrqdlﬁg treatment or punishment".
was too imprecise as-a basis for an enforceable »ight. to compensation and might
lead to difficulties of 1nterpretatlon.an0 possible abuses. One representative
suggested that the Working Group might try again to agree on a definition of this
concept. Some other speakers, who were in favour of including the reference to
article 14, expressed the opinion that a definition was not necessary and that

each counury would develop its own case~law in this matter, :

39. Referring to the definition of toriture in article 1,'paragraph‘1, of the
draft convention, the delegation of Canada stated for the record that it was not .
satisfied with the second sentence of that paragraph, which excluded pain or . . .
suffering arising only from, inherent in or incidemtal to lawful sanctions. .

40, The delegation of India, in view of the comnection between the present
question and article 14, asked that reference be made in the report to the
general reservation concerning article 14 which her delegation had entered at
previous sessions.
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41, The representative of Spain proposed the inclusion of references to

articles 3, 14 and 15 in article 16, paragraph 1, in order for the mechanism of
protection to be in harmony with the title of the convention itself which

included "other cruel, inhuman or degrading itreatment or punishment". If reference
to these three articles was not acceptable to the Working Group, then the second
sentence of paragraph 1 should be deleted. Cnc other representative also proposed
the deletion of the second sentence. In the light of the ensuing discussion and

in view of the fact that some of these issues had been debated in the past, the
representative of Spain, in a spirit of compromise, withdrew his proposal.

42. 'The representative of the Union of Soviet Socialist Republics, in an effort
to help overcome the difficulties with regard to tne question of including a
reference to article 14 in article 16, suggested that the convention could
specify. that, in such a case compensation would be limited to material damage and
damage to the healtih of a person. He therefore submitted the following proposal

(B/CN.4/1984/WG.2/WP.5) ¢

"1,  In the second sentence of paragraph 1 of article 16, delete the
words 'and [14]'.

"2.-.-At the end of the paragraph, add the sentence: 'The obligation
contained in article 14 shall apply with the substitution indicated above -
in the event that such treatment or punishment caused its victim material
loss or loss of health!.

"3, After the first paragraph, ingert a new paragraph:

'2. In the determination of acts referred to in paragraph 1 of this
article, each State Party shall not in accordance with the relevant
international agreements binding on it and its rational law.'.

"4, Paragraph 2 of article 16 should be renumbered as paragraph 3."

43, After further consultations, the Chairman/Rapporteur noted that several
delegations which had favoured the inclusion of a reference to article 14 had
now indicated that they would not insist on such a reference if it'created an
obstacle to reaching agreement on draft article 16. At its 11th meeting,

the Working Group decided to adopt draft article 16, limiting the reference in
the first paragraph to "articles 10, 11, 12 and 13",

44, ‘The delegations of Canada and Ireland stated that they had not opposed -
the adoption of article 16, but that they wished to see registered in the
report that their Govermments retained a strong preference for including a
reference to article 14 in this article. The delegation of the Union of Soviet
Socialist Republics, considering it possible to adopt article 16 without a
reference to article 14, stated that in that case it would not insist on its
proposal, ‘However, it emphasized that, if in the course of the further
consideration of article 16 some delegations again raised the guestion of the
necessity of including a reference to article 14 in article 16, it would

return to its proposal.
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CONSIDERATION OF PPOVISIONS RFLATING TO IMPLEMENTATION
S . :
,45 : Ahe Working. Group conszdered the 0p0v1310ns relating to the implementatlon on the
ba31s of «draft articles:17 to 24, contained in the annexito the. 1983 ‘report.
(E/CN.4/198%/63). - The de;egation of the.Union-of Sovxet Socialist Republics -
informed the Group.that, in.a spirit of :compromise, it would no longer insist on. _
. giving all-elements.of the implementation system an optional character, for ~
instance by including all implementation provisions. in an optional -protocol. - |
In order to expedite the work on the draft convention, the Soviet delegation was
prepared to accept mandatory provisions in the convention with Pagard to the
creation of an implementation organ and.with regard to réporting by States: parties.
Hewever, it maintained its fundamental gbjections against the ‘mandatory character
of the proposed article 20 noncernxng‘lnqulrleo. The delegation of the UKralnlan
Soviet Socialist Republic sbtated that, in the same spirit, it withdrew its
alternative suggestions in respect of draft articles 17 and 19, but that it
maintained its position that the 1nqu1rj\systen lald down in drafb artlcla 20 '
nould have an optlonal character. :
46. In respect of draft artlcle 17, aome dlscussion took place on the questhn of the
size of the proposed Committee against Torture The Working Group decided to
~replace the words: "nine experts" in'paragraph l by "ten.experts™, and to replace’
tha word "four" in both parts of the second asentence of paragraph 5 by '"five'.
With these amandments drafi article 17 was adopted by the Working Group at 1ts
Sth mpetlng.

47. Tn rebpuct of draft article 18 somé discussion took place on the proposal of
the delegation of yhe United States contained in paragraph 45 of the 1983 report
namely~to add a new final oaragraph to this article, to read as follows: :

"The States Parties. shall" be rbspon31ble for. expenses 1ncurred in connLctlon
5. *Wwith-the holding of. meetlnga ‘of the States Parties and of the Committee, )
‘ ncludlng reimbursement to tho Unlted Nations for any expenses, such-as the
cost of staff and fa0111tlcs, 1ncurrcd by the United Nations pursuant to

: paragraph 3 above"-'

48. Athough this proposal met with _some opp031t10n, no delegatlon indicated that
it would" insist on its objections agalnst it. Accordingly the Working Group
decided ‘to‘add a new paragraph ‘to draft article 18 as proposed ‘by the delegaﬁlon of
the Uriited States. ‘With this amendmenL draft artxcl* 18 ‘was adopted by the
Worklnc Group at 1ts Sth meeting. ’

49.. Thn’dorkln Group ‘then conoldered draft article 19 concernlng reportxng by

State ‘parties and consideration of the reports by the Committee against: Torture.

The delegation of the Union of Soviet Socialist Repuollﬂs stated that it could not. .
accept the present formulation of paravrdphs % ahd 4 of this arulcle which
authorized the Committee to make such “commants or suggestions" on the report of

a State party as it might consider approprlﬁtﬁ and to include such "comments or
suggestiong” in its cwn annual report. : The Soviet cclegatlon proposed rep1301ng

the word "comments" in’ both paragraphs bJ vhe words: "general comments™, in conformlty
with. article 40 of the Interpational Cové&ilant -on Civil and Political Rights. The
delegation of the Ukrainian' SSR,- supporting the proposal of the Soviet delgation,
further proposed deleting the words "or suggestions" in paragraphs 3 and 4. The
delegation:of the German Democratic Republic supported ‘the propoesals of the-

- Soviet and Ukratnian. delegations.. Most speakers, Mewever, wished to retaln the .
formulation "comments. or suggestions®, which had met with no GppOultlon durlng the ..
dlscussLons in the WOrkrng Gnoup in 190 “and 19 : SGVbral gpbakepu p01nted out

SO
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in particular that there was a considerable difference between the International

> Covenant cn Civil and Political Rights, which dealt with a wide variety of rights;
and the proposed convention against torture, which was much more specific and
therefore should provide that comments made by the Committee against Torture be . -
more than. just general comments. One delegation indicated that it could not
accept changing the word "comments" into "gsneral comments" but that it might -agree
to delete -the words 'or suggestlons" 1f that would make consensus on the draft
article posblble.

50. Anotheﬁ-matter discussed in éonnection with draft article 19 was whether the
reports ‘of “States parties could be transmitted to the General Assembly of the
United Nations. The delegation of India proposed adding the following sentence
at the end of paragraph 4 of the draft article: "If so requested by the State
Party concerned, the Committee may also transmit a copy of the report submitted

by the State under paragraph 1". This proposal seemed to bz generally acceptable
to the Working Group. At its 1lith meeting the Working Group agreed to add the
sentence proposed by the delegation of India at the end of draft article 19,
paragraph 4 ,

51. . As no agrecment was reached on replacing the formula ”commen*s or sucgestlonv“
by *general comments", draft article 19 could not be adopted by the Working Group.

52. The Working Group discussed repeatedly and at considerable langth draft
article 20, which authorizes the Committee to initiate an inquiry in connection
with reliable indications that torture is being systematically practised in the
territory of a State party. The delagation of the Union of Soviet Socialist
Republics explained that it had objections of a fundamental and principled nature
against the mandatory character of the proposed provisions. In the view of
this. delegation, systematic torture had always indicated that there was a
situation characterized by mass and gross violations of human rights in the- State
concerned, Such situations immcdiately became widely known, and therefore

there was nb need to create a special organ for their rscognition as such.
However, if therz was no certainty about the existence of such a situation, the
proposed system might be misused for the purpose of unlawful interference in the
internal affairs of sovereign States. The Soviet delegation could only accept
draft article 20 if it was given an optional character. This delegation also
pointed out that, since primarily Statzs or individuals or non-governmental
organizations could be the sources of information mentioned in article 20, all
such information should be considered in accordance with articles 21 and 22. The
delegation of the German Democratic Republic supported the position of the
delegation of the Soviet Union. The delegation of the Ukrainian Soviet Socialist
Republic. proposed the insertion of ths words Ywhich has made a declaration in
accordance with article 21, paragraph 1", in paragraph 1 of draft article 20 after
the words "in the territory of a State Party".

53. Some other delegations raised questions about certain elements of the
formulation of draft article 20. In particular they wondered whether it might
not be appropriate to specify th:s sources of information that could be used
by the Committee or to provide for the development of criteria by the Committee
itself with regard to the consideration of information received.

54. Most dalegations expressed themselves strongly in favour of maintaining the
mandatory character of draft article 20 which they considered essential to effective
implementation of the convention. It was said that the inquiry system contained

in this article represented an important step forward in comparison with the
implenentation systems laid down in other internaticnal human rights instruments.
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Making this inquiry system optional would seriously diminish the value of the draft -
convennlon ‘against torture. The proposzd article had built into all 1ts subSuctlons%
sufficient safe guards £> protsct against its abuse, such as provisions whershy a.
dialogue between the Committee and the State concerned would be ensured at all .
stagzs of uhQ(pPQQﬁdeﬁ,”ﬂd whe reby 2 visit to the territory of a State would, ]
nece&sitqte’itu'udnuvht. . Furthermcre, the proposed article had to be read in the .
context of the implementation system as a whole, 1nclud1ng article. 17 which set out
strict criteria to ensure the expertise and compebtence of the Committee. One
Gelegation remarked that the inguiry procedurs proposed in draft article 20 was not
new in the United Nrtlons bystwn. It had been used in ILO for =z long tim: and with
considerable success. ST

553. s to the question of the committe~ 3pccifying sources of . information or
danxoplﬁg crltprla,'usv~r 1 dwlugdulon observed that the formulation of

draft article 20 was the outcome of extensive discussions and consultations which
had taken place in the Working Group in both 1982 and 1983, and that the problems
now mentioned by some delegations had already becn taken into account in the present
formulation of the draft article. However, other dszlegations pointed out that

such problems could not have been taken.into account in the proposed formulation
since no agreament had been achieved on the question of the implementation system

as a whole. : .

56. Since ao agreement was reached on the question of giving the proposed inquiry
syst=m an optional charactmr, draft article 20 could not be adopted by the
Working Group. ’

57. Draft articles 21 to 24 did not meet with objections from the Working Group.
feenedingly at its Tth mesting the Worki-g Group adopted article 21, article 22,
articls 235 and article 24.

‘CONSIDERATION OF FINAL CLAUSES

58. The WOrklnp Group conoldered the final clauses on the basis of draft articles 25
to 31 reproduced in thz annex to the 1983 report (E/CN.4/1983/63) and on the basis
of the draft provisions concerning the obligations of federal or non-unitary States
and concerning the scttlement of disputes, proposed by the delegations of Australia
and the Netherlands respectively and containzd in paragraphs 70 and 71 of the same |

report.

59. At its first mzeting the Working Group adopted articles 25, 26, 27 and 31
as contained in the annex to the 1983 raport. Because of the insertion of 2 new
article In the draft, article 31 was later renumberaed as article 32,

60. At the same meeting the de lbg“tlnn of Augrrqlz withdrew its proposal concerning -
the obligations of federal or non--unictary otatno,,conuained in paragraph 7C of the
1983 rzport.

61. The Working Group than debated the proposal of the Netharlands delegation
concerning the ssttlement of disputes, contained. in paragraph 71 of the 1983
report. fccording to the propesed draft article, any dispute betwcen two or,
more States parties with respect to the intarpretation or application of the
convention, waich was not scttled by negotiation, should, at the reguest of any
of the parties to the disputs, be referred to the International Court of Justice
for decision, unlsss the dispubants agreed to another mode of satiloment. Some
Speakers supported this provision as an important mechanism that was well Lested
in international lawv. Some other reprasantatives reostated their objsctions to
inserting any clause of compulsory jurisdiction of thoe International Court of
Justice into the convention.
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62. The delcgdtlon of France pPOpOde an allternative drafc article concernlng
the settlemcnt of disputes (E/CN.4/1984/WG.2/WP.1), which followed the example

of the ﬂorresoondlng provisions of the Convention for the Suppression of Unlawful
Seizure of Aircraft (1970), the Convention for the Suppression of Unlawful Acts
agalnbt the Safety of Civil Aviation (1571) and several other international
conventions concluded under the auspices of the United Nations in recent years.
The taxt of  the proposed article read as follows:

"iﬁ Any dlsputb btthen two or movre States Partiss concerning the -
interpretation or application of this Convention wnich cannot be sattled
through negotiation, shall, at the request of one of them, be submitted to
arbitration. If within six months. from the date of the request for
arbitration the Parties are unable. to agree on ‘the organization of .the
arbitration, any ons of those Parties may refer the dispute to the International .
Court of Justice by request in conformity with the Statute of the Court.

‘"2. Each State may at the time of signature or ratification of this
Convention or accession theretc, declare that it does not consider itself
bound by the preceding paragrapn. The other States Parties shall not be
bound by the preceding paragraph with respect to any State Party having made
such a reservation.

3. Any Spata Party having made a reservation in accordance with the
preceding paragraph may at any tims withdraw this reservation by notification
to the Secretary-General of the Uniived Nations.'

63. The Working Group adopted the proposal by France at its Tth meeting and
decided to place the new provision aftsr the present drafi article 28. The
subsequent draft articles were renumberzd accordingly. Thus, the new draft
article appears in the annex to the present report as article 29.

64. With regard to draft article 28, concerning a procedur: for amending the _
convencion, some delegabtions suggested changes or additions co ths text. Other
delegations expressed a preference for maintsining the present text, which followed
the example of the corresponding pPOVlSlOﬂa of the Inlcernational Covenants of .
16 December 1966.  However, one suggestion by the delsgation of the United States
net with no objection from tne Working Group: it was that the words nyithin. four
months from the date of such communication? should be inserted in the third sentence
of article 28 after the words "In the event that'. As the other suggestions were
not insisted upon, the Working Group decided 2t its Tth meeting to adopt draft
article 28 as amended by the delegation of the United States.

65. The Working Group gavae thorough considerstion to former draft article 29,

now renumbered as article 30, which dealt with the guestion of denunciation of the
convention. The delegation of the Unit:d States proposed z new additional
paragraph to that draft artielc, which read as foliows (E/CN.4/1934/WG.2/WP.2):

"2, Such 2 denunciation shall not have the offect of releasing the State
Party from its ohligations under the pr:zsent Convention in regard To any act’
or omission which oceurs pricr to the date at which the denunciation became
effective, Nor .shall denunciation prejudice in any way the continued
consideration of any matter which is already under consideration by the
Committes prior to the dats at which the denunciation becomes sffactive.”
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66. Most delegations favoured the United States amendment which, in their view,
would strengthen the protection against torture in an acceptable manner. Even
more restrictive conditions for denunciations were considered desirable by one
representative who suggested that denunciation should take effect not one but three
years after receipt of the nctification by the Secretary-General. On the other
hand, the view was also expressed that the United States proposal might lead to
unnecessary complications and that it might be better to k=zep the original text

of the draft provision which was based upon wa2ll established precedents in existing
instruments. Some speakers voiced their fear that the formula proposed might not
furnish sufficient safeguards to States against the risk of international
investigation of matters arising after the denunciation had come into effect.

67. 1In the light of the obssrvations that had been made and following informal
consultations with interested delegations, the delegation of the United States
orally proposed to add another paragraph to the draft article, reading as follows:

"3. Following the date at which the denunciation of a State Party becomes
effective, the Committee shall not commence consideration of any new matter
regarding that State.®

68. The representative of the United States of America stated that article 29,
taken as a whole, would then permit the Committes to take into account new
information related to a matter it alrsady had before it prior to the date on
which denunciation became effective, but that it could not commencs consideration
of a new matter based on information received only after the date on which
denunciation became effective. After some discussion the Working Group agreed
to include the additional paragraphs proposed by the United States in the article
under consideration. In order to praserve uniformity of language, it was decided
to change the words "take effect" in the first paragraph of the article (identical
with the original text of former article 29) to “"becomes effective”, and likewise
to change the words '"became effective" in the first sentence of the second
paragraph to "becomes «ffective'. A its 8th meeting the Working Group adopted
the draft article (now numbered article 30) with the amendments proposed by the
delegation of the United States and the above-mentioned textual changes required
to preserve uniformity of language.

69. At the same meeting the Working Group adopted former draft article 30, which
bacame article 31, after having replaced the refersnce to "article 29" in
subparagraph (c) by 2 reference to “"article 30%. The Working Group thus completed
consideration of the final clauses of the draft convention.
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Arrex

Dreft convention against torture and other cruel,
inhuman or degrading treatment or punishment

The States Parties to this Convention, ' T

Consideriqg that, in accerdance with the principles proclaimed in the Charter
of the United Nations, recognition of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in thg ’
world, T e o .

Pecogn1z1nv that those rights derive from the inherent dignity of the human
person, . o ) - -

Considering the- obl;gatlon of States under the- Charter, in particular
Article ¢ 35 to pﬂomote universal respect for, and observant of, human rights -
and fundamental fresdoms,

Havirg regard to article 5 of the Lﬂlversal Declaration of Human Rights and
article 7 of the International Covenant on Civil and Political” nghto, both of
which provide that' no one mdy be subjected 16 tcr+ure or to- cruel, 1nkuman or
degrading treatmwent or punighment, S )

Having regard also to thé Declaration on thé Protection of All Persons from
Being Subjecied to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, acopted by the General As semblj on 9 December 1975
(rcso1utlop 3452 (LXX)), o

Desiring to makz meore effective the struggle against torture and other cruel

th
inhuman or dedbadinp treatment or punishment throughout the world,

Have agreed as follows: C L
Part ¥

Article 1

1. For the purposes of this Convention, torture means any act by which severe
pain cr suffering, whether physical or mental, is intentionally inflicted on a
person for such purpcszes as obtaining from him or a third person information or a
confession, punishing him for an’act he or a third person has committed or is
Suspec ed :f having conmitied, or intimidating or coércing him or a third person,

v for any reason based on discrimination of any kind, whan such pain or suffering
is inflicted by or at the instigation of or with the consent or acquiescence of a ’
public official or other person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or incidental to lawful sanctions.

2. This article is without prejudice to any international instrument or national
legislation which does or may contain provisions of wider application.

“Article 2 S ?ﬁp:f
L. _Bach State Party chall take effective legislative, administrative, judicial or
other measurgs to prevent acts of torture in any tﬁppltopy under lto Jurlbdlctlon. -
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2. No exceptional circumstances whatsoever, whether a state of war or a threat of
war, internal political instability or any other public emergency, may be invoked
as a justification of torture.

3. An order from a sUpérior officer or a public authority may not be invoked as
a Jjustification of torturea.

' Article 3

1. No State Party shall expel, rmturn ("refouler") or extradlte a person to
another State where there are substantlal grounds for be lieving that he would be
in danger of being subjected to torture.

2. For the purpose of determining whether there are such grounds, the competent
authorities shall take into account all relevant considerations including,

where applicable, the existence in the State concerned of a consistent pattern

of gross, flagrant or mass violations of human rights.

Article 4

1. Each State Party sha11 énsuPe that all acts of torture are offences under its .
criminal law. The same shall apply to an attempt to commit torture and to an act
by any person which constitutes complicity or participation in torture.

2. Each State Party shall make these offences punishable by appropr1ate penaltles
which taxe 1nto account their grave nature.

Article 5

1. Each State Party shall take such measures as may be necessary to establish
its jurisdiction over the offehces referred to in article 4 in the following cases: -

(a) When the offences are committed “n any territory under its JUPlSdlctlon
or on board a ship or aircraft registered in that State;

{(b) When the alleged offender is a national of that State:

(¢) When the victim is a national of that State if that State considers it
appropriate. :

2. Each State Party shall likewise take such measures as may be necessary to
establish its jurisdiction over such offences in caSes where the alleged offender
is present in any territory under its jurisdiction and it does not extradite him
pursuant to article 8 to any of the States mentioned in paragraph 1 of this article.

3. This Convention does not exclude any criminal jurisdiction exercised in
accordance with internal law. -

Article 6

1. Upon being satisfied, after an examination of information available to it,
that the circumstances so warrant, any State Party in whose territory a person
alleged to have committed any offence referred to in article 4 is present, shall
take him into custody or take other legal measures to ensure his presence. The
custody and other legal measures shall be as provided in the law of that State but
may be continued only for such time as is necessary to enable any criminal or
extradition proceedings to be instituted.
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2. Such State shall immediately make a preliminary inquiry into the facts.

3. Any person in custody Dursuann to paragraph 1 of this article shall be assisted
in communicating immediate ly ‘with the nearest appropriate representatlve of the
State of which he is a,ﬁatlonal or, if he is a stateless person, to the
representative of the State where he usually resides.

4. When a State, pursuant to this. .article, has taken a person into custody, it
shall 1mmed1ately notify the States referrcd to in article 5, paragraph 1, of the..
fact that such person is in custody and of the circumstances which warrant his
detention. The State which makes the preliminary inquiry contemplated in
paragraph 2 of this article shall promptly report its findings to the said States
and shall indicate whether it intends to exercise jurisdiction.

Article 7‘{ﬁ" : ,;;

1. The State Party in territory under whose Jurlsdlcflon a person alleged to have
committed any offence referred to in article 4 is found, shall in the. cases
contemplated in article 5, if it does not extradltc him, submit the case to its
competent authorities for the purpose of prosecution. N TN

2. These authorities shall take their decision in the same manner as in the case
of any ordinary offence of a serious nature under the law of that State. In the
cases referred to in article 5, paragraph 2, the standards of cvidence required for
prosecution and conviction shall in no way be less stringent than those which
apply in the casés'beferred to in article 5, paragraph 1.

3. Any person regardlng whom proceedlngs are brought in connectlon w1th any of
the offences referred to in article 4 shall be guaranteed fair treatment at all
stages of the proceedings.

Article &

1. The offences referred to in artlcle 4 shall be deemad to be 1ncluded as .
extradltable offences in any extradition treaty existing between States Partles.g
States Parties undertake to include such offences as extraditable offences in
every extradition treaty to be concluded betwesn then.

2. If a State Party which makes extradition conditional on the existence of a
treaty receives a request for extradition from another State Party with which it
has no extradition treaty, it mayfcon51der this Convention as the legal bauls for
extradltlon in respect of such offences, Extpradition shall be subject to. the
other condltlons provided by the law of the requested State. R

3. States Partics which do not make extradition conditional on the existence of a
treaty shall recognize such offences as extraditable offences between themselves
subject to the conditions provided by the law of the requested State.

4. Such offenc;s ghall bc treatud for the purpose of extradltlon between States ..
Partles, as if they had been committed not only in the place in which they -

occurred but also in the territories of the States required to establish their.
jurisdiction in accordance with article 5, paragraph 1.
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Article @

1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal proceedings brought in respect of any of the offences
referred to in article 4, including the supply of all evidence at their disposal
necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph 1 of this
article in conformity with any treaties on mutual judicial assistance that may
exist between them.

Article 10

1. Each State Party shall ensure that =ducation and information regarding the
prohibition against torture are fully included in the training of law enforcement
personnel, civil or military, medical personnel, public officials and other persons
who may be involved in the custody, Lntﬂrrogatlon or treatment of any individual
subjected to any form of arrest, detention or imprisonment.

2. Each State Party shall include this prohibitién in the rules or instructions
issued in regard to the duties and functions of any such persons.

Article 11

Each State Party shall keep under systematic review interrogation rules,
instructions, methods and practices as well as arrangements for the custody and
treatment of persons subjected to any form of arrest, detention or imprisonment
in any territory under ltS Jurisdiction, with a view to preventing any cases of

torture.
Article 12

Each State Party shall ensure that its competent authorities proceed to a
prompt and impartial investigation, wherever there is reasonabls ground to believe
that an act of torture has been committed in any territory under its jurisdiction.

Article 15

Fach State Party shall ensure that any individual who alleges he has been
subjected to torture in any territory under its jurisdiction has the right to
complain to and to have his case promptly and impartially examined by its competent
authorities. Steps shall be taken to ensure that the complainant and witnesses
are protected against all ill-treatment or intimidation as a consequence of his

complaint or any evidence given

Article 14

1. Each State Party shall ensure in its legal system that the victim of an act
of torture obtains redress and has an enforceable right to fair and adequate
compensation 1nclud1ng the means for as full rehabllltqtlon as possible. In the
event of the death of"the victim as a result of an act of torturv, his dependants
shall be entitled to compensation.

2. Nothing in this article shall affect any right of the victim or other persons
to compensation which may exist undcr national law.
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; Article 15

Each State Party shall ensure that any utatemeht which‘i established to have
been mads as a result of Lortupc shall not be 1nvokad as evidence in any ’
proceedings, except against a person accused of torture as evidence that the
statement was madec.

Article 16

1. Each State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or punishment

which do not amount to torture as defined in aPulCIb 1, when such acts are _
committed by or at the instigation of or wi ith the conseént or acqulcscencb of a
public official or cther person acting in an official capacity. In particular, the
obligations contained in articles 10, 11, 12 and 13 shall apply with the S
substitution for referznces to torture cr refercnces to other forms of cruel, o
inhuman eor degrading treatment or punishment.

2. The provisions of this Convention are without prejudice to the provisions of
any other internatiocnal 1nsurument or national law which prohibit cruel, 1nhuman or:
degrading treatment or punishmant or which relate to extradition or expulsion.’

Article 17

1. There shail be established a Committen against Torture (hereinafter referred

to as the Committee) which shall carry out the functions heroinafter prov1d 2d . '
The Committee shall consist of 10 experts of high moral sbanding and recognized P
competence in the field of human rights, who shall serve in their personal capacity.
The experts shall be uleoted by the States Parties, cans1d ration being given to
2quitable geographical dis tribution and to the usefulness of the participation of
some persons having legal experience. v

2. The members of the Commlttﬁo shall be elected by secret ballot from a list of
persons nominated by States Pabties. Each State Party may nominate ‘one person from
among its own nationals. qtat~" Parties shall bear in mind the usefulness of
nominating persons who are also members of the Human Rights Committee established
under the Inte"ﬂatlonal uovanant on Clvll and 'Political ngho snd are willing to
sarve on the. Committee dgalnbt Torture. '

3. Elections of the members of the Committee shall be Held at biecnnial meetings
of States Parties convenad by the Secretary-General of the United Nations. At
those meetings, for which two thirds of the States Parties shall constitute a
quorum, the persons elected to the Committcé Qhall ‘be those who obtain the largest
number of votes and an absolute majority 01 tha "oue ’of Uhu rcp"esentatlves of
States Partics present and veoting. '

4. The initial elsction shall be held no later than six months aftéer the date of
the entry into force of this Convention. At least four months before bthe daté of
gach election, the Secretary-General of the United Nations shall address a letter

to the States Parties inviting them to submit their nominations within three months.
The Secretary-Gencral shall prepare a list in alphabetical order of all persons thus
nominated, indicating the States Parties which have nominated them, and shall submit
it to the Stztes Parties.
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5. The members of the Committee shall be elected for a term of four years. They
shall be eligible for re-election if renominated. However, the term of five of the
members elected at the first.election shall expire at the end of two years;
immediately after the first election the names of these five members shall be
chosen by lot by the chairman of the meeting referred to in paragraph 3.

6. If a member of the Committee dies or resigns or for any other cause can no
longer perform his Committee duties, thz State Party which nominated him shall
appoint another expert from among its nationals to serve for the remainder of his
term, subject to the approval of the majority of the States Parties. Thz approval
shall be considered given unless half or more of the States Parties respond
negatively within six weeks after having been informed by the Secretary-General of
the United Nations of the, proposed appointment.

7. States Parties shall be responsible for the expenses of the members of the
Committec while they are in performance of Committee duties.

Article 18

1. The Committee shall ~elect its officers for a term of two years. They may be
re~elected. - ‘

2. The Committee shall establish its own rulas of procedure, but these rules shall
provide, inter alia, that:

{a) Six members shall constitute a quorum;

(b) : Decisions of the Committes shall be made by a majority vote of the
memoers present.

%3, The Secretary-General of the United Nations shall provide the necessary staff
and facilities for the effective performance of the functions of the Committee under
this Convention.

4. The Secretary-General of the United Nations shall convene the initial meeting
of the Committee. After its initial meeting, the Committee shall meet at such times
ag shall be provided in its rules of procedure.

5. The State Parties shall be responsible for expenses incurred in connection
with the holding of meetings of the States Partices and of the Committee, including
reimbursement to the United Nations for any expenses, such as the cost of staff

-

and facilities, incurred by the United Nations pursuant to paragraph 5 above.
Article 19

1. The States Parties shall submit to the Committee, through the Secrcetary-General
of the United Nations, reports on the measures they have taken to give effect to
their undertakings under this Convention, within one yeapr after the gntry into force
of thisz Convention for the State Party concerned. Thereafter the States Parties
shall submit supplementary rsports every four years on any new neasures taken, and
such other reports as the Committee mey request.

2. The Secretary-General shall transmit ths rcports to all States Parties.
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[3. Each raport shall he considered by the Committee which may mnke such comments
or suggestiong on the report as it may consider appropriate, and shall forward these
to the State Party concerned. That State Party may respond with any observations
it chooses to the Committee. ' ‘ : o

4. The Committee may, at its discretion, decide to include any comments or
suggestions made by it in accordance with paragraph 3, together with the observations
thereon received from the State Party concerned, in its annual réport made in
accordance with article 24. If so requested by the State Party concerned, the
Committes may also includs a copy of the report submitted undet'paragraph ;.J

Article 20

[1. If the Commitbtec receives information which appears to it to contain reliable
indications that torture is being systematically practised in the territory of a
State Party, the Committze shall invite that State Party to submit observations
with regard to the information concerned.

2. Taking into account any obsurvations which may have been submitted by the .
State Party concerncd as well as any other relevant information available to it, the
Committee may, if it decides that this is warranted, designate ong or more of its
members to make a confidential inquiry and to report to the Committee urgently.

3. If an inguiry is made in accordancc with paragraph 2, the Committee shall seekAl
the co-operation of the State Party concerned. In agreement with that State Party,;
such an inquiry may include a visit tc its territory. : '

4. After examining the findings of its member or members subnitted in acgordance
with paragraph 2, the Committec shall transmit these findings to the State Party
concerncd together with any comments or suggestions which secm appropriate in view
of the situation.

5. A1l the proceedings of the Committee referred to in paragraphs 1-4 shall

be confidentlial. After such proceadings have been completed with regard to an
inguiry made in accordance with paragrapn 2, the Committec may, at its discretion,
decide to include a suamery account of the results of the proccedings in its annual
report made in accordance with article 24.1

Article 21

1, A State Party to this Convention may at any time declare under this ‘

article that it recognizcs the competence of the Committec to reéeive and consider
communications to the «ffect that a State Party claims that another State Party is
not fulfilling its obligations under this Convention. Such communications may be
received and considered according to the procedures laid down in this article

only if submic%ed by a State Party which has made a declaration recognizing

in regard to itsclf the competence of the Committee. No communication shall be
dezalt with by the Committes under this article if it concarns a State Party.which
bas not made cuch 2 declaration.  Communications received under this article shall
be dealt with in-accordance with the following procedure: : o

(a) If a State Party considers that another State Party is not Fiving effect
to the provisions. of this Convention, it m2y, by writtoh communication, bring
the matter to the attention of that State Party. Within thres tonths after the
receipt of the communication the recaiving Stats shall afford the State which sent
the communication an explanation or any other statement in writing clarifying the
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matter which should include, to the extent possible and pertinent reference to
domestic ‘procedures and rcmedies taken, pending, or ava11“b1e in *b matter.

(b} If the matter is not adjusted to the satisfaction of both States Parties
concerned within six months after the receipt by the receiving State of the initial
communication, either State shall have the right to refer the matter to the Committee,
by notice given o the Committee dnd Lo the other Statc.

(¢} The Committee shall deal with a matter referred to it under this article
only after it has as scertained that all deomestic remedies have been anoktd and
exhausted in the matter, in conformity with the generally recognized pr1n01plcs of
international law. This shall not bz the rule where the application of the
remedies 1s unreasonably prolonged or is unlikely to bring effective relief to tha
person who is the victim of the violation of this Convention.

(d) The Committee shall hold closed meetings when examining communications
under this article. ’ '

(e) Subject to the provisions of subparagraph (c¢), the Committee shall make
available its good offices to the States Parties concerned with a view to a friendly
solution of the matter on the basis of respect for the obligations provided for in
the present Convention. For this purpose, the Committee may, when appropriate, set
up an ad hoc conciliation commission. '

(f) In any matter referred to it under this article, the Committee may call
upon the States Parties concerned, referred to in subparagraph (b}, to supply any
relevant informetion.

(g) ‘The States Parties concerned, referred to in .subparagraph (b), shall have’
the right to be represented when the matter is being considered by the Committee
and to make submissions orally and/or in writing.

(h) The Committes shall, within 12 months after the date of receipt of nOClCc
under subparagraph (b}, *ubm*t a report,

(1) If a solution within the terms of subparagraph (e) is reached, the Committee
shall confine its report to a brief statement of the facts and of the
solution reached.

(ii) If =z solution within the terms of .subparagraph {(e) is not reached, the
Committee shall confine its report to z brief statcment of the facts;
the written submissions and record of the oral submissions made by the
States Partiecs concerned shall be attached to the report.

In every mattaer, the report shall be communicated to thz Stutes Partices concerned.

2. The provisions of this article shall come into force when five States Parties

to this Convention have made declarations under paragraph 1 of this article.

Such deelarations shall be deposited by the States Parties with the Secretary-Gencral
of the United Nations, who shall transwmit copics ghareof to the other States Parties.
A declaration may be withdrawn at any time by notification to the Secrctary-General.
Such a withdrawl shall not prejudice the consideration of any matter which is the
subject of a communication already transmitted under this article; no further
communicatién by any State Party shall be received under this article after the
notification of withdrawal of the declaration has been received by the
Secrtary-General, unless the State Party concerned has made a new declaration.
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Article 22

1. A State Party to this Convention may atany time declare under this article
that it recognizes the competence of the Committee to receive and consider
communications from or on behalf of individuals subject to its Jjurisdiction who
claim to be victims of a violation bya,State¢Party of the provisions of the .
Convention. No communication shall be received by the Committee if it concerns a
State Parity to the Convention which has not made such a declaration.

2. The Uommittes shall consider inadmissible any communication under this
article which is anonymous, or which it considers to be an abuse of the right
of submission of such communications or to be incompatible with the provisions?,
of this Convention.

3. Subject to the provisions of paragraph 2, the Committee shall bring any
communications submitted to it under this article to the attention of the State
Party to thisg Convention which has made a declaration under paragraph 1 and is
alleged to be violating any provisions of the Convention. Within six months,

the receiving State shall submit to the Committee written explanations or
statements clarifying the matter and the remedy, il any, that may have been taken
by that State.

4. The Committee shall consider communications received under this article i?
the light of all information made available to it by or on behalf of the individual
and by the. State Party concerned. -

5. The Commlttea shall not consider any communlcatlons from an 1nclv1dual under
this article unless it has ascertained that:

{a) The same matter has not been, and is not being, examined under another
procedure -of international.investigation or settlement;

(b) The individual has exhausted all available domestic remedics; this
shall not be the rule whers the application of the remedies is unreasonably
prolonged or is unlikely to bring efxectlve relief to the person who is the victim
of the violation of. thlu Convention. .

6. The Committee shéll hold closed meetings,when examining communications under
this article.

T The Committee shall forward its views to the State Party concerned and to the
individual.

8. The provisions of this article shall come into force when five States Parties
to this Convention have made declarations under paragraph 1 of this article.

Such declarations shall be deposited by the States Parties with the S@crntary»General
of the United Nations, who shall transmit copies thereof to the othor States Parties.
A declaration may be withdrawn at any time by notification to the Secretary»General-
Such a withdrawal shall not prejudice the consideration of any matter which is the
subject of a communication already transmitted under this article; no further
communication by or on behalf of an individual shall be receivzd under this

article after the notification of withdrawal of the declaration has been received
by the Secretary-General, unless the State Party concerned has made a new
declaration,
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Article 2%

The members of the Committee, and of the ad hoc conciliation commissions
which may be appointed under article 21, paragraph 1 (e), shall be entitled to
the facilities, privileges and immunities of experts on mission for the
United Nations as laid down in the relcvant sections of the Convention on the
Privileges and Immunities of the United WNations. '

The,Committée shall submit an annual raport on its activities under this
Convention to the States Parties and to the General Assembly of the United Nations.

Part III
rticle 25
1. This Convention is open .for signature byﬂéll States.

2. This Convention islsubject to ratification. TInstruments of ratification shall
be deposited with the Secretary-General of the United Nations,

Articie 26

This Convention is open to accession by all States. Accession shall be
ef fected by{the deposit of an instrument of accession with the Secretary-General
of the United lations.

Article 27

1. This Convention shall enter into force on the thirtieth day after the date
of the deposit with the Secretary-General of the United Nations of the twentleth
instrument of ratﬁlcatlon or accession.

2. For e¢ach State ratifying this Convention or acceding to it after the deposit
of the twentieth instrument of ratification or accession, the Convention shall
enter into force on the thirtieth day after the date of the deposit of its oun
instrument of ratification or accession.

Article 28

1. Any State Party to this Convention may propose an amendment and file it with
the Secretary-General of the United Nations. The Secretary--Gencral shall thereupon
communicate the proposed amendment to the States Parties to this Convention with’

. a request that they notify him whether thoy favour a conforence of States Parties
for the purpose of considering and voting upon the proposal. In the event that

. within four months from the date of such communication at least one third of the
State Parties favours such a conference, the Secretary-General shall convene

the conference under the auspices of the. United Nations. Any amendment adopted

by a majority of the States Parties present and voting at the conference shall

be submitted by the SvcretarynGeneralto all the States. Partle° for acceptanc

2. An amendment adopted in accordance with paragraph 1 shall enter into force
when two thirds of the States Parties to this Convention have notified the
Secretary-General of the United Nations that they have accepted it in accordance
with their respective constitutional processes.
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3. When amendments enter into force, they shall be binding on those States Parties
which have accepted them, other States Parties still being bound by the provisions
of this Convention and any earlier amendments which they have accepted.

Article 29

1. Any dispute between two or more States Parties concerning the interpretation
or application of this Convention which cannot be settled through negotiation,
shall, at the request of one of them, be submitted to arbitration. If within six
months from the date of the reguest for arbitration the Parties are unable to
agree on the organization of .the arbitration, any one of those Parties may refer
the dispute to the International Court of Justice by request in conformity with
the Statute of the Court.

2. Each State may at the time of signature or ratificationof this Convention or
accession tnereto, declare that it does not consider itself bound by the
preceding paragraph. The other States Parties shall not be bound by the preceding
paragraph with respect to any State Party having made such a reservation.

3. Any State Party having made a resecrvation in accordance with the preceding
paragraph may at any time withdraw this reservation by notification to the
Secretary-General of the United Nations.

1. A State Party may denounce this Convention by written notification to the
Secretary-General of the United Nations. Denunciation becomes effective one year
after the date of receipt of the notification by the Secretary=-General.

2. Such a denunciation shall not have the effect of releasing the State Party
from its obligations under this Convention in regard to any act or omigsion which
occurs prior to the date at which the denunciation becomes effective. Nor shall
denunciation prejudice in any way the continued consideration of any matter which
is already under consideration by the Committee prior to the date at which the
denunciation becomes effective,

3. Following the date at which the denunciation of a State Party becomes
effective, the Committee shall not commence consideration of any new matter
regarding that State.
Article 31
The Sacretary-General of the United Nations shall inform all members of the
United Nations and all States which have signed this Convention or acceded to it,
of the following particulars:

(a) Signatures, ratifications and accessions under articles 25 and 26;

(b) The date of entry into force of this Convention under article 27, and
the date of the entry into force of any amendments under article 28:

(¢) Denunciations under article 30.
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Article 32

1. This Convention, of which the Arabic, Chinese, Mfglish, French, Russian
and Spanish texts are equally authentic, shall be deposited in the archives
of the United Nations.

2. .The Secretary-General of the United Natlons shall transmit certified coples
of this Convention to all States.





