ADM NI STRATI VE TRI BUNAL

Judgenent No. 440

Case No. 461: SHANKAR Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conmposed of M. Roger Pinto, Vice-President, presiding;
M. Ahnmed Gsman; M. |oan Voi cu;

Whereas at the request of P. Ravi Shankar, a fornmer staff
menber of the United Nations, the President of the Tribunal, with
t he agreenent of the Respondent, extended to 31 March 1988 the
time-limt for the filing of an application to the Tribunal;

Wereas, on 29 March 1988, the Applicant filed an application
the pleas of which read as foll ows:

"1l. Rescind the decision of the Joint Appeals Board and the
Secretary-Ceneral in regard to the conpensation cl ause
and retain only the reinstatenent clause.

2. Two Senior United Nations officials may be comm ssi oned
from headquarters preferably fromthe Tribunal to visit
APCTT [Asian and Pacific Centre for Transfer of
Technol ogy], Bangal ore, India personally to ascertain
and determ ne the m suse of official United Nations
property and abuse of official power.

3. Applicant be paid salary from 1st January 1986 until the
date of reinstatenent.



10.

11.

12.

Rei nstatenent of applicant in United Nations service
from 1st January 1986 wth all benefits until
rei nstatenent such as:

a. Salary as given in (3) above
b. Pension fund entitlenents

c. Leave

d. Wthin grade salary increnents
e. Pronotion

f.

Change in designation

Paynent of damages of 10,000 by Dr. M N. Sharif,
Director, APCIT or fromthe Centre/ ESCAP [ Econom ¢ and
Soci al Comm ssion for Asia and the Pacific] to the
appel | ant .

Declare that acts of the Director and the Adm nistrative
officer inrelation to the Applicant were with nal afi de
i ntention;

The Director and the Adm nistrative Oficer be suitably
puni shed for their m sdeeds;

The Director and the other officials be prevented from
m srepresenting about continui ng expectancy of renewal s
of appointnents to new prospective enpl oyees;

Order prosecution of any penalty to Director, Adm nis-
trative Oficer and other official concerned for their
m suse of official United Nations property and abuse of
of ficial powers and cover costs of such m suse.

Order renoval of all those docunents, which were
fabricated and confidential fromthe applicant's
personal file;

Order paynment of conpensation in an anmount equivalent to
sal ary benefits as nentioned in (3) above from1l.1.86
until the date on which the applicant would retire in
addition to danage at (4) above, in case Secretary-
General wi shes to exercise the option given to hi munder
article 9, paragraph 1 of the Statute, as the action is
prejudicial and wi thout any fault of the Applicant,

M. P. Ravi Shankar.

Probe into the fact that Dr. MN. Sharif (Bangl adesh)
appoi nt mrent was nmade, though inexperienced, as he is
related to the Executive Secretary of ESCAP,

M. SSAMS. Kibria.



13. Any other relief the Adm nistrative Tribunal may think
fit, inthe interests of justice."

Wereas the Respondent filed his answer on 28 Novenber 1988;



Wereas the facts in the case are as foll ows:

The Applicant entered the service of the United Nations on
1 January 1983 under a fixed-term appointnent for three nonths as a
File Clerk wwth the Asian and Pacific Centre for Transfer of
Technol ogy (APCTT) at Bangal ore, India, an organ of the Econom c and
Social Comm ssion for Asia and the Pacific (ESCAP). On 1 April 1983
hi s appoi ntment was extended for nine nonths. On 1 January 1984 the
Applicant's appoi ntment was extended for one year and he received a
Wi thin-grade salary increment. On 1 January 1985 the appoi nt nent
was further extended for one year and the Applicant again received a
sal ary increnent.

On 31 Cctober 1985, in a confidential nenorandum addressed to
the Director of the Centre, the Assistant Adm nistrative Oficer of
the Centre evaluated the Applicant's perfornmance as foll ows:

"M. Ravi:lacks initiatives, enthusiasm and does not give
inportance to his duties. According to previous records and

i nformati on, he had been assi gned and changed to various types
of duties due to conplaints in his performance. During the

| ast seven nonths, he has been placed to take charge of the
Regi stry. The recent event of sending inportant materials for
TAC neeting by surface mail instead of airmail has caused a | ot
of troubles.”

On 4 Novenber 1985 the Director of the Centre advised the Chief of
t he Personnel Section of ESCAP t hat

"The performance of M. P. Ravi Shankar has been bel ow
sati sfactory level for two consecutive years (1984 and 1985).
Therefore, extension of his contract beyond 31 Decenber 1985 is
not recomended. M. Shankar has al ready been i nforned
verbally. By the end of Novenber 1985 a witten notice (of his
contract comng to an end effective 31 Decenber 1985) may be
sent by ESCAP to M. Shankar."

On 26 Novenber 1985 the O ficer-in-Charge of the Personnel Section
of ESCAP sent the following cable to the Director of the Centre:

10084 SHARI F. YOUR MEMO 4 NOVEMBER 1985. AAA PLS CONVEY
FOLLOW NG MESSAGE TO PPP RAVI SHANKAR QUOTE THI' S SERVES TO



| NFORM YOU YOUR APPO NTMENT W LL NOT BE EXTENDED BEYOND

31 DECEMBER 1985 WHEN I T IS DUE TO EXPI RE. PLEASE CONTACT

MR, THANYAVI MOL FOR SEPARATI ON FORMALI TI ES, UPDATI NG OF
ATTENDANCE RECORDS AND SI GNI NG OF PART ONE OF PPP35 (BEI NG
MAILED). EYE TAKE THI' S OPPORTUNI TY TO EXPRESS OUR APPRECI ATl ON
FOR THE SERVI CES YOU HAVE RENDERED TO APCTT. EYE JO N OUR
COLLEAGUES IN W SHI NG YOU EVERY SUCCESS I N YOUR FUTURE
ENDEAVOURS. UNQUOTE. ..."

In a nmenorandumto the Applicant dated 3 Decenber 1985, the
Assistant Adm nistrative Oficer of the Centre referred to "oral
informati on" he had given to the Applicant in Septenber 1985
"concerning non-renewal of [his] appoi ntnent beyond Decenber 1985"
and then reproduced the text of the cable quoted above.

On 2 January 1986 the Applicant wote to the Secretary-General
requesting a review of the decision not to extend his appoi nt ment
and asking to be reinstated wthout break in service. On 2 April
1986, not having received a reply, he | odged an appeal with the
Joi nt Appeal s Board. The Board adopted its report on 21 May 1987.
The Board's conclusions and reconmendations read as foll ows:

"Concl usi ons and reconmmendati ons

24. Al though, as a general rule, fixed-term appointnents do not
carry a right of renewal, the Panel finds that in terns of the
Adm ni strative Tribunal's ruling including Judgenent No. 142,
expectancy for future enploynent by holders of fixed-term

appoi ntments shoul d be decided not entirely by the wordi ng of
the Staff Regul ations and Rules and of the letters of

appoi ntnent, but by the totality of circunstances existing at
the time of the staff nenbers separation from service.

25. The Panel finds that ESCAP Adm nistration did not renew the
fi xed-term appoi ntnent of the appellant because of the adverse
comments of the Director, APCTT, on the performance of the
appel  ant whi ch comments were not shown to the appellant.

26. The Panel finds that at no tinme was the appell ant advi sed
either orally or in witing that his performance was found to

be bel ow satisfactory level. Nor was any performance

eval uation report on the appellant prepared at any tinme during
his three years of service with APCTT, conpletely disregarding
the requirenents of admnistrative instruction ST/Al/240/ Rev. 2
dated 28 Novenber 1984, paragraph 4. The Panel suggests that



the Ofice of Human Resources Managenent issue appropriate
instructions to ESCAP to observe the requirenents of

ST/ Al / 240/ Rev. 2 paragraph 4, in the rendering of performance
eval uation reports on its staff nenbers.

27. The Panel further finds that the adverse conments of the
Assi stant Adm nistrative Oficer, APCIT, on the appellant,
contained in his confidential nmenorandum dated 31 Cctober 1985,
to the Director, APCIT, were not disclosed to the appellant,

t hus denyi ng himan opportunity to rebut or comment on them

As these adverse comments, in the opinion of the Panel, forned
the basis for the non-renewal of his fixed-term appointnent,

t he Panel observes that the appellant was deni ed due process.
The Panel therefore finds that the separation of the appellant
was vitiated by |lack of good faith and | ack of due process.

28. As the inclusion of any adverse material in the official
status file of a staff nenber unless it has been shown to the
person concerned is against the decision of the Secretary-
Ceneral and the guidelines announced in adm nistrative
instruction ST/AI/292 dated 15 July 1982, the Panel is of the
firmopinion that the confidential nmenorandum dated 31 October
1985 from M. Thanyavinol to M. MN. Sharif, D rector, APCTT,
and the letter of 4 Novenber 1985 fromthe Director APCIT to
M. Makhl ouf, Chief Personnel Section, ESCAP, should be renoved
fromhis official status files naintained by ESCAP and APCTT
respectively, since they had never been shown to the appel |l ant
for comrent or rebuttal and subsequently had not been exam ned
and apprai sed and thus do not constitute conplete docunents and
have no place in any of the staff nenber's official status
files. Any confidential files should be abolished in
conpliance with the procedures introduced by information
circular ST/1C/87/ 77/ Rev.1 and since the prohibition of
confidential files effective 3 Decenber 1982.

29. For the reasons explained in the above paragraphs, and as

t he non-extension of the appellant's fixed-term appointnent is
vitiated by |ack of due process, |lack of good faith and
procedural irregularities, the Panel recommends that the

appel  ant should be reinstated in his post or in a position
commensurate wth his qualifications and experience. A G3is
not an elevated |level and it should not therefore be difficult
for the Centre to find a post within the context of its manning
tabl e resources. In the event of the Centre not being able to
reinstate the appellant the Panel recomends that the appell ant
be granted conpensation equivalent to one year net salary at
the level and step he held at the tine of his separation.

30. The Panel nmakes no further recommendation in respect of the
appeal . "



On 23 July 1987 the Assistant Secretary-General for Human Resources
Managenment advi sed the Applicant that:

"The Secretary-Ceneral, having re-exam ned your case in the
[ight of the Board's report, has decided to maintain the
cont ested deci sion.

The Secretary-General's decision is based on his concl usion
that you had no | egal expectancy for the renewal of your
fixed-term appoi ntment which expired automatically as provided
in staff rules 104.12(b) and 109.7(a).

At the sane tinme, bearing in mnd that there were
procedural deficiencies in the handling of your case, the
Secretary-Ceneral has decided to grant you, in an attenpt to
settle this case, conpensation in an anount equivalent to one
year of your |ast base salary."”

On 29 March 1988 the Applicant filed with the Tribunal the
application referred to earlier.

Whereas the Applicant's principal contentions are:

1. The Applicant had an expectancy for renewal of his
appointment. Al staff had been told that such renewal depended
mai nly on performance and the Centre's finance. The Applicant's
per f ormance had been good, he had received salary increnents and
there was no record of poor performance at all.

2. The adm nistrative guidelines were wlfully disregarded and
vi ol at ed.

3. In the absence of due process, the Applicant was deni ed any
opportunity to represent hinself.

4. The various docunents involved were fabricated or
confidential.

5. The acts of the Director of the Centre were vitiated by
| ack of good faith and | ack of due process.

6. The Applicant has exceeded the Indian Governnment's maxi mum
age limt for appointments while serving the United Nations.



Wer eas the Respondent's principal contentions are:

1. The decision of the Secretary-General not to accept the
recommendati on of the Joint Appeals Board to reinstate the Applicant
but to accept the alternative recomendati on to conpensate hi mwas
wi thin the Respondent's authority.

2. The Applicant had no right of continued enploynent with the
United Nations beyond the expiry of his fixed-term appointnent.

3. The Applicant already received anpl e conpensation for those
clains considered by the Joint Appeals Board to be justified.

4. Cains which have not been previously submtted to the
Joi nt Appeal s Board may not be presented to the Tribunal, except
where the Secretary-General and the Applicant have so agreed.

The Tribunal, having deliberated from8 to 17 May 1989, now
pronounces the follow ng judgenent:

. In his pleas, the Applicant requests the Tribunal to order his
reinstatenent in APCTT, where he held a fixed-term appoi nt rent whose
renewal was wongfully denied by the Respondent. To substantiate
his claim the Applicant put forward two distinct argunents.

1. In his first argunent, the Applicant alleged the existence of
an expectancy of renewal on the ground that all staff menbers had
been told that the renewal of their appointnents depended mainly on
two things - performance of the staff nenber and finance of the
Centre - and that his performance had been good.

L1l Wth regard to that argunent, the Tribunal notes that the
Applicant signed the standard United Nations fixed-term"Letter of
appoi ntnment”™ in which the conditions of tenure are fornmulated in
accordance with the relevant Staff Regul ati ons and Rul es. According
to staff rule 104.12(b), "The fixed-term appoi nt nent does not carry



any expectancy of renewal or of conversion to any other type of
appoi ntnment." Moreover, a provision regardi ng non-expectancy of
renewal was expressly included in all fixed-term appointnments of the

Appl i cant.

V. In accordance with those provisions, the Tribunal has held that
enpl oynment with the United Nations ceases on the expiration date of
a fixed-termappointnent and that a | egal expectancy of renewal
woul d not be created by efficient or even by outstandi ng performance
(see Judgenent No. 173, Papal eontiou, para. Il; Judgenent No. 205,

El - Naggar, para. |V, Judgenent No. 368, Roy, paras. XIX to XX
Judgenment No. 427, Raj, para. Xl).

V. Therefore, a claimto renewal, to be valid, nust be based not

on nere verbal assertions unsubstantiated by concl usive proof, but
on a firmcommtnent to renewal reveal ed by the circunstances of the
case. Such a commtnent is lacking in the present case.

VI. The Tribunal accordingly finds that the Applicant had no | egal
expectancy of continued enploynent and that his first argunent nust
fail.

VI, In his second argunent, the Applicant states that the

deci sion not to renew his appointnent was due to the faults of ESCAP
and the Director of the Center who nmade fal se and nali ci ous

al | egations about the Applicant's performance and conduct and

di sregarded due process to be followed in such circunstances.

After review ng the circunstances of the case, the Tribuna
agrees with the Joint Appeals Board' s finding that the non-renewal
of the Applicant's fixed-term appoi ntnment was vitiated by |ack of
due process, lack of good faith and procedural irregularities.

The Tribunal notes that the Respondent in his letter dated
23 July 1987 comunicating to the Applicant the report of the Joint
Appeal s Board on his appeal has al so acknow edged that there were



procedural deficiencies in the handling of the Applicant's case.

VIIT. The renmedy recomrended by the Joint Appeals Board was the
following: either to reinstate the Applicant in his post or in a
position comensurate with his qualifications and experience or to
grant hi m conpensation equi valent to one year's net salary at the
| evel and step he held at the tinme of his separation.

| X. The Respondent on his part chose to grant the Applicant
conpensation in the amount fixed by the Joint Appeals Board rather
than reinstating himin his post.

In his pleas, the Applicant requests the Tribunal to rescind
the decision of the Secretary-CGeneral with regard to the
conpensation clause and retain only the reinstatenent clause.

X.  The issue before the Tribunal is therefore to decide if the

deci sion of the Secretary-General not to reinstate the Applicant but
to opt to conpensate the Applicant is a valid exercise of his

di scretionary power and does not infringe upon the rights of the

Appl i cant.

XI. Before deciding that issue, the Tribunal recalls paragraph 1 of
article 9 of its Statute which states:

"1. If the Tribunal finds that the application is well founded,
it shall order the rescinding of the decision contested or the
specific performance of the obligation invoked. At the sane
time the Tribunal shall fix the amount of conpensation to be
paid to the Applicant for the injury sustained should the
Secretary-Ceneral, within thirty days of the notification of

t he judgenent, decide, in the interest of the United Nations,
that the Applicant shall be conpensated w thout further action
bei ng taken in his case; provided that such conpensati on shal
not exceed the equivalent of two years' net base salary of the

Applicant. ...".

X, Havi ng concl uded in paragraph VIl that the contested
decision was illegal, the Tribunal, in accordance with article 9,



paragraph 1 of its Statute, should normally do two things:

(a) order the rescission of the contested decision of
non-renewal of the Applicant's fixed-term appoi nt ment whi ch expired
on 31 Decenber 1985, and

(b) at the same tine, fix the anount of conpensation to be paid
to the Applicant for the injury sustained should the Secretary-
CGeneral decide, in the interest of the United Nations, that the
Appl i cant shall be conpensated w thout further action being taken in
hi s case.

Xl The Tribunal notes that article 9, paragraph 1 has
expressly recogni zed the right of the Secretary-Ceneral to
conpensate the Applicant without further action being taken in his
case. Wat happened in this case was that the Secretary-General, by
acqui escing to the recomendation of the Joint Appeals Board to
conpensate the Applicant instead of reinstating him in effect
anticipated the exercise of the option accorded to himby the
Statute. The Applicant's request that the Tribunal confine the
choice of the Secretary-CGeneral to reinstatenent runs counter to the
provisions of article 9, paragraph 1 and therefore nust fail.

Xl V. I n considering the pecuniary assessnent of the damage
suffered by the Applicant, the Tribunal notes that the Applicant in
his pleas has requested the Tribunal to conpensate himas foll ows:

(a) In case the Secretary-General w shes to exercise the option
given to himunder article 9, paragraph 1 of the Statute, to order
paynment of conpensation equivalent to the Applicant's salary with
all benefits from1l January 1986 until the date on which he would
retire;

(b) To order paynent of damages of $10,000 by M. MN. Sharif,
Director, APCTT or fromthe Centre/ ESCAP to the Applicant.

The amount of conpensation recommended by the Joint Appeals
Board and accepted by the Secretary-Ceneral is one year's net salary
at the level and step the Applicant held at the time of his



separation

XV. The Tribunal notes that in his |ast three years of enpl oynent
the Applicant was offered a fixed-term appoi ntnent for three nonths
whi ch was successively extended for nine nonths and tw ce for one
year.

On this basis, the Applicant, if his contract had been renewed,
would in all likelihood have received a further extension of one
year. To presune an extension beyond that point would be a matter
of mere specul ation.

XVI. Therefore, the Tribunal finds that the anmount of conpensation
recomended by the Joint Appeals Board and paid by the Respondent is
adequate. Accordingly, the Tribunal nakes no additional award in
this respect.

XVI . In his pleas, the Applicant requests the Tribunal to
"order renoval of all those docunents, which were fabricated and
confidential, fromthe Applicant's personal file."

In its exam nation of these docunents, the Joint Appeals Board
found that the adverse material which had been included in the
official status files of the Applicant had not been shown to himfor
comrent or rebuttal, in disregard of the decision of the
Secretary-CGeneral and the guidelines announced in adm nistrative
instruction ST/AI/292 dated 15 July 1982, and therefore should be
removed fromthe official status files of the Applicant maintained
by ESCAP and APCTT respectively.

The Tribunal concurs with the opinion expressed by the Joint
Appeal s Board in this respect.

XVIIT. In addition to his clains for reinstatenent and
conpensation, the Applicant requests that the Tribunal address
itself to a nunber of pleas which were not submitted to nor
consi dered by the Joint Appeals Board. These pleas concern



questions which relate to internal matters of the Adm nistration and
therefore fall beyond the jurisdiction of the Tribunal.

XI X. For the foregoing reasons, the Tribunal:

(a) Orders that the confidential nmenorandum dated 31 Cctober
1985 from M. Thanyavinol to M. MN. Sharif, D rector of APCITT, and
t he nmenorandum dated 4 Novenber 1985 fromthe Director of APCIT to
M. Makhl ouf, Chief of the Personnel Section of ESCAP, be renoved
fromthe official status files of the Applicant maintai ned by ESCAP
and APCTT respectively;

(b) Orders that a copy of this judgenent be included in the
official status files of the Applicant;

(c) Rejects all other pleas.

(Si gnat ures)

Roger PI NTO
Vi ce- Presi dent, presiding

Ahnmed OSMAN
Menmber

| oan VA CU
Menmber

Ceneva, 17 May 1989 Jean HARDY
Acting Executive Secretary



