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The meeting was called to order at 3.25 p.m.

ADOPTION OF FURTHER RULES OF PROCEDURE OF THE COMMITTEE IÏJ ACCORDANCE WITH 
ARTICLE 39 OF THE COVENANT (continued) (CCPR/C/L.2/Add.l)

1. Sir Vincent EVANS recalled that at the 125th meeting he had suggested that 
the Committee might wish to consider the rules concerning communications from 
States parties under article Hi of the Covenant in four groups. At that meeting, 
the Committee had dealt with the transmission of communications to members of the 
Committee, which was the first stage in the procedure to be followed by the 
Committee under articles Hi and k2 of the Covenant. He suggested that the 
Committee should now consider the second stage, namely the examination of the 
admissibility of a communication according to the procedures established under the 
Optional Protocol. The Committee must consider, in the light of article 4l, whether 
it was competent to consider the communication in question. The Committee must 
satisfy itself that the requirements set forth in article Hi, paragraph 1, 
subparagraphs (a) and (c), had been met and that the case was appropriately 
covered by the necessary declarations by the States parties concerned.

2. Mr. OPSAHL pointed out that there were parallel elements in the general 
provisions of the rules on individual communications and in article Hi and the 
relevant draft rules of procedure submitted by the Secretary-General
(CCPR/C/L.2/Add.1). The Working Group would have to return to that aspect of the 
matter.

3. The Committee had completed its consideration of rule 73; some general 
provisions regarding closed meetings, transmission of information, participation 
of members and similar matters should be included between rules 73 and 7̂ • Those
details could, however, be dealt with at a later date.

H . The CHAIRMAN said that, while following the order suggested by
Sir Vincent Evans, the Committee would indeed have to be flexible in its work.
For the time being, he suggested that members should concentrate on the question 
of the competence of the Committee to deal with a communication under article Hi 
of the Covenant.

5. Sir Vincent EVANS said that the rules on the question of competence should 
include the following provisions, which were similar to the rules on admissibility 
of communications under the Optional Protocol.

6. There should be a rule along the lines of rule jb in the draft rules
submitted by the Secretary-General (CCPR/C/L.2/Add.l), indicating that before 
dealing with a matter, the Committee must satisfy itself of its competence to do 
so, taking into account the relevant provisions of article Hi. There should also
be a rule that would permit the Committee, through the Secretary-General, to request 
the States parties concerned, or one of them, to submit additional written 
information or observations regarding the Committee's competence. In addition, 
the Committee should indicate a time-limit for the submission of such observations
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(Sir Vincent Evans)

in order to avoid undue delay; there was a similar provision in the rules governing 
communications under the Optional Protocol. Also following the precedent of the 
rules concerning communications under the Optional Protocol, there should be a 
provision that the Committee should not declare itself competent to deal with a 
matter until it had given the other State party concerned an opportunity to submit 
written information or observations on the question of the Committee's competence.
He believed the Committee should consider whether a rule should be included to the 
effect that the Committee might, if it deemed it necessary, hold an oral hearing 
on the question of its competence ; there was no corresponding rule in the rules of 
procedure concerning the Optional Protocol.

7. A further rule should provide that in the event the Committee decided it was 
not competent to deal with a matter, it should as soon as possible communicate that 
decision, through the Secretary-General, to the States parties concerned, and, again 
following the precedent of the rules for communications under the Optional Protocol, 
it should state that the decision might be reviewed at a later date by the Committee 
on the written request of the State party concerned, containing information to the 
effect that the reasons for the Committee’s decision no longer applied.

8. Mr. LALLAH said that, in general terms, he agreed with Sir Vincent Evans' 
suggestion. He would add a provision establishing a time-limit at the stage where 
the observations of one State party were communicated to the other State party for 
comments„ It must be borne in mind that the Committee would have only one year in 
which to deal with a communication.

9. Concerning the question of providing for an oral hearing regarding the 
competence of the Committee, he understood that such a hearing would be different 
from a hearing to consider evidence of witnesses ; rather, it would fall within the 
category of submissions in law by one State party or another.

10. Mr. OPSAHL said he agreed in broad terms with the previous speakers but wished 
to observe that the Committee should not try to foresee events or elaborate too many 
details. The Committee's consideration of communications should not be too much 
like judicial proceedings, since the essence of article Hi of the Covenant was to 
provide a voluntary system of reaching a friendly settlement. Once article Hi was 
set in motion, the possibility of a settlement would most likely be discovered in 
the early bilateral stage. Therefore the role of the Committee would be secondary 
and it should not try to function too much like a court. The question of 
admissibility could be raised as an interpretation of the Covenant itself and need 
not be set forth in the rules of procedure. The matter of competence was set forth 
in exhaustive detail in article Hi.

11. Mr. TOMUSCHAT said he agreed with Mr. Opsahl that it was not necessary to 
have a formal determination regarding admissibility; indeed, it would be useful to 
avoid such a time-consuming stage. The Committee should, decide on the merits of
a case and only consider the question of admissibility if it was contested by the 
other State party concerned.

/ .
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12. The CHAIRMAN said that the Working Group would also take into account the 
specific nature of article 1+1.

13. Sir Vincent EVANS said he agreed that.the Committee should try to bypass the 
question of competence as far as possible; he approved of the idea that the 
Committee should consider the question of competence only if it was contested by 
another State party. It also seemed that if there was an oral hearing on the 
question of competence, it might be possible for the Committee, having decided that 
it was competent, to proceed immediately to consider the merits of a case. The 
different phases of the procedure did not necessarily have to take place at 
different times and could even be completed during a single session, if that was 
appropriate.

lH. There remained the last stage in the consideration of communications, namely 
the one provided for in article Hi of the Covenant, under which the Committee must 
make its good offices available with a view to a friendly solution of the matter.
In that regard, it might call on the States parties concerned to supply further 
relevant information,, either orally or in writing. As provided in article Hi, 
the States parties concerned must be given the right to be represented when the 
matter was considered by the Committee, and to make oral or written submissions.
The rules must provide that the Committee, through the Secretary-General, should 
as soon as possible notify the States parties concerned when the communication 
would be considered by the Committee. In each case, the Committee should decide 
what procedure should be followed. It was necessary to allow for flexibility.
There might be a rule to the effect that the procedure concerning oral or written 
submissions should be decided by the Committee after consultation with the States 
parties concerned.

15. Draft rule 75, paragraph 3, of the rules submitted by the Secretary-General 
(CCPR/C/L.2/Add.1) seemed appropriate. When the Committee had finished its 
examination of a communication in the presence of the States parties, it should be 
possible for it to meet in private to prepare the report provided for in article Hi 
paragraph 1, subparagraph (h), of the Covenant.

16. The CHAIRMAN asked members whether they had any comments to make concerning 
the third stage of the Committee's work on the agenda item.

17. Mr. HANGA said he doubted whether it was appropriate to speak of admissibility 
as it seemed to be adequately defined in article Hi, paragraph 1, subparagraph (c), 
of the Covenant. He wondered whether the procedures covering communications under 
the Optional Protocol could be applied in the same manner to communications under 
article Hi. .

18. The CHAIRMAN remarked that Mr. Hanga had drawn attention to the comparison 
between communications from individuals and communications from States. Obviously, 
the Working Group must bear in mind the differences between the two types of 
communications and must not mechanically reproduce the rules governing 
communications from individuals.
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19. Mr. LALLAH said he agreed with the views expressed by Mr. Opsahl and
Sir Vincent Evans. There were good grounds for merging the second and third stages 
of the Committee's consideration of communications from States parties.

20. From his experience in the Working Group on Communications he had learned that 
situations could arise in which after the Committee had decided that a communication 
was admissible and had requested a State to submit its observations on the 
substance of a matter, the State might reply with arguments regarding admissibility 
and not the merits. It might be advisable to make the rules of procedure very 
clear in order to avoid such a situation, which would lead to unnecessary delays.
The example he had given also highlighted the importance of providing for time
limits in the rules of procedure.

21. It was important to ensure that notices to States parties should be full and 
detailed and accompanied by all relevant documentation. The suggestion made in 
that regard at the 125th meeting by Mr. Tarnopolsky was very appropriate. It 
should then be possible for the Committee to deal with the substance of a 
communication and not have to dwell on a question of competence. Article Ul did 
not require the Committee to divide its work into various stages, except for the 
rule that the States parties concerned must have the right to be represented and 
to make submissions. There was merit in merging the second and third stages, but 
the Committee must be careful to ensure that the first stage provided it with all 
the information required. On the question of whether it was desirable to provide 
in the rules for oral hearings, he felt that perhaps it would be best to rely on 
the substance of the Covenant and let the Committee decide on a case-by-case basis 
whether an oral hearing was appropriate.

22. Mr. OPSAHL felt that oral hearings should not be made the subject of a 
specific rule, especially since States parties had the right under article hi, 
paragraph 1, subparagraph (g) of the Covenant to be represented when the matter 
was being considered in the Committee. Any attempt to be more precise than that 
might be at variance with the Covenant.

23. Mr. HAWGA, referring to the question of oral hearings, noted that, under 
article 4l, paragraph 1, subparagraph (a), the receiving State must afford the 
State which had sent a communication to it an explanation or any other statement 
in writing. Only under article 4l, paragraph 1, subparagraph (g), had the Statefe 
parties the right to be represented when the matter was being considered in the 
Committee and to make submissions orally. The rules of procedure must conform 
strictly to the provisions of the Covenant.

24. Mr. OPSAHL, commenting on rule 77? said it should be made clear that the 
report should be communicated to the States parties concerned as soon as possible, 
after the expiry of the 12-month time-limit.

25. He also drew attention to a discrepancy between rule 78 and article k2 of the 
Covenant. Whereas rule 78 stated that the procedure prescribed in article h2 of 
the Covenant ''shall be applied", article k2, paragraph 1, subparagraph (a),
used the word ,!may‘?.
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26. Mr. TARNOPOLSKY said that the general question of whether provision should be 
made for the setting up of working groups must be considered. The Committee might 
wish to proceed in accordance with rule 62 of the provisional rules of procedure, 
or it might consider formulating a rule similar to rule 89, which specifically- 
concerned the establishment of working groups under the Protocol. Accordingly, 
special provision might need to be made in the rules of procedure for working 
groups, bearing in mind rule 91» under which either the Committee or a working 
group might request additional information relevant to the question of 
admissibility.

27. Mr. LALLAH said he had hoped that the point raised by Mr. Tarnopolsky would 
have been covered in a general section concerning article 4l. As to the discrepancy 
to which Mr. Opsahl had referred, he said that the Covenant provided a substantive 
right, whereas the Committee was currently dealing only with procedure. In the 
light of article 42, paragraph 1, subparagraph (a), the Committee would have to 
determine whether the matter was resolved to the satisfaction of the States parties 
concerned: hence the need for an appropriate rule of procedure. One way would be
to include in rule 78 wording to the effect that, where a matter referred to the 
Committee under article 4l of the Covenant had not been resolved, the Committee 
might, on the application of one of the States parties and with the agreement of 
the State party, appoint an ad hoc Conciliation Commission. It would be necessary, 
however, to lay down when and in what circumstances a Commission should be appointed. 
By whom would the Committee be informed that the States parties were satisfied?
The rule might then go on to. state that the provisions of article 42 of the 
Covenant would apply.

28. The CHAIRMAN noted that the wording of article 42 was very broad. A deeper 
study of all situations that might arise could indicate the need for specific 
provisions for the implementation of article 42.

29. Mr. OPSAHL, referring to the observations of Mr. Lallah said that he himself 
had taken it for granted that the condition for a matter not being resolved to the 
satisfaction of the States parties would become clear at the appropriate stage in 
the procedure under article 4l, since the question of whether the matter had been 
resolved would be indicated in the Committee's report; otherwise the Committee
would confine its report to a brief statement of the facts. The question remained,
however, whether it would not at that stage already be necessary for the Committee 
to take a position on article 42, or whether it could adopt its report, leaving the 
matter unresolved and wait until the situation to which Mr. Lallah had referred 
arose. In his view, the report prescribed in rule 77 might serve to initiate the 
procedure under article 42.

30. Mr. GRAEFRATH said that he tended to agree with Mr. Lallah. If the matter was
unresolved by the procedure laid down in article 4l, then the States could decide
whether to follow the procedure under article 42. That was not for the Committee 
to decide, since article 42 referred to the prior consent of the Sta;tes parties.
The procedure under article 42 could be initiated by either of the States parties.
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31. Sir Vincent EVANS said he felt that both views were correct. If the 
Committee was using its good offices under article 4l in an attempt to bring about 
a settlement and it became increasingly apparent that the Committee would, not 
succeed, a member of the Committee might then suggest to the parties the 
appointment of a Conciliation Commission under article 42. There was a need for 
flexibility.

32. Mr. TARNOPOLSKY agreed with that view. The word "may:! in article 42 enabled 
the Committee to use its initiative , with the consent of the States parties.

33. Mr. GRAEFRATH said that it was not a question of whether the Committee could 
use initiative 3 but whether the procedure under article 42 could be set in motion 
by the Committee without the consent of the States parties. lie considered that the 
procedure under article k2 depended on their consent.

34. Mr. TARNOPOLSKY agreed that there was no question of the Committee's 
proceeding under article 4-2 without the consent of the States parties. However, 
the rule of procedure must be clearly worded, perhaps along the lines suggested by 
Sir Vincent Evans, to the effect that the Committee, having made available its 
good offices to the States parties without success, might suggest, with the consent 
of the States parties, the need for a Conciliation Commission.

35• Mr. LALLAH maintained his view that it would be very invidious for the 
Committee to assume competence, even by way of the initiative suggested by 
Sir Vincent Evans. There was a stage which preceded the application of the 
procedure under article 42, since the prior procedure under article 4l must still 
be completed. The Committee would be in a less invidious position if a State 
party formally applied for the Committee to assume competence under article 42.

36. The CHAIRMAN said that the text of the relevant rule of procedure should 
reflect the fact that the application of the procedure under article 42 depended 
on the consent of the States parties.

37• He suggested that the Committee should proceed to set up the working group 
proposed at the preceding meeting. After consulting with the members of the 
Committee, he wished to suggest that the membership of the Working Group should 
exclude the members of the Working Group on Communications, thereby enabling both 
groups to meet simultaneously, and that accordingly the Working Group should 
consist of Mr. Dieye, Sir Vincent Evans, Mr. Graefrath, Mr. Janea and Mr. Opsahl.

38. It was so decided.

The meeting rose at 4.35_P.




