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* . COMMENTARY ON ARTICLES ADOPTED BY THE COMMITTTE (Continuéd
ARTICLE 5
(Cbl:-patlon for "The High Contracting Parties wndorbake to
Contracting Partiaes Lo enact the necegsary legislation in
 harmonize their accordance with their constituticnal
donestic legislation procedure to give cffect to the
with the Convention) - provisions of the Convention.

.

When a State becomes Party to a Conve‘ntlon it is under ohligstion
. to bake every measurc neccssary for the performance of ibs obligations

under the Gonvention. Espeed lly in the case oi‘ a Cc:nvé-ntion dealing

- with reprussion of crimes it must t‘f:v,Lse ite domestic criminal L:w if
necessary, so that crirdinsls defined by the Converion may be nrosceuted

and sentenced by its do.ustie; court s,

B

The question was I'&.LSCd of the necesalw of a .;pcc:uxl provision
" to this effect in the Conventiom Tt was COIl‘bbnd"d that Stater wers
under the obvious obligation to take every meagure for the proper

-perform&nce of the obligations to which they subscribe, Morsover, the

- facts constltutlpg genocide are alre: Ldy dc';lt mth by dome tic erirdnal

' ~laws (m&nslauger EbCeevee)e Moreovor a d»lwnbv renarked b Lat in

cartaln COU."'ltI‘lb vhere the danper of genocide duns not exigh, it would

not be appropriate to f..sk that dech legislation to he revis sed on

the subg'“ct. Thwcfom h‘b pror;oqud that 1u*1;13t1v» r\form be rumiired

. : "y
; orﬂ_y if necessary in. the pmrtlc,ular' instance under C“)I"Z.:a'LCACI‘wt'LQD; Ll*s

pronosxt;on Wi flnally withdravm by Ls ‘author when his 'L*ﬁuntwn was

ch.llc,d to thc, danm,r oi‘ an oblw.ga’fulon Qu"llflﬁd by cont .&-tulOn?\rh el W L.,L.d

thcn C(,asb to be a rual obll(*“ulonq It was also conﬂm»d tk at: uh

"_pr*ov:Ls:Lons of such an’ .'LI‘thlb mﬂh’o prmrunt cmtaln coun‘rr*c,s u‘y

ntlon owmg to thu‘da,ff cu.dov of on' 'zﬂring« :

At

J{;c?c\mm ” ‘p*smtz,c,s to ‘bhu Convb

he gsmg of the necessary leplslatn on,, Thn.s obsta,cle 45 partlx,ulnrl‘,r?
o - l

86 ioug.in f%chral Sbates whure crmaml law 1q in Lhe sph» re of
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The answer was that such a provision.exists in conventions
(1)
dealing with crires in interpabional law ‘anq phgg,it,was inserted
with the specific purpose of reminding States of an essential duty.
It is 1Ptater1al whether States have no or little leglslative reform
to make.’

The answsr to the arruvunt tnut nationsl legislation nlght
:prevént certain Stabes from‘becorlnp parties to the Gonantlon was
that, 1f a State is not in a position to perform its chligations
under the Convention then it is better that it should ab;taina If
, the govcrnrgnt faarq thwb the legislature might‘ﬁmt:suppoft it, then

Lt should ascertaln the fact bcfore ratifying or joining the Conventzon.
NeVuTthOluSS to give satlsfautlou to the 1&1»*atcs who WJTb pnc—ocrhpmed
W1th the oltU“thn of federal States, it was agrecd to word as follaws
| thu pfOV1SlOn concwrm“vr the necessary legislative reforma: |

"1ﬂ oonformlty with their cons bltutmﬁnal procedura!,

During the‘disgu:"Lon on the particular purOOSu of the asurus

under consideration' it wes debated whether the tert chould read

"for thc prevcntlon ald repres ion of genocide! or “to give effect

to thm prov1q1ons of the bonvbnfnon” Thc asccond wording waé‘decmed
prefarable because it dealt with all the obligations of the St:tes‘
under the Convention and noﬁ,mwﬁely ﬁith punal measurcs; ine amsndment

[

was adopted by 4 votes against 3

- Tha articie as a wholv wwu a<0pt‘d unqnluouuls.

_(l) For example:’ The convention fob the pPCVFﬂtan of traffic in womﬁn‘
and children, Geneva, Sept: 30, 1921; conveniieon for the Ltpbeflon
of iornmry of the guirency, G:n@vm April 28, 1929, ete.
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"= ARTECLE 6 ~ -

‘nAny of.the ac@é enumeré&ed in Article 3 shali be
puni.shed by an?ncompeteﬁf.tribunai of thé Staﬁe.

in the territory of which the'abt is committed or

by a competent internatioh@l tribunall, |
Several problems‘were solved directly or indirectly by

this article which deals with repression by the national

courts and by an intcrnational -court.

A - ch;ession'by_thg n&timnnl courts -

1. All member of ths oommlttﬁb agrend to recognize
o , the ‘
the Jurlslet on of the Courts OL/DL&tu on the territory
of which the offense wa.s committod,
The first part of the article, up to "...on the
territory of which the of fense was comuitted,.." yas vobed
by all seven members of the Committec. .

2. The extra-territorial jurisdiction of naticnal

court over individuals_who'had committed go ,ide’abrogd

was discussed when theyconsiderad the fundam\nvgl principles

of the Convention.

Thosc in favour of PrtruwtﬁTTLthlml Jarluu C ion

hhld thut gen001de would bp commlibud most ol the lee by

,th@ State authcr1f1@~ themsclve or’ that Lhuﬂu author Ll

would havp JldCd and abetted Obv1oualy'1n tPlg c" th@

- of genoc1db.‘mhureforu, WHLHLVLT

‘ :them over to the1r Courtb.

,‘natlona] courts of ‘that gtate would not ﬁnfarcu rfp §$'on

“+he authur; LL& of unothcr

"State had occasion Lo arrest the offcnqcru hcy ulould turn

The ten»ts cf cxtr¢utbrr1toriw3

'vaurludlctton adaad Lhat, 50 long as genocide bccamg a crl ﬁm
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in internatlonal law, it wds natural to apply extra

turrltorwal JuPleLPtan..mhuV quoted conventions on the

repression cf international offenses such as traffiic in
women and children, forgery of CUPrONCY, ShC. ..
Thelopposite viGW'huld_that oxtra~twrritorial
jurdsdiction was against the traditionnl principles of
international law and that permitting the Courts of one
vsfaté to punish crimes donmdtted abread by forelemers was
againet the so&ereigﬁﬁy'bf.thc State., Thoy addaed th-l, ng
genocide generaily implied the ruspunﬁibilit" of the Gtate
on the territery of whichfit whs committed, the prineiple
of extra~territorial Jurisdiction weuld lend naticnal
bou rts to Jud ge the acts of forcign Governments, Dongerous
international tension might rasulb.

Y member of the Committee, while he accedted thot
the rlght t.o PXFTCluP repression should nof be left ﬁV(lU‘JVO]Y ;
td the Courts of the country whe e genocide had bren ncmmitted,
declared hims self omﬂosnﬂ Lo Lho “rlnclﬁln cf Pytrq—tﬁ“yﬂ,c rial o
qurlsdlctlon in the case cf pnnocmd(, It is a facﬁ, he soid,
that the Courts of the various COUHLILPS of ?hn wnyld do not
offer the same guaranty, Worpovp“; genocide as agninst pther
international crimes (traffic in ﬁomeﬁ, trnffic in narcoﬁic

»

dluuu. forgery of cunroncy) hos a distinct n0111L0'1 chrracter,
Therefore‘ there is a danger that tFTTlLQTlJ] Jur Lucht*un
‘migﬁt lead mational Courts\tb eXercise a bi@ﬁﬁd‘&ﬁd arbitrary
authority over foreignarg.:iThishdelegnte ‘thﬁrefare, nrovosed ;
'nthatujurisdicpion be giveﬁ to an interpé%iénal Gourt which.
would impose‘itself t§ all Smi to which Stateé Would turn

the nuthors of genoc1de eommltted abroad whom thcv Lnd

arrested and whot they would be unwillin to oxt radite,



E/AC,25/W.1/Add.,2
Page 5

Boagee

m . . . ‘ ) A : 4 v
The principle of extra-territorial jurisdicticn wes
rejected by the Committee in the course of discussion by four

yotes againsh two, with one sbstention. (Fighth meeting -

Tuesday. 13 Awril).‘ During the discussion of Article 6 the

sronosal to reverse the foregoing decision was rejrcted by

fur_votes ogaingt two with one abstention, (Twentiebh meeting -

Monday April 26)

B ~ Repression by 2n Irnternstionsl Court -

The set-up of an international jurisdiction gave rise
to a lengbhy discussion, |

For some delc,éatees the .,grnntiné of jurisdicticn to an
internstional Court was an essential elrwn* of the mnvén‘uianw
They claJ.mcd that in a]mont every serious case of gmoc::mp
it would be mposmble to rely on the Courts of the Stotes where
genocidp had been committed to exercise effective repression
because the gOVernment itself would have been guilty, unlrau
i‘t hed been, in fact. powerless, The principle of extra-
terrli'bc‘ahrial jurisdietion having heen set asmdc i'o’r hr— renaoms
indicated above. the ébsence of an internction=l Court i«fouid
resui;t in fﬁ,ét. in iinnunity foi' the offenders, The sunport ers
of nh iﬁternntioml 'Couﬂ, merely reoucsted that the inter-
ﬂ'?tlfm"‘l Jllfludlctlon be expres sly nrovided for ‘k»w,r"thp
Convention without the latter artt:mg up the actur 1 orzrrizaion
of the Court..
o The opﬁositidn first deciared thab tho'inaervmatian of
an intern- t:Loml (“ourt would defeat tlQ ﬁrinc‘iple of ‘the
soverelgn‘oy of the State br»cuuae this Court would “be subistituted
for a n'ztwn'-xl Court. :

Securdly, they cl :Lmed thmt me:rp rri‘rrrmr in th

Conven‘tion t‘O an internﬂtloﬂ“l Court would havn no practie ol



'~lmalﬁ%,ﬁ:ﬂhét,ﬁdﬁiﬁ”tﬁisﬁC&ﬂr&“bé?i{Tﬁéfé’is?for the momrn® no

'fnpﬂessarv elbheT ‘to-create a new-Court or- to add a new criminal

C o chanber to th9~1ntern tlonal Courb of Juoblce and all the menbers

'nor the tine" neceosnry for- sattllnn theoe nrobi@ms.

“Lith one pbstentign.

" EfAC/25/W, I/add.?

Poge F’ @r

‘nﬁernhﬁiénﬁl C&art "with cfiﬁiﬁalfjﬁrisdibtion{' Tt would be

Dl the Comnitted had agree& that’ thoy had nelther the qualificn tlons[

During the dluC&SSlOn of nr1nc1p]ns, the Cormittee

adopted by four vobtes againgt two. with one abstention, the

princinle oﬁw@nwimterhftibnalrcriminal Jurisdictien (Fighth

‘ imnet1ng i Tucsdav 13 A bril)

The Commlttee vo+ed.by four vo+os npﬂ1n2+ three

w‘(twbnti@th meeting - Monday; 26 April) the final ‘nrovision of

Article 6 '"or by a comnmetent intern-tionsl tribunall,

It was understood that tho_latteT:provisiBh'would not

be r mere expression of opinion but would have the authority of

rul@. E+HWOUld later suffice‘to determine what;WOuld be the
lntPTn"Llon”l Court called uﬁon to Judge fhe ,uthQrS<of genocide,
.Rggarding jurisdiction of the international Court,

the Commitbted during the discussion of questions of principle

- decided hy fouF votes md three abstenticid tiat the inter-
‘national Court would have jurisdiction when the rational Court

"would not-be'in”a‘poéitioﬁ'tg ¢nforde ropression, (Fighth

mectlng - Tuosduy, 13 Ahrll)
The U.S. delcg“te ;moposed the fo]low1ﬂg ﬂd&lulﬁhul
‘narcgrﬂph to hrticle 6:
R A gstmption of Jurlsdchion by thn interns tlonal
j:trtbunaj shall be ubJect to a flndlnﬂ by the tribxnal

“tHat thp‘ntuLc in whlch “the crnne uao comnmttvd has

failed to take adequate measufeé‘tbjpﬂnish the crlme."

This rroposal was rejected by five Yotes cpoirct ore

t -~
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It was then decided by four vetes arninst Lhies ﬂkat

the report wouid mention the text. The reasons for which the
provision in question was not inserted in the Convention are
that for certrin sponsors of the internstional Courtvthe
Jurisdiction defined above merely represented a minimum beycnd
which they considered it necessory to go and that in any case
the precise jurisdiction of the intemstional Court would be
determined later when the orgenization and the procedure of the

Court were set un.



