ADM NI STRATI VE TRI BUNAL

Judgenent No. 432

Case No. 459: LACKNER Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conposed of M. Samar Sen, President; M. Ahnmed Gsman;
M. Jeronme Ackerman;

Wereas at the request of Mchael Roy Lackner, a staff nenber
of the United Nations, the President of the Tribunal, with the
agreenent of the Respondent, extended the tinme-limt in which to
file an application until 1 March 1988;

Wher eas, on 22 February 1988, the Applicant filed an
application, the pleas of which read as foll ows:

"I'l.  PLEAS
7. Applicant respectfully requests the Tribunal:

(1) To find that the Joint Appeals Board erred in
deci ding that he was not conpetent to appeal the above-
ref erenced deci sion;

(2) To order the Joint Appeals Board to consider his
Appeal on its nerits; and

(3) To order that the adm nistrative decisions
downgr adi ng post | NT-270-3-P56-1301 and refusing to
conti nue the secondnent of the incunbent of post

| NT-270- 3- P56- 1103 be rescinded with retroactive effect
until Applicant's Appeal has been considered on its
merits by the Joints Appeals Board or the Tribunal."

Whereas the Respondent filed his answer on 23 March 1988;



Whereas the Applicant filed witten observations on 14 Apri
1988;

Wher eas, on 30 August 1988, the Applicant filed additional
docunent s;

Wereas the facts in the case are as foll ows:

M chael Roy Lackner has been a staff nmenber of the United
Nations since 22 February 1972. During the course of his
enpl oynent, he has served on a series of successive project
personnel appoi ntnments under the 200 Series of the Staff Regul ations
and Rules as a Technical Assistance Expert and Technical Advisor in
Data Processing in the Departnent of International Econom c and
Social Affairs (DIESA). Effective 1 July 1980, the Applicant was
transferred to the Departnent of Technical Co-operation and
Devel opment (DTCD) as Project Coordinator of TCD/ Projects.

On 1 January 1987, the Applicant accepted a one year
appoi ntment as Project Coordinator of project |INI/83/ P56 entitled
"Conputer Software and Support for Popul ation Data Processing”. He
i s now responsi ble for the nmanagenent of technical co-operation
project | NT/88/ P42, whose work progranme includes sonme activities
performed by its predecessor project |NT/83/ P56, together with
several new activities. The objective of the project is to provide
devel opi ng countries with conputer software for popul ation and
census surveys. In addition, the project supplies training and
expert assistance. According to the Project Docunent, anong the
international staff of the project are: the Applicant, who acts as
Project Co-ordinator, "responsible for overall managenent and
coordination of the project..."; a Conmputer Software Adm nistrator
who is responsible for "assisting in all technical work of the
project and for maintaining copies and docunentation for al
sof tware packages", and an Adm nistrative Assistant who is
"responsi ble for preparing and nai ntai ni ng docunentati on and



publications of the project, for support of all adm nistrative work
of the project and correspondence. ... [and] for assisting with
group training activities."

On 15 July 1981, M. Manuel Chua, a general service staff
menber, who currently exercises the function of Conputer Software
Adm ni strator for the Project, had been detailed fromthe
Statistical Ofice, DIESA to a DICD project as a Conputer Software
Specialist. The Personnel Action Formissued to record his detail
states that M. Chua "will be paid at L/2 Step | during the period
of Detail after which he will revert to his (G5) appointnment with
DIESA." The projects on which M. Chua served in this capacity were
predecessor projects to the one in which the Applicant presently
acts as Project Co-ordinator. FEffective 1 January 1988, M. Chua's
detail was discontinued. The Personnel Action Formissued to record
hi s reassi gnnment states "Di sconti nuance of assignnment at the L-2
| evel under the 200 series of SSR [Staff Rules]. ... Functions at
G5 level not yet classified." M. Chua's functional title was
changed to "Principal Statistical derk".

Ms. Flora Rockett is also a general service staff nenber.
Effective 1 January 1984, she was granted a Special Post All owance
(SPA) to the G5 level and her functional title was changed to
"Adm ni strative Assistant”. She currently exercises this function
for the Project. Effective 1 January 1987, her SPA was di sconti nued
and her functional title was changed to "Senior Cerk-typist E".

The Applicant asserts that these two adm nistrative actions
by the Respondent were taken w thout any prior discussion with the
Applicant and without notice to him On 4 June 1987, the Applicant
requested the Secretary-General to review his adm nistrative
deci sion to downgrade the project post of the Adm nistrative
Assistant fromthe G5 to the G3 level and discontinue paynent to
Ms. Rockett of a an SPAto the G5 level, and to refuse to extend
the services of M. Chua in a professional post on a SPA basis.



On 31 August 1987, the Applicant | odged an appeal with the
Joi nt Appeals Board (JAB). The Board adopted its report on
8 Cctober 1987. Its conclusion and decision read as foll ows:

"Concl usi on _and deci si on

5. The Panel concludes that the subject matter of the
appeal does not constitute an adm nistrative deci sion
affecting the appellant's terns of appointnent within the
context of Staff Regulation 11.1.

6. Accordingly, the Panel decides that it is not conpetent
to entertain the appeal ."

On 22 February 1988, the Applicant filed with the Tri bunal
the application referred to above.

Wereas the Applicant's principal contentions are:

1. The unil ateral decisions taken by the Respondent which
detrinentally affect the staff of his project and materially reduce
the resources called for in the Project Docunent | NT/88/ P42 violate
the Applicant's terns of appointnent, since the Applicant's
conti nued enpl oynent is entirely dependent on the successful conduct
of project |INT/88/ P42 for whose managenent he is responsible.

2. The Applicant is entitled to consideration of the
ci rcunstances in which his enploynent contract was concl uded in
order to determ ne whether the Respondent has violated the terns of
his appointnent. Since the Applicant is subject to staff
rule 204.1, the Applicant's enpl oynent contract nust be understood
to incorporate such fundanental facts and circunstances as the terns
of reference of his job description, set forth in the project
docunent . They include the fact that conpetent staff were in place
for two key project posts and that the grades of these posts were
sufficiently high to ensure enploynent of adequately qualified
repl acenents if the staff in place were to vacate the posts.

3. The JAB failed to discharge the responsibility |evied



upon it by staff regulation 11.1 by refusing to consider the
Applicant's appeal on its nerits.

Wer eas the Respondent's principal contentions are:

1. The Applicant cannot, under staff regulation 11.1 or
article 2.1 of the Tribunal's Statute, appeal decisions affecting
the status of his subordinates.

2. A project docunent signed by a Menber State and the
United Nations is not, under any reasonable interpretation, part of
the Applicant's terns of appointnent.

The Tribunal, having deliberated from 13 Cctober 1988 to
4 Novenber 1988, now pronounces the follow ng judgenent:

l. For the sake of clarity, one of the issues raised in this
case should be disposed of first, especially since it is not in

di spute. That issue is whether the Applicant can appeal, on behalf
of persons he supervises, against adm nistrative deci sions which
affect their status and their rights.

. The Applicant contests two deci sions:

(a) One relates to the non-extension of the secondnent to
his office of M. Manuel Chua, a staff nmenber on his project; and

(b) The decision by the Classification Board to reclassify a
post occupied by Ms. Flora Rockett, another staff nenber on his
proj ect .

These staff nmenbers woul d have been entitled to appeal, if
t hey wi shed to do so, the decisions which concerned them according
to the prescribed rules and procedures.

L1l The Tribunal finds that the Applicant has no authority to
bring an appeal on their behalf. This is also the opinion of the



Respondent and the Applicant hinself admts clearly in his witten
observations that he leaves it to his subordinates to appeal on
their own behalf any violations of their rights stemm ng fromthese
adm ni strative deci sions.

| V. The second i ssue before the Tribunal is the Applicant's
contention that these two admi nistrative decisions, whatever their
effect on the status of his subordinates, at the sane tine have
adver se repercussions on the Applicant, anounting to a violation of
his terns of enploynment and of his contractual rights. This, he
clainmed, entitled himto submt an appeal to the JAB in conformty
with staff regulation 11.1

V. The JAB, before considering the nerits of the case, raised a
prelimnary question concerning its conpetence to entertain the
appeal. The JAB concluded that it was not conpetent to entertain

t he appeal on the ground that its subject-matter did not constitute
an adm nistrative decision affecting the Applicant's terns of

enpl oynment within the context of staff regulation 11.1

A/ After the Respondent had accepted the Board's concl usion, the
Applicant introduced his appeal, requesting the Tribunal in his
first pleato find that the JAB erred in deciding that it was not
conpetent to consider the above-nentioned adm ni strative deci si ons.
Since the Applicant has nmade two ot her pl eas whose di sposition
depends on the answer given by the Tribunal to this first plea, the
Tribunal wll deal first with the prelimnary question whether the
JAB, in declaring its non-conpetence to entertain the appeal before
it, correctly applied staff regulation 11.1 in this case.

VI, Staff regulation 11.1 provides that:

"The Secretary-Ceneral shall establish adm nistrative



machi nery with staff participation to advise himin case of

any appeal by staff nenbers against an admnistrative

decision alleging the non-observance of their terns of

appointnent, including all pertinent regulations and rules
" (enphasi s added).

According to this text, to establish the conpetence of the
JAB to entertain an appeal by a staff nmenber, two basic requirenents
nmust be fulfilled:

1. The appeal nust be directed against an adm nistrative
deci si on.
2. The subject-matter of the appeal nust be an allegation

of non- observance of the staff nenber's terns of appointnment by the
adm ni strative deci sion contested.

In the Tribunal's view, if one of these two requirenents is
not nmet, the JAB is not conpetent. |In the present case, the two
parties disagree on the fulfilnent of the second requirenent. The
Applicant clains that these two adm ni strative decisions violate his
terms of enploynent, and the Respondent disputes the Applicant's
contenti on.

VIIl. The central question before the Tribunal is, therefore,

whet her the second requirenent referred to above has been fulfilled
in the circunstances of this case. The Tribunal notes that the two
adm ni strative decisions in question are in the first place
addressed directly to two other staff nmenbers within the project.
Therefore, the Applicant nust show how they could affect his own
terms of enploynent, let alone violate them This is all the nore
so, since his letter of appointnment is silent on the rights the
Applicant alleges to be affected by these two deci sions.

I X. To establish his case, the Applicant advances the foll ow ng
argument s:
1. I n accordance with the precedent set by the Tribunal in



Judgenent No. 95, Sikand (1965), and in Judgenent No. 142,
Bhattacharrya (1971):

"... The Tribunal is conpetent to exam ne the surroundi ng
facts in which the letter of appointnment was signed. The

Tri bunal has to consider the contract as a whole, not only by
reference to the letter of appointnent but also in relation
to the circunstances in which the contract was concl uded. "

2. His contractual entitlenents are not strictly limted to
t hose expressed in his letter of appointnent, but should al so
i ncl ude due consideration of the relevant facts and circunstances
surroundi ng his contractual obligation to manage successfully a
techni cal co-operation project. |In his case, the Applicant clains,

t hese facts and circunstances include:

(a) Hi's job description, setting forth his duties; and

(b) The project docunent which identifies the resources
avai |l abl e for the execution of the project, including the nunber and
| evel s of professional and adm ni strative posts.

3. Since his job description and the project docunent have
beconme, in his view, part and parcel of his ternms of enploynent, any
uni l ateral change in these two docunments constitutes a violation of
his terns of enploynent.

X. The Tribunal notes that the Applicant's case is based on the
validity of his assunption that his job description and the project
docunent are inplicitly included in his terns of enploynent. |If
this assunption is not correct, it follows that an admnistrative
deci sion nodi fying the two docunents would not, in itself,
constitute a change in his terns of appointnent, and therefore would
remai n outside their sphere. Consequently, the change coul d not

| egal |y be viewed as non-observance of his terns of enploynent, and
his application would fail.



Xl . Wth regard to his job description, the Applicant quotes its
terms of reference, which specify his duties in the foll ow ng way:

"The enpl oyee will be responsible for overall nanagenent
and coordi nation of the project, planning and participation
in technical work, and provision of ad-hoc advisory services
as requested by UNFPA [United Nations Fund for Popul ation
Activities]."

In the Tribunal's view, the job description in this case
serves as a practical fornmula by which the Secretary-Ceneral
exercises his power to assign work anong staff nenbers. This power
has a statutory basis in staff regulation 1.2, which confers on the
Secretary-Ceneral a broad discretionary power in that respect. It
follows that a job description of a staff nenber can be unilaterally
changed, by adding to or subtracting fromit. Any other
interpretation would inpose a significant restriction on the
di scretionary power conferred on the Secretary-CGeneral by staff
regulation 1.2. In order for such a restriction to exist, it nust
be either expressly stated in the letter of appointnent of the staff
menber concerned, or energe clearly fromthe facts and circunstances
of the case in the formof a |legal conm tnent undertaken by the
Secretary-Ceneral in favour of a staff nenber. |In the present case,
the Tribunal does not find either an express stipulation in the
Applicant's letter of appointnment, or an obligation inplied in the
facts and circunstances of the case.

X, Wth regard to the Applicant's contention that his ternms of
appoi ntment coul d be presunmed to include the project docunment, the
Tribunal notes that the project docunent contained in the file is an
agreenent between two bodies of the United Nations, viz. the United
Nat i ons Departnment of Technical Co-operation for Devel opnment and the
United Nations Fund for Popul ation Activities, and the Respondent
asserts that the project is also covered by an agreenent between the



UN and a Menber State.

In either case, the Applicant, not being a party to these
agreenents, cannot invoke an alleged violation of their terns.
Mor eover, the Tribunal finds nothing in the project docunent
stating, or even suggesting, that the project manager's status was
that of a party to the agreenents, giving himthe right to invoke
the project docunent as part of his terns of enploynent.

XiI'l. Therefore, the Tribunal finds that:

(a) The Applicant's job description and the project docunent
are not parts of his terns of enploynent;

(b) Any change in these two docunents does not, in itself,
constitute non-observance of his terns of enploynent, and therefore
the Applicant's appeal before the JAB | acks one of the two
requi renments necessary to establish the conpetence of the JAB to
entertain the appeal;

(c) The JAB did not err in refusing to entertain the appeal,
and correctly applied staff regulation 11. 1.

Xl V. In view of the foregoing, the Tribunal considers it
unnecessary to exam ne the two other pleas of the Applicant.

The Tribunal also wishes to note that even in extraordi nary
ci rcunstances, such as an adm nistrative decision notivated by
prejudi ce, which allegedly interferes inproperly with the
performance of a staff nenber's terns of enploynent, a prelimnary
question would be the presence of inmmnent or actual injury to the
staff nmenber as a result. Mere speculation as to the possibility of
future events that m ght cause injury would ordinarily lead to the
rejection of the appeal.

XV. Accordingly, the Tribunal rejects the applicationin its
entirety.



(Si gnat ures)

Samar SEN
Pr esi dent

Ahnmed OSMAN
Menmber

Jer ome ACKERMAN
Menmber

New Yor k, 4 Novenber 1988 R Maria VIC EN-M LBURN
Executive Secretary



