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Preface 

The basic object of this preface is to serve as a guide to introduce the reader to 
some of the complex humanitarian, sociological, legal, political, economic and 
social questions involved in the study of "the individual's duties to the community 
and the limitations on human rights and freedoms under article 29 of the Universal 
Declaration of Human Rights" which the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities asked the Special Rapporteur to 
prepare. 

The study fulfils the terms of reference laid down by the Sub-Commission in its 
resolution 9 (XXVII) of 21 August 1974. Accordingly, an attempt has been made 
throughout the study to examine and interpret not only the provisions of articles 1, 
29 and 30 of the Universal Declaration of Human Rights but also the fifth 
preambular paragraph of both International Covenants on Human Rights as well as 
articles 4, 5 and 8 of the International Covenant on Economic, Social and Cultural 
Rights and articles 4, 5, 6, 7. 8, 9. 12, 14. 18, 19, 21, 22 and 25 of the International 
Covenant on Civil and Political Rights. 

The entry into force of the International Covenants on Human Rights and the 
Optional Protocol to the International Covenant on Civil and Political Rights 1 

marks a turning-point in the development of a world community under the rule of 
law. The International Covenants on Human Rights are the extension of the 
Universal Declaration of Human Rights and a consummation of it on the juridical 
plane. Together they constitute an international code of human rights, which has 
changed the role of the United Nations in the field of human rights through a 
transition from promotional activities in favour of universal respect for and 
observance of human rights and fundamental freedoms for all without distinction to 
action for their effective protection. 

The Special Rapporteur wishes to underline the fact that the views expressed 
in the study are based mainly on the relevant rules of international law and in 
particular of the Charter of the United Nations, in which the peoples of the United 
Nations reaffirm their faith in fundamental human right<>, in the dignity and worth 
of the human person and in the equal rights of men and women and of nations large 
and small. They are further especially based on the Universal Declaration of 
Human Rights, the International Covenants on Human Rights and other 
international instruments on human rights, notably the Proclamation of Teheran, 
in paragraph 5 of which it is stated that the primary aim of the United Nations in the 
sphere of human rights is the achievement by each individual of the maximum 
freedom and dignity. 

In addition, the Special Rapporteur believes that the provisions of article 29 of 
the Universal Declaration of Human Rights, like the provisions of all the other 
articles of the Declaration and the relevant articles of the International Covenants 
on Human Rights, should be used as a shield for the protection of the individual 
and as a means for the attainment by all human beings, without distinction of any 
kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status, 2 of that dignity to which 
man is born. This is the basic and general interpretation of the aforementioned 
provisions of the Universal Declaration of Human Rights and of the International 
Covenants on Human Rights which the Rapporteur applies throughout this study. 

In our era the whole world forms, for some purposes at least, a single 
community. This is one of the motives which led the initiators of the Universal 

1 The International Covenant on Economic. Social and Cultural Rights entered mto force on 3 
January 1976. The International Covenant on Civil and Political Rights and the Optional Protocol to the 
International Covenant on Civil and Political Rights entered mto force on 23 March 1976. 

2 Article 2 of the Universal Declaration of Human Rights and of the International Covenants on 
Human Rights 
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Declaration of Human Rights to draft an international instrument on human rights. 
the provisions of which either constitute general principles of law or represent 
elementary human considerations applicable to the world community. 

The foundations upon which the study rests are: 
(a) The basic concept of freedom under law in a real democratic community; 
(b) The fundamental principles of respect for human dignity, the rule of law, 

justice, equality and non-discrimination; 
(c) The moraL politicaL legal and jurisprudential principles relating to the 

right of the individual to develop his personality freely and fully in a democratic 
community; and 

(d) The concept of the moral, legal and general responsibility of the individual. 
The meaning of the concept "freedom under law" in the present study is that, 

whenever there is any conflict between the personal freedom of the individual and 
any other rights or interests. then the freedom of the individual shall prevail. The 
concept "personal freedom" means the freedom of every law-abiding individual to 
think what he will, to express his views freely and to go where he will without let or 
hindrance from any other individuals. 3 This freedom should be justly balanced with 
the recognition of and respect for the rights and freedoms of others and the 
requirements of morality, public order and the general welfare in a democratic 
society. -l 

The law, which protects individuals one against the other. also defends the 
rights of the individual against the power of the State, and the State against the 
exercise of individualism. 

A judicial system which provides for independent judges5 reveals, perhaps 
better than any other institution, the perfect equilibrium between the liberty of the 
individual and the power of the State. 

The fundamental aspect which prevails throughout this study finds its origin in 
the famous democratic principle of the great ancient Greek sophist Protagoras: 
"Man is the measure of all things". Accordingly, the present study should be 
considered as a contribution to the freedom of the individual under the law. 

ERICA-IRENE A. DAES 

Athens, June 1980 

3 Epictetus. Moral Dc~courses, Everyman's Library (London. Dent. 1lJ57). book IV. chap. I. 
p 200. See al>o Su Alfred Denmng. Freedom under the Law (London. Stevens. 1lJ4lJ). p. 5. 

4 Univer>al Declaration of Human Rights. art. 2lJ. para. :?.. 
5 See Semlllar on National and Local lnstltwcons for the Promotwn and Protectwn of Human 

Rights, Geneva. 18--:?.9 September 1978 (ST/HR/SER A/2 and Add. 1). paras. 42-52. 9lJ (iJ (30). (32). 
(33) and (37) and 185 (11). 
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Introduction 

THE INDIVIDUAL AND THE CONTEMPORARY 
WORLD COMMUNITY 

A. The evolution of the protection of the individual 
from the end of the Middle Ages to the time of the 
League of Nations minorities system 

1. Humanists and international lawyers have long 
been concerned with the protection of the fundamental 
rights of the individual. 

2. In particular, the subject of the position of the 
individual in international law has been discussed ever 
since the days of the classical writers. although the 
result has often been to deny him any position, despite 
the fact that it was accepted that the individual i~ the 
basic unit to which any legal system is directed. 

3. In classical international law, the individual was 
regarded as an object; that is to say, he enjoyed no 
rights and was burdened by no duties. 

4. Among other possible approaches, it seems 
appropriate for the present study to consider medieval 
Europe, which had some of the characteristics of a 
contemporary community, as an historic point of 
departure for examining the relationship between the 
individual and society. 1 The urge for individual free
dom and self-expression found scientific, religious and 
philosophical outlets in the movements of the Reforma
tion and the Renaissance. 

5. International law started in medieval Europe in 
the form of rules governing relations between indi
viduals-but individuals in an exalted and exclusive 
category. In late medieval terminology, individuals had 
to be sui juris, that is to say, free from the overlordship 
of any other mortal. With the transformation of 
absolutist rulers into organs of State. heads of State 
were increasingly regarded as representatives of their 
State rather than as principals in international transac
tions. 

6. It was implicit in the exclusive character of the 
relations between persons sui juris that those alieni juris 
had no rights under international law. 

7. Thus, in medieval Europe. as a bearer of rights 
and duties, the ordinary individual as such was left 
outside the domain of international law. Like chattel, 
the ordinary individual was a mere object of interna
tional law. The sovereign to whom any individual owed 
allegiance had the right-but was under no duty-to 
look after the interests of his subjects abroad. If he 
chose to do so, he would make his claim in hi~ own 
right. 

1 In connection with the evolution of mternat10nal >Oc1etv and 
med1eval mternationallaw, see G. Schwarzenberger. The Front;er.1 of 
lntonatwnal Law (London, Stevens, 1'!62). pp 44-51. 

8. During the eighteenth and nineteenth centuries 
especially. with the expansion of the commercial 
activities of the inhabitants of certain European States. 
these States found it necessary to make specific 
provision in their treaties for the protection of particu
lar groups of nationals. This is the case for the United 
Kingdom when it entered into several treaties with 
Morocco~ whereby the latter agreed. inter alia. to treat 
ali its nationals alike, whether they were Christian or 
not. 

Y. In certain cases Christian States claim the 
international right of humanitarian intervention when 
Christians were persecuted. 3 

10. Even though occasional actions or diplomatic 
demarches were resorted to in the past on behalf of 
individuals not nationals of the protesting State. the 
general tendency was for a State to arrange, by way of 
bilateral treaties or the use of safe conducts. for its own 
nationals to receive what might be termed civilized 
treatment when abroad. The convenience of this 
practice eventually led to the evolution of what is 
generally described as treatment in accordance with the 
minimum standard of international law for the treat
ment of aliens. This means that an alien is entitled to 
receive from the country in which he is residing. or 
which he happens to be visiting. the bare modicum of 
civilized rights. It could be noted that those rights are 
tantamount to what the civilized world regards as the 
minimum conditions of the rule of law. Among those 
rights are: the right to a triaL the right to receive a fair 
hearing, the right of an accused person to be heard in 
his own defence, etc. Any infringement of the mini
mum standard of international law in respect of the 
treatment of aliens-l remains uncorrected unless the 
State of which the injured alien is a national decides to 
take the matter up with the offending State. 

c See, for example. the Treaty of Commerce and Nangdtlon 
between Great Britain and Morocco. '>lgned at Fez on 14 June !HOI, 
and the General Treatv and Convcntwn of Commerce bdween 
Great Bntam and Moro~co, signed at Tangier on 'J December Ul56. 
inC Parry, ed., The Consolidated Treatv Senn (Oobb, Ferrv. New 
York. Oceana Publications, l<J69). vol. S6 (l~lJl-lS03), pp. 03-103. 
and vol. 116 (IH56--!R57). pp. 121-141. 

-' Hi,tory records a great number of humamtarian mtervcntwns bv 
the great Po\\ers on behalf ot per,ecuteu ( hn,t1an '>Ublcch ot the 
Ottoman Empire 

4 On the protectiOn ot ahem. -.ce m particular Barones, Elles. 
Special Rapporteur of the Sub-CommiSS!Lm on Prevention of 
Oiscnminatlon and ProtectiOn of Mmonties, fntcmatzonul Prm'l\'Wm 
Protecung the Human Right1 of Non-Citz:em (Umted Nations 
pubhcatwn. Sales No. E.8!l.XIV.2) 



11. If the alien happened to be stateless, there was, 
in the absence of any treaty giving the parties to the 
treaty the right to protest against the ill-treatment of 
stateless persons, no State to which the injured 
individual could turn for protection. 5 

12. Since the beginning of the nineteenth century in 
particular, a few general treaties have also been 
concluded to abolish gross violations of human rights, 
such as the slave trade. 6 

13. Sympathy for religious minorities7 and humani
tarianism contributed to the further expansion of the 
international protection of the individual, by way of 
treaty and, on occasions, direct intervention. 

14. Further, the nationality principle received rec
ognition in the international protection of minorities.x 
It is important here to refer briefly to the Minorities 
Treaties, for they have, to a certain extent, formed the 
basis for the present attitude towards human rights. 
During the First World War, the Allied and Associated 
Powers found in the principle of national self
determination a potent weapon in their war against the 
Central Powers. The Allied Powers, in their reply to 
the German Peace Proposals of 1916, affirmed, inter 
alia, that "no peace is possible as long as the reparation 
of violated rights and liabilities, the acknowledgment of 
the principle of nationalities and of free existence of 
small states shall not be assured" .9 

15. The territorial settlements following the First 
World War resulted in a number of national groups 
finding themselves minorities in an alien environment. 
In certain cases, these minorities belonged ethnically to 
the former territorial sovereign, and to protect them 
against unjustified discrimination the new sovereign 
was required to enter into treaty commitments. 

16. The basic object of the Minorities Treaties was 
to assure the minorities full enjoyment, in law and in 
fact, of the elementary rights secured to the individual 
in every civilized state-the right to protection of life. 
liberty and the dignity of the human person and 
equality of treatment with the majority of the popula
tion. 

17. In addition, in accordance with the relevant 
sections of the Peace Treaties of 1919 and with 
unilateral declarations, prior to their admission to 
membership of the League of Nations, certain States 

' Nowadays some measure of protectiOn is given to stateless 
persons by the ConventiOn relating to the Status of Stateless Persons. 
1954. which entered into force on 6 June 1960 (see below. paras. 
101-105). 

" See Report 011 Slavery (United Nations publication. Sale> 
No. 67.XIV.2). 

7 For example, in the Treaty of Aug>burg of 1555 it was agreed that 
m the Free Ctties m the Holy Roman Empue, the two confe»tons 
were to coexist "quietly and peacefully" In the Peace Treaty of 
Westphalia of 1648 the "Reichsab>chied" of 1555 was confirmed and 
thus became part of the Pubhc Law of Europe. 

sA beginning was made in the Fmal Act of the Congress of Vienna 
(1815). In the Balkans. as m eastern Europe. nationahty tended to 
coinctde with rehgton. Thus. the duties tmposed by the Congress of 
Berlin of 1878 on Bulgaria. Montenegro. Romania and Serbia m 
favour of racial and rehgwus mmorities equally served to protect 
natiOnal minonties. 

9 See J. Robmson and others. Were the Mmorities Treaties a 
Fmlure? (New York. Antm Press, 1943). p. 4. 
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were required to accept far-reaching limitations of 
sovereignty in favour of their minorities. 

18. In the 1920s, the minorities system established 
by the League of Nations in practice worked fairly well. 

19. Thus, problems concerning the treatment of 
these national minorities, especially the German 
minority in Poland, frequently came for consideration 
before the Permanent Court of International Justice. In 
the case concerning the German settlers in Poland, the 
Court defined what it meant by "equality", emphasiz
ing that this term was used in the Minorities Treaties to 
indicate ''real" and not merely "formal"' equality. This 
may mean that if a minority is to receive true equality, 
it may well have to be afforded preferential treatment 
as compared with the majority among which it is living. 

20. Such a situation arose in connection with the 
Greek minority schools in Albania. There was no treaty 
by which Albania was obliged to afford protective 
treatment to the Greek minority within its borders. 
However, when Albania was admitted to the League of 
Nations it undertook to afford to this minority treat
ment in accordance with the minorities regime. When, 
at a later date, the Albanian Government decided to 
amend the Constitution so as to forbid private schools, 
the Greek Government persuaded the League of 
Nations to apply to the Permanent Court of Interna
tional Justice for an advisory opinion as to whether the 
decision to close Greek schools under this legislation 
was compatible with Albanian undertakings. Despite 
the absence of a treaty, the Court reached the 
conclusion that enough common standards were to be 
found in the existing Minorities Treaties for it to be 
possible to speak of a definite minorities regime. In the 
view of the Court, equality of treatment between the 
minority and the majority was a basic condition of this 
regime. Since the Greek community could only pre
serve its national characteristics if its children were 
educated in their own language, culture, religion and 
traditions, undue discrimination would be exercised 
against the community if it were not allowed to 
preserve its own schools. The majority, on the other 
hand, would not suffer in the same way by being 
required to attend State schools. 

21. In this connection, it should be made clear that 
the aforementioned advisory opinion is relevant only 
where the State whose conduct is impugned is under a 
clear obligation. either by way of treaty or by unilateral 
undertaking, to treat a minority in a special way. Even 
then, the rights of the individuals are protected only to 
the extent that the third States to which their sovereign 
has given an undertaking to protect them are prepared 
to take the initiative for their protection on their 
behalf. If no third State is so prepared. then, regardless 
of any paper undertakings that the sovereign may have 
assumed, such a minority is completely at the mercy of 
its ruler. 

22. When after 1931, the League of Nations grad
ually disintegrated, its system for the protection of 
minorities also broke down. 

23. None the less, it is significant that in the 
post-1919 period and until 1939, international law had 
become the universal law governing relations between 
sovereign States. In this period the principle of the 



equality of States was complementary to the principle 
of State sovereignty. Ill 

B. The Constitution of the International Labour Or
ganisation (ILO) and the protection of the individual 

24. The Treaty of Versailles had created. inter alia. 
one important humanitarian institution which has 
proved enduring. Part XIII of that instrument con
tained the Constitution of the International Labour 
Organisation (ILO). The preamble declared that the 
purpose of the League of Nations was to secure 
universal peace. which could not be attained without 
"social justice". Thus. the ILO was presented as a 
means to the end of peace and as a machinery to assist 
in achieving the great purpose of the League. However. 
the High Contracting Parties implied that social justice 
might be an end in itself when they announced that. in 
setting up the ILO, they were moved by sentiments of 
justice and humanity as well as by the desire to secure 
the permanent peace of the world. 

25. The Constitution of the ILO is almost entirely 
devoted to setting forth the structure and procedures of 
an agency for the world-wide regulation of labour
employer relations and the conditions under which 
wage-earners work. It contains some other provisiom.. 
however, relating to the regulation of the labour 
supply. the protection of the worker against sickness. 
disease and injury arising out of his employment. the 
protection of the interest of workers who are employed 
in countries other than their own. etc. 

26. The principles and purposes of the ILO were 
restated in the Declaration concerning the Aim~ and 
Purpo<>es of the International Labour Organisation. 
19-+4. adopted by the General Conference of the ILO at 
Philadelphia. This Declaration was embodied in the 
Constitution of the ILO as an annex by an amendment 
of 1946. 11 The Conference of Philadelphia reaffirmed 
the fundamental principles on which the Organisation 
was based and, in particular, that (a) labour i~ not a 
commodity: (b) freedom of expression and a~sociation 
are essential to sustained progres~: and (c) poverty 
anywhere constitutes a danger to prosperity every
where. 

27. Experience has shown that the objectives stated 
in the Constitution of the ILO can be achieved only 
through a programme aimed at the welfare and 
development of the individual regarded as a human 
being and not merely as a wage-earner. That is why. in 
revising the Constitution at Montreal in 1946, the 
General Conference of the ILO expanded the general 
principles for regulating labour conditions set out in the 
final section of the aforementioned part XIII of the 
Treaty of Versailles into a statement of the essential 
features of a society in which those benefits could be 

1" See. further. in connectiOn with the protectiOn of mmontie>, F. 
Ermacora. Der Minderhellenschutz zn der Arbeit der Veremten 
Natwnen (Vienna. W. Braumuller, 1964); E A. Oat:'>. "ProtectiOn of 
mmorities under the International Bill of Human Rights and the 
Genocide Convention" m Xenion. Festschrift fur Pan. J Zepos 
(Athens, Ch. Katsikahs, 1973). vol. II, p. 43. 

11 United NatiOns, Treaty Senes, vol. 15. p. 35. In connectiOn With 
the creation of the ILO and the principles of the DeclaratiOn of 
Philadelphia. see. among others. N Valticos. International Labour 
Law (Deventer. Kluwer, 1979). pp 18 and 19. 
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realized. This would be a society in which "all human 
beings, irrespective of race, creed or sex, have the right 
to pursue both their material well-being and their 
spiritual development in conditions of freedom and 
dignity. of economic security and equal opportunity". 12 

The welfare of the individual in society was thu~ 
affirmed as the primary purpose of all. L\ 

C. The Charter of the United Nations 
and the individual 

28. The authors of the Charter of the United 
Nations (hereinafter referred to as the Charter) 
assumed the existence of a world community. But the 
Charter includes two concepts which are in conflict with 
each other. According to one of these concepts. the 
component units are States: the other concept focuses 
on individual human beings. In the organizational 
~tructure of the United Nations. the former concept is 
the most prominent one and finds expression in the 
most obvious procedures. It makes the primary task of 
the Organization that of restraining and constraining 
States. The latter concept expresses itself in other 
institutions. designed to relieve individual suffering. to 
promote human rights and fundamental freedoms for 
individuals everywhere. to create conditions of stabil
ity, well-being and progress. and to provide for service-; 
now regarded as necessary for the full development of 
the individual's personality in a democratic community. 

29. Thus the Charter. in its Preamble, makes a 
specific reference to human rights, stating: "We the 
peoples of the United Nations. determmed ... to 
reaffirm faith in fundamental human rights. in the 
dignity and worth of the human person. in the equal 
rights of men and women and of nations large and 
small" and in Article 1. paragraph 3, it lays down as 
one of the purposes of the United Nations the 
achievement of international co-operation "in promot
ing and encouraging respect for human rights and for 
fundamental freedoms for all without distinction as to 
race. sex, language. or religion". Further. under article 
56 of the Charter. all Members of the United Nations 
"pledge themselves to take joint and separate action in 
co-operation with the Organization for the achieve
ment of the purposes set forth in Article 55". which. 
illter alia, include "'universal respect for. and observ
ance of. human rights and fundamental freedoms for all 
without distinction as to race. sex, language, or 
religion" . 14 Thus, while not giving a list of fundamental 
human rights and freedoms. the Charter none the less 
introduced the principle of respect for basic human 

12 DeclaratiOn concernmg the Aims and Purposes of the Interna
tional Labour Organi;ation article II (a). 

13 See, among other;, C. W. Jenks, Human Right' and Intema· 
tiona/ Labour Standard; (London. Stevens, 1960); and, for the 
JUrisdiction and machmery of the ILO in the field of human nghb, 
.f'.. B. Haa;, Human Rights and International Actwn (Stanford, 
Califorma, Stanford Umversity Press. 1970). pp. 25-30 

I4 See J. P. Humphrey, "The UN Charter and the Umver;al 
Declaration of Human Rights" in E. Luard. ed .. The Internatwnal 
Protectwn of Human R1ghts (London, Thames and Hud;on, 1967), 
pp 39-58; and I. Szabo and others. Socwh5t Concept of Human 
Rights (Budapest, Akademiai Kiad6. 1966), pp. 279-298. 



rights into international law, imposing corresponding 
obligations on States. 15 

30. The General Assembly is charged with the task 
of initiating studies and making recommendations for 
the purpose of assisting in the realization of human 
rights and fundamental freedoms for all. Also, under 
the authority of the General Assembly, the Economic 
and Social Council may make recommendations for the 
purpose of promoting respect for, and observance of, 
human rights and fundamental freedoms for all, pre
pare draft conventions and convene conferences in 
furtherance of these objectives. The encouragement of 
respect for human rights and fundamental freedoms is 
declared to be one of the four basic objectives of the 
trusteeship system. 

31. According to Article 73 of the Charter, Mem
bers of the United Nations 
which have or a-,sume re'>pOn>Ibilitie-; for the admim>tration of 
terntories whm.c people> have not yet attamed a full measure of 
self-government rccogmze the pnnciplc that the mten;>ts ot the 
inhabitant> of the>c tern tone' are paramount, and <JCcept a' a sacred 
trust the ubligatton to promote to the utmmt. withm the ;,ystcm of 
InternatiOnal peace and secunty e'tabli'ihed bv the pre;ent Charter. 
the well-bemg of the mhab1tanh of these tern tones. and, to th1s end: 

a. to ensure. with due re>pect fm the culture of the people;, 
concerned. then political. economic. soc1al. and educational 
advancement. their JU'it treatment. and then protection ag:unst 
abuses; 

b to develop >elf-government. to take due account of the political 
a-.p1rations of the people;,, and to as5i>t them m the progressive 
development of the1r free poht1cal m>titutwn'>. c~ccordmg to the 
particular cJrcum,tances of each territory and Its peoples and then 
varymg >tage; of advancement 

32. Moreover, in accordance with this solemn 
pledge, the colonial Power'> undertook, under the 
terms of Article 73 of the Charter, to transmit regularly 
to the Secretary-General information on economics, 
social and educational conditions in the territories 
under their administration. Here. indeed, was a strik
ing and practical assertion of collective concern for the 
welfare of about 150 million human beings over whom, 
until1945, alien rulers had exercised a power that owed 
no account or report to any external authority. 

33. However, it is important to note that the 
Charter nowhere grants any right to the individual 
which he can maintain against an oppressor. 

34. Furthermore, the Statute of the International 
Court of Justice, which is an integral part of the 
Charter, expressly provides that only States may be 
parties in cases before the Court (Art. 34). 

35. Nevertheless. the separate opinions of indepen
dent dissenting judges members of the International 
Court of Justice show a tendency to regard the 
protection of human rights as having become part of 
modern international law_lb 

36. In the South West Africa case ( l966), Judge 
Jessup, in his dissenting opinion, declared: 

... The general philm.ophiCal \'ICW5 prevalent in the \\orlJ 
certamly mclude the content of Articles 1. 55 and 73. of the Charter 

1' G I. Tunkin. Theon· of Internatwnal Lmt' (London. Allen and 
Unwm. 1974), pp. 79-85. 

Io In Its 1966 judgment on South West Africa the Court refmed to 
accept this approach. See South West Afnca, Second Pha~e. 
Judgment. /. C.J. Reports /966. p. 34. 

of the Umted Nations and the world-wide condemnatiOn of apart
heid. 

the accumulatiOn of expres;,ions of condemnatwn of apart
heid a> reproduced m the pleadmg;, of Apphcanb m this ca'e. 
especially as recorded m the resolution~ of the General As;embly ol 
the Umted NatiOns. arc proof of the pertinent contemporary 
mternational 'tanJard. 17 

37. Judge Tanaka expressed himself in the follow
mg manner: 

The repeated references m the Charter to th<: fundamental nght> 
and freedoms . . pre>ents 1t<.elf a' one of 1t' differences from the 
Covenant of the League of Nation>. m which the exJ;,ten-:c of 
intimate relatiOnships between peace and re5pect for human nghts 
'-'<er.: not ;,o keenlv felt as in the Charter of the Umted Nation> 
However. the Char.tcr did not go so far a; to g1ve the detimtion to the 
fundamental rights and freedom;. nor to provide any machmery ot 
Implementation for the protectwn and guarantee of these nght> and 
freedoms. 

. From the provtsions ot the Chartei rcfernng to the human 
nghts and fundamental freedom; it can he mferred that the legal 
obligatiOn to rc;,pect human nghts and fundamental freedom' " 
Imposed on member State>. 

the accumulatiOn of authontativc pronouncement> such as 
re;olutwns. declarations. deci>~ons. etc .. concerning the interpreta
tiOn of the Charter by the competent organs of the mternational 
commumtv can he characterized as evidence of the mternauonal 
custom re.ferred to in Article 38. paragraph 1 (h) [of the Court's 
Statute]. 

. we con\Jder that the norm of non-d"cnnunat1on or non
separation on the basi> of race has become a rule of cmtomary 
mternatwnal law IH 

38. Judge Padilla Nervo expressed the following 
opinion, which is basically similar to those already 
quoted: 

A new order based on the propositiOn that "all men are by nature 
equally free and mdependent". has conquered solemn recogmt1on m 
the basiC Jaw of manv nations and i> todav . . norm and standard in 
the con,titutwnal practice of State:>. · 

The Court . IS not hmited by the >tnct enumeration of Article 
38 [of 1ts Statute]. who;,e prescriptions it ~'• free to mterpret m 
accordance w1th the comtant evolutiOn nf the concept-; of JU>llcc. 
pnnciplcs of law and teachings of publicists. 

Racml discnmmat1on as a matter of official government policy " a 
\ 1olation of a norm or rule or 'tandard of the international 
con1mun1ty. 1 q 

39. In his separate opinion in the Namibia (South 
West Africa) case of 1971, Judge Ammoun, referring to 
the legitimacy of the peoples' struggle for their rights, 
which, he said, '"cannot be in anv doubt, for it follows 
from the right of self-defence: inherent in human 
nature. which is confirmed by Article 51 of the United 
Nations Charter", :o asked the following question: 
'"how is it possible not to recognize the binding force of 
principles and rights which the international commu-

17 lhuf . pp. 43'! and 441. About this case, see. tnter alta, G Ehan. 
The /iztematwnal Court of Justzce (Leyden, A.W. Sqthof. 1971), 
pp. 123-121'. 

1
" South We.\1 A(nca, Second Phase. Judgment, I. C.J. Reports 

1966, dissenting opinion of Judge Tanaka, pp 2RS. 289. 292 and 2'!3. 
1" lbtd .. dissentmg opmion of Judge Padilla Nervo. pp. 457 and 
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CowlCll Resolutwn 276 (1970), Advi.1ory Opmwn, I C.J. Reports 
1971, p. 70. 



nity has agreed that it is legitimate to defend by force of 
arms'!"21 He cited the fact that the General Assembly 
and the Security Council of the United Nations had 
affirmed since 1966 "the legitimacy of the Namibian 
people's struggle, and that of all other dependent 
peoples, to defend their rights". More specit1cally, 
Judge Ammoun referred to General Assembly resolu
tion 2396 (XXIII) of 2 December 1968, in which the 
General Assembly, referring to human rights and the 
struggle for their implementation, reaffirmed "its 
recognition of the legitimacy of the struggle of the 
people of South Africa for all human rights". In the 
opinion of Judge Ammoun, "the internatiOnal com
mumty as a whole deems it legitimate to defend human 
rights by force of arms". From this he concluded that 
the General Assembly considers these human rights "to 
be peremptory rights endowed with effective ~auction, 
or in other words that they are part and parcel of 
positive international law''. Further, Judge Ammoun 
evoked Security Council resolution 282 (1970), order
ing an embargo on the shipment of arms to South 
Africa. He declared that in doing so the Security 
Council "recognized" the legitimacy of the struggle of 
the oppressed people of South Africa in pursuance of 
their human and political rights as set forth in the 
Charter ot the United Nations and the Universal 
Declaration of Human Rights. n 

40. Finally, in its 1971 advisory opinion on Nami
bia, the International Court of Justice accepted the 
view Lhat the Security CounciL in its actions concerning 
thi~ Territory, had been acting in accordance with 
Ariide 24 of the Charter, relating to the maintenance 
of international peace and security. The Court con
cluded that the relevant decisions of the Security 
Council were binding on all States Members of the 
United Nations, including those voting against them. 
and it further regarded non-members of the United 
Nations as being equally hound by them. 23 

41. The Charter, despite the way in which the 
Court and its members have interpreted it. does not of 
itself improve the lot of the individual: it should. 
however. not be overlooked that it opened a broad way 
for further development relating to the protection of 
the individual. 

D. The international bill of human rights 
42. ln accordance with the principles of the Char

ter, the competent organs of the United Nations strove 
to formulate an international bill of human nghts and 
to detlne the scope and extent of the inherent rights of 
man. 

43. The task was not an easy one. given the 
heterogeneous character of the United Nations. It 

21 /b!d.,p 79 
22 Ih1d. Judge Ammoun attempted to ba>e the bmdmg character of 

human rights on the principle of >ell-defence m implementing the 
purposes of the Charter of the United Natwns (Art 2. para 4. and 
Art. 51) See. on this point. G. Schwarzenberger. Imernational Law 
as Applied by Internatwnal Courts and Tribuna/5, vol III. !lllerna
tional Comtlfutwnal Law (London. Stevens. 1976). pp. ln2 and ln3. 

2"' Legal Consequences for State5 of the Continued Presence of 
South Africa m Nanubw (South West Afnca) notwithHandmg Securuy 
Council ResolutiOn 276 (1970). Adl'lsory Opmion. I. C.J Report; 
1971, pp. 51. 52. 53 and 5tl 
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required arduous work, in particular by the members of 
the Commission on Human Rights and of the Third 
Committee of the General Assembly. to set forth 
common principles and standards which could be 
accepted equally by all the members of an organization 
built around the nucleus of the United Nations in time 
of war and consisting of States with conflicting or 
differing legal. economic and political systems, social 
and cultural traditions and outlook. 

44. Thus it was that on 10 December 1948 the 
Universal Declaration of Human Rights was pro
claimed. Its preamble closes with a proclamation by the 
General Assembly that the Declaration is "a common 
standard of achievement for all peoples". It did not 
purport to set out a law but rather an ideaL towards 
which "every individual and every organ of society 
. . . shall strive". 2-l 

45. This may be regarded as the first landmark in 
contemporary history in the development of the con
cept of human rights. ln the process of the definition of 
human rights, the Universal Declaration may be 
accepted as the true Magna Carta of mankind. 

46. However, the General Assembly of the United 
Nations was not satisfied with a mere declaration of 
human rights which did not have the legal force of a 
treaty. The competent United Nations organs therefore 
undertook the task of formulating a precise definition 
of human rights which could be embodied in a regular 
treaty open to signature and ratification and, therefore, 
capable of being enforced. It was in 1947 that the 
Commission on Human Rights was entrusted with the 
task of drafting the text of a covenant on human rights. 
The Economic and Social Council was asked to give its 
full co-operation in this endeavour and, ultimately, the 
Third Committee of the General Assembly was en
trusted with this difficult task. After long debates the 
General Assembly resolved that two covenants should 
be drafted and th~t they should contain certain similar 
provisions to emphasize the unity of the aim in view. 
the recognition that the inherent dignity and the equal 
and inalienable rights of all members of the human 
family were the foundation of freedom. justice and 
peace in the world, and the obligation of States to 
ensure the universal respect for. and observance of. 
human rights and fundamental freedoms. 

47. Thus. as a result of the continued efforts of all 
the competent organs of the United Nations, the 
International Covenant on Economic, Social and 
Cultural Rights. the International Covenant on Civil 
and Political Rights and the Optional Protocol to the 
International Covenant and Political Rights were 
adopted, on 16 December 1966. 

48. The late Secretary-General of the United Na
twns, U Thant, stressed the importance of the adoption 
of the International Covenants by the following in
spired words: 

Today's decision5 are the culmination and the outcome uf 
'ustamed and complex preparator} work to which the Umted Nation> 
ha; devoted ibelf smce 1947. It was then decided that human nghts 
and fundamental freedoms which had been referred to m general 
terms 111 the Charter and which were 'oon to be proclaimed 
"standards of achievement" in the Umversal Declaratwn of Human 

24 With respect to the legal sigmficance, impact and mfluence of the 
Universal Declaratwn. see part one. paras. 17+-188. 



Rights must be made the subject matter of kgally bmdmg obligations 
in international treaties. 

. m the philosophy of the United Nat1ons. respect for human 
rights 1s one of the mam toundatiom of freedom. JW,ticc and peace in 
the world co 

49. With the entry into force of the International 
Covenants on Human Rights and the Optional Protocol 
to the International Covenant on Civil and Political 
Rights (hereinafter referred to as the International 
Covenants and the Optional Protocol),26 the world 
community approaches a new and more difficult phase 
in the effective protection of the individual. The 
International Covenants confront each state party with 
the need to decide whether it is prepared to assume a 
binding commitment, and whether it is prepared to 
adjust its laws and practices to the agreed standards. 
The International Covenants and the Optional Protocol 
constitute a positive, effective and realistic step toward~ 
the international protection of the individual. They 
embody principles which profoundly affect the rela
tion;;hip between man and man, between the citizen 
and his State and between State and State. 

E. Other international instruments relating to the 
protection of the individual 

50. The International Bill of Human Rights is 
supplemented by a number of other instruments 
adopted by the United Nations, the specialized 
agencies or regional intergovernmental organizations 
which relate to the human rights and the duties of 
the individual. ~ 

51. Among these instruments. the ones de~cribed 
below are of some significance. 

1. CONVENTION ON THE PREVENTION AND PUNISHMENT OF 

THE CRIME Of GENOCIDE27 

52. The aspect of protection of the individual that 

"' O!final Record5 of the General Assemhly. Twentv~fir.lt Sewon. 
Plenary Meet1ngs. !..\96th meetmg, paras. 70 and 7..\ 

2'' The International Covenant on Econom1c. Social and Cultural 
R1ghb entered mto force on 3 January 1976 and the InternatiOnal 
Covenant on Civil and Pohlical R1ghts and the Optwnal Protocol to 
the International Covenant on Civil and Political R1ghts on 23 March 
l97r.. In accordance with articles 28 to 32 of the Intcrnatwnal 
Covenant on C1vil and Poht~eal R1ghts. the State; partie; at the1r first 
meetmg elected the lil members of the Human R1ghts Committee 
By 3 November l97R. the Human R1ghts Committee had held five 
'e551ons and adopted 1ts second annual report (see report of the 
Human R1ghl> Committee. Official Records of the General As.wnbly. 
Thirty-tlurd Scsswn, Supplement No. 40 (A/33/..\U). 

27 Adopted by the General Assembly on 9 December 1948: entered 
111to force on 12 January 1951. See "Study of the question of th< 
prevention and punishment of the crime of genoc1de· study prepared 
by Mr NJcoJeme Ruhashyank1ko, Spec1al Rapporteur of the 
Sub-CommJ;swn on Preventwn of Discrimination and Protectwn ol 
Mmoritics" (E/CN -\/Sub 2/416): see also Daes. foe. cit, pp. 69-86 

2x Crimes against humanity, like crimes agamst peace, were 
covered by the creation of additional forms of extraordinary cnminal 
junsdiction. Prior to the Charters of the International Mihtary 
Tnbunals of Nuremberg (1945) and Tokyo (1946), these forms of 
extraordinary JurisdJctwn were unknown to internatiOnal law. The 
principles introduced by the Nuremberg and Tokyo triab were 
subsequently endorsed by the General Assembly of the United 
Nations in its resolution 95 (I) ot II December 1946 enlltled 
.. Affirmation of the Principles of International Law recogmzed by the 
Charter of the Nurnberg Tribunal". In 1947, the International Law 
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has aroused most emotional reaction flows from the 
Convention on the Prevention and Punishment of the 
Crime of Genocide (hereinafter referred to as the 
Genocide Convention), which expanded the concept of 
crimes against humanity2H as contained in the Nurem
berg Principles and defined the liability for such 
crimes, 29 whether committed in time of war30 or in time 
of peace. 31 

53. In its advisory opinion on reservations to the 
Genocide Convention, the International Court of 
Justice declared that it was the compatibility of a 
reservation with the object and purposes of the 
Convention that must furnish the criterion for making it 
or for objecting to it. The Court stated: "The first 
consequence arising from this conception is that the 
principles underlying the Convention are principles 
which are recognized by civilized nations as binding on 
States, even without any conventional obligation". The 
Court further declared that the Genocide Convention 
wa; manile;tly adopted for a purely humamtanan and ciVIlizmg 
purpo>e. It wa; mdecd difficult to 1magme a convenuon that m1ght 
have thi; dual character to a greater degree. ;mce 1h object on the 
one hand is to ;afeguard the very exi<>tenc.:: of certam human group' 
and on the other to confirm and endor;e the mo;t elementary 
pnnCiples of morality. In ;uch a conventiOn the contractmg States do 
not have any intere;t of the1r own: they merely have. one and alL a 
common mtcrest. namely. the accomplishment of those h1gh pur
poses wh1ch are the rmson d'etre ol the conventwn. ' 2 

54. Since this Convention is already a binding 
international instrument, it can be accepted that the 
survival of national, ethnic, racial or religious groups is 
no longer dependent on the arbitrary will of the 
controlling State. The rescue and the protection of the 
victimized group is an international duty of the 
community of nations. 

55. On paper the Genocide Convention appears to 
provide for the trial of those accused of genocide. It 
provides also for the creation of an international court 
with criminal jurisdiction, but until the creation of such 
a court, genocide is punishable by the courts of the 
country in which it has been committed. 

56. The United Nations has so far not established an 
international tribunal to deal with the crime of gen
ocide. The two Committees on International Crimi
nal Jurisdiction which were appointed by the General 

Comm1s;ion was requested to formulate the pnnc1ples ot mternatwn
allaw recognized Ill the Charter and the JUdgement of the Nurnberg 
Tnbunal and to prepare a draft code of offence; agam;t the peace 
and ;ecurity of mankmd (General A;sembly resolutwn 177 (II) of 21 
November 1947) Takmg into account the ob;ervation; of various 
Governments. the InternatiOnal Law Comm1s>10n adopted in 1954 a 
draft Code of Offences again;t the Peace and Secunty of Mankind 
( Officwl Records of the General Assemb(v. Nmth Sesswn Supplement 
No.9 (A/2893), chap. Ill). See abo J. Sp1ropoulos, "FormulatiOn ol 
the Nurnberg Pnnciples", Revue hel!emque de droit International. 4th 
year, No.2 (1951). pp. 129-162. 

co A. Klafkowski, The Nuremberg PrulClp[es and the Development 
of lnternatwnal Law (Warsaw, Zachodma Agencja Prasowa, 1966), 
p 46. 

3" G Maridakis, "Un precedent du proces de Nuremberg tire de 
l'h1stmre de Ia Grece ancienne", Revue hellenique de droit mterna
tional. 5th year, Nos. 1-2 (1952), pp. 1-16. 

31 On war crimes and crimes against humanity, see also Umted 
Nations Actwn m the Field of Human Rights (United Nations 
publication. Sales No. E.74.XIV.2), pp. 120--121 

32 Reservations to the Convention on GenoCide. Advzsory Opinion: 
I.C.J. Reports 1951, p. 23. 



Assembly and met in 1951 and 1953. respectively, 
prepared only the draft of a statute of an international 
court. 33 

2. INTERNATIONAL CONVENTION ON THE ELIMINATION OF 

Au FoRMS oF RACIAL DISCRIMINATION34·35 

57. The International Convention on the Elimina
tion of All Forms of Racial Discrimination provides, in 
article 1, paragraph 1, that 
the term "racial di~crimmation'" shall mean any di~tmction. exclu
~Ion. restnction or preference based on race. colour. de>cent. or 
natwnal or ethnic ongin which has the purpo'e or effect of nulhfymg 
or Impamng the recognitiOn. enJoyment or exerci>e. on an equal 
footmg, of human rights and fundamental freedoms m the political. 
economic. social. cultural or any other field of public hfe 

Thus, the concept "racial discrimination" is a compos
ite concept: it requires that there take place a certain 
action or omission described as "distinction, exclusion. 
restriction or preference", that the action or omission. 
to come within the definition (and therefore to be 
covered by the provisions of the Convention). must be 
based on certain grounds, namely, "race, colour, 
descent, or national or ethnic origin", and that the 
action must have a certain purpose or effect-that of 
"nullifying or impairing the recognition, enjoyment or 
exercise . . . of human rights and fundamental free
doms in the political, economic, social, cultural or any 
other field of public life, .. 

58. With regard to the grounds for the objection
able action or omission, the Convention, although its 
aims are very significant, is narrower in its scope than 
other United Nations instruments. 

59. In particular the Charter forbids distinctions 
"as to race, sex, language, or religion".36 

60. The Universal Declaration of Human Rights 
adds "colour, ... political or other opinion, national 
or social origin, property, birth or other status" (art. 2) 
to the categories listed in the Charter. The Interna
tional Covenant on Civil and Political Rights (arts. 2, 
para. 1, and 24, para. 1) and the International 
Covenant on Economic, Social and Cultural Rights 
(art. 2, para. 2) adopt the list contained in the 
Universal Declaration. 

61. Article 5 of the International Convention on 
the Elimination of All Forms of Racial Discrimination 
lists political rights, a series of economic, social and 
cultural rights and the right of access to any place or 
service intended for use by the general public, such as 
transport, hotels, restaurants, cafes, theatres and 
parks. Article 5 (d) lists a category of rights which is 
expressly and eo nomine described as "other civil 

u In connectiOn with the question of umversal jurisdiction. see the 
conclusion~ and recommendatiOns contained in chapter X of the 
study of the questiOn of the preventiOn and punishment of the crime 
of genocide (E/CN.4/Sub.2/416) and the report of the Sub
Commission on PreventiOn of Discnmination and ProtectiOn of 
Minorities on Its thuty-first ses~wn (E/CN 4/1296). paras. 233-242. 

34 Adopted by the General Assembly on 21 December 1965; 
entered mto force on 4 January 1969. 

35 This >ection is based on E. Schwelb. "The InternatiOnal 
ConventiOn on the Elimination of All Forms of Racial Discrimina
tion", The Internatwnal and Comparatn·e Law Quarterlv. vol. 15. 
part 4 (October 1966). pp. 996-1068. 

3" Charter of the United Nations, Art. I, para. 3; Art. 13. para I b; 
Art. 55 c; and Art. 76 c. 
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rights". It includes, among others, the right to freedom 
of movement and residence and the right to leave any 
country, including one's own, and to ~return to one;s 
country. 

62. Under the same article, States parties under
take to guarantee the right of everyone, without 
distinction as to race, colour, or national or ethnic 
origin, to equality before the law, notably in the 
enjoyment of the rights listed in that article. The 
representative of India had suggested that the text of 
article 5 should be more flexible and that, by the 
deletion of the words "the right of everyone". States 
parties should be left free to decide for themselves 
whether the same guarantees should be afforded to 
aliens and nationals. Nevertheless, the words ''the right 
of everyone" have remained in the text of article 5. 

63. Article 2, paragraph L sets forth in general 
terms the obligations which States undertake in the 
matter of racial discrimination. Some of these fun
damental obligations are spelt out in greater detail in 
articles 3 to 7. 

64. The States parties first condemn racial dis
crimination, racial segregation and apartheid and, 
secondly, undertake to pursue by all appropriate means 
a policy of eliminating racial discrimination, eradicating 
practices of this nature in territories under their 
jurisdiction, and undertake to promote understanding 
among all races. 37 

65. Under article 6, States parties are required to 
assure to everyone within their jurisdiction effective 
protection and remedies against any acts of racial 
discrimination which violate his human rights and 
fundamental freedoms contrary to the Convention. 
This protection is to be afforded and these remedies are 
to be granted by "the competent national tribunals and 
other State institutions". The word "national" in 
"national tribunals'' means municipal as distinct from 
international tribunals. 

66. The victim is entitled to seek "just and ad
equate reparation or satisfaction for any damage 
suffered as a result of such discrimination". 

67. The principle that the municipal legal systems 
shall provide remedies against the violation of human 
rights is set forth in article 8 of the Universal 

37 In This connectiOn. the General Assembly, by it> resolutiOn 3057 
(XXVIII) of 2 November 1973, designated the ten-year penod 
begmnmg on 10 December 1973 a> the Decade for Action to Combat 
Racism and Racial DI>crimination, and approved a Programme for 
the Decade. The Programme proposed. tnter alta. a ;ene> of 
international and regwnal meawres. includmg a world conference on 
combating racial discnmination. thi> Conference took place m 
Geneva from 14 to 25 August 1978. The Programme also provided 
for the establishment of an mternatwnal fund on a voluntary basis to 
help the peoples struggling agamst raCial discnmmatwn dOd apar
theid. For the Declaration and Programme of Action adopted by the 
Conference, see Report of the World Conference to Combat Ractsm 
and Racwl Discrimmatwn. Geneva. 14--25 August 197H (Umted 
Nations publication. Sales No. E.79.XIV.2). See abo the reports of 
two United Nations seminars: Semtnar on the Elmunatwn of All 
Forms of Ractal Dtscnmtnatwn, New Delhi. India. 27 Augu~t-9 
September 1968 (ST/TAO/HR/34); and Semmar on Measures to be 
Taken on the Natwnal Level for the lmplementatwn of Unzted Nattom 
Instruments Atmed at Combating and Eltmtnatmg Ractal Dtscnnuna
tlon and for the Promotion of Harmonious Race Relations Svmpo
siwn on the Evils of Racial Discrimination, Yaounde. Federdl 
Republic of Cameroon. 16-29 June 1971 (ST/TAOIHR/42). 



Declaration of Human Rights, which reads: "Everyone 
has the right to an effective remedy by the competent 
national tribunals for acts violating the fundamental 
rights granted him by the constitution or by law." The 
same principle is included in article 2, paragraph 3, of 
the International Covenant on Civil and Political 
Rights. 

6g. The phrase "everyone within their jurisdiction'' 
in article 6 of the Convention must be read in 
conjunction with article 1, paragraph 2, which limits the 
extent to which non-citizens are under the protection of 
the Convention. The manner in which the internal law 
of a State party is to be adjusted, if necessary. to the 
State's obligations arising from the Convention de
pends on the constitutional processes and arrangements 
of each State. 

69. In United Nations terminology the contem
plated arrangements for international machinery have 
become known as "'measures of implementation". 

70. The measures of implementation of the Con
vention are of considerable complexity. The Conven
tion establishes a Committee on the Elimination of 
Racial Discrimination. consisting of 18 individuals. 
"experts of high moral standing and acknowledged 
impartiality". who are elected by States parties from 
among their nationals. The functions of the Committee 
are: (a) to consider reports received from Governments 
and to make suggestions and general recommendations 
based on an examination of them; (b) to handle, with a 
view to effecting a settlement, some of the stages of 
inter-State disputes concerning the application of the 
Convention. other functions being performed by the ad 
hoc Conciliation Commission (comprising five persons 
who may or may not be members of the Committee); 
(c) to receive and consider communications from 
individuals or groups of individuals claiming to be 
victims of a violation of any of the rights set forth in the 
Convention by a State party which has made the 
declaration provided for in article 14 thereof; (d) to 
co-operate with competent United Nations organs in 
matters of petitions from the inhabitants of non
independent territories; and (e) to report annually on 
its activities to the General Assembly. 

71. The Convention further provides for a re-
porting system. The rendering of reports to an interna
tional authority is a procedure of long standing used for 
the supervision of the performance of international 
obligations. 3x This is a "measure of implementation'' 
which is more acceptable to Governments than judicial 
proceedings and arrangements for the quasi-judical 
settlement of complaints. 

72. Finally, article 16 of the Convention attempts to 
solve one aspect of the complex problem of the 
co-ordination of international procedures. The provi
sions of the Convention "concerning the settlement 
of disputes or complaints shall be applied without 
prejudice to other procedures for settling disputes 
or complaints in the field of discrimination laid down 
in the constituent instruments of, or in conventions 

-'" See: Covenant of the League of Nation~. Art. 22. para. 7: 
Charter of the Umted Nations. Arts. 73 e. R7 a and RR: Con~titutwn 
of the ILO. as amended 1t1 1946, art. 19 (5) (r): ConstitutiOn of 
UNESCO, art. VIII 

adopted by, the United Nations and its specialized 
agencies". The phrase "without prejudice to other 
procedures" means that the Convention does not 
repeal the provisions which are the basis of the "other 
procedures''. 

73. Accordingly, the International Convention on 
the Elimination of All Forms of Racial Discrimination 
does not affect the right of a State party to, for 
example. the Discrimination (Employment and 
Occupation) Convention, 1958 (No. 111). to file with 
the ILO a complaint under article 26 ( 1) of the 
Constitution of the ILO that another State party to the 
same Convention is not securing its effective 
observance. 3li None the less. article 16 is silent on the 
"recourse to other procedures" which is available to 
individuals under other instruments of regional import
ance such as the Convention for the Protection of 
Human Rights and Fundamental Freedoms (European 
Convention on Human Rights):-1° Although. as men
tioned above. article 16 of the Convention does not 
state so expressly. it cannot have been the intention of 
the General Assembly or of the States parties to affect 
the rights of the individual arising from other pro
cedures. e.g., from article 25 of the European Conven
tion. 

3. INTERNATIONAL CONVENTION ON THE SUPPRESSION AND 

PuNISHMENT OF THE CRIME OF Apartlzeid-ll 
74. The racial policies of the Government of South 

Africa have been before the United Nations since the 
first session of the General Assembly in 1946. In that 
year. India brought before the General Assembly a 
complaint that the Government of South Africa had 
enacted legislation which discriminated against South 
Africans of Indian origin. Since then the racial policies 
of the Government of South Africa have been under 
consideration by the General Assembly. the Security 
Council and other United Nations organs and bodies;12 

as well as by the specialized agencies43 and non
governmental organizations. 44 

75. Thus, resolutions adopted by the General 
Assembly and other United Nations organs and bodies 
reflect the mounting concern of world opinion about 
the racial situation within South Africa and the 
frustration occasioned by the refusal of its Government 

-'"I. Brownlie. ed., Baste Docwnems on Human Rtghts (Oxford. 
Clarendon Pres>. 1971), pp. 296--304. 

4" Signed at Rome. 4 November 1950. Sec United Natwn;, Treatv 
Sene.1. vol. 213. p 221 

4 I Adopted by the General Assembly on 30 November 1973: 
entered mto force on 18 July 1976 

·12 See, for example. the report by M. GanJi cntitkd "Study of 
aparthetd and racwl di>cnminatiOn 111 ~outhern Afnca: report of the 
Special Rapporteur" (E/CN ...l/979 and Add 1 and Add.l/Corr 1 and 
Add.2-K). See also Umted Nattolt.\ Actton in the Fteld of Human 
Rtghts (Limted Nations publicatiOn, Sales No E 74 XIV.2), pp. 
41-46. 

43 See, for example, Aparthetd· Its Effect\ mz Educarwn. Suone. 
Culture and Informatton, 2nd ed (Pam. UNESCO. 1972): The 
I. L. 0. and Human Rtghts· Report of the Dtrector-Genera/ (Part I) to 
the Internatwna/ Labour Conference, Ftftv-second Sesswn. 1968 
(Geneva. ILO. 1%8). pp. 51-h2. See also ·R. Aw,tm, Ract.\111 and 
Aparthetd 1!1 Soli/hem Africa (Pans. UNESCO, 1975) 

"" See International Commisswn of Junsts. vanou' report' and 
'otudie~ appeanng m The Review, in particular the report on South 
Afnca m No. 10. June 1973, pp 21-23. 



to re<;pond to the repeated appeals by the world 
Organization to bring its policies into conformity with 
the Charter. For example, General Assembly resolu
tion 395 (V) of 2 December 1950 states that "a policy of 
'racial segregation' (Apartheid) is necessanly based on 
doctrines of racial discrimination". 

76. In August 1963, the Security Council recom
mended that the sale and shtpment of all arms. 
ammunition and military vehicles to South Africa 
should stop. 

77. Further. the United Nations Secretary-GeneraL 
U Thant, declared: 

The Umted Nations family firmly believe:' that racial discnmina
tion and aparthr>id are a demal of human nghts, of fundamental 
freedom>. and of JU>tice. and that they are an affront to human 
d1gmty. We feel that racial discrimination dnd aparthnd, wherever 
they are practi,ed. constitute a senous impediment to economic and 
social development and are obstacles to mternational co-operatiOn 
and peace. 4 ' 

78. The Special Rapporteur considers that the 
Government of South Africa set out on the path to 
apartheid as the frightened response of a white minority 
to the challenge of democracy in a multiracial State 
with an overwhelming black majority. -lb 

79. The States parties to the International Conven
tion on the Suppression and Punishment of the Crime 
of Apartheid declare that apartheid is a crime against 
humanity and that inhuman acts resulting from the 
policies and practices of apartheid-l7 and similar policies 
and practices of racial segregation and discrimination as 
practised in southern Africa are crimes violating the 
principles of international law, in particular the pur
poses and principles of the Charter of the United 
Nations, and constituting a serious threat to interna
tional peace and security (arts. I and II). 

80. The term "the crime of apartheid" is defined in 
article II of the Convention as applying to a number of 
inhuman acts committed for the purpose of establishing 
and maintaining domination by one racial group of 
persons over any other racial group of persons and 
systematically oppressing them. 

81. The Convention also establishes that interna
tional criminal responsibility shall apply to individuals, 
members of organizations and institutions and repre
sentatives of the State, whenever they commit or are 

4 ' Mes'>age by the late Secretary-Gene1al. U Thant. Issued on 21 
March 1967. proclaimed by the General Assembly m resolutiOn 2142 
(XXXI) as the International Dav for the Elimmatwn of Racial 
DI,cnmmation. See Portfolw for Peace· Excerpts from the Wmmgs 
and Speeches of U Than£. Secrewry-General of the Umted Nauons. on 
MaJor World h'wes 1961-l<i71J (United Nations publication. Sale' 
No. E.70 I 24). p 12:'i. In connection with Umted Nation'> activities 
relatmg to the ehmmation of racial discnminatwn and apartherd. see. 
mter alia. the reports of the seminars held 111 New Delhi. India. In 
1968 (ST/TAO/HR/34) and Yaounde, Federal Repuhhc ol Came
roon. 111 1971 (ST/TAOIHR/42) Another ~emmar on the 'uhJect wa' 
held in Havana. Cuba. from 24 to 28 Mav 1976: the InternatiOnal 
Sem111ar on the Eradication of Apartheid and 111 Support of the 
Struggle for Liheration in South Africa. orgamzed by the United 
Nations Special Committee aga111't Apartheid in consultatiOn with the 
Organization of Afncan Umty; for the final documents. me,,agcs. 
etc . sec United Nations. Centre agamst Apartheid. Notes and 
Documents. SEM/1. June 1976 

46 Dae,. lac. ell .. p. 55, note 53. 

•17 Sec. for m'tance. H Santa Cruz. Racwl Di>cnmuwlion (Umted 
NatiOns publication. Sales No E.76.XIV.2). paras. 496-779. 
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involved in the commission of the crime of apartheid 
(art. III). 4x 

82. Persons charged with the acts enumerated in 
article II of the Convention may be tried by a 
competent tribunal of any State party to the Conven
tion which may acquire jurisdiction over the person of 
the accused or by an international penal tribunal having 
jurisdiction with respect to those States parties which 
shall have accepted its jurisdiction (art. V). 

83. It should also be mentioned that the Conven
tion provides that the acts enumerated in its article II 
shall not be considered political crimes for the purpose 
of extradition. The States parties undertake in such 
cases to grant extradition in accordance with the 
treaties in force (art. XI). 

84. Under article X of the Convention, a kind of 
co-operation between several organs and bodies of the 
United Nations is established. Thus, the Commission 
on Human Rights is, inter alia, empowered to request 
United Nations organs, when transmitting to it copies 
of petitions under article 15 of the International 
Convention on the Elimination of All Forms of Racial 
Discrimination, to draw its attention to complaints 
concerning acts which are enumerated in article II of 
the International Convention on the Suppression and 
Punishment of the Crime of Apartheid. 

85. The Commission on Human Rights is also 
empowered under article X to prepare, on the basis of 
reports from competent organs of the United Nations 
and periodic reports from States parties to the Conven
tion, a list of individuals, organizations, institutions and 
representatives of States which are alleged to be 
responsible for the crimes enumerated in article II of 
the Convention, as well as those against whom legal 
proceedings have been undertaken by States parties to 
the International Convention on the Suppression and 
Punishment of the Crime of Apartheid. 

4. CONVENTIONS RELATING TO NATIONALITY, 

STATELESSNESS AND REFUGEES 

(a) The law of nationality in general 
86. "Nationality" is a term used to denote the 

primary legal connection between an individual and a 
State, but it is an inconstant expression employed for 
different purposes in international law and in municipal 
law, and in different contexts in both. There is no 
necessary coincidence between the meanings of the 
term as used internationally and domestically . .j<J 

Nationality is a pre-condition for certain international 
activity but not in itself the basis thereof. 50 

87. The term "citizen" is likewise used ambigu
ously. In some States. "citizenship" is a term indicative 
of the extent of the rights, duties and privileges of a 
given category of nationals. 

88. Nationality is relevant in international law (a) 
in the question of jurisdiction over persons and (b) as 
forming the basis for the international protection of the 
individual by a State. 

4" See abo part one, paras 121-136. 
40 D.P. O"Connell. lntematwnal Law. 2nd cd. (London. Stevens, 

1970). vol. II. p. 670. 
5° Concermng the "pnnciple of natwnahtv". \Ce also G I Tunkin, 

op. cit .. p. 61. 



89. Under the auspices of the United Nations a 
number of international instruments have been 
adopted with respect to the questions of nationality, 
statelessness and refugees. 

(b) Convention on the Nationality of Married Women51 

90. Under the Convention on the Nationality of 
Married Women the Contracting States agree, inter 
alia that neither the celebration nor the dissolution of a 
mar,riage between one of its nationals and an alien, nor 
the change of nationality by the husband during the 
marriage, shall automatically affect the nationality of 
the wife (art. 1). They also agree that the alien wife of a 
national of one of the Contracting States may, at her 
request, acquire the nationality of her husband through 
specially privileged naturalization procedures, although 
the grant of such nationality may be subject to such 
limitations as may be imposed in the interests of 
national security or public policy (art. 3). 

(c) Convention relating to the Status of Refugees52 

91. The first treaty that provided an international 
status for refugees was the Convention relating to the 
International Status of Refugees, 1933.53 

92. This was followed by the Convention relating to 
the Status of Refugees Coming from Germany54 of 
1938. Both Conventions were replaced as between the 
parties by the more extended Convention relating to 
the Status of Refugees, 1951.55 

93. Under article 1 of the Convention relating to 
the Status of Refugees, the term "refugee" applies to 
any person who has been considered a refugee under 
the Arrangements of 12 May 1926 and 30 June 1928 or 
under the Conventions of 28 October 1933 and 10 
February 1938, the Protocol of 14 September 1939 or 
the Constitution· of the International Refugee Orga
nization. It applies also to any person who, as a result 
of events occurring before 1 January 1951 and owing to 
well-founded fear of being persecuted for reasons of 
race, religion, nationality, membership of a particular 
social group or political opinion, is outside the country 
of his nationality and is unable or, owing to such fear, is 
unwilling to avail himself of the protection of that 
country, or who, not having a nationality and being 
outside the country of his former habitual residence as 
a result of such events, is unable or, owing to such fear, 
is unwilling to return to it. 

94. The parties to the Convention have undertaken 
to apply to refugees treatment at least as favourable as 
that accorded to their own nationals with regard to 
certain rights, such as freedom to practise their 
religion, access to courts, elementary education, social 

51 Opened for signature and ratification by General Assembly 
resolution 1040 (XI) of 29 January 1957; entered mto force on 11 
August 1958. 

52 Adopted on 28 July 1951 by the Umted NatiOns Conference of 
Plenipoten!Ianes on the Status of Refugees and Stateless Persons 
convened under General Assembly resolutiOn 429 (V) of 14 
December 1950; entered into force on 22 April 1954. 

53 League of Nations, Treaty Series, vol. 159, p. 199. 
54 !btd., vol. 192. p. 59. 
55 See also the Protocol relating to the Status of Refugees, which 

entered into force on 4 October 196 7, and the Statute of the Office of 
the Umted Nations High Commissioner for Refugees, which was 
adopted by the General Assembly on 14 December 1950. 
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security and public relief. The treatment accorded to 
refugees with respect to property rights is to be not less 
favourable than that accorded to aliens generally (art. 
13).56 In respect of the protection of industrial prop
erty, such as inventions, designs or models, trade 
marks, trade names, and of rights of literary, artistic 
and scientific works, a refugee shall be accorded in the 
country in which he has his habitual residence the same 
protection as is accorded to nationals of that country. 
In the territory of any other contracting State, he shall 
be accorded the same protection as is accorded in that 
territory to nationals of the country in w~ich he has. his 
habitual residence (art. 14). The Convention authonzes 
the parties to issue travel documents to refugees, which 
other parties must recognize (art. 28). 

95. Every refugee has duties to the country in 
which he finds himself, which require in particular that 
he conform to its laws and regulations as well as to 
measures taken for the maintenance of public order 
(art. 2). 

96. The Convention further stipulates that no 
contracting State shall expel or return ("refouler") a 
refugee against his will to the frontiers of territories of 
the country from which he escaped or of a country 
where his life or liberty would be threatened because of 
his race, nationality, political opinion, religious beliefs 
or membership of a particular social group. The benefit 
provided for by the principle of prohibition of expul
sion or return ("refoulement") may not, however, be 
claimed by a refugee whom there are reasonable 
grounds for regarding as a danger to the security of the 
country in which he is, or who, having been convicted 
by a final judgement of a particularly serious crime, 
constitutes a danger to the community of that country 
(art. 33). 

97. By the Protocol relating to the Status of 
Refugees, the requirement relating to the date 1 
January 1951 was deleted and the contracting parties to 
the Protocol undertook to apply it on a world-wide 
basis. 

98. Persons displaced within their own country as a 
result of disturbances, civil wars, or military invasion, 
or any form of foreign occupation57 or action do not 
come within the mandate of the United Nations High 
Commissioner for Refugees. 

99. As for the particular case of refugees from 
Palestine, a special organization was set up in 1949, the 
United Nations Relief and Works Agency for Palestine 
Refugees in the Near East (UNRWA), which. is 
responsible for providing this category of refugees with 
shelter, food, health and social services and education, 
pending a permanent solution to the problems in the 
Middle East. 

100. The General Assembly has adopted resolu
tions on the right of asylum, including resolution 2312 
(XXII), which embodied the Declaration on Territorial 

56 See Baroness Elles. op. cit., paras. 118--140. 
57 This IS the case with about 200,000 displaced persons in Cyprus. 

See, inter alia, Sub-Commission on Prevention of Discrimmation and 
ProtectiOn of Minonties resolution 1 (XXVIII) and the report of the 
Sub-Commission on its twenty-eighth session (E/CN.4/1!80), paras. 
123-127. See also the reports of the Secretary-General on the Umted 
Nations operation in Cyprus, for the period 7 December 1976 to 7 
June 1977 (S/12342, para. 36) and for the period 8 June 1977 to 30 
November 1977 (S/12463, para. 43). 



Asylum, under which all States are called upon to 
respect asylum granted by a State in the exercise of its 
sovereignty but the right to benefit from asylum may 
not be invoked by persons who have committed war 
crimes or crimes against peace and humanity. 

(d) Convention relating to the Status of Stateless 
Persons58 

101. With regard to the abolition of statelessness. a 
status which is both derogatory to the dignity of the 
individual and a reflection upon the logic of traditional 
international law, which makes the possession of 
nationality the only link (see para. 88 above) between 
the individual and the benefits and duties of interna
tional law. the United Nations has made substantive 
progress by the adoption of the Convention relating to 
the Status of Stateless Persons. 

102. The term "stateless person" means a person 
who is not considered a national by any State under the 
operation of its law (art. 1). 

103. The Convention provides for the dutie~ of the 
stateless person to the country in which he finds 
himself. which require in particular that he conform to 
its laws and regulations as well as to measures taken for 
the maintenance of public order (art. 2). 

104. With regard to most matters. the treatment 
accorded to stateless persons is the same as that 
accorded to refugees under the Convention relating to 
the Status of Refugees. 5 '~ Thus, article 3. which is 
similar in the two Conventions. provides: ·'The Con
tracting States shall apply the provisions of this 
Convention to stateless persons [refugees] without any 
discrimination as to race, religion or country of origin." 

105. None the less. as regards certain rights, 
stateless persons are placed in a position less favourable 
than that of refugees; for example. with regard to the 
right of association and wage-earning employment. the 
Contracting States are required to accord to stateless 
persons lawfully staying in their territory treatment as 
favourable as possible. and in any event. not less 
favourable than that accorded to aliens generally in the 
same circumstances (arts. 15 and 17). 

(e) Com•ention on the Reduction of Statelessness60 

106. To the extent that States are free to bestow 
their nationality. they also have the power to take it 
away. 

107. By means of conventions, attempts have been 
made to alleviate the position of stateless persons. 
Otherwise. they are objects of international law for 
whom no subject of international law is internationally 
responsible. 

108. One of these conventions is the Convention on 
the Reduction of Statelessness. A long time before its 

'"' Adopted on 2X September 1954 by a Conference of Plcni
potentiarie~ convened under Economic and SoCial Council re>olution 
526 A (XVII) of 26 April 1954; entered 111to force on 6 June 1960. 

'"See E. W. Vierdag. The Concept of D1;cmninatron 111 Interna
tional Law 1\'lth Special Reference to Human Rzght5 (The Hague. 
Nijhoff. 1973). p. 38. See also para. 109 below. 

" 0 Adopted on 30 August 1961 by a Conference of Pleni
potentiaries which met 111 1959 and reconvened 111 1961 111 pursuance 
of General Assembly resolution 896 (IX) of 4 December 1954; 
entered into force on 13 December 1975. 
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adoption, the Economic and Social Council, in its 
resolution 116 D (VI) of March 1948, recognized that 
the problem of stateless persons "demands . . . the 
taking of joint and separate action by member nations 
in co-operation with the United Nations to ensure that 
everyone shall have an effective right to a nationality" 
and requested the Secretary-General to undertake a 
study on statelessness61 and to submit recommenda
tions to the Council as to the desirability of concluding 
a further convention on the subject. 

109. In 1953 and 1954 the International Law 
Commission prepared a draft Convention on the 
Elimination of Future Statelessness. the purpose of 
which was to solve the problem of statelessness and to 
eliminate statelessness as regards States parties. Some 
members of the International Law Commission took 
the view that a less ambitious instrument would 
constitute a more practicable solution of the problem 
and the Commission therefore prepared. as an alterna
tive. a draft Convention on the Reduction of Future 
Statelessness. In 1954 the General Assembly decided 
by resolution 896 (IX) that an international conference 
of plenipotentiaries should be convened to conclude a 
convention for the reduction or elimination of future 
statelessness. 

110. This Conference was convened in 1959 and 
again in 1961. and it produced the Convention on the 
Reduction of Statelessness. 

Ill. The most important provisions of the Conven
tion can be summarized as follows. A contracting State 
is required to grant its nationality to a person born in its 
territory who would otherwise be stateless. Such 
nationality is to be granted (a) at birth. by operation of 
law. or (b) upon an application being lodged with the 
appropriate authority, by or on behalf of the person 
concerned, in the manner prescribed by the national 
law. The contracting State may. however. make the 
granting of this nationality subject to certain conditions 
(art. 1 ). 

112. A foundling found in the territory of a 
contracting State is, in the absence of proof to the 
contrary. to be considered to have been born within 
that te;ritory of parents possessing the nationality of 
that State (art. 2). 

113. If the law of a contracting State entails loss of 
nationality as a consequence of any change in the 
personal status of a person, such as marriage. legitima
tion, recognition or adoption. such loss is to be 
conditional upon possession or acquisition of another 
nationality (art. 5). A contracting State may not 
deprive a person of his nationality if such deprivation 
would render him stateless (art. 8). However. the 
Convention recognizes certain exceptions to this rule. 

114. Further. a contracting State may not deprive 
any person or group of persons of their nationality on 
racial. ethnic. religious or political grounds (art. 9). 

61 For the Secreta nat study. see "Study on the po,itwn of statele~~ 
persons, presented by the Secretary-General" (E/1112 and Add 1 
and 2) 



5. COI';VENTION FOR THE PROTECTION OF HUI\lAN RIGHTS 

AND FuNDAM!::!'·rr AL FR!::EDOMS (EuROPEAN Co"iv EN

TlON oN HuMAN RtGHTs)6~ A:-.~o tTS PRoTocoLs()-' 

115. The contracting parties to the European Con
vention on Human Rights. considering. inter alia. the 
Universal Declaration of Human Rights and inspired 
by the aim of the Council of Europe. which is the 
achievement of greater unity between its members. 
reaffirmed their profound belief in those fundamental 
freedoms which arc the foundation of ju~tice and peace 
in the world and are best maintained on the one hand 
by an effective political democracy and on the other by 
a common understanding and observance of the human 
rights upon which they depend (preamble). 

116. Also in the preamble. the contracting parties 
stated their resolve. as the Governments of European 
countries which are like-minded and have a common 
heritage of political tradition~. ideals. freedom and the 
rule of law .64 to take the first steps for the collective 
enforcement of certain of the rights stated in the 
Universal Declaration. 

117. The European Convention was the first inter
national instrument to give specific legal content to 
human rights and to combine this with the establish
ment of machinery for supervision and enforcement. 

118. One of the main preoccupations of those who 
are watching the administration of the European 
Convention is the extent to which the Convention 
affects the status of the individual vis-a-vis his own 
Government. that is to sav. the extent to which the 
international machinery de~ised by the drafters of the 
European Convention is improving the status of the 
individual as it results from the municipal law of his 
own country. 65 This is not the sole concern of the 
European Convention, but it is probably the aspect 
which has attracted the greatest popular attention. 

119. The most important part of the European 
Convention is devoted to the remedies available to the 
individual before the organs set up under the 
Convention.66 because remedies for the individual 

no See footnote o.\0. 

" 3 The European ConventiOn 1' -.upplemcnted h~ live Protocob 
See A H. Robert>on. Human R1ghts 111 Europe, 2nd ed. (Manchc<.ter 
University Pres,, 1977). 

'"1 The;e a;pect; ~ere well summanzed by the followmg >peaker<. 
when the European ConventiOn was ;tgned at the >txth 'e><.ton of the 
Commtttee of Mtm~ters of the Council of Europe m Rome m 1'150 
Thm, Mr. Sean MacBndc ~atd: "The present \lrugglc 1' one \\h1ch 1' 
largely hemg fought m the mmd~ and con~ctence' of mankmd In thb 
~truggle, I have always felt that we lacked a clearly defined charter 
whtch set out unambtguously the nghb whteh we democrats 
guarantee to our people. Thts Conventton ts a step tn that dtrectton" 
And Mr. Robert Schuman added: "Thts Convcntton whtch we drC 

signing ts not as full or as precise a' many of u-. would have wt<.hed. 
However. we have thought tt ts our dut~ to suhscnhe to tt a> tt stand,. 
It provtde~ foundatwns on whtch to base the defence or human 
personality agamst all tyranmc> and against all form' of totalitanan
ism" Sec Robertson. op. ell .. p. 5. 

" 5 M. Sorensen. "Obligatwns of a State party to a treaty as regards 
its municipal law", and A. Verdross, "Status of the European 
Convention ll1 the hierarchy of rules of law". in A H. Robertson. 
ed., Human R1ghts in National and InternatiOnal Lm•· (Manchester. 
Manchester Umvcrsity Press. 1968). pp. 11-..\6 and o.\7-7..\ respective· 
ly 

66 See part two, para~ 653-667 below. 
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under certain circumstances are more important than 
rights. 

120. Another point that is important for the protec
tion of the individuaL and that could be considered 
collateral to the international remedies and procedures 
prescribed by the European Convention. is its national 
application and enforcement. 

121. Thus. article 1 reads: "The High Contracting 
Parties shall secure to everyone within their jurisdiction 
the righb and freedoms defined in Section 1 of the 
Convention." 

122. It is a general principle of the law of treaties 
that. provided a State duly performs the obligations of 
a treaty. it can do so in such manner and through the 
instrumentality of such organs as it may choose. except 
in so far as the treaty may specify any particular 
procedure for doing so. 67 In particular. a State party to 
a treaty which involves any performance within the 
jurisdiction of that State is under no obligation to 
embody the treaty in legislation if its existing law 
already equips it to perform the treaty. The question 
whether or not it is necessary for a State ratifying the 
European Convention to pass legislation depends upon 
the state of its existing law. which may or may not be 
already adequate to ensure performance. and upon its 
constitutional law and practice. In the case of some 
States. the effect of ratifying the European Convention 
is to incorporate its provisions. ipso facto or by means 
of legislation. in the national law of that country. with 
the result that these provisions can be invoked in 
national courts in addition to the remedies afforded by 
the Convention. This is an incidental and collateral 
means of applying the European Convention. and 
instances of resort to it are already beginning to 
accumulate. 6K 

6. INTER-AMERICAN INSTRUMENTS"'! 

123. Concern for human rights in the sense of a 
passion for liberty and freedom and resistance to 
exploitation of the individual reaches back to the 
independence of the American States. 70 The Charter of 
the Organization of American States (OAS)7 I pro
claims as the foundation of the inter-American system 
"a system of individual liberty and social justice ba~ed 
on respect for the essential rights of man". 

124. What is more significant. however. is the 
relation of human rights to the regional security system 
represented by OAS. The "Protocol of Buenos 
Aires'', 72 which revised the Charter of OAS. entered 
into force in 1970. It changed the legal status of the 

o· Lord McNaJr, The Law of Treatrn (Oxford. Clarendon Press, 
1'101 ). chap. XIX 

''' For example, m the Federal Republic of Germany and m the 
Netherland' 

''" Tim sectalll t> ha>ed on the arttcle by T. Buergenthal cntttled 
"The re\'lscd OAS Charter and the protcctwn of human nghb" m 
Amarcan Journal of lntcnwtional Lall'. vol. 69, 1975. pp. f\28-l-136. 

7" Sec, among others, H. Gro~ Esptell, "Le ~ysteme interamencain 
comme regtme regwnal de protection mternationale de;, drmts de 
l'homme", Recuei/ dc.1 cours de l'Academie de droll rnternauonal de 
La Hare. 1975-II {Lerden, A.W. Stjthoff. 1976). pp 7-55. 

71 Stgned on 30 Apnll94R. See Umted Nattons, Treaty ScriCs. vol. 
119, p. 3. 

72 Stgned on 27 February 1967. See United Nattnns, Treaty Senes, 
\OJ. 721, p. 32..\. 



Inter-American Commission on Human Rights and 
strengthened the normative character of the American 
Declaration of the Rights and Duties of Man (see para. 
127 below). 

125. The Charter of OAS contains a number of 
general human rights provisions. The most important is 
article 5 (j) which declare~ that "'the American States 
proclaim the fundamental rights of the individual 
without distinction as to race, nationality, creed or 
sex". However. the Charter of OAS neither defined the 
rights mentioned in article 5 (j) nor established any 
procedures to ensure their implementation. 

12o. The Conference that produced the OAS Char
ter also proclaimed the American Declaration of the 
Rights and Duties of Man. 73 which was based on a 
revision of a draft first prepared in lli..J.6 by Inter
American Juridical Committee. The Declaration was 
not intended to be binding, and its status was that of a 
recommendation of the Conference. A year later. the 
Inter-American Juridical Committee ruled that it was 
obvious that the Declaration of Bogota did not create a 
legal contractual obligation and that, consequently, it 
lacked the status of '"positive substantive law". 

73 See F111al ,~ct uj the N111th ImematwHul Confi'~t•nce of Amenum 
Statn, Bogota, Colombra, March 30-.\lay 2, 14./8 (Wa-,hmgton. 
D.C, Pan Amencan Union. llJ-1!·;). n;-,olutwn XXX 
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127. In 1959 the Fifth Meeting of Consultation of 
Minister~ of Foreign Affairs adopted a resolution 7-1 

establishing an Inter-American Commission on Human 
Rights, composed of seven members. elected in their 
individual capacity by the Council of OAS. The statute 
described the Commission as an autonomous entitv of 
the OAS the function of which was to promote respect 
for human rights. It further declared that "for the 
purpose of this Statute, human rights are understood to 
be those set forth in the American Declaration of the 
Rights and Duties of Man"'. Thus, the principles 
proclaimed in the Declaration became the standards to 
be applied by the Commission in exercising its func
tions. 

128. In 1969, an American Convention on Human 
Rights was adopted. 75 It came into force on 18 July 
1978. 

129. The Convention provides for a Commission 
and a Court and bears a general resemblance to the 
European Convention on Human Rights. 

7·' See Fifth Meet/Ill( of Conmltallon o(Mumten o/ Fort!lgtl At/tun. 
Santiago. Chile, August ll-18, /959 Fuwl Act, OAS. Officwl 
Records, OEA/Ser C Il.5 (Washmgton. D C., Pan Amencan Umon. 
l%0), p 10. re>olutwn VIII. 

7 ' For the text. sec OAS. Treatr Seue.1. No. 3n (Washmgton. DC. 
General Secretanat of OAS. llJlU). -
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Chapter I 

GENERAL OBSERVATIONS 

1. The Universal Declaration of Human Rights, the 
most significant universal statement of fundamental 
human rights and freedoms, which the General Assem
bly of the United Nations proclaimed as a common 
standard of achievement for all peoples and all nations, 
does not affirm in detail the duties and obligations of 
the individual in relation to the State. for the simple 
reason that the cardinal object of the Declaration is the 
protection of the rights of individuals in relation to the 
State. Historv has shown that there is a need for such 
protection, w'hereas there is no imperative necessity to 
safeguard the State against individuals. 

2. Paragraph 1 of article 29 of the Declaration 
contains a provision explicitly establishing duties for 
individuals: ''Everyone has duties to the community." 
The reason for thi~ provision is also given in the same 
paragraph: it is only within the community that the 
"free and full development of his personality is 
possible". The Special Rapporteur considers that this 
provision is of a moral nature in the sense that it lays 
down a general rule for individual behaviour in the 
community to which the individual belongs. 

3. It is the belief of the Special Rapporteur that the 
fifth preambular paragraph of the International Cov
enants is also based on the above-mentioned ideas and 
principles. This paragraph says that the States parties to 
the Covenants realize that the individual, having duties 
to other individuals and to the community to which he 
belongs, is under a responsibility to strive for the 
promotion and observance of the rights recognized in 
the Covenants. 1 

4. Further, the Special Rapporteur is of the opinion 
that the norms governing the duties of the individual to 
the community are expressed both in article 29 and in 
article 30 of the Universal Declaration. Thus, para
graph 1 of article 29 spells out the notion of human 
duty, while article 30 contains the universally appli
cable norm governing interpretation. 

5. The entire scope of human duties and the 
problems which arise from them are bound together in 
articles 29 and 30 of the Declaration. Indeed, the 
provisions of these two important articles constitute the 
key to the understanding of human rights and fun
damental freedoms on the one hand, and of human 
duties on the other. 

A. Preparatory work relating to article 29, paragraph 1, 
of the Universal Declaration of Human Rights 

6. Paragraph 1 of article 29 of the Universal 

1 In connectiOn V\Ith the legal >Igmficance of the tlfth preambular 
paragraph of the InternatiOnal Covenants. sec paras. 189-195 below. 
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Declaration of Human Rights provides: "Everyone has 
duties to the community in which alone the free and full 
development of his personality is po~sible." This 
formulation constitutes a compromise text unanimously 
adopted by the General Assembly at its historic 
meeting of 10 December 1948. 

7. The following account of the complex prepara
tory work relating to this paragraph illustrates the 
difficulties faced in arriving at a proper and balanced 
wording by the delegations representing different 
political, legal, economic. social and cultural systems at 
the Conference of San Francisco and later at the United 
Nations. This preparatory work also shows the differ
ent approaches to the problem of providing for human 
duties in the Declaration, and the importance attached 
by various delegations to the relationship between 
human rights and human duties. 

1. THE SAN FRANCISCO CONFERENCE 

8. It may be recalled that at the United Nations 
Conference on International Organization (San Fran
cisco. 1945), which drafted the Charter of the United 
Nations, a proposal was submitted which contained a 
declaration on the essential rights of man. which was to 
be appended to the Charter and become an integral 
part of it. 

9. One paragraph of the preamble of the proposed 
declaration related to the duties of individuals to the 
community. It read as follows: 

In society complete freedom cannot be attamed, the liberties of the 
one are limited by the liberties of others. and the preservatiOn of 
freedom requires the fulfilment by individuals of their duties as 
members of society c 

10. The Conference did not proceed with this 
proposal. stating that it required more detailed consid
eration. 

2. CoMMISSION oN HuMAN RIGHTs 

11. When the terms of reference of the Commission 
on Human Rights were laid down by the Economic and 
Social Council in February 1946, '"An international bill 
of rights" was the first item on its work programme. 
Consequently, it had before it various relevant docu
ments, among them a draft resolution proposing the 
adoption by the General Assembly of a ""General Act 
on Human Rights''. This draft resolution. after 
enumerating certain rights, provided that: 

Nothmg mentiOned m thi~ Act 5hall be comtrued a; not obligatmg 

c United Nations Conference on InternatiOnal OrgamzatiOn. 
document G/7 (g) (2). 



the mdividualto hts corresponding duties to his own State and to the 
internatiOnal community under the United Natwns. 3 

12. At its second session (6--17 December 1947), 
the Commission had before it the report of the Drafting 
Committee, to which were annexed various drafts that 
contained provisions referring to human duties. Thus, 
in the draft outline of an international bill of human 
rights prepared by the United Nations Secretariat, one 
of the principles proposed for inclusion in the preamble 
read as follows: ''. . . man does not have rights only; 
he owes duty to the society of which he forms part. " 4 

13. Article 1 of the same draft outline provided 
that: 

Everyone owes a duty of loyalty to h1s State and to the 
(internatwnal society) United Nation~. He must accept his JU~t share 
of responsibility for the performance of such soctal duties and his 
share of such common sacrifices as may contribute to the common 
good.' 

14. Further, other suggestions for articles of an 
"international declaration of human rights" contained 
the following provisions relevant to human duties: 

Artzcle 3. As human bemgs cannot live and achieve their objects 
without the help and support of soctety. each man owes to soc1ety 
fundamental duties which are: obedience to law. exerctse of a useful 
acttvity, acceptance of the burdens and sacnfices demanded for the 
common good 6 

15. The Drafting Committee itself, in its sugges
tions for articles of the international declaration of 
human rights, included the following texts relating to 
the individual's duties to the community: 

F1rst alternative (three articles, one of whtch referred to duttes): 

ArtiCle 3. As human beings cannot live and develop themselves 
without the help and support of soctety, each one owes to soctety 
fundamental duties whtch are: obedience to law. exercise of a useful 
activtty, willing acceptance of obligations and sacrifices demanded for 
the common good. 

Second alternative (one article only. referring to the limitations of 
human rights and to the duties of the individual): 

Article 2. . . Man also owes duties to soctety through which he is 
enabled to develop hts spirit, mind and body in wider freedom. 7 

16. A working group, established by the Commis
sion, produced the following text for the second 
sentence of article 2 of the draft international declara
tion of human rights: 

The mdividual owes duties to society through whtch he IS enabled 
to develop his spint, mind and body in wider freedom." 

17. During a short debate on this article9 several 
amendments to it were submitted. One of these read as 
follows: 

In the exerctse of their nghts, everyone must recognize the nghts of 
others and his obligation to society so that all men may develop their 
spirit, mind and body 10 wtder freedom. 

The author of this amendment stated that he preferred 
a broader text, proclaiming the rights of individuals and 

3 Report of the Drafting Committee of an International Bill of 
Human Rights to the Commission on Human Rtghts (E/CN.4/21). 
annex H, p. 94. 

4 Ibid., annex E, p. 69. 
5 Ibid., annex A, p. 9. 
6 Ibtd., annex D. p. 51. 
7 Ibid., annex F, p. 73. 
8 Official Records of the Economic and Social Council, Sixth 

Sesswn. Supplement No. 1 (E/600), annex A. p 15. 
9 E/CN.4/SR.34, pp. 6-8. 
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their obligations to society for the creation of a more 
liberal atmosphere. 

18. The Commission rejected the amendments and 
adopted the second sentence of article 2 as drafted by 
the working group. 

19. At its third session (24 May-18 June 1948), the 
Commission had before it proposals relating to the 
duties of the individual and the limitations on his rights, 
which were contained in the comments from Govern
ments on the draft international declaration of human 
rights. on the draft international covenant on human 
rights, and on the question of implementation. These 
proposals read as follows: 

Man owes duties to the society which allows him to shape and 
freely develop hts personality. In their dtscharge. the nght of each IS 
limited only by the rights of others and by the JUSt laws of the 
democratic State. 10 

and: 
All men are members of communities and a~ such have the duty to 

respect the rights of their fellow men equally with the1r own. 
The just claims of the state. whtch all men are under a duty to 

accept, must not prejudice the respect of man's nght to freedom and 
equality before the law and the safeguard of human nghts, whtch are 
pnmary and abiding conditions of all JUSt government. 11 

20. In support of the proposals referring to the 
duties of the individual, it was stated that the duties 
which man owed to society should not be mentioned if 
those duties were left undefined. 12 

21. In the course of the debate the following oral 
amendment was also proposed: 

In the exercise of his rights everyone is limited by the rights of 
others and by his duties to the democratic soCJety which enables htm 
freely to develop hts sptrit. 13 

22. The author of the amendment pointed out that 
the wording emphasized the purpose of the article, 
which was to establish that every right carried with it 
certain obligations. 

23. A drafting sub-committee appointed by the 
Chairman of the Commission produced the following 
text for paragraph 1 of the article: 

1 Everyone has duties to the commumty whtch enables him freely 
to develop his personality.I 4 

24. The Commission adopted this text. 
25. A statement by a delegation concerning the 

results of the Commission's work was appended to the 
draft declaration. According to the statement, one 
negative aspect of the draft was its failure to include 
any concrete obligations whatsoever on the part of the 
individual towards his native land, the people to which 
he belonged and the State. 15 

3. THIRD CoMMITTEE OF THE GENERAL AssEMBLY 

26. The draft international declaration of human 
rights was considered by the Third Committee of the 
General Assembly at the first part of the third session. 

10 E/CN.4/82/Add.8, p. 2. 
11 E/CN.4/82/Add.12, p. 24. 
1z E/CN.4/SR.50, p. 16. 
13 E/CN.4/SR.51, p. 6. 
14 E/CN.4/111, p. 1. 
15 Report of the CommissiOn on Human Rights on 1ts third sesswn 

(Lake Success, New York, 24 May-18 June 1948) (Official Records of 
the Economic and Social Council, Seventh Session, Supplement No. 2 
(E/800)), appendix, p. 31, subparagraph (e). 



27. Paragraph 1 of article 27 of this draft read as 
follows: 

1. Everyone has duties to the community \\ hich enables h1m freely 
to develop his perwnahty. 16 

28. While most representatives agreed with the 
ideas contained in the above-cited text, many disagreed 
with the wording. Thus, the debate in the Third 
Committee concentrated mainly on the various amend
ments submitted. The following general comments and 
amendments were made regarding the individual's 
duties to the community .17 

(a) General comments 
29. It was emphasized that it was not possible to 

draw up a declaration of rights without proclaiming the 
duties implicit in the concept of freedom which made it 
possible to set up a peaceful and democratic society. 
Without such a provision, all freedom might lead to 
anarchy and tyranny. Hence the great importance of 
article 27. 

30. It was impossible for the individual to be free of 
society, for man was a social being. The most important 
task, therefore. in promoting human progress. was to 
find the proper balance between the interests of the 
individual and the interests of society and between 
individual and collective rights. Individual liberty had 
therefore to be balanced with the liberty of other 
individuals and with the reasonable demands of the 
community. 

31. It was said that the purpose of paragraph 1 of 
the article was to make plain the interdependence of 
the rights and duties which linked an individual with the 
community. In choosing the word "community", the 
intention had been to point out, quite rightly. that the 
State was not the only social group concerned. If an 
individual had natural and inalienable rights transcend
ing any specific legislation. he also had duties towards 
the community. independent of the characteristics of 
any given community. It was further thought that the 
text of article 27 as adopted did not contain the 
essential indication that the possession of each right 
implied a corresponding duty: as it stood. the declara
tion placed undue emphasis on individualism. 

32. After the adoption of the article two different 
interpretations of paragraph 1 were given, which the 
delegations in question asked to be recorded: according 
to one interpretation. society established the environ
ment which permitted the individual to develop his 
personality: according to another, an individual had no 
duties towards a societv which did not ensure his free 
development. -

(b) Amendments 
33. It was proposed that the following text should 

be added to article 27. with the object of developing the 
concept of the duties of the individual: 

Re,pcct for the rights of all reqwrc' that each shall do h1s duty. In 
all human actiVIty. both soc1al and politicaL righb and dutie' are 
indissolubly hnh.ed w1th one another Wh1le rights enhance mdividual 
freedom. duties express the dignity of that freedom 

"' Ib1d., annex A. p 11. 
17 All the amendments to article 27 are reproduced m document 

A/C.3/304/Rev 2 ( Officwl Records of the General Assembly, Th1rd 
Sesswn, Part/, Third Commlltee, Annexes, pp 42-44). 
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Duties of a legal nature presuppose other dut1es of a moral nature 
which facilitate their understanding and serve as their foundatiOn. 

It is man's duty to practise. uphold and promote culture by all 
means at his disposal, for culture " the highest soc1al and histoncal 
expression of the human spirit. 

Morality bemg the noblest product of culture. it 1s the duty of all to 
respect it at all times.'" 

34. The author of the amendment explained that its 
purpose was to emphasize the relationship between 
rights and duties. He thought that, as it stood, 
paragraph 1 of article 27 tended to give too much 
importance to the individualistic side of man's charac
ter. If it was especially important to defend the 
individual against the State, it should also be clearly 
recognized that he was a member of society and that he 
must affirm his right as a human being to carry out the 
duties which were corollaries of his rights. 

35. The proposal was criticized as being a statement 
of principles rather than the assertion of a right. The 
ideas which it contained were deemed controversial. By 
its form and length the text would not correspond to the 
purposes of the declaration and would not fit into its 
general structure. 

36. The amendment was withdrawn after the rejec
tion. in the process of voting, of its first and second 
sentences. 

37. Another proposa1, 1 '~ subsequently withdrawn. 
was that paragraph 1 of the article should be deleted on 
the grounds that its deletion would make the escape 
clause afforded by article 27 as narrow as possible and 
would thus give more meaning to the statement of 
rights and freedoms. 

38. The deletion of paragraph 1 of the article was 
generally opposed because it was felt essential for the 
declaration to recognize somewhere that the individual 
had duties to the community. 

39. The following text was submitted to replace 
paragraph 1 of article 27: 

Everyone who has the nght freely to develop h" pen-,onahty ha; 
dutJC' to the communny. 20 

40. The proposer of the text said that it was a 
rewording of the paragraph, which he considered to be 
too concise, but was not intended to call in question the 
close relationship between rights and duties. 

41. The amendment was opposed on the grounds 
that the wording it proposed for paragraph 1 could 
easily be interpreted to mean that anyone who felt that 
he had not been allowed freely to develop his person
ality had no duties toward the community. 

42. The author of the amendment accepted an oral 
proposal to draft paragraph 1 in the plural ("All men 
... have duties .... "). In explaining this proposal. 
its mover stated that such a formulation would imply 
that a majority which had been oppressed by the 
community had the right to revolt against it, but not 
that every individual had the right to do so on his own. 
The amendment, thus modified, was later withdrawn. 

43. An oral amendment was submitted whereby the 
phrase "in which alone the free and full development of 

IX A/C.3/261. 
10 A/C.3/267. 
20 A/C.3/345. 



his personality is possible" would be substituted for the 
phrase "which enables him freely to develop his 
personality". 

44. The adoption of this amendment was opposed 
on the ground that it contained an inaccurate state
ment. for while there was no doubt that society 
contributed to the development of the individual's 
personality, it was no less true that such development 
was also conditioned by other factors. 

45. In order to make the amendment generally 
acceptable, the suggestion was made to delete the word 
"alone" and to use the formulation: "which makes 
possible the full development of his personality", in 
order to avoid the assertion that the individual could 
only develop his personality within the framework of 
society. It was ~aid that one had only to think of 
Robinson Crusoe to find proof of the contrary. On the 
other hand, article 27 should not he 5.0 worded as to 
give the impression that it was the duty of society to 
develop the human being's personality, a philosophy 
that was not shared by all countries. In that connection 
it was recalled that the member~:> of the Committee had 
always taken care that the text they adopted should not 
impose the particular views of one country or group of 
countries on any other country. 

46. The author of the oral amendment did not insist 
on his proposal, but the same amendment was taken up 
in the name of another delegation. which expressed the 
opinion that it stressed the harmonious relationship 
that should exist between the individual and the society 
in which he lived, since an individual could not fully 
develop his personality outside society. The example of 
Robinson Crusoe had sho\\ n. on the contrary. that man 
could not live without the aid of the products of human 
industry and culture-in this case. the tools and books 
Robinson had found on his wreck. The amendment was 
adopted by 35 votes to none, with 6 abstentions. 

47. As a result of the adoption of this amendment. 
paragraph 1 of article 2921 of the Universal Declaration 
of Human Rights now reads as follows: 

Evervone has dulie> to the commumt\ m whiCh alone the: free and 
full de1;elopment of hi> personality ~'• possible 

B. Preparatory work relating to the fifth preambular 
paragraph of the International Covenants on Human 
Rights 

48. After adopting the Universal Declaration of 
Human Rights, the General Assembly. on 10 Decem
ber 1948. adopted22 re~olution 217 E (Ill). which read 
as follows: 

The Genera{ A vsembl1·. 

Con:.,1denng that the plan of -work of the Comnm-,wn on Human 
Rights provtdes for an Internatwnal Btll of Human Rtght-;, to mcludc 
a Declaratwn, a Covenant on Human Rtghts and med>ure' of 
implementation. 

Requestv the Economtc and Social Counctl to a-,k the Commtsston 
on Human Rtght<; to contmue to give pnonty m w, 11ork to the 
preparation of a draft Covenant on Human Righb and draft 
measures of implementatiOn. 

49. During its eighth session, the Economic and 

21 Before the adoptiOn of the draft declaratton by the Thtrd 
Committee. article 27 was renumbered and became article 29. 

22 Resolution 217 E (III) was adopted by 44 votes to none, wtth 8 
abstentiOns. 
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Social Council, by resolution 191 (VIII), of 9 February 
1949, transmitted the aforementioned resolution to the 
Commission on Human Rights for action. 

1. FIFTH SESSION OF THE CoMMISSION ON HUMAN RIGHTS 

50. During the Commission's fifth session (9 May-
20 June 1949) it was able to prepare a draft covenant on 
human rights taking as a basis for its discussion the text 
drawn up by its Drafting Committee in May 1948. 23 

51 . This draft covenant was intended to become an 
international convention or treaty providing for the 
practical realization of certain of the principles already 
proclaimed in the Universal Declaration of Human 
Rights. The substantive part of the draft covenant, as 
prepared at the Commission's fifth ses~ion, was in 
effect. an international code of human rights. It stated 
in clear. precise language-some of it drawn directly 
from the Declaration-the human rights and fun
damental freedoms which, in the opinion of the 
Commission. should become the common concern of 
all the States parties to the covenant. 

52. Each State. under the covenant as drafted by 
the Commission. would undertake to ensure to all 
individuals within its jurisdiction certain human rights 
and fundamental freedoms. 

53. The Commission's work at that session. in 
particular with regard to the preamble of the covenant. 
was based upon the report of the Drafting Committee 
on an International Bill of Human Rights, which stated 
the following: 

The Preamble :.hall refer to the four freedoms and to the provi,ion> 
of the Charter telating to human nghts and shall enunctate the 
tollowmg pnnciples: 

( 1) that there can be no peace unless human nghts and freedom;, 
are re,pected: 

(2) that man does not have nghb only: he owe-, dutte' to the 
<,ociety of whiCh he forms part: 

(3) that man ts a cittzen both of ht' State and ol the world: 

( 4) that there can be no human freedom or dtgmty unle;,' war and 
the threat of war i;, aboli-.hed 2" 

2. SJX:T!I SESSION OF TilE CO!\IMISSION ON HU!IIAN RIGHTS 

54. During its sixth session the Commission on 
Human Rights had a general di~:>cussion of the preamble 
of the draft international covenant on human rights. 25 

)). It was emphasized that the preamble should 
state the principles on which the whole covenant was 
ha~ed, and should indicate very briefly what would be 
stated more concretely and in more detail in subse
quent articles. The purpose which it was hoped to 
achieve by drafting the covenant must be defined 
together with the principles which would serve as a 
gmde when the various human rights were set out in 
detail. 

56. One .;;peaker stated that the covenant formed a 
corollary to two important international instruments.2~> 
the Charter of the United Nations and the Universal 
Declaration of Human Rights. Article 55 of the Charter 
laid down that the United Nations "shall promote ... 
universal respect for. and observance of. human rights 

23 EICN .4121. pp. 8 ft. 
24 Ibid., p. 9 
25 EiCN 4/SR 137, para' 9-60. 
2

" Ih1d .. para. 17. 



and fundamental freedoms for all . . . ··, while. in 
Article 56. ''All members pledge themselves to take 
joint and separate action in co-operation with the 
Organization for the achievement of the purposes set 
forth in Article 55". Lastly, Article 4 of the Charter laid 
down as a condition for the admission of new members 
to the United Nations that candidates should declare 
their willingness to accept the obligations contained in 
the Charter. The undertaking imposed on Member 
States by Article 56 of the Charter was one from which 
there was no withdrawing: it meant that Member States 
were under a strict obligation to apply the human rights 
provisions of the Charter. For it~ part, the Universal 
Declaration of Human Rights stated in the greatest 
detail what Member States meant by "human rights". 
That Declaration was a statement of the noble stnvings 
of humanity which had seen the light of day after year:-. 
of struggle. The covenant constituted an integral part of 
the general entity formed by the Charter. the Declara
tion and the covenant. It was the culmination of 
everything that had hitherto been done in the field of 
human rights. 

57. Another delegation considered it important to 
state that the preamble should explain the purpose and 
scope of the covenant. The object of the covenant was 
to give legal expression to the obligations contained in 
the Charter which involved human rights. That was 
what had to be affirmed in the preamble and horne in 
mind in studying the various provisions of the cov
enant, if those provisions were to be drafted in a form 
likely to facilitate their application in all countries. 

58. The preamble should emphasize the fact that 
the covenant was based upon both the United Nations 
Charter and the Universal Declaration of Human 
Rights. The covenant would he the smallest common 
denominator of those legal provisions upon which 
States. at their current stage of development, could 
reach agreement. 

59. Further. the preamble should bring out the 
definite link between the Declaration and the covenant. 

3. EIGHTH SESSION OF THE CoMt-.IIS~ION ON HL:f\!AN 

RIGHTS 

60. At the eighth session, the delegations of Au
stralia and Sweden submitted the following important 
amendment27 to the draft preamble proposed by the 
United States of America28 for the internatiOnal 
covenant on economic, social and cultural rights: 

After the fourth paragraph of the preamble, Imert the followmg 
paragraph. 

Realtzing also that the mdividual. havmg dut1e' to other md1viduals 
and to the commumtv to which he belong,, I'> under re,pon>Ihility to 
;tnve for the promoiwn and oh;,ervance of the nghts recogmzed m 
thi;, Covenant. 

61. The mover of this amendment stated. inter aliu. 
that paragraph 1 of article 29 of the Universal 
Declaration of Human Rights recognized the mdi
vidual's duties to the community. The draft covenant 
before the Commission was concerned with the obliga
tions of States; however, as States were the sum of 
individuals, the latter must co-operate if the covenant 

27 EICN 4/L.l71. 
2H E/CN.4/L 54/Rev. I 
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was to be implemented. The Australian-Swedish 
amendment brought that point out very clearly. 2 '~ 

62. After a brief discussion. the Chairman put to 
the vote a joint Chilean-Yugoslav amendment-'0 to the 
draft preamble proposed by the United States together 
with the addition proposed in the joint Australian
Swedish amendment. "'hich had been accepted by the 
sponsors of the Chilean-Yugoslav amendment. The 
amendment was adopted unanimously.-' 1 

63. Thus. the final text of the paragraph that was to 
become the fifth preambular paragraph of the two 
International Covenants read as follows: 

Reah::mg that the Individual. havmg dutie;, tu other md1v1dual;, and 
to the commumtv to which he belong'>. 1:-. under a re>ponsibility to 
strive for the pnimotion and observance of the nghts rcwgmzed m 
the pn:.,ent Covenant 

C. Comments by Governments relating to the indi
vidual's duties to the community 

64. The Secretary-GeneraL on behalf of the Special 
Rapporteur, transmitted to Governments a question
naire in connection with the present study. The 
following information relating to the duties of the 
individual to the community is extracted from the 
replies of Governments:-'2.:<3 -

AUSTRIA 

[2 Apn/1976] 

(I) The Au;,tnan ConstitutiOn doe;, not ;,et fundamental nght' 
agamst "'basic duties'. hut thiS doe'> not mean that Au;,tnan 
leg~>latmn doc;, not impose dut1e> on citizen; ( e g . compulwry 
military service) 

(2) An mdmdual1; ;,ubject to duties under international law onlv If 
he can he held dnectly rc;ponsibk hy \'Irtue of the law of nation\. 
rather than md1rectlv n.:'>ponsible m accordance w1th natwnal rule' of 
Implementation, It hemg understood that the extent of pumshment 
can he left to national regulation. But such dnect respow,Ihility of the 
mdiv1dual under general mternatmnal law applies exclmivcly to war 
cnmmab ;mce, I!~ accordance with traditional mternat10nal practice. 
State;, have a nght to pumsh prisoner; of war\\ ho fall into their hand' 
onlv If thev committed acb m contraventiOn ot the law ol war pnor to 
bc1~g tak~n pmoner. 

BARBADOS 
[31 October 1975] 

The dutie;, of the mdi\Idual to the commumt) .Ire not codified a; 
such. The Const1tutwn of Barbados recogmze<, and confers on the 
1mhvidual certam nghb and pnv1lege> a; well a<, corrcspondmg duties 
and obligatiOns to his fellow-men which arc accordingly expected of 
h1m 

2" EICN .4/SR.JOH. p. 13. 

'" EICN 4/L.l67 
" E/CN.4/SR 308, p. 14. 

' 2 Among the replies received were thm.c of the Go\ernments of 
Iran (19 January 1976) and Portugal (I January 1976). However, 
smcc the respective con;titutwn' on whiCh the above-mentioned 
replies were based have been supcr;eded b) fundamentally different 
texts, the Special Rapporteur considered that it would not he useful 
to mclude tho~e replies m the present ;,tudy. The provisiOns relating 
to the individual\ dutie:-. to the community contained m the 
Con;,t1tution of the Portuguese Republic adopte.d by the Con'>tituent 
A;,sembly on 2 Apnl1976, which entered mto force on 25 Apnl1976, 
are dJscus,ed below, in paragraph' 811 and 89. 

-'-' The date; of the replies from Government; are 'hown m 
parenthese:-. after the names of the countries, which are li;ted in 
alphabetical order. 



BOLIVIA 
[27 Octoher 1975] 

(1) Bolivia, an mdependent, sovereign and free republic, has 
chosen a democratic and representative form of government. Thus, 
m accordance with the political constitution of the State, and its laws, 
decrees and other legal provisions, the legal system does not 
recognize any kind of servitude, and no person is obliged to render 
personal services without JUSt reward and without h1s full consent. 
The legal system also recogmzes every human being's personality, 
nghts, freedoms and guarantees, and specific~ his duties. 

(2) Consequently, the mtrins1c rights and duties of every person 
are those which the Constitution recogmzes for the indlVldual in his 
capacity as a free member of society, subject only to the limitatiOn' 
imposed by public order and the general welfare. according to the 
law. 

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC'4 

[28 Apnl 1976] 

(I) The nghts and duties of citizens of the Byelorussian Soviet 
Socialist Republic. which are enshnned in the Constitution of the 
Republic. serve as the legal framework expressing the bilateral 
nature of jundicallinks between the socialist State and Its citizens. In 
fact the basic rights and duties of citizens set out in the ConstitutiOn 
of the Byelormsian SSR constitute a hst of the mutual nghb and 
duties of citizens and of the State Umlateral citizens' rights Without 
corresponding duties of the State would be declarations without 
binding Ioree. while citizens' duties unaccompamed by the nght ot 
the State to require their tulfilment would be wishful thmking. 

(2) The socialist society and the State, while granting broad nghb 
and freedoms to the indiVIdual, nevertheless make a number of 
demands on citizens, which are expressed 111 their duties. Social 
responsibility is regarded as one of the mam reqwrements of the 
sociah\t way of Ide. 

( .3) In a '>OCiahst soCiety, the obhgatwns of citizens are not 
exhamtively set out m the form ot legal reqwrements relating to civil, 
labour, admimstrat1ve and other torms of responsibility. The concept 
of moral responsibility abo exists. It Implies the fultilment by a 
person of socialist moral standards and principles and the reaction of 
public opmwn If these norms and principles are violated, and the 
nece;;ity of assummg personal respomibihty for one's action; and 
their consequence;. At the same time, neither legal nor moral 
standard; can regulate all aspects ol a person's conduct m wciety, nor 
can they fully determine his attitude to hi> obhgatwns; hence the 
need to mvest the concept of "re;ponsibiiity" with a broader meamng 
unrelated to the system of penalties. Thit- re~pons1bllity IS called 
social responsibility. and Its Importance IS growmg. Thi; trend IS 
maml~ a reilection ot the tasks entailed by. and the feature> ot, the 
present stage achieved in the development of socialist society, which 
makes new and greater demands on the mdividual, demands which 
affect all a~pects" of the mdiv1dual's actmty, his general and special 
education and his labour and socw-political activities 

ECUADOR 
[28 August 1975] 

(I) There i> no special sectwn in Ecuador's Constitution that is 
devoted to the mdmdual\ dutle; to the commumtv. But smce title 
XIII thereof lay; down the lundamental guarantee~ which the State 
has a duty to provide. mention may be made contrariu semu of the 
mdiVldual's dutie; vis-a-vi> the State. considered as the supreme 
expre;,Ion of "'the community". 

(2) First of all, 1t is nece;sary to define the two basic terms "duty" 
and "community". "Duty" means that which man feels obliged to do 
because of the dictates of hi> conscience or of moral or pm.Itive 
lllJunctions. In the case 111 questiOn, the mdividual's "duties" to the 
commumty are the object not only of positive injunctions but abo of 
the lllJUnctwns of man's civilized conscience 

(.3) The "community" Is a society formed by mdiv1duals which 
enables its members, through then quest for the common good. to 

34 A new ConstitutiOn (Fundamental Law) of the Byelorussian 
Soviet Socialist Republic was adopted in 1978. See also paragraph 95 
below, m reference to the Constitution (Fundamental Law) of the 
Umon of Soviet Socialist Republics adopted on 7 October 1977, 
chapter 7 of which is entitled "The basic nghts, freedoms and duties 
of citizens of the USSR". 
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attain complete fulfilment as persons. The State is considered to 
embody the community. since it is engaged 111 the contmuous quest 
for forms which will enable it to "personalize" man. A man fulfils 
himself as a person only through his fellow men. 

(4) From the definitiOn of the term "commumty" given above. It 
may be inferred that every md1vidual has the right to fulfil himself as 
a person. If we accept that man fulfils himself as a person only 
through his fellow men, we mmt also accept that man has the nght 
freely to fullil his duty to mankind and to wc1ety. 

(5) It must be stated that one of the mdividual"s essential duties to 
the community IS considered to be hi; effort to defend and mcrease 
the essential rights of the human person Freedom, understood as 
man\ basic right, from which all the other rights set out m various 
international Imtrument; flow, IS a benefit which Is won day by day 
and its defence must embrace practically all human actlVlty 

(6) Bearing 111 mmd the foregomg fundamental premises, we shall 
bnefty review the duties of the individual which follow from the right; 
guaranteed by the constitution and the law>--dutie> wh1ch are 
Identical with those embodied m the American DeclaratiOn of the 
Rights and Duties of Man: 

(a) The dutv so to conduct himself 111 relatwn to others that each 
and every one may tully form and develop his per>emality, 

(b) The duty to aid, educate and protect hi> mmor children, and 
the duty to support and protect his parent> when they need such 
assistance; 

(c) The duty to acqUire at least an elementary education; 

(d) The duty to participate 111 national civic actmt1e~ (m particular, 
to vote in electiOns); 

(e) The duty to obey the law; 
(t) The duty to render whatever civil and military service hi; 

country may require; 
(g) The duty to co-operate with the State with respect to social 

security and welfare; 
(lz) The duty to pay taxes; 
(1) The duty to work m accordance With his capaCity and 

possibilities. · 

GERMAN DEMOCRATIC REPUBLIC 
[ 13 Octuha 1976] 

( 1) The concept of Citizens' basic rights 111 the German Democratic 
Republic and the way in which those nght> are put mto elfect are 
determmed bv the de;1re of the sociah>t State and '>ocialist order to 
gne indiVIduals full scope to develop mto sociali>t personalities, it 
bemg understood in this context that citizens' basic nght; are 
inseparably hnked with then basic duti<?> to the community. The 
basic nghts and duties of citizens of the German Democratic 
Republic are defined 111 a separate chapter of the country\ 
Con~titution (arts. 19-40). In laying down constitutiOnal proviswns 
govermng citizens' basic rights 111 socialist society. the workmg clas, 
and Its allies have 111 binding form codified the basic relatwn>hip 
between the State and its citizens and between the commumtv and Its 
individual members under socialist conditions. These pr~viswn~ 
mvolve the nght and the duty of every citizen, 111 the exercise of the 
people's democratic right to self-determination. to help actively 
shape the socialist social and State order, enabling him to develop IllS 
personality unhmdered and to the full extent, in kccp111g with the 
laws of wcial development The basic nghts and duties of Citizens and 
their active and responsible democratic statu> 111 society not only 
imply a strong moral obligation for each of them. hut abo ensure that 
their personalities and rights are protected by the State. In a socialist 
society. the constitutional embodiment of the basic rights and duties 
of citizens and of their legal status IS based on the unity of rights and 
duties, which is inherent in the nature of >OCialist soc1etv and its State 
and rooted in the widest possible harmony between. the personal 
concerns of the mdividual and the needs and tasks facmg the 
community. For the sake of its development as a whole and of that of 
each of Its members, socialist society is deeply concerned that all 
Citizens make active use of their basic rights. The ConstitutiOn 
therefore makes it incumbent upon society and the State to postulate 
fulfilment of certain mdispensable basic duties by citizens. so that 
they may be able effectively to enjoy their basic rights. In keepmg 
with this principle, the Constitution of the German Democratic 
Republic sets forth the following basic duties of Citizens: protection of 
peace and the socialist homeland, mcluding defence of the German 
Democratic Republic (art. 23); performance of socially useful activity 



(art. 24); compul>ory schooling and vocational traming for chtldren 
and adolescents (arts. 25 and 26); protection and safeguardmg of 
socialist property (art. 10); and the duty of parents to educate their 
children (art. 38). 

(2) Thus, 1t is obvwus that the basic rights of cillzens m socialist 
society include a duty to exercise those nghts, smce thts provtdes a 
positive guarantee of their effecllveness and full development 

(3) The coupling of citizens' ba,tc rights and baste duttes. as 
embodied in the ConstitutiOn of the German Democrallc Republic, 
stem' from an awarene" that the enjoyment of the former and the 
di>charge of the latter constitute an organic whole. When ctttzens 
exercise their ba>tc rights and discharge their basic duties, they 
'llmulate the successful development of wctalist soctety. The umtv of 
ba>ic nghts and basic duttes and the fundamental harmony betw~en 
personal interests and social needs are the underlymg eleinents of a 
process in which the exercise of ba>tc rights and the fulfilment of basic 
duties by ctttzens are mcreasingly becommg consciously respected 
common rules of indtvidual and collecttve behaviour. 

(4) The safeguarding of citizens' baste rights ensure:. the protection 
of personal freedom, yet more ts mvolved than the mere protection of 
mdividual freedom; rather each is expected to assume hts share of 
responsibility for the whole. and for further development of soctetv 
through conscious. acllve and creallve endeavour. · 

(5) The basic rights and duties laid down in the Constttution are 
fundamental to the content of the country's enttre legal system and 
legtslatwn; in fact. the laws serve to provide them wtth concrete 
substance. Cases m pomt are such major pteces of legislatwn as the 
labour, ctvil, family and penal codes. the patent and copyright laws, 
the court conshtutwn act and the code of crimmal procedure. The 
role of the legal system as regards the safeguarding. protection and 
enforcement of baste rights and dulles of citizens is emphastzed by the 
new party programme adopted at the Ninth Congress of the Socialist 
Umty Party of Germany: 

"The social effectiveness of our law '' to be rmsed in order to 
enhance soctalist modes of behaviour and soctahst human relations 
and to guarantee that citizens can avatl themselves of theu rights 
and live up to their dulles. Any violations of the sociali>t order, tts 
constitutional foundations, public property. the life and health of 
citizens are conststently prosecuted on the basts of the appropriate 
laws." 
(6) Closely related, therefore. to the safeguarding of cttizens' basic 

nghts and basic duttes is the princtple of general enforcement of 
soctalist legality by the State and of tts strict observance of the law. In 
implementing the pnnciple of soctalist legality, whtch is binding on 
and indispensable for all State agencies. all organizations and 
inshtutions as well as all cttizens, the junsdtction of the court> plays a 
particular role. 

(7) The extent to which basic rights and duties of citizens are 
embodied m the Constitution of the German Democratic Repubhc 
and provided with concrete substance in the form of laws and other 
legal regulatwns is fully consonant wtth the Charter of the Umted 
Nations and with the Universal Declaration of Human Rights and the 
Covenants; indeed the Constitution goes even further in so far a<> 
additwnal baste rights have been granted to citizens of the German 
Democratic Republic. 

GERMANY, FEDERAL REPUBLIC OF 
[3 June 1976] 

( 1) In compliance with the Umversal DeclaratiOn of Human 
Rights, the Federal Republic of Germany takes as its guide the ideal 
of free men and women who enjoy ctvtl and political hberty and who 
live free from fear and want. Conditions have thus been created m 
this country in which everyone may genuinely preserve and enjoy his 
c1vil and pohtical rights as well as economic, soc1al and cultural rights. 

(2) Human rights are conducive to individual self-fulfilment and 
self-determination. They protect the mdividual against any abuse of 
power by the State or soc1al groups. By theu nature, human nghts are 
not tied to national frontiers. Internationally, they form the ba>is of 
freedom, justice and peace in the world. Human duties, on the other 
hand, do not have the exalted status of human rights. History shows 
that the community has usually succeeded by dint of its power and 
superior status in preserving its interests and inducmg indiv1dual 
citizens to do their duty. On the other hand, it is much more difficult 
for an individual to defend himself against an abuse of power by the 
community or by those acting on its behalf and it is therefore 
necessary to give the individual special protection by granting him 
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human rights. Independent organs. i.e. the courts, have to guarantee 
such protection. The state and the community, wtth the1r inherent 
monopoly of power, can protect themselves against derelictiOn of 
duty and abuses of the law by individual cttizens For this rea>on, the 
rights of the community VIs-a-vis the indiv1dual and the 111d1V1dual'> 
duties corresponding to these rights do not need to be protected and 
given institutionalized safeguards in the same way a> human nghts. 

(3) The above descnption of the ideal of free and respons1ble 
people does not mean that the mdividual is completely unrestra111ed 
and devoid of any responsibility towards his fellow human' and the 
community. The concept of men and women 111 the German Baste 
Law i' not that of an isolated, sovereign ind1v1dual on the contrarv. 
Pursuant to a ruhng by the Federal Constttutwnal Court (Decision 4, 
7 (15 f)). the Basic Law has dectded on "the divergence between the 
indlVldual and the community in favour of commumty reference and 
community dependence m respect of individual ctttzens without 
encroaching upon their intnnstc worth". A person's intrin"c worth ts 
above all manifested in the sacrosanct digmty of men and women 
wh1ch presupposes room for the free development of their personal
tty. Subject to this pre-condttion, the questions may be answered as 
follows: 

(4) The Basic Law (Conshtution) of 23 May 1949, the Constitu
tions of the Federal Lander and the laws enacted by the Federal 
Republic and the Uinder contam numerous duties incumbent upon 
the indivtdual vis-a-vis the community. Unlike the Weimar Con-,tttu
tion of 1919, the Basic Law makes no reference to "fundamental 
duties". Whereas the Comtltution of 1919 explicitly states that all 
cittzens are required, pursuant to the laws. to render the State and 
the local authority personal service and to effect a contnbution 111 
relation to their means to all public burdens and charges, thts i' taken 
for granted in the Baste Law. 

(5) A number of duties are however given particular emphasi; 111 

the Basic Law; these are, for example, the obligatiOn mcumhent 
upon appointed teachers loyally to observe the constttution (art 5. 
para. 3), the duty of parents to look after and educate their chtldren 
(art. 6. para. 2), the obligation to perform compulsory mihtary or 
substitute service (art. 12 a) and the obligatwn With regard to the use 
of property simultaneously to give consideratiOn to the interests of 
the general pubhc (art. 14, para. 2). 

(6) Apart from constitutional law, the legtslatwn of the Federal 
Republic of Germany also contams a large number of duties 
(particularly in the field of penal, ctvil and administrative law). In 
addition to the requirements m respect of taxes. 1m posts and services, 
there are also those pertaining to notification, information. tdentifica
hon and evidence, where non-compliance is a pumshable offence. It 
is for instance a duty to notify the authorities of serious cnmes (Penal 
Code, art.138) and to furnish assistance m cases of acctdents and 
general danger or distress (Penal Code, art. 330c). 

(7) The term "community" embraces not only the State and soctety 
but also other groupmgs such as the family to whtch an individual is 
linked by common hes of fate and fortune. 

(R) The expression "the mdividual's nght to fulfil in freedom his 
duty" used in the questionnaire is a formula which restrict' the real 
meanmg of human right; and is incompatible with the sptrit of the 
United Nations Charter. the Universal DeclaratiOn of Human Rtghts 
and. above all, with the International Covenants on Human Right; of 
1966. 

(9) The duty to respect the rights and freedoms of other mdivtduals 
and groups may lead to limitations on certam human rights. The idea 
that every human right is linked to a corresponding human duty 1s a 
fallacy. On the contrary, an individual's human rights are matched by 
the duty of the State and the commumty to respect and protect those 
human rights. 

(10) The above-mentioned international m;trumenb, or general 
international law, cannot be taken as estabhshmg that the individual 
should resist demands and obligations vis-a-vis the commumty which 
are incompatible With the United Nations Charter, the International 
Covenants on Human Rights and other international conventions and 
declarations on human nghts. 

( 11) Nor does the Federal Republic of Germany's Basic Law 
stipulate any general duty to res1st. There ts however a duty in 
German law for the holders of public office to res1st orders which are 
manifestly conducive to the commissiOn of a culpable offence or 
wh1ch offend human dignity (Federal Civil Servants Law, art. 56, 
para. 2; Law on Courts Martial, art. 5, para. 1). 

(12) The Basic Law also estabhshes a right to resist anyone who 
undertakes to eliminate the constitutional order, if no other remedy 



is pos;,Jblc (art. 20, para 4). The con;,titutJOnal order of the Federal 
Republic of Germany also mcludes fundamental and human nghb 

( 13) The dangerow, and erroneou'> 1mpres"on 'hould be avmded 
that every human nght i;, linked to human dut1es, the performance of 
wh1ch is an e;,>entJal pre-condition for the granting of the ught. 

( 14) Httherto. the onlv reference m mternatwnal law to dm~ct 
obligations mcumbent upon indtvlduals has been that in re1.pect of 
thetr duty to refram from committmg senous mi-.demeanmm.. Then: 
are. for example. certam sttuations m mternational customary law 
whtch abo relate to individual ctt1zens. >uch a;, the proh1bitwn of 
;,lavery. puacy. cnmes against humanity and p;uttcularly grave war 
cnmes It ts possible that a prohibition of ,peCific terronst act\ 
applicable to mdividuab is abo in the proce;,s of development. On the 
whole, however. there have been onlv a few exceptional case;, 111 

international law. . 

GHANA 

[3() September 1975] 

(1) In Ghana. sectwn 64 of the Labour Decree 1'!67 (NLCD 157) 
prov1de;, that the mdiv1dual IS obliged to render >ervice in case;, of 
emergency or calamtty or in any circumstance-. likely to endanger the 
ext;,tence or well-being of the whole or part of the population. The 
mdividual may aho be called upon to render mmor communal 
;,enJCes of a kmd which are to be performed by the member;, of a 
commumty m the direct mtere;,t of the community. Any mdtvidual 
who refme;, w1thout rea;,onable came to render such ;,erv1ce ts guilty 
of an offence and shall be liable, on summary convictwn. to a fine of 
four cedt> . 

(2) The term "duty" may connote a legal or moral obligation, 
depcndmg on the context in whtch it is used Thus. for example. in 
Ghana a man I> under a legal duty to maintain ht> wife and children. 
In addition to thts legal duty, a man~> morally obliged to mamtam ht'> 
nephews and mece> because of the nature of the family sy;,tem Thi-; 
family ;,y;,tem ts >uch that a man\ obligations extend beyond the 
narrow confine;, of h~> wife and children to the members of hts 
extended famtly. The extent of a man';, family m Ghana depends on 
whether he belongs to the matrilineal or patnllneal s~;,tem of 
mhentance. 

(3) "Commumty" ~> a nebulous term difficult to define w tth 
preciswn. In Gha~a it may apply to all the subject> of a traditional 
;,tdte. e g. the Ashanti State; or it may apply to the dinswm ot a ;,tate 
and abo to the town;, and v1llage;, of the diviswm ot a ;,tate. The word 
"commumty" is abo used to dtstingmsh the two main sy>tems ot 
mhentance in Ghana that 1s, the patnlineal communitte\ (where 
inheritance is through the male !me) and matnlineal commumtJe'> 
(where mheritance is through the female !me). 

GREECE 

[.J Mav 1976] 

(1) The Constitution of Greece. which wa;, voted by the fifth 
Revisionary Parliament of the Hellene;, on 9 June 1'175 and entered 
into force on II June 1975, cmbodJe> a number of fundamental 
provisions safeguarding human nght;, and fundamental freedoms. 
and also deals With the questiOn of the mdtvidual's obligation> to the 
State and hts obligatiOn to observe the Constitution. 

(2) In accordance with article 21'\, paragraph I. of the Con;,tttutwn, 
"The generally 1ecogmzed rule-. of mternational law. a;, well as 
internatiOnal conventions as of the lime thev are ratified bv law and 
become operative according to the cond1tt~n;, therein. shall be an 
mtegral part of domestic law and shall prevatl over any contrary 
proviSIOn of the law." On thts legal basts the Greek courh. and m 
particular the CounCil of State (Conseil d'Etat). have pronounced a 
number of JUdgement;, relatmg to the indmdual's duties to the 
community and based on the Constitution of Greece and many other 
international instruments. e g. the InternatiOnal Conventtum of the 
ILO 

(3) In all human activity. both social and pohtJCal nght;, and dut1es 
are indissolubly linked; while rights enhance mdlVIdual freedom, 
duties express the d1gmty of that freedom. An mdmdual ha;, a duty 
toward;, hts neighbours. his famtly. hi;, group. hts nat10n. to soCiety. 
to the internatiOnal commumty and to all mankind. 

(4) For the purpose of this study the term "community" ;,hould be 
deemed to mclude the fam1ly. other social group;,, ;,ociety. the State. 
the international commumty and mankmd 
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(5) It ;,hould be noted that in accordance with arttcle 21 of the 
Com,!Jtutllln of Greece the family a> the foundation ot the pre-.crva
tton and the advancement of the natiOn " under the protection of the 
State. 

(6) Article 29. paragraph I. of the Univer<,al Dcclaratton of Human 
Rights lays down a general rule for indmdual behaviour m the 
commumty to which the mdlVldual belong;,. It is only w1thm the 
community that the free and full development of the pcr;,onallty of 
the mdtvidual 1s possible. 

(7) According to article 28. paragraph I. of the Constitution of 
Greece. "The gcnerdlly acknow !edged rules ot internatwnal law. a;, 
well a;, international conventiOns a;, of the time they are ;,anctioned 
by law and become operative accordmg to the condtttons therem. 
shall be an integral part of Greek dome;,tic law and 'hall prevatl ovo:r 
any contrar) provi;,wn of the law". Tht> is the ca-.e With. for example, 
the Charter of the United Natwns. the Comentwn on the Prc\entton 
and Pumshment of the Crime of Genocide. the Intcrnatwnal 
Convention on the Elimmatton of All Forms of Ractal Dt;,cnmma
lion. the European Comentwn for the Protection of Human Right;, 
and Fundamental Freedoms, the League ot Nations Slavery Conven
tion of 1926. amended by the Protocol of 1'!53, the Comentton 
Relating to the Statm of Statele;,s Perwns. etc .. whtch already 
constituted an mtegral part of Greek domc>tlc law Thus. 1t could be 
argued that, m accordance With article 120. p~11 a graph 4. nf the 
Constitution of Greece. the Greek;, have the nght and the duty to 
re;,tst by all po;,sible means any person who attempts to aboh;h the 
Con;,titutton by nolence. 

(8) The pmtlion ol indinduals a;, subjects of mternattonal dulle;, i;, 
of great Importance. In the fir;,t place. the prnpo;,~twn that 
mdtviduab can be ;,ubjects of mternational right;, neces-.arily mvolve-, 
the corollary that they can be subject;, of mternational duttes; the 
cogency of the claim to the former gam'> by the admts>~on of the 
latter Secondly. to assert that duties prescnbed bv mternational law 
arc bindmg upon the imper;,onal entity of State> a-. distmguished 
from the mdt\tduals who compose them and act on the1r behalf IS to 
open the door wide for the acceptance. in relatton to State<,, of 
standards of morality different from those applying among mdJ
vtduals. The term "dtfferent standards" means. m tht'> connection, 
standard> which are lower and le;,s exactmg Thirdly. it ts dtfficult to 
escape the conclusiOn that unless legal duties are accepted as rest111g 
upon the mdiv1dual. they do not 111 practice-nor. to >orne extent. Ill 

law--Dbllgate anyone. These apparently theoretical considerations 
recetved tllummatmg comment in the JUdgement gnen on 30 
September 1946 by the Nuremberg InternatiOnal Military Tnhunal, 
wh1ch said: 

'"It was submitted that mternationalldw ts concerned with the 
actiOns of sovere1gn ;,tates and provides no pumshment for 
indiv1duals . these subm1sswns mu;,t be rejected. . Crimes 
agam>t mternatwnal law are committed by men, not by abstract 
entitles, and only by punishmg ind1viduab who commit such cnme;, 
can the pron;,~ons of mternationallaw be enforced .. , (Transcript of 
Proceedmgs. p. I o,E\78.) 

Thi;, t> the correct meamng of article 6 of the Charter of the 
Nuremberg Internatwnal Military Tribunal \\htch slipulates that 
there shall be mdJvtdual responsibility of the detendants for the act;, 
wtthm the Junsdtctwn of the Tnbunal. 

HUNGARY 

[21 July J<i76] 

(I) In the Hunganan People's Republic all power belongs to the 
workmg people (Constitution, art. 2. para. 2). The workmg people 
exerci;,c their power through elected organs of popular repre;,enta
tton (counctb, the National Assembly) 111 conformity w1th the 
common 111tercsts of citizens. 111 representation of the commumty. 

(2) The -.tate m a soctall;,t soctety protect<, the nght;, of Citizens In 
rccogmtion of the common mterest, compliance by the mdividual 
w1th his duties to ;,ocicty recetve;,, at the same lime. legal expre;,;,ton 
in the Con\tttution of the Hunganan People'> Repubhc a;, well as 
legal guarantees in the laws enacted 111 accordance therewtth 

(3) Act I of 1972 (art. 54, para. I) '"on the Amendment of Act XX 
of 1'!49 and of the Integrated Text of the Con;,tltutton ot the 
Hungarian People's Republic" emphastzes that "Human nghts shall 
be respected in the Hunganan People's Republic". It further 
provides (art. 54, para. 2) that 111 the Hunganan People\ Republic 
the nghts of citizens ~hall be exercised in keepmg with the mterests of 
>OCialist society. whereas the exercise of righb 1s 111;,eparable from the 



fulfilment of duties. Re>pect for human nghts in the Hungarian 
People's Republic i> Imbued with thi> spirit. 

(4) The constitutiOnal rights of citizens provide, in keeping w1th 
human right>. a legal basis for citizens' comphance with their 
constitutiOnal duties md1vidually or collectively Article 68 of the 
Constitution further provides that participation m pubhc affmrs 
( pubhc service) is at the same time a con>litutwnal right and a 
fundamental duty. 

(5) As regards JUdicial practice 10 the Hungarian People'> 
Republic. the individual'> duties to the commumty are pnmarily 
determ10ed by the pnnc1ples of the Conslitution and by the laws and 
regulations giving effect thereto. These duties are generally enforced 
through admini,trative proceedings. 

(6) The citizens of the Hungarian People's Repubhc. legally 
exerc~>ing theu fundamental nghts and perform10g their duties as la1d 
down in the ConstitutiOn. fulfil m freedom their duties to man and to 
the commumty both mdividually and collectively. 

(7) Accordingly, the free exercise of the constitutional nght to 
work, for instance. i> enhanced by the legal enforcement of a planned 
manpower pohcy based on the natiOnal economic plan. as provided 
for in article 55. paragraph 2. of the ConstitutiOn. 

(R) The duty of the mdlVldual to respect the right> and freedoms of 
other individuals emanates from the legal guarantees for, and the 
practical implementation of, the basic constitutiOnal prinCiples 
dJscus>ed m the preced10g sectiOns. 

(9) IndlVlduals may be held responsible for the commission of 
crimes agamst the law of natwns. Such offence> are determined by 
the internal legal order of the Hunganan People\ Republic in 
pursuance of the relevant international conventiOns 

( 10) Chapter X (arts 135-141) of the Cnminal Code, prom
ulgated by Act V of 1961, covers the crime> against peace and 
humamty (insligatton to war, crimes against the freedom of the 
peoples, genocide. crimes aga10st a group or a nation, people. race or 
rehgton, cruelty in times of war, destructwn 10 times of war, and 
abu:,e of the Red Cro»). 

( 11) Withm the scope of mdlVldual and >OC!al dulles to respect the 
nghts and freedoms of others. the Con>litutwn of the Hungarian 
People's Republic provides that women enJOY equal rights with men 
(art. 62, para. 1 ). 

IRAQ 
[24 December 1975] 

( 1) It is to be noted that the Univen,al Declaration enumerates 
many human nghts, while finding 1t sufficient to refer in article 29 to 
dulie>. without any Identification of these duties or mdicatton of the 
responsibility that arises from neglecting them. The>e duties there
fore reqmre further study and JdentJtication. 

(2) While granting rights to mdiv1duals. Iraqi legislation imposes 
on them duties toward their society as reqmred by socwl sohdarity m 
order to hve peacefully and :,ecurely in a civihzed society. 

(3) Arlicle 10 of the Iraq1 ProviSIOnal Constitution therefore 
provides that social solidanty 1s the primary foundation of society and 
that socwl solidarity mean; that each citizen shall carry out in full his 
duty towards society and that soCiety shall en>ure to the citizen h1s 
full freedoms and nghts. 

(4) Proceeding from these principle:,, article 30, paragraph (a), of 
the ProvisiOnal Con,titution of Iraq state' that pubhc office is a 
sacred m1s"on and a social service, and 1> based on a devoted and 
enlightened commitment to the mterests. nghts and freedoms of the 
masse>. m accordance w1th the Constitution and the law. 

(5) Article 31, paragraph (a), provide; that defence of the country 
1s a sacred duty and an honour, that military service IS compulsory 
and that its performance IS regulated by law. 

(6) Article 32, paragraph (b) stipulates that work IS an honour and 
a sacred duty of each citizen who can perform It and is made 
necessary by the need to contribute to the construction, protection, 
development and pro>penty of :,ocJety. 

(7) Arlicle 35 states that paymg taxes i> a duty of all citizens and 
that taxes are not to be Imposed, modified or levied except by law. 

(R) As to the concept of "duty" in this respect, it cover:, all that the 
citizen >hould do or refrain from doing within the context of social 
>ohdanty, which IS the pnmary foundation of society. In return, 
:,ociety guarantees right:, and protects freedoms for the Citizen. The 
most essential duty of the mdividual is to respect the >ociety m which 
he lives and to respect the rights and freedoms of others. 
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(9) The word "society" indicates a group of indlVlduab, famihes 
and mstitutions wh1ch have their own territory and are bound 
together by social solidarity. 

( 10) The Iraqi Proviswnal Con:,titutton prondes that the family IS 
the nucleus of society, and that the State :,hall ensure 1ts protect ton 
for mothers and children. 

(11) To sum up. the Provisional Constitution of Iraq provide; for 
duties which bmd the individual to society. 

ISRAEL 
[5 Nm·ember JC)75] 

(I) The laws of the State of hrael and the regulatiom made 
thereunder do not generally impose on the individual positive duties 
towards the community. The "Draft Basic Law· Human Rights" does 
not even mentiOn a general duty of loyalty and allegiance to the 
State. The Supreme Court has, however. expre;>ed the view that 
"The status of Israeli nationality contains withm itself the duty of 
allegiance to the State of Israel" (lredor v Chairman of the Central 
Elections Committee ( 1965), 19 P D (III) 386). And a person 
applying for naturalization must, before the grant " actually made, 
declare formally that he will be a loyal citizen 

(2) Where duties are expressly imposed, they are bindmg not only 
on citizens but also on persons permanently reSident m Israel. This is 
true of the obligatiOn to perform military service; the obligation to 
pay taxes, compulwry loans and other Imposts levied under law: the 
obhgation of parents and guardian:, to take care of the needs of their 
minor children, including their education (there al5o exists a separate 
obligation to register children and adolescents up to the age of 17 
with the local education authority), and to manage and preserve their 
property: the obligation to main tam one's spouse and children under 
the age of 18, one's parents and the parent:, of one's spou:,e, one's 
grandchildren and other member5 of one's own or one's spouse'' 
family. 

(3) The duties specifically mcumbent upon a per:,on owmg 
allegiance to the State are found in the Penal Law (State Secunty. 
Foreign Relations and Official Secrets Law, 1957), which deals with 
service or enlistment in enemy force5 and the disclosure of official 
secrets Obhgations are impo;ed on everyone not to commit acts 
calculated to impmr the sovereignty or territonal mtegnty of the 
State. not to bring about military actiOn against Israel. not to spread 
defeatist propaganda at a time of hostilities and not to Impmr Israel\ 
foreign relations: however, only Israeli citizem, permanent re;Jdents. 
or persons otherwise owmg allegiance to the State of Israel are 
crimmally respon;ible before the Israeh courts for :,uch offences 
committed abroad. 

(4) Apart from the foregoing. duties incumbent on individuals are 
imphed or anse indirectly. Sometimes they constitute the counterpart 
of some benefit or advantage received. Thus, no one i5 compelled to 
work, but the benefit of employment insurance is demed those who, 
without good reason, refuse to accept employment offered to them 
Duties are sometimes intended to serve the personal good of the 
individual as well as the general welfare-for example. the obligation 
of employers to contnbute to social secunty or the obhgatory 
third-party insurance imposed on car drivers. Mentwn should also be 
made of the obvious and negative obligation Imposed on everyone 
not to commit offences under penal law or to contravene admimstra
!Ive or police regulatiOns. 

(5) It 1s impos~ible to provide exhaustive informalion as to the 
Jurisprudence and practice of Israeli courts concerning the mdi
vidual's duties to the community in so far as these are based on 
constitutional, legislative and regulatory provisiOns. As regards 
international mstruments. it is hard to find a case d1rectlv ba;ed on 
these, smce there almost always exist parallel provision~ in hraeh 
municipal law, and JUdiCial decision5 are naturally ba>ed on such 
provisions, rather than on the international mstruments which they 
reflect. Thus, in the celebrated Eichmann case ((1962), 16 P.D. 
2033), Eichman wa5 tried for offences under the Nazi and Nazi 
Collaborators (Punishment) Law of 1950. and not for offences under 
the ConventiOn on the Prevention and Pum5hment of the Cnme of 
Genocide, to wh1ch Israel is a party. In the same way, acts of aenal 
hijacking would be tried 111 Israel under Air Navigation (Offences and 
Junsdiction) Law 1971, and not under the ConventiOn on Offences 
and Certain Other Acts Committed on Board Amraft (Tokyo, 1963) 
or the Convention for the Suppression of Unlawful Seizure of 
Aircraft (The Hague, 1970), to both of which hrael1s a party and 
which influenced the formulation of the Israeh law. The same applies 
to piracy, dangerous drugs, etc. 



(6) Where no such parallel statute exists, the dictum of J. Cohn in 
Amerzcan-European Bethel Mission v. Mimster of Social Welfare 
((1967), 21 P.D. (1i) 325, 333) will apply: 

" ... the rules of mternational Jaw constitute part of the law 
prevailing m this country in so far as they have been adopted by a 
majority of the nations of the world and are not inconsistent with 
the law enacted by the Knesset. . . . The fundamental doctrines of 
human rights as laid down by the Universal Declaration of Human 
Rtghts, 1948, and the Covenant on Civil and Political Rights, 1966, 
are today the patnmony of all enlightened peoples, ... whether 
or. not they have already ratified the Covenant of 1966." 

JAPAN 
[1 7 Februarv 1976] 

Constltutwna1 proviswns on duties of the mdn·1dual to the commumty 
( 1) The freedom~ and rights guaranteed to the people by this 

Con~litutwn shall be maintained by the constant endeavour of the 
people, who shall ref tam from any abuse of these freedoms and right~ 
and shall always be responstble for ulilizmg them for the public 
welfare (art. 12). 

(2) No person shall be held m bondage of any kind. Involuntary 
servitude, except as pumshment lor crime, is prohibited (art. 18). 

(3) The infliction of torture by any public officer and cruel 
punishments are absolutely forbtdden (art. 36). 

Basic Law for Enl'ironmental Pollution Control (responsibliay of 
cltlzens) 
(4) Citizens shall endeavour to contnbute to the prevention of 

environmental pollution m all appropriate ways, such as co-operatmg 
with the State and wtth local government bodies 111 the implementa
tion of control measures (art. 6). 

Nature Conservation Law (obligation of the people) 
(5) The people shall endeavour properly to conserve the natural 

environment and to co-operate with the State and local pubhc bodtes 
in their tmplementatwn of the plans for conservation of the natural 
environment (art.!). 

Natural Parks Law (No. 161 of 1967), as amended, inter alia. by Law 
No. 85 of 1972 
( 6) Article 2-2 of the Natural Parks Law states that. in accordance 

wtth the basic intent of article 2 of the Nature Conservation Law (No 
85 of June 1972), the State, local public bodies. park workers and 
vtsitors to the natural parks shall all try to protect the natural scenic 
beauty and promote appropriate utilization. 

(7) Under article 3 of the Natural Parks Law. propnetary rights, 
mming rights and other property rights shall be respected, and the 
adjustment between land development and other public mterests 
shall also be taken mto consideratiOn. 

The Fundamental Law of Educatwn (compulsory education) 
(8) Persons who exercise guardianship over children must ensure 

that the children recetve nine years of general education (art. 4) 

School Educatwn Law 
(9) Persons who employ children shall ensure that the employment 

does not prevent the said children from recetving compulsory 
education (art. 16). 

(10) Persons who exercise parental authority over children or, in 
the case where there are no such persons, the guardians shall be 
obligated to send their children to an elementary school, or the 
elementary department of a school for the blind, a school for the deaf 
or a school for the handicapped, for the period from SIX years of age 
to twelve years of age. Should, however, the children be unable to 
finish the course before the end of the vear in which they attam 
twelve years of age, the parents or guardians shall be obliged. to send 
them to school unttl the end of the school year m which the chtldren 
attain 15 years of age (art. 22, para. 1). Matters regarding the 
instigation to fulfil the obligation mentioned in the precedmg 
paragraph and other necessary matters regarding the obligation shall 
be provided for by a Cabinet Order (art 22, para. 2). 

( 11) Parents or guardians must send their chtldren to a lower 
secondary school, or the lower secondary department of a school for 
the blind, a school for the deaf or a school for the handicapped, for 
the period from the beginning of the school year after they fimsh 
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elementary school to the end of the school year in which they attain 
15 years of age (art. 39, para. 1 ). Chtldren whom parents or guardians 
are obligated to send to school according to the provtswns ol the 
precedmg paragraph shall be called school-age pupils (art. 39, 
para. 2). The proviswns of article 22, paragraph 2, and article 23 shall 
apply mutatis mutandis to the obligatiOn stipulated in paragraph 1 of 
arttcle 39 (art. 39, para. 3). 

LUXEMBOURG 
[8 April1976] 

(1) There is no specific legislation in Luxembourg on the duties of 
the individual to the State. His many duties spnng from the principle 
that "ignorance ofthe Jaw is no excuse". The mdlVldual must observe 
the Jaws and regulations of the State and local communities. He must, 
on pain of punishment, refrain from acts contrary to public order: 
protection of goods and persons is assured by the penal code and its 
annexes. 

(2) The tax laws of the country determine the indtvidual's 
contnbution to the taxes and charges Jevted by the central and local 
authorities. 

(3) The contnbution of the mdividual to sickness and mvahdity 
insurance and to a pension scheme is regulated by social Jaws. 

(4) Although compulsory military servtce was terminated by the 
Act of29 June 1967, persons can be called upon m case of need under 
special acts (Act of 11 April 1796 authorizing the impressment of 
workers to gtve effect to the dectsions: the Grand Ducal Order of 27 
August 1939 authorizing the requisitiOn of all tmmovables and the 
impressment of all persons for the purpose of ensunng the security of 
the State and of persons: and the Grand Ducal Order of 6 January 
1945 concerning the administration of those parts of the country 
where the normal operation of the authorittes had been tmpeded as a 
result of the state of war). 

MAURITIUS 

[20 February 1976] 

The law of Mauritius does not 1m pose on the indivtdual any specific 
duties towards the community. 

MOROCCO 
[12 July 1976] 

( 1) Generally speaking, every right implies a duty, and 1t was 
therefore natural that, after proclmming an impressive hst of 
fundamental human rights, the Universal Declaration should estab
lish a stnct boundary in article 29 by reminding the individual: 
(a) that he has general duties to the commumty: (b) that he cannot 
exercise hts rights to the detriment of those of others, or to the 
detriment of public order and the general welfare in a democratic 
society; (c) that he cannot exercise hts rights contrary to the purposes 
and pnnciples of the United Nations. 

(2) Accordmgly, although the Universal Declaration of Human 
Rights does not promote excessive mdivtduahsm, it i~ nevertheless 
destgned to protect the human person against the abuses of tyranny 
and against subjection to groups whtch invoke the general welfare 
only to serve their own purposes of dominatiOn. To thts end, the 
DeclaratiOn has established personal rights ( nght to life, right to 
~ecurity of person. right to liberty); family rights: political rights and 
public freedoms; and social and economic rights. 

(3) Before dealing wtth the required study in accordance wtth the 
proposed plan, it ts relevant to point out that the Moroccan 
Constitution promulgated by Law No. 1. 72.061 of 23 Moharrem 1392 
( 10 March 1972) declares in its preamble: "Being aware of the need 
to mcorporate tts actions mto the framework of international 
organizations. of whtch it has become an active and dynamic 
member, the Kmgdom of Morocco subscribes to the principles, nghts 
and obligations arising from the charters of these organizations". 

(4) Similarly, the Kingdom of Morocco reaffirms its determination 
to stnve for the mamtenance of peace and security in the world. 

(5) In the context of this proclamation, the subsequent provtsions 
of the Constitution and of Moroccan domestic Jegi~lation as a whole 
apply the rules set forth in the Universal Declaration and m the later 
International Covenants on Human Rights. 

(6) With regard to the duties of the indivtdual to the community 
(Universal Declaration, art. 29, para. 1), the first general duty 
imposed on everyone is formulated in article 4 of the Constitution, 



whteh provides that: "The law is the supreme expre;;ion of the will of 
the nation. Everyone must obev the law. The law can have no 
retroactive effect·., · 

( 7) Accordingly. the obhgation to abide by the law and by all 
regulations adopted by the public authontie;, in the collective 
interests of the nation extends to everyone who resides in the 
territory of the Kmgdom, whether or not he is a citizen 

(8) Moreover, article 6 of the Com.titutwn lays down another duty 
of the indmdual to the community. that of respecting the religiOn of 
others. This clause provides that "Islam IS the rdigwn of the State, 
which guarantee> freedom of worship to all", and It IS supplemented 
by articles 220, 221 and 223 of the Penal Code, which prohibit 
mterference with freedom of wor>hip and the defacement ot 
monuments or obJect<, mcd for religwus purpo;,e;,. 

(9) Another duty provided for in article 10, paragraph 2, of the 
ConstitutiOn I> that of respect for the homes of others. The clause 
provide; that "the home 1;, mvwlable" and this prohibition makes an~ 
mdiv1dual who violates 1t !table to the penaltte;, laid down in article 
441 of the Penal Code. 

( IU) Furthermore, under article II of the ConstitutiOn, "corre
;,pondence shall be ;ecret" and the opening of or tampenng with 
correspondence by an mdlVldualis punishable under article -148 of the 
Penal Code 

(II) Article 15, paragraph 1, of the Constttutton further proclaim;. 
that "The nght to own property t5 guaranteed" and any damage done 
to the real property of another per;on ts punishable under article' 570 
and 606 of the Penal Code 

(12) L;~stly. article;, 16, 17 and Hi of the ConstitutiOn tmpose on 
everyone the duty of contnbutmg to certam expendtture;, for the 
benefit of the commumty These articles read as follow;,: 

"Arttclc 16: All citizens shall contnbutc to the detence of the 
natwn 

"Arttcle 17: Everyone shall contnbute. accordmg to hi; capactty, 
to public expen;e5. which can be established and allocated only by 
law. 10 accordance with the procedure;, provided form the pre;ent 
Constitution. 

"Article Hi: Everyone shall bear JOifltly the expenses resultmg 
from natiOnal di,astcrs " 

( 13) The meanmg of the term "duty., 'hould be defined a;, that 
which one must do, that whtch I> unpo;ed a<> a legal or moral 
obligatt<lll. 

(14) The term "commumtv" should be under\lood to mean the 
whole body of Ctltzen;,, the p~ople or the Stat<" 

( 15) With regard to "the mdlVldual's duty to oppose the demand;, 
of the cnmmumty which are incompatible with the purpose:, and 
pnnctple' of the Umtcd Natwm Charter, the Univer:,al DeclaratiOn 
and . [all the ;ubsequent] mternattonal imtruments relatmg to 
human nght;.,, tlus questiOn. which i;, ba;ed on consctentiou;, 
obJection m tht' wide;,t ;,en;,e of that term. does not concern Morocco. 
bccau'e tb natwnab are not confronted with tht> kmd of problem. 
since none of Its constitutional or legt,lattve provi'>IOns run counter to 
the pnnc1ples emhrined m the mternatwnal mstruments. 

PAKISTAN 

[J..I May JSI76] 

(I) In Pakistan, the mdtvtdual\ dutte; to the commumty have not 
been lmd down anywhere ;,pccifically m a codified form. To quote 
Gilchn;,t m his Pnnczples of Polzucal Sczeme. mdlVldual\ have "the 
dutie:, of obedtence, allegiance and ;,upport, both moral. such as by 
public servtce. and matenal, such a-. paymg taxes", toward;, the State 
which represents the community. 

(2) The following are the duties of the mdlVldual to the State, the 
fir-.t two have been recogmzed by the Com,tJtutwn of the Islamic 
Republic of Pakistan and the others arise out of legt,lation, practice, 
or stmilar sources· 

(a) Allegzance to the State. Every ctUzen owes allegiance and 
loyalty to the State He has duty to defend the State m case of war 
and to render service and loyalty in the maintenance of 1h integnty 
Mamtenance of integrity implies that a citizen is under a duty to keep 
peace and order and not to mdulge 111 violence, rebellion or 
msurrection. 

(b) Obedience to the laws. It IS the supreme duty of a citizen to 
abide faithfully by the Constitution and to obey the law. Good 
citizenship in fact consists in obedience to laws which are made for 
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the benefit and welfare of the community. Obedience to the law IS 
required not only from citizens, wherever they may be, but from 
every person who IS temporarily 111 Pakistan ObVIou;,ly such 
obed1ence is necessary in the interest and welfare of the commumtv. 
In one ca;,e the S~preme Court of Paki:,tan disapproved the 
abrogation of the Constitution by the Chief Martial Law Admtmstra
tor. 

(c) Payment of taxes. The State has to spend huge sum:, of money 
for the performance of its functions. It IS the duty of every citizen to 
pay taxes, national and local. punctually and regularly. Taxes are 
compulsory contnbutwns collected by the State to meet its expenses, 
and It i; the legal duty of each Citizen to pay them ;,o that the State 
may contmue to functton. There are different laws dealing wtth the 
collectiOn of taxes, the mam one of which is the Income Tax Act of 
1922 

(d) Exerczse of franc/use and holdmg of office.\ As Pakt<.tan I'> a 
democratic State, all adult cittzens, ;,ubject to certam qualification,, 
have the nght to vote, and they must exercise tht<. nght m electmg 
thelf representative'>. They must abo offer them;,elvcs for clectton 
Voting i;, a fundamental and es;,entml part of a citizen's dutv to the 
State Thi;, duty of the citizen ha; been regulated by the Constitution, 
the Electoral Rolls Act of 1974 and the National and Provincial 
Assemblies (Electwn) Ordinance of 1970. 

(e) Dwr to w,szst the Gm·ernment m the mamtenance of fall' and 
ordo. Without law and order no soctety can make progress It t'> 
one of the mam !unction; ot a State to mamtam law and order Tho: 
law therefore Impose:, on the citizens an obligation to mform the 
authoritte> If an offence l1d> been committed or IS contemplated and 
to render all pm,;,ible a~s1stance in the detectiOn of cnme;,. To ensure 
its ;afety the State may call upon c1tizem m times of emergency to 
render service and ass1st m the mamtenance of peace and order 

(f) Mzsccllaneous dutzes It IS the dutv ot even citizen to tender 
servtees to the State, when called upon. to do ;o, as a member of 
pubhc commtttee;,, orgamzations, local bodte;, representati\e 
Assemblies. etc. The services of eminent citizens arc requtsJtJOned 
for this purpose by a variety of law>. rule; and nottficatwm. 

(3) The meaning of the term "duty" ha;, not been defined. :~!though 
the term has been used in article 5 of the Comtttutton. Ib meanmg ts 
to be ascertamed m the light of the writmgs of the Jurists, ;,uch a' 
Salmond, Hughes and Dia;,, a; we have no case ot our courts deahng 
directly with thts pmnt. Human conduct IS controlled by InJunction;. 
prescribing what md1viduals should do or refrain from domg. Duttes 
are of different kmds-moral or legal, for example When law 
recognizes a duty. It commonly enforce;, performance of It or 
pum;hes disregard of it. It must be noted that enforcement or 
sanctwn i; generally a neces:,ary mgredtent, but not always e-.senttal. 
The duty to be enforced ;hould be enforced not only by statute Ia\\ 
but abo by the general law of the land. The Constitution nt Pakistan 
recognizes that the citizens have a duty toward'> the State and other 
member;, of the community. It consequently enforces a duty on them 
to exercise their rights, which have been guaranteed to them in thc 
Constttutwn. in 'iuch a manner m, not to destroy the nghts of others 

( -1) The meanmg of the term "community" has not hcen defined tn 
the ConstitutiOn or bv anv law of Pakistan either, but the term has 
been used m some articles .of the Conslitutwn rclatmg to fundamental 
rights. For example, article 22 states that in re;,pcct of any rehgtou-; 
m;,titution. there shall be no dtscrimmation against any commumty 111 

grantmg tax exemption:, or concesswns; and m clause 3 ot that arttcle, 
the word "community" ha;, been qualified by the word ··rehgww.". It 
has a different meamng accordmg to where it 1' u;.ed, and generally 
mean; the public A common Government I'> the basis of a 
commumty which IS founded by any number of indtviduah. 

(5) Accordmg to Black's Law Dzctzonary. "commumty'· means 
"body of people livmg m the same place, under the same law and 
regulatiOn>, who have common rights, privileges or inte1est" 
Therefore "communitv" mav sometimes mean the citizen;, of 
Pakistan as a whole ~nd soinetimes a distmct clas;, of them, a;, 
observed by the High Court of Pakistan. 

(6) Indivtduals in Paki;tan have full freedom to fulfil thelf duty to 
man and to the commumty, in the sense that there ts no law 
preventing them from fulfilhng their obligatiOns. Hm1,ever, an 
individual must perform his duty in such a manner as not to violate 
the rights and freedoms of other mdivtduals or the community a' a 
whole. An individual has two kmds of duties towards the community 
and other persons: moral and legal. Those moral duties which have 
been recogmzed by law become legal duties, and failure to perform 
them is pumshed. So far as moral duty, as recogmzed in the 



community, is concerned, the individual Is entirely free to perform It 
or not, a~d this aspect of human relations is ~egulated by social 
sanctions. For mstance, if an individual neglects h1~ moral duty to 
help the poor, needy or Sick, there is no legal pum'>hment. However, 
some moral duties relating to family, commumty and State have been 
recognized by law-for mstance, an individual's duty to mamtain hi~ 
wife and children. not to kill other persons or damage or destroy theu 
property and not to attempt to overthrow the State. These dulles 
have been mcorporated into law. violations of which are pumshed. 
and are set forth in the Penal Code of Pakistan 

(7) Individuals have a duty towards the internatiOnal commumty 
not to commit any act which might destroy world peace, but this duty 
has not received any legal sanction in Pakistan, except that following 
Pah,tan's acce<,sion to the Convention on the PreventiOn and 
Pumshment of the Crime of Genocide. that crime 1s now legally 
recogmzed m Pakistan as an offence against the International 
community. 

(8) An mdiVldualJs free to oppo~e any demands of the commumty 
which are incompalible with the purpm.es and pnnc1ples of the 
Umted Nations Charter and other mternational mstruments. This 
duty can be fulfilled by !Jim only by the formulation of strong pubhc 
opmion which rna) deter the community from the act. The mdiVIdual 
IS not supposed to take any action for thi'> purpose which is forbidden 
by law, but he can make propaganda and draw the attentiOn of the 
community by peaceful means such a~ the press. meelings, etc 

(9) The state is expected to respect the International m~trumenh to 
which It IS a party. So far, under internatiOnal law, the individual has 
not been considered as directly subject to mternatwnal duties, but he 
IS rather comidered as bemg subjeCt to the laws of the State, ~0 that 
any wrong committed by him which is in the nature of an 
mternatwnal wrong can be regulated only by muniCipal laws, and he 
can plead that he has not committed any offence under municipal law 
If the offence of whiCh he IS accused has not received recogmtwn m 
municipal law. However, as was pomted out above, m one respect 
the Government of Pakistan has recogmzed that cillzens of Pakistan 
are suhject to mternatwnal duty. PakJstan has acceded to the 
Convention on the PreventiOn and Pumshment of the Cnme of 
Genocide. If the army of PakiStan commits an act m contravention of 
the provisions of the ConventiOn, the per.,on responsible cannot 
plead that he has committed the offence under orders from his 
Government. Thus, his n::spomibiiity to observe the ConventiOn IS 

direct. 

SENEGAL 
[28 Apnl 1976] 

(I) Title II of the ConstitutiOn of the Republic of Senegal of R 
March 1903 concerns "Civil freedoms and freedom'> of the human 
pen.on" and confirms the devotion ot the Senegalese people to 
fundamental nghts, as defined m the Declaratwn of the Right:. ol 
Man and of the Citizen of 1789 and in the Umversal DeclaratiOn of 
Human Rights of 10 December 19..\8. The necessary and obv1ou-; 
consequence of th1~ recogmtwn of the fundamental nghts of the 
individual Is that he Is requned to discharge a number of duties to the 
commumty, which take the form of legal obligations to perform or to 
refrain from certain actwm.. 

(2) Article 15 of the ConstitutiOn of the Republic of Senegal states. 
"Parents have the natural nght and the duty to bring up their 
children. They shall be 'upported m that ta'k by the State and by the 
commumty" 

(3) Certain duties are also set out m Iitle I of the Penal Code. 
entitled "Crimes and offences agamst the State", '-' h1ch con tams the 
following chapters: chapter I. "Crimes and offence'> agamst State 
'ecurity", chapter III, "Crimes and offences agamst the Constitu
tiOn": chapter IV, "Cnmes and offences agamst public order". The 
numerous provisions m these chapters are designed to establish the 
duty of the individual. subject to penalties, never to engage in trea~on 
or espiOnage; impair the natiOnal defence: commit outrage> or 
conspire agam~t the authority of the State or the mtegnty of 
Senegalese terntory. or commit crimes liable to disrupt the State, be 
guilty of offences relating to the exercise of civiC nghts; or engage in 
attacks agamst freedom. 

( 4) These constitutional and legislative provJswns show that the 
duties of a Senegalese to the national commumty are the guarantee of 
the exercise of his nghts and the enJoyment of his freedoms. 

(5) The following observatiOns were made by the Government of 
Senegal on the meamng of the terms "duty" and "community" 
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(6) "Duty" as a legal obligation mcumbent on the individual. which 
may reqmre either an action or an abstentiOn from actiOn, IS an 
obligation wh1ch usually derives from general principles of law (not to 
harm others. not to enrich oneself unjustifiably at theu expense), or 
from laws m force, or from custom (criminal law, organization of the 
family under civil law). It may also be a moral obligation incumbent 
on an individual. 

(7) A "commumty" is a group of mdlVlduab umtcd by bonds of 
solidanty, havmg the same interest' 

(8) As regard> the mdividual'' right to fulfil in freedom his duty to 
man and the community. It was observed that the nghts and dut1e' of 
man cannot be restricted, provided that the exercise of mdindual 
rights does not infnnge the rights and duties of others. 

(9) Nevertheless, it is an mdlVldual\ duty to oppose any demands 
of the community which are mcompatible with the purposes and 
prmc1ples of the Charter of the United Natwm, the Umversal 
Declaration and International Covenants on Human Rights, the 
Convention on the Prevention and Pumshment of the Cnme of 
Genocide, the United Nations DeclaratiOn and the International 
Convention on the Elimmation of All Forms of Racial DIScrimma
twn, the Declaration of the United Nations Conference on the 
Human Environment and other international Imtruments relatmg to 
human nghts and freedoms. 

( 10) The concept of human rights has been put for\\ ard by wnter>, 
thmkers. philosophers and great figures m the world hi,tory since the 
dawn of ciVIlization It ha' never lost ground, on the contrary, It has 
now become the apanage of men and nations. The Umted Nation' 
has forcefully reaffirmed its high value by inscnbmg CIVIl. political. 
economic, social and cultural rights in the Umversal Declaration of 
Human Rights, unanimously adopted by Memher States. Respect for 
human rights has thm become a sacred duty, and all resistance to 
community demands which are incompatible with the purposes and 
pnnc1ple., of the Charter of the Umted Natwns. the Universal 
Declaration and the Internatwnal Covenants on Human Rights IS 
perfectly legitimate. The duty to re.<,Ist viOlations of human nghts 
deserves to be encouraged and supported. 

SOMALIA 
[29 }anuary 1976] 

(I) In accordance \\ 1th the procedure>, laws and customs of the 
Somali DemocratiC Republic, all nghts m the Unnersal Declaration 
and the InternJ!Ional Covenants on Human Rights are to be enJO)ed 
by all persons without diScrimination a'> to race, sex, language, 
religiOn, polillcal or other opmwn. natiOnal or social ongm, 
property, birth or other status 

(2) In accordance With the hrst Charter of the Supreme Revolu
tlonan· Council of 21 October 1969. based on the sacred nght of the 
peopl~ and solemn under> tanding of the Umted Nations Charter and 
the Charter of the OrganizatiOn of Afncan Umty. the people of 
Somaha decided to create a society founded on the pnnc1ple of 
popular sovereignty, equality and JW,tice and for a better social life. 
The second Charter wa> issued by the Supreme Revolutionary 
Council on the basis of the first Charter and state,, 1111er aha. that the 
Somali Democratic Republic protects the peaceful hfe of its citizens, 
;trives for the systematic improvement of their '>landard of livmg. 
safeguard' the unhmdered development of the mdiv1dual. and 
provides guarantees for the active exerciSe of fundamental nghts and 
dutie,. ThiS reqmres every citizen to share in the common re'>ponsi
bi!ity 

SRI LANKA" 
[21 January 1976] 

(I) The Prevention of Social Disahilities Act, No 21 of 1957, lays 
down certain dutie~ of the individual to the community, and 
stipulate5 that any person who imposes a social disability on another 
person by reason of such other person's caste shall be gmlty of an 
offence and shall, on convictiOn after summary tnal before a 
magistrate, be hable to imprisonment for a term not exceedmg six 
months or to a fine not exceedmg I 00 rupees 

(2) For the purpose of section 2 of the above-mentiOned Act, a 
person shall be deemed to Impose a social diSability on another 
person: 

35 For a summary of the relevant provisiOns of the new Constitu
tion of Sri Lanka, which came into force in 1978, see part two, 
paragraphs 122-124. 



(a) If he prevents or obstruct; >uch other person from or in: (1) 
being admitted a> a student to, or being employed a; a teacher m, any 
educatiOnal mstitutwn; (u) cntenng, or purcha>mg any article at, any 
~hop, market or fmr; (iii) entering, or being ;crved at, any public 
hotel, re>t-house, eating house, restaurant or any other place where 
article> of food or dnnk are sold to the public; (1v) obtmmng an} 
room for re>Idencc m a public hotel. rest-hou>e. or lodging-hou>e: (v) 
obtaining or using water from any public well, spring, water-pipe or 
any other source of wpply of water to the public; (vi) entenng. or 
obtaimng the serVIce provided at, a public hairdressmg ;alon or 
laundry: (vii) entenng any public cemetery and attending or takmg 
part m any burial or cremation therem: (viii) wearing any kind of 
clothes. head-covenng or foot-covenng at any place to which the 
public ha; access whether on payment or otherwi>e. or at the place ot 
-,uch other person\ employment, or m the coun,e of such person's 
trade. busmes; or employment; (ix) Bemg carried as a pa-;;enger m 
any public vehicle or ves;el: (x) Entenng. or bemg present in. any 
place to whiCh the public ha> access whether on payment or 
otherWI;e, other than a temple, del'llle. kol'lla. church. mo;que or 
other place of religious worship. or (ix) Bemg engaged in any lawful 
employment, or 

(b) If he prevent; or obstructs such other per< .. on. who I> the 
follower of a particular religion. from entenng. bemg present or 
wor>hippmg at any place of wop;hip to which followers of that 
religiOn have acce'>>; or 

(c) If he. as a public officer. does not perform or exercJ-;e a duty or 
power whiCh he IS legally hound to perform or exem;e for the benefit 
of ;uch other per-,on: or 

(d) If he, as the propnetor of. or a person havmg control over. or a 
person employed as a worker m, a place to which the public ha; 
access whether on payment or otherwi;e. '>UbJects such other person 
to any kind of di;criminatwn. 

SwEDEN 

[19 Januarv 1976] 

(I) In Sweden. the mternatiunal agreement; concluded by that 
State do not directly become part of Swedish law The traditional 
techmque u;ed m Sweden IS to Implement the corre;ponding 
ohligatiom. m an mdependent Swedish statute Thi> is not necessarv 
however where domestic law already contain> provision-, which 
;ati>fy the requirements of the agreement. 

(2) It follows from what ha; been smd that the Swedish courts and 
admm1strative authontie; do not directly apply the pro\I>Ions of the 
International Covenants on Human Right;. for example when 
dealing with a case mvolvmg the ImplementatiOn of human right5 and 
fundamental freedoms. but they apply tho'>e proVIsion> of Swedi;h 
law which embody the nghts and freedom<; in questiOn. 

(3) The Swedi>h ConstitutiOn provides that regulation' rclatmg to 
certam specified matters shall he laid down by law Withm this field 
one find5. tnter aha. provi>Ions on the relatiOnship bct\\een Imh
viduah and the commumty that concern obligations for the mdiVldual 
or otherwise mterfere with the pen,onal or economic affmr; of the 
mdiv1dual. The ba;ic provision on the subJect IS found m article 3 of 
chapter R, which reads 

"Provi;IOn5 concermng the relatiOn> between pnvate subjecb, 
and the community which concern obligatiOns incumbent upon 
private subjects or which otherwise mterfere m the per>onal or 
economic affair; of pnvate subjects ;hall be laid down by law. 

"Such provisions are. tiller alia. provision; which restnct the 
freedoms or nghts. or such other protection which i; granted 
Swedi>h natwnab under Articles I to 3 of Chapter 2. provi;wns 
regardmg cnminal acts and the legal consequences of such act>. 
provisions regardmg taxe> payable to the State. and provisiOns 
regardmg requisition and other such disposition.--

(4) The Constitution empowers. howe\er. the Parliament to a 
certam extent to authorize by law the Government to Issue 
regulations by way of decree; as far as matter> dealt with m article 3 
are concerned. The areas within which such authonzation mav be 
given are defined m the Constitution. . 

(5) ProviSions shall also be laid down by law m respect of the status 
of individuals and their interrelationships. Article 2 of chapter 8 thus 
stipulates: 

"Provi;Ions relating to the personal statw. of pnvate subJects or 
to their personal and ecomonic interrelationship; shall be laid 
down by law. 
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"Such provisions are. mter alia: 

"I provisiOns concerning Swedish citizenship: 
"2. provi;ions concermng the right to a family name. or 

concernmg marnage and parenthood. hentagc and tc>tamenh. or 
other famil} affair,_ 

"3. provi;ion; concermng the nght to real estate and movable 
property, concerning contracts, or concermng companie>, a"ocia
tions, communitie> and foundatiOns " 

(6) It >hould be noted that. according to the ConstitutiOn. the 
Parliament alone enact; laws. Any adopted act of law shall he 
promulgated by the Government Without delay. Furthermore. no law 
shall be amended or repealed otherwise than by law 

(7) Court; and admmi>trative authoritie> have a certam controllmg 
function m re>pect of the compatibility of laws and regulatiOn'> with 
the ConstitutiOn. A; for a regulation Issued by the Government by 
decree, it Is. thw,, in pnnciple mcumbent upon these organ' to sati,fy 
themselves that it was within the competence of the Government to 
is;ue the regulatiOn in que;twn. Similarly, courts and admmistratm; 
authonties have to make a formal examinatiOn of the laws enacted hv 
the Parliament when applymg these laws. Theoretically. these organ·, 
;hould examine not only whether an act of law has been adopted and 
whether the decision was. from a formal pomt of VIew. taken m 
conformity With the Con>titution, but they should. at the same time. 
examine whether the contents of the law are m conformitY with the 
Constitution. It I> true. however, that the courts and adm.mistrative 
authorities have shown great caution in usmg their prerogati\ e to 
examme the compatibility of law; and regulatiOns with the Comtitu
tion, and It IS generally held that a law should only be 5et a> Ide if It I'> 
mamfestly in conflict with the Constitution. 

(l:l) The Con;titution does not deal with the que>tiOn of the 
mdiv1dual's duty to oppose the demands of the commumty, m so far 
a> they are mcompatible with the purposes and pnnciples of the 
vanous Umted Nations instruments m the field of human nghts and 
fundamental freedoms The individual has. however. the ~nght to 
have his case impartially exammed by the competent court or 
admmistrative authority. as the case may be. 

THAILAND 

[2.? September N75] 

( l) The National ConstitutiOn of the Kmgdom of Thmland. chapter 
IV, sectiOn> 54---61. concerning the dut1e; of the mdiVldual to the 
community. specifies that: 

(a) Every person has the dutv to mamtam and protect the countrv. 
the religion. the King. the spir.it and the principle of democracy. -

(b) Every person ha; the duty to defend the country: 

(c) Every person has the duty to serve in the armed force; m 
accordance with the law: 

(d) Every person has the duty to comply with the law. 
(e) In the exercise of the nght to vote m electwm and the nght to 

vote in a referendum. every person has the duty to act in good faith. 
(j) Every person has the duty to pay taxes and duties m accordance 

with the law; 

(g) Every perwn has the duty to give assistance to the >erviCes of 
the country as specified by law; 

(h) Every perwn has the duty to receive education and trammg 
under the conditions and in the manner provided by the law. 

(2) The legal meaning of "duty" refer; to an act that mu'it he 
performed or that the individual mmt refrain from performing A; 
for "community", there is no use of the word in legal or court actwn; 

(3) The NatiOnal Constitution grants the indiVIdual the followmg 
rights and freedoms: 

(a) Right and freedom to follow one's own chmce of religious 
beliefs: 

(b) Right to speak, write, print and puhli;h; 

(c) Right to education: 
(d) Freedom to assemble; 

(e) Freedom of communicatiOn; 
(j) Freedom to form a;sociations: 

(g) Freedom to form political parties. 

Hence, by exercismg these rights. the indiVIdual Is then free to fulfil 
his duty to man and the community. 



UKRAINIAN SOVIET SOCIALIST REPUBLIC'" 

[8 June ]')76 J 
(I) In the Ukrainian SSR the relatiOns between the indlV!dual and 

-,octety are to a greata extent determmed by the cttizen 's legal status. 
Under the Constitutwn of the Republic. cittzens are granted and 
guaranteed a broad range of human rights and freedoms m the 
puhtical. soctal. economic and cultural sphere;,. 

(2) In additwn. the cxerctse by citizens of rights and freedom;, m 
<KCllrdance wtth thetr requirements and mterests m a ~ociali;,t WC!etv 
t;, m;,eparably linked wtth the fulfilment of their obligations Ltkc 
thetr nghts. the obligatwn;, of cttizetb are legally set out m the 
Constitution of the Ukraiman SSR and are dtrectly linked wtth and 
m-,eparable from tho;,e nghb. The ba;,tc obligation;, arc: to ob;,erve 
the Constitution. to comply with the law. to observe labour 
dt;,ctplmc, to carry out one's ;,ocial duty honorably. to respect the 
rules of the ;,oCialist community, to protect and '>trengthen communal 
soctalist property right> and to defend the country 

(J) Current legt;,latiOn embodie;, the baste (con;,tttutiOnal) obliga· 
tions of Citizens and lays down addttional reqUirements whtch are 
evtdcncc of the genumc humanism of the mutual relatwn;, between 
the State and it;, cttizen;,. For example, legtslanon on public health 
provtde;, that ctttzen;, must be careful about their health and the 
health ol other member;, of wctety. In the Code on Marnage and the 
Famtlv of the Ukrainian SSR it is emphastzed that parents mu;,t bring 
up their chddren m the sptrit of the moral code of the brotherhood ol 
commumsm and must look to thctr physical development. instruction 
and preparation for useful work m soctety 

(.f) The unity of cmzens' rights and duties in the Ukramian SSR 
implies the duty of the State to em,ure the exerw.e o! ctttzen\ nght> 
and to requtrc them to fulfil specttic obltgatwn;, Fnr example.,the 
nght to W<lrk of ctttzew, of the Ukraunan SSR tmplte;, the obligation 
of the State to ensure that all able-bodted citizen;, have the 
opportumty to exetTt>c that nght On the other hand. the dutv of the 
<:tllzcn;, to worJ.. denves from the constttuttonal pnnciple thai labour 
tn the Ukratman SSR is a duty and a matter ot honout tor C\ erv 
able-bodted ctttLen Thm, a cittzen\ nght to work t;, matched b\ his 
duty to work · 

f5) When nece;,;,ary. the State may tmpn;,e addtttonal duuc;, on 
<:ttl7en;,: compubory labour <>ervice and reqm;,ttton in case~> of natural 
dt;,a.,ten •. a number of ;upplementary obhgattons whtch mav be 
unposed on citizens m time of war. etc However. tt may not r~pcal 
the constituttonal guarantees of the exerctse of human nghh ami 
freedoms 

( 6) The democrahc foundations of a ;,ocialist soCiety requtrc that 
each CitiZen cow.cientiou;,ly fultil hts duty to soCiety and ;tnctly 
ob;,crve the law; and rule; of the socialist community The exact. 
con;,t~tent and consctentious !ulfilment by ctttzen;, of th~tr obligatiOn' 
ts a prerequt;,ite for strengthenmg ;,octal law and order, the further 
development of sociali;t democracy and the normal functwmng of 
the entire '>OCtal machmcry 

(7) The legislative embodtment ot cttizen;,' obligation; thu-; tmpltc;, 
the nght of the State to requtre cittzens to fulfil these obligation;,. In 
!act. a ;mgle nght of the State correspond-, to all the obligations of 
citizen'>: the right to requtre appropnate conduct from them. At the 
same ttme. tht> right of the State also takes the form of the duty of the 
State to provtde the neces;ary conditions for cittzens steadfastly to 
tulfil thetr obligations 

UNION OF SoviET SociALIST REPUBLICS'' 

[6 May 1976] 

(I) In the Soviet Umon. relattom between society as a whole and 
tb mdtvtdual member;, are founded on the principles of ;,octalist 
democracy The fundamental distinctiOn between ;,octalist democracy 
and all other form; of soctal relations con;tsts m the fact that power is 

3" A new Constitution (Fundamental Law) of the Ukrainian Sovtet 
Socialist Republic was adopted in 197H See also paragraph 95 below, 
111 reference to the Constitution (Fundamental Law) of the Union of 
Soviet Socialist Republics adopted on 7 October 1977. chapter 7 of 
which ts entitled "The basic nghts. freedoms and duties of cttizens of 
the USSR" 

37 A new ConstitutiOn (Fundamental Law) of the Union of Soviet 
Socialist Republic;, was adopted at the seventh (special) session of the 
Supreme Soviet of the USSR, Nmth Convocatton, on 7 October 
1977 Chapter 7 (arts. 39-69) ts entitled "The baste rights, freedoms 
and duties of cttizens of the USSR" (see para. 95 below) 
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vested 111 the people as a whole Not only pohtical power in its 
entirety but also all social nches and the control over them are 
concentrated m the hands of the workmg people. 

(2) Soctali;m free; the worker; from capitalist explottation. 
abolishe;, private owner;,hip of the m~truments and means of 
production and establishes the equal duty of all to work accordmg to 
their ability and the equal right of worker; to be patd according to the 
work performed. 

(3) The citizens of a socialist State take an active part m the 
exercise of political power and State actl\'lty Tht;, ts the expressiOn of 
true democracy based on the wtde mvolvement of the people in the 
control of soctal and State affairs. 

(.f) The functioning of the polittcal and econonuc structure of 
sociahsm serves to establish and >trengthen the objective identity of 
fundamental ;,ocial and indtvtdual interests. of the pnncipal \ita! 
objecttves of the State and the cttizen. of soctety and the indtvidual. 
Relattons between a ;octahst State and the clttzen are formed on the 
ba;,is of umty and co-operatiOn between the indtvidual and soctctv 
The um!icatwn and co-ordinatiOn of the effort;, of the State and (ts 
cittzens m wlvmg the tash of ;,ocialtst and communist development 
arc placed m the foreground. The harmonious combmatwn of State 
and tmhvtdual mtcn:sts in soctal hfe under soctaltsm represent'> one o! 
the mo;t Important element> of soctaltst democracy. 

(5) Soctalist democracy gran!'. to the \\'Otkers the widest nghts and 
liberttes on the basi;, of equality. without any dtscnmination 
whatsoever. These nght;, are assured and guaranteed bv the wctahst 
;tructure. by soctety a; a whole. wtth whtch the individual ts 
tndts;olublv linked in all fields and ;pheres of hts activtty 

(6) Wtthm the range of the numerous and multlfanom hnks 
between the mdtvidual and soctety under <;octahsm. an tmportant role 
is gtven to legal relatwnshtps. t.e those which are regulated bv rule;, 
of law Among the rules of soctahst law which dctt;rmine the legdl 
position of cinzens tn thetr mterrclatton>htp with '>Octety. the ;,et of 
constttutwnal (fundamental) right;, and dutte;, of citizen; set out in 
the ConstitutiOn (Fundamental Law) ol the USSR (chap. X, arts 
11R-IJ3) occupies a special place The prodamattun of the right;, and 
duties of ctttzens tn the Fundamental Law of the USSR me'ans that 
the SLlVtct State. actmg on behalf of soctetv. undertake; to ensure bv 
all the means at tts dtsposal. on the one hand. the enJovment of those 
nghb and, on the other hand, the lultilment bv all dttzen; o! thetr 
duttt>;,. Thus the relattons between societv and the mdtvtdual the 
socialist State as a whole and each one or'its clttzens separate!;, are 
constttutwnally latd down 

(7) The fundamental nghts and duttes of citizen-, '>Cl out 111 the 
Con-,tttution represent a h't of rectprocal right;, and duttes ot ctttzens 
and State By the same token. the m;,titutton of con-.tttutional rights 
and duttes gtvc;, concrete expre;,,wn to the bilateral nature of the 
legal relation'>htp between the <;ociahst State and tb ctttzcn;, The 
dtstmction of pnnctple between socialiq and bourgeois law ts that 
under soctahsm the citizen's dutte., to the commumty are m;,eparable 
from hts tight; and arc regarded as being mdtssolubly hnked wtth 
them. 

(H) The imtttutwn of comtttuttonal nghts and duttes n! ctttzen; o! 
the USSR ts of equally vital importance to the mdlVldual and to 
soctety The exercise of citizens' nght> and hbertte;, not onlv 
corresponds to thetr needs and mterest;, but is also an essenti;l 
condition for the normal functiomng of soctety a> a whole. At the 
same ttme. the fulfilment by ctttzens of their conslltutwnal duties t'> a 
most Important precondition for the untrammelled enjoyment of 
their nghts and for guaranteeing the condttiom, ncce55arv for ;,uch 
enjoyment The fundamental nght> and duttes of ctttzen;, of the 
USSR repre;ent the dtrect expression of the princtple. mherent in 
wctali;,t soctety. whereby the interests of the indtvtdual are vtewed a;, 
soctal mterests. and those of soctety as the interests of the indtviduals 
of whom soctety ts formed. The combination of tndivtdual and social 
interests ts an essential feature of soctaltst soctety. 

(9) In affirming man to be the most precious good, soctalist law 
does not refer to the human personality in abstracto. not to man in 
general. but to man in soctaltst soctety. Such a man is an indivtdual 
with a developed sense of the collective. an understandmg of the 
importance of hts soctal functions and an awarenes;, of belonging to 
the people-the greatest social force, performing tash of world
htstoncal significance. 

( IU) The con;tttutional duties of Sovtet citizen; include the duty to 
observe the laws of the USSR. to mamtain labour discipline, honestly 
to perform public duttes, to respect the rules of socialist society. to 
safeguard and fortify public property, to defend the socialist 



fatherland, etc. Con~tltutwnal duties presuppose the State's right, 
established by law, to demand their fulfilment from the cit1zens This 
i~ an essential pre-conditiOn of the maintenance of public order. the 
normal functiomng of the entire mechani~m of socialist society. and 
the further development of socialist democracy 

(II) The duties of citizens laid down m SovJet law meet not only 
the interests of society and of the State as a whole but also those of 
each mdividual citizen. Thus, for example, eight-year educatiOn in 
the USSR IS not only the right but also the duty of every citizen. 
Accordingly, ;endmg children to school is not only the moral nght of 
parents but also their duty, the non-fulfilment of which contradicts 
the public mterest and public morality Similarly, the nght to work 
mcludes the duty of all to work and main tam labour discipline. 

( 12) The creation of favourable conditiOns for givmg effect to and 
protecting the nghts of citizens is one of the most important tash and 
principal functions of the ~ocialist State. This purpo;e IS ;erved by a 
ramified system of economic, politicaL ideologicaL orgamzational 
and legal guarantees. The presentatiOn of material and other 
guarantees of the exercise of the nghts and freedom> of cil!zem,, 
wherein the unconditional duties of society to each of it; members 
find expression, i5 an important feature of Soviet legi;lation 
Jetermmed by the country's Fundamental Law. For example, article 
120 of the Soviety Constitution, establi~hing the nght of citizens of 
the USSR to mamtenance m old age and also m case of sickness or 
disability, provides that "this nght is ensured by the extensive 
development of social insurance of industrial, office, and professional 
workers at State expense, free medical service for the working people 
and the provision of a wide network of health resorts for the u~e of 
the working people." 

( 13) Constitutional rights and freedoms m socialist society lay 
down the nght of citizens to receive from the State and society the 
necessary matenal conditions for theu existence, the ;atlsfaction of 
theu socio-cultural and spintual needs, their participation in the 
control of social and State affairs, and their personal freedom. 

(14) The rights and duties of Citizens in a developed socialist society 
will, as the society advances towards communism. undergo certain 
qualitative changes which will eventually lead to their transformatiOn 
into unified norms of communist wciety. In the Programme of the 
Commumst Party of the Soviet Union it IS ~tated: "The entire system 
of State and public organization educates the worker~ m a spirit of 
voluntary, conscientiOus fulfilment of their duties and leads to the 
organic amalgamation of rights and duties into unified norms of 
commumst society". 

VENEZUELA 

[29 July 1976] 

(I) The notiOn of community should compnse the State entity. 
made up of the followmg elements: terntory. population and power. 

(2) The terntory IS defined m the Constitution in the followmg 
terms: 

"Arllcle 7. The natiOnal territory is that which belonged to the 
Captamcy General of Venezuela before the political tran;forma
tion initiated in 1810, with the mod1ficatiom resultmg from treatie; 
concluded by the Republic. 

"The Sovereignty, authority and vigilance over the terntonal 
sea, the contiguous maritime zone, the continental shelf and the mr 
space, as well as the ownership and exploitatiOn of property and 
resources contained within them, shall be exercised to the extent 
and under the conditions determined by law." 

(3) The population i~ composed of all perwns in the territory, 
whether nationals or foreigners. Power is understood in two ;enses: 
from the top downwards, which prevent> anarchy; and from the 
bottom upwards, which is the will of the people democratically 
expressed. 

(4) The commumty, Identified in this case with the reality of the 
State, 1mpo~es duties and !Imitations on individuals in the exercise of 
their rights. 

(5) The Venezuelan Constitution distmguishes between the two 
concepts referred to in the preceding paragraph as duties and 
limitations. 

(6) Duties are prescnbed in the Fundamental Law of Venezuela in 
two ways: 

(a) In title III, chapter II, of the Constitution, entitled "Duties", 
which reads: 

"Arttc/e 51. It shall be the duty of Venezuelans to honour and 
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defend their country, and to sate guard and protect the intere~t> of 
the nation. 

"Art1cle 52. Both Venewelam and aliens ~hall comply with 
and obey the Constitution and the law;, and the decrees. 
resolutions and orders issued by legitimate agenCies of the Public 
Power in the exercise of their function~. 

"Article 53. Military service shall be compulsory and ;hall be 
rendered without distinction as to class or ;ocial conditwn. for the 
periods and on the occasions fixed by law. 

"Article 54. Labour is a duty of every person fit to perform It 

"Arucle 55. Education shall be compulsory within the degree 
and conditions fixed by law. Parents and representatives me 
responsible for compliance with this duty and the State >hall 
provide the means by which all may comply With it. 

"Article 56. Every person shall be bound to contnbute to the 
public expenditures 

"Article 57. The obligatiOns that are mcumbent upon the State 
With respect to the assistance, educatiOn and well-bemg of the 
people shall not exclude those which, by virtue of wc1al solidanty, 
are mcumbent on individuals according to their capacity The law 
may impose compliance with these obligatiOns in those ca'>es where 
it may be necessary. It may also impose on persons who aspue to 
practise specified professions, the duty of rendenng service for a 
certam time in the places and under the conditions indicated " 

(b) In addition to the foregomg dut1e;, various parts of the 
Con~t1tution contam rules such a~ the following: 

(i) The obligatiOn to submit to health measure>. 

"Article 76. Every person >hall have the nght to protection of 
his health. 

'The authorities shall supervise the maintenance of public health 
and shall provide the means of prevention and attention for those 
who lack them. 

"Every person shall be bound to submit to the health measure; 
established by law, within limits impo~ed by re>pect for the human 
person " 

(ii) The obligation to belong to a profe>swnal aswciation: 

"Article 82. The professions that reqmre a diploma and the 
conditiOns for the exercise thereof shall be determmed by law. 

"ProfessiOnal association (colegtaCI6n) is compubory for the 
practice of those university professions that are determined by 
law." 

(m) The duty to vote: 

"Article 110. Voting is a nght and a public functiOn. Its 
exercise shall be compulsory, within the limits and conditions 
established by law." 

D. Comments by specialized agencies relating to the 
individual's duties to the community 

65. The Secretary-General, on behalf of the Special 
Rapporteur, transmitted to specialized agencies a 
questionnaire in connection with the present study. The 
following information relating to the duties of the 
individual to the community was received in response 
to the questionnaire: 38 

INTERNATIONAL LABOUR 0RGANISATION 

(ILO) 
[17 September 1975] 

(a) General comments 
( 1) In general, ILO conventions are not directly concerned with the 

duties of the mdiv1dual to the community. Certain provisions, 
however, can be considered as recognizmg such duties, and attentiOn 
might be drawn in particular to the Forced Labour Convention, 1930 
(No. 29), article 2, paragraph 2 (a), (b), (d) and (e), which provides: 

"2. Nevertheless, for the purposes of this Convention, the term 
'forced or compulsory labour' shall not include: 

"(a) any work or service exacted m virtue of compulsory military 
service laws for work of a purely military character; 

38 The replies of the specialized agencies were received on the 
dates shown m parentheses following the name of the agency. 



"(b) any work or service which forms part of the normal CIVll 
obligations of the citizens of a fully self-govermng country; 

"(d) any work or service exacted in ca~es of emergency, that 1s to 
~ay, in the event of war or of a calamity or threatened calamity, 
such as fire, flood, famme, earthquake, violent epidemic or 
epizootic diseases. invaswn by animal, insect or vegetable pesb, 
and in general any circumstance that would endanger the existence 
or the well-being of the whole or part of the population; 
"(e) minor communal services of a kmd which, being performed by 
the members of the community in the direct interest of the smd 
community, can therefore be considered as normal civic obliga
tions incumbent upon the members of the commumty, provided 
that the members of the commumty or their duect representa!ive~ 
'>hall have the right to be con~ulted in regard to the need for such 
services. 

(b) Jurisprudence relatmg to the mdividua/'s 
duties to the community 

Dwv to perform compulsory military service (Convention No. 29, 
art. 2, para. 2 (a)) 

(2) Under this proviswn "work or service exacted in vlftue of 
compubory military serv1ce laws for work of a purely military 
character" i~ excluded from the term "forced or compulsory labour". 
The Commi!tee of Experts on the Application of Conventions and 
Recommendations (sub5equently referred to as the Committee of 
Experts) ha5 consistently emphasized that it IS only work of a purely 
militarv character that is excluded from the definitwn of forced 
labour: and has thus considered the a>5Jgnment of conscnpts to other 
work (such as agricultural work. public works, constructwn works) to 
be mcompat1ble with the ConventiOn (Report of the CommJttee of 
Expt:rb,''' l%2, part three, para5. 77-7X. ihl£1 .. l%4. pp 71-72) 

Work or service which forms part of normal cine obhgatwns of the 
Citizens of a fully self-governing countrv ( Com•enuon No. 29, art. 2, 
para. 2 (b)) 

(3) Examples of work which the Committee of Expert> has 
considered as forming part of normal civic obligations, and thus 
excluded from the term "forced or compulsory labour", include the 
following: 

" ... compulsory JUry service, the duty to assist a person in 
danger or to assist m the enforcement of law and order" (Report of 
the Committee of Experts, 1968, part three, para. 37). 
(4) On the other hand, the Committee of Experts has held that 

compubory labour on public work> ~uch as road construction I> not a 
normal civic obligation; thJ5 concept applies only to work> of 
mamtenance and cleaning of local roads with the exception of paved 
roads (Report of the Committee of Experts, 1954, p. 29). 

Work or sen'ices exacted m cases of emergency (Conventwn No 29, 
art. 2, para. 2 (d)) 

(5) The Committee of Experts has consistently insisted on the 
observance of all the reqmrements of this exceptwn to the definitiOn 
of the term "forced or compubory labour", i e. there must be a 
genuine and present emergency endangering the existence or 
well-bemg of the whole or part of the community of the kmd 
illustrated in the wording of the Convention: the power to exact 
labour must be limited to the period of the emergency, and the 
compul~ory labour imposed must be stnctly nece55ary to deal w1th 
the exigencies of the emergency situatwn (>ee, in particular, the 
Report of the Committee of Experts, 1962, part three, para>. 59-61, 
63 and 85-86; ibid., 1968, part three, paras. 39 and 51-54). Example~ 
of legislatiOn related to emergencies but worded in terms permittmg 
the call-up of labour in a wider range of circumstances mclude the 
followmg: 

(a) Legislation permitting the reqmsition of the 5ervices of the 
employee> of an undertaking or service whose efficiency I5 en
dangered "when circumstances so demand" (Report of the Com
mittee of Experts, 1962, p. 53); 

(b) Legislation permitting the call-up of civilian' to satJsfy the 
needs of national defence, which was defined as comprismg all 
measures taken by the State to protect the VJtalmterests of the nation 

30 The Report of the Commi!tee of Experts on the Application of 
Conventions and Recommendations is pubh~hed each year as Report 
III (Part 4) to the International Labour Conference. 

32 

from substan!ial interference and disturbance (ibid , 1968, pp 
50--51): 

(c) Legislation permitting the call-up of civihans "to meet 
abnormal situatwm of any kind liable to impair or to d1~turb the 
economic or 5ociallife of the country" (ibid., 1970, pp. 6+-65); 

(d) Legislation permitting compulsory labour in case of shortage of 
manpower for carrying out important state work (ibid., 1971, p. 7R). 

Minor communal serl'ices (Convention No. 29, art. 2. para. 2 (e)) 

(6) The Committee of Experts has spelled out the general 
principles governing minor communal >ervJces falling outside the 
scope of the Conventwn as follow5: 

(a) The services must be "mmor", that i> to say essentially 
mamtenance work and, in exceptiOnal cases, the erection or 
Improvement of buildmgs to Improve the social conditwn> of the 
populatwn Itself (a small school, a medical consultation and 
treatment room, etc ); 

(b) The services must be "communal" ~ervice> performed "in the 
direct interest of the commumty" of the VIllage and not works 
intended to benefit a much wider group; 

(c) Finally. the population itself. i.e the members of the 
community which have to perform the services or the1r d1rect 
representatives, e.g. the Village council, must have the nght to be 
consulted in regard to the need for such services (Report of the 
Committee of Experts, 1962, part three, para. 66; ibid., 1968, part 
three, para. 40). 

UNITED NATIONS EDUCATIONAL. 
SCIENTIFIC AND CULTURAL ORGANIZATION 

(UNESCO) 

[3 .'>cplclllher 1975) 

(1) The dut1es mentwned most frequently seem to be the duty to 
work, the duty to pay taxes and the duty to defend one's country. 

(2) An mteresting concept is that of the correlatwn between the 
duty to educate oneself and the duty to use one's knowledge for the 
good of the commumty. Thus, an indlVldual has a right to educatiOn 
and a right to work m which this knowledge can be used. Th1s leads to 
the 1dea that the planmng of education and of technical trammg I> 
necessary if a person is to be able to exercise h1s nght to fulfil h1s duty 
to the community. Although in most case~ this mvolves a right to 
non-interference by the State (not preventmg the individual from 
working. from doing his military service, etc.), this right become> a 
clmm m contemporary society, smce the State must act to make it 
pos5ible for the duty to be done (full employment, constructwn of 
schools, creatwn of conditions for national service which respect 
human dignity, etc.). 

(3) The ability of a State to render possible the fulfilment of the 
individual's du!ies, in freedom, IS perhaps a more valid criterion than 
the "formal freedoms" evaluating effective respect for human rights. 

( 4) The interpretatiOn and meamng of the words "hi5 duty to man" 
may, for example, be the consequence of religious precepts such a~ 
the act of conversion, refu~al to accept a blood transfuswn, etc. 

WoRLD HEALTH ORGANIZATION 

(WHO) 
[/9 September 1975] 

There are certain provisions of natiOnal leg1slatwn dealing with 
obligations of the citizen such as· to prov1de first aid m emergencies 
or urgent cases, withm the limns of theu abilitie5. to submit to health 
exammatwns or vaccinatwns for the prevention of communicable 
disea5es (as well as the related provisions regarding compensation for 
serious consequences of vaccination complications ~uffered as the 
result of mandatory or publicly recommended vaccmation); to notify 
the health authonties when suffering from commumcable diseases 
(including venereal diseases) or havmg been exposed to mfection and 
to undergo exammation, treatment, surveillance, isolatiOn or hm,pi
talization (the latter measures may at the same time constitute a 
limitatwn of the freedom of movement and the nght to liberty and 
secunty of the individual). 

E. Review of constitutional and other provasaons in 
selected legal systems of States Members of the 
United Nations relating to the individual's duties to 
the community 



66. In order to present a more complete compara
tive review of the constitutional. legislative and regula
tory provisions relating to the individual's duties to the 
community and to draw certain conclusions, the Special 
Rapporteur has taken into consideration not only the 
replies submitted by Governments and specialized 
agencies (see sections C and D above) but also relevant 
provisions of the legal systems of the following States 
Members of the United Nations: 

ALBANIA 

67. The Constitution of Albania40 of 14 March 1946, 
revised on 4 July 1950 and amended in 1953, 1954 and 
1958, provides in chapter III, articles 14 to 40, for the 
rights and duties of citizens. The most important 
provisions relating to the duties of the citizens are the 
following: 

Article 14 All citizens are equal before the law. It is their duty to 
comply with the Constitution and the law; .. 

Article 19. 
Parents have the same obligations and dutie; towards the children 

born outside theu marriage as they have towards chtldren born within 
their marnage. . . . 

Arttcle 35. Every Citizen IS duty-bound to safeguard and consoli
date social property (state and co-operative property), the sacred and 
inviolable basts of the people ·s democracy. the source of power of the 
Fatherland, of the welfare and culture of all the working people. 

Those who lay hand5 on social property are enemies of the people. 

Article 36. Protection of the Fatherland IS the wpreme duty and 
the htghest honour of every citizen. Betrayal of the people is the 
greatest felony Mthtary servtce is compulwry for all citizens. 

Article 37 All citizens are obliged to pay taxes in proportion to 
thetr economic possibilities ... 

BOTSWANA 

68. The Constitution of Botswana41 of 30 Septem
ber 1966, as amended in 1969 and 1970, provides, inter 
alia: 

Sectwn 6 (I) No person shall be held m ;lavery or 'ocrvttude 
( 2) No per;on ;hall he requtred to perform forced labour 

(3) For the purposes of tht'> -;ection. the expresston "Jorccd labour" 
doe' not include-

(c) any labour requtred of a member of a di,Clphned force in 
pur;uance of hi; duttes as such or, m the ca;e of a person who ha' 
con;ctenuou\ obJecttom, to serviCe a; a member of a naval, n11htary 
or a1r force. any labour that that per;on ts requtred by law to perform 
in place of such .,crvJce. 

(<') any labour reawnabl) required as part of rea,onable and normal 
communal or other c1vic obhgatJOn\. 

BULGARIA 

69. The Constitution of Bulgaria,42 adopted on 4 
December 1947, amended in 1961 and 1965, provides, 
inter alia: 

Article 73 C1tizens have the right to \\ork 

WorJ.. ts a dutv and a matter of honor for evcrv able-bodied ctttzen 
It " the dut) of every CJtJzen to engage m socially useful labor and 
work accordmg to h1\ power; and ahihty. 
Citizen;' labor .,ervice obhgatwn; are determined by a ;pecial law. 

40 A. J. Peaslee, Constitutions of Natwns, rev1sed 3rd ed. (The 
Hague, Martinus Nijhoff), vol. III (1968). pp. 6-17. 

41 A. P. Blaustem and G. H. Flanz. Constttutwns of the Countries 
of the World (Dobbs Ferry. N.Y .. Oceana Publications). vol. II. 
Botswana (Issued July 1972). 

42 Peaslee, op. cit., revised 3rd ed., vol. III (1968), pp. 96-110. 
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Article 40 The defence of the country 1\ a ;upreme duty and a 
matter ot honor for every cttJzen .. 

Article 41 Ml11tary ;ervtet~ 1s compubory for all cJtJzcn' 111 

accordance wtth the >peCial law,. 
Arllclc 42. C!ttzens are bound to ob,crvc the C<Jn;tJtuuon ,mJ the 

law., of the country ;tnctlv and con\cJenttou;ly 

Artf(/e 43 Citizen:, are bound to protect nat1onal propertv ,md lw 
all thetr actions to help promote the nation'' economic, cultural ,md 
defem1ve power and the welfare of the people. 

Arllclc 4-1 The cJttzen;' tax ob!Jgatiom arc repartJtJOJll~d 111 
accordance w1th the1r pavmg ahll1ty. The ubhgatlon; and o.cmptlon' 
from them are eo,tabh;hed only hy Ia\\ 

CHINA 

70. The Constitution of the People's Republic of 
China,43 adopted on 5 March 1978 by the Fifth 
National People's Congress of the People's Republic of 
China at its first session, provides in chapter III for the 
following duties of Chinese citizens: 

Article 56. Citizens must :,upport the leadership of the Commu
mst Party of China, support the wciabt system, safeguard the 
unificatiOn of the motherland and the unity of all natwnahties in our 
country and abide by the constttutwn and the law 

Arllcle 57. Citizens must take care of and protect public property, 
observe labour discipline, observe public order, respect social ethtcs 
and safeguard state secrets 

Article 58. It IS the lofty duty of every ctttzen to defend the 
motherland and resist aggresswn. 

It " the honourable ohhgatton ot cttlzen:, to pcrtorm m1htary 
;ervin: and to join the mllttla accordmg to the law. 

COLOMBIA 

71. The Political Constitution of Columbia-l-+ of 4 
August 1886, as amended up to 1960, states the 
following: 

Article 10. It is the duty of all nationals and foreigners in 
Colombia to live in submission to the Constitution and to re:,pect and 
obey the authorities. 

Article 50. The laws shall regulate the civil status of all persons 
and define their consequent rights and duties .... 

Article 51. The laws :,hall determine the responsibtlity to be 
incurred by public officials of all classes who vwlate the rights 
guaranteed by thts title. 

Article 165. All Colombians are bound to bear arms when public 
necessity so requires, m order to defend the independence of the 
Natwn and the institutions of the country. 

CosTA RicA 
72. The Constitution of the Republic of Costa 

Rica45 of 7 November 1949, as amended up to 1963, 
provides the following: 

Article 18. Costa Rtcans must observe the Constitution and the 
laws. must serve and defend their country. and contnbute to the 
public expenses. 

Arttcle 56 Labor i:, a nght of the mdiVIdual and ob!Jgatton to 
SOCiety .... 

Further, title VIII, under the title "Political rights and 
duties, Chapter I. Citizens", states: 

Article 90. Citizenship is the aggregate of political rights and 
duties which pertain to Costa Ricans of e1ther sex, over twenty years 
of age. 

CUBA 

73. The Fundamental Law of Cuba46 of 7 February 

43 Peking Revtew, No. 11, 17 March 1978. pp. 5-14. 
44 Peaslee, op. cit .. revised 3rd ed .. vol. IV (1970), pp. 279-323. 

45 Ibid., pp. 328-362. 
46 lbtd.' pp. 367-422. 



1959, as amended in 1959, 1960, 1961 and 1962, 
provides the following: 

Article 8. C1tizensh1p mvolves duties and rights, the adequate 
exemse of wh1ch shall be regulated by law. 

Article 9. Every Cuban is obligated: 
(a) To serve his country with arms in those cases and in the manner 

established by law; 

(b) To contribute to the public expenditures m the manner and 
amount provided by law; 

(c) To comply with the Fundamental Law and the Law~ of the 
Republic and to conduct himself m a civic manner, mculcatmg this 
practice in h1s own children and those under h1s care, m~tilling m 
them the pure~t national conscience. 

Article 97. Universal, equal. and secret suffrage is established for 
all Cuban Citizens as a right, duty, and function. 

This functwn ~hall be compulsory and everyone who fails to vote at 
an electwn or referendum. except for an Impediment admitted by 
law. shall be subject to the penalties 1m posed on him by law and shall 
be meligible to hold any magistracy or public office of any kind for 
two yean, from the date of the infraction. 

CYPRUS 

74. The Constitution of Cyprus47 contains the 
following basic provision: 

Article 24 1. Every person is bound to contnbute according to h1s 
means towards the public burdens. 

CZECHOSLOVAKIA 

75. The Constitution of Czechoslovakia4H of 11 July 
1960 provides the following in chapter II, relating to the 
duties of the individual to the community: 

Article 19 ( 1) In a society of the working people in which 
exploitation of man by man has been abolished. the advancement and 
mterests of each member are in accord with the advancement and 
interests of the whole community. The nghts, freedoms and duties of 
citizens shall therefore serve both the free and complete expressiOn of 
the personality of the mdiv1dual and the strengthemng and growth of 
socialist society; they :;hall be broadened and deepened with its 
development. 

(2) In a society of the working people the indiVIdual can fully 
develop his capabilities and assert his true mterests only by active 
participation m the development of society as a whole. and 
particularly by undertakmg an appropriate share of soc1al work. 
Therefore, work in the interests of the commumty shall be a pnmary 
duty and the nght to work a pnmary right of every citizen. 

Article 20. (1) All citizens shall have equal nghts and equal 
duties. 

DoMINICAN REPUBLIC 

76. The Constitution of the Dominican Republic of 
28 November 1966,49 in section II of title II, entitled 
"Duties", provides: 

Article 9. Recogmzing that the privileges granted and guaranteed 
in the precedmg article of this Constitution presume the existence of 
a correlative legal and moral responsibility that 1s binding on the 
conduct of man m society, the following are declared to be 
fundamental duties: 

(a) To respect and comply w1th the Constitution and the laws; to 
respect and obey the authonties established by them. 

(b) Every able-bodied Dominican has the duty to perform the 
Civilian and military services hi:; country may reqmre for its defence 
and preservation. 

47 Ibid., vol. III (1968), pp 138-221 See also C. G. Tornaritis, 
"The human rights as recognized and protected by law with special 
reference to the law of Cyprus", communicatiOn made to the 
Colloquium on Human Rights held at Berlin from 4 to 8 October 
1966, issued by the Public Information Office, Cypru:>, 1967. 
pp. 10-15. 

48 Peaslee, op. ell., revised 3rd ed., vol. III (1968). pp. 225-249. 
49 Ibid., vol. IV (1970). pp. 427-455. 
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(c) The inhabitants of the Republic must refrain from any act 
prejudicial to Its stability, mdependence, or sovereignty and. m the 
event of public disaster, they have the duty of rendenng any :;ervices 
of which they are capable. 

(d) Every Dominican citizen ha:; the duty to vote. provided he has 
the legal capacity to do so. 

(e) To contribute to his public expenditure:> in proportion to h1s 
taxable capacity. 

(j) Every person has the obligatwn to engage in work of h1s own 
chmce in order to provide fittingly for the maintenance of himself and 
his family. to achieve the broadest pos:-.ible Improvement of his 
personality. and to contribute to the well-being and progre:>s of 
society. 

(g) It is a duty of all persons who mhab1t the terntory of the 
Dominican Republic to attend the educatwnal mstitutions of the 
nation in order to acquire, at least. an elementary education. 

(h) Every person ha> the duty to co-operate with the state in 
respect of soc1al assistance and soc1al security, in accordance w1th his 
po~'Ibilit1es. 

(1) Every foreigner ha:; the duty to refrain from participating in 
poliucal activities within Domimcan territory. 

Article 10. The enumeration contained in Articles 8 and 9 is not 
re:;trictive and hence does not exclude the existence of other nghts 
and duties of the same nature. 

EGYPT 

77. The Constitution of the Arab Republic of 
Egypt so of 11 September 1971 provides, inter alia. the 
following: 

Article 3. Sovereignty belongs to the people who are the :;ole 
source of power. The people shall exercise th1s ~overe1gnty, shall 
protect and safeguard national umty in the manner established by the 
Constitution. 

Amcle 13. Work'' a nght. a duty and an honor guaranteed bv the 
State .... 

Article 14. Public duties are a right of Citizens and a responsibility 
for those who undertake them in the service of the people. 

Article 21. The eradication of Illiteracy is a national duty for the 
realization of which all the powers of the people must be mobilized. 

Further, title III of the Constitution, relating to 
liberties, rights and public duties, provides, inter alia, 
the following: 

Article 40. C1t1zens are equal before the law. They have equal 
rights and public duties without d1stmction of race, origin. language, 
religwn or creed. 

Art1cle 58. The defence of the country and 1ts territory i:; a sacred 
duty and military service IS obligatory in accordance With the law 

ArttL·!e 59. The protectiOn and strengthening of the soc1ah't 
achievements is a national duty. 

Article 60. The preservatiOn of the natwnal unity and State 
secrets is the duty of all citizens 

Article 61. Payment of taxes and public charges IS a duty m 
accordance With the law. 

Article 62. The citizen has the right of election. the right to be a 
candidate and to express his opinion in the course of referenda. in 
accordance with the provisions of the law. Participation m public life 
IS a national duty. 

FINLAND 

78. The Constitution Act of Finland51 of 17 July 
1919, as amended in 1947, 1956 and 1957, contains 
certain provisions relating to the duties of the indi
vidual to the community: 

Arttcle 9. The fact of belonging to any special religwu:; commu
mty or of not belongmg to any wch community shall in no way 
detract from the rights and duties of Finnish citizens. In respect to 
public posts and offices restrictions defined by law shall, however, 
remain m force until otherwise enacted. 

50 Peaslee, op. cit .. revised 4th ed., vol. I (1974), pp. 152-174. 
51 Peaslee, op. cu., revised 3rd ed., vol. III (1968). pp. 271-307. 



Arttcle 75. Every Finmsh citizen mu~t take part in. or make hi; 
contnbution to, the defence of the country as prescribed by law .. 

FRANCE 

79. The French Constitution52 adopted by the 
Referendum of 28 September 1958 and promulgated on 
4 October 1958. as amended on 18 May 1960, 28 
October 1962 and 30 December 1963, provides, inter 
alia, the following: 

Arttcle 34 ... 

Law' ;hall establish the regulatiom conccrnmg: 
Civil right; and the fundamental guarantee~ granted to the citizens 

for the exercise of their public libertie~. the obhgatiom, unposed by 
the natwnal defense upon the pen,om, and property of citizens; 

GABON 

80. The Constitution of the Republic of Gabon53 of 
21 February l 961. amended in 1966 and 1968, provides. 
in the preamble: 

The Gabone;e people. consciOus of their re;ponsibility before 
God, moved by a determmation to safeguard their mdependence and 
national umty and to order commumty life accordmg to the principles 
of ;ocial justice. reaffirm solemnly the righb and libcrtic; of man 
defined in 1789 and com.ecrated bv the Univer,al Declaration of 
[Human Righb]m 1948. · 

Further, article ], paragraph (10). provides: 
The care to be given to children and their education 'hall 

constitute. for parents. a natural nght and a duty which they -,hall 
exercise under the ;urvciiiance and with the a;sistance of the State 
and public collectiVIties ... 

GUINEA 

81. The Constitution of the Republic of Guinea54 

of November l 958 provides. in the preamble: 
The State of Gumea adhere> fullv to the Charter of the Umted 

NatiOn; and to the Universal Declaration of Human Right;. It 
proclauns the equaltty and ;oltdanty of all Ih citizens without 
di'itmcti<m a; to race, sex or creed. 

In title X, under the heading '"On the rights and 
fundamental duties of citizens", it also states the 
following: 

Article -17. All cttlzens of the Republic of Gumea shall conform to 
the Con;tttutton and other law; of the Republtc. pay their taxes and 
fulfil m an honest manner thetr civtc duttes. 

Article .f.8. The defense of the nation; ts the ;acred duty of everv 
ctttzen of the Republic of Gumea 

ITALY 

82. The Constitution of Italv~5 of 27 December 
1947, as amended on 11 March .1953 and 9 February 
1963, states the following under the heading "Basic 
principles": 

Arllcle 2. The Republic recognize; and guarantee; the mviolable 
rights ot man. both as an indivtdual and as a member of the >OCial 
g(oup; m whtch hts personality find> expression. and Impo;e; the 
performance of unalterable duties of a political, economic and social 
nature. 

Arttcle 4 . ... Every clttzen shall undertake. accordmg to his 
posstbilities and his own choice, an actiVIty or a functiOn contnbuting 
to the material and moral progress of society. 

Further. in part one, ''Rights and duties of private 
citizens", the following articles appear. 
Under title I, "Civil relations": 

oc lbtd .. pp. 312-330. 
53 Blaustem and Flanz, op. ctt., vol. V, Gabon (Issued February 

1974). 
54 Peaslee, op. ell .. revised 3rd ed , vol. I (1965). pp. 232-238. 

55 Ibtd., vol III (1968), pp. 500-527. 
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Aruclc 28. Officials and employees of the State and ot public 
bodte5 are dtrectly re;ponsible, accordmg to the cnmmal. CIVIl and 
admimstrative laws. for act; committed in vwlatwn of tights. In such 
cases, civil responsibility extends to the State and to public bodies. 

Under title II, "Ethical and social relations": 
Arttcle 30. It ts the duty and nght of parents to support, in;truct 

and educate thcJT children, even those born out of wedlock .. 

Under title III. "Economic relations": 
Aracle 37. Female labour enJoys equal righh and the ;arne wage' 

for the same work a; male labour Condition; of work mmt make it 
possible for them to fulfil their essential farmly duttes and provide for 
the adequate protectiOn of mothers and children 

Under title IV. "Political relations": 
Article -18. All pnvate Cihzens. male or female. who are of age. 

are entitled to vote. Votes are personal, equal, free and >ecret. To 
vote i> a ctvic duty .... 

Amcle 52. The defence of the country '' a moral duty of every 
cttizen. Military service ts compulsory. withm the limit; and in the 
manner laid down by law The fulfilment of military duty >hall not 
preJudice the employment of the person concerned. nor the exercise 
of hi; political nghts 

ArtiCle 53. Everyone shall contribute to public expendtture in 
proportion to his resources . . . 

Article 5.f.. All citizens have the duty of fealty to the Republic and 
;hall respect the Constttutwn and the laws 

Cttizen; to whom public functwm are entrusted shall execute them 
in a dtsciplined and honorable manner 'weanng an oath to fultil <>uch 
conditions in those ca;es pre;cnbed by law 

KENYA 

83. The constitution of Kenya50 of 12 December 
1963, as revised in 1965 and further amended in 1967, 
states, inter alia. the following: 

Arncle 17 (1) No pen.on ;hall be held m ;lavery or servitude 

(2) No person ;hall be reqUired to perform forced labour 
(3) For the purpose'> of this ;ecnon, the expres;wn "forced labour" 

does not mclude: 

(e) any labour rea!>onably reqUired as part of rca;onable and 
normal communal or other ctvtc obligations. 

LIBYAN ARAB JAMAHIRIYA 

84. The provisional Constitution of Libya57 of 11 
December 1969 provides: 

Arucle 16. Defense of the homeland is a 'acred duty. Mtlitary 
'ervtce t; an honm tor the LtlJy<m people. 

Arttcle 17. No tax wtll be imposed. modified or cancelled and no 
one will be exempted from paymg taxe~ except in accordance wtth the 
law 

MEXICO 

85. The Constitution of Mexico5~ of 31 January 
1917, as amended to 11 October 1966. provides the 
following: 

Arttcle 5. No one can be compelled to render personal 'er\'lce~ 
without due remuneration and wtthout his full consent, exceptmg 
labor Impo;ed as a penalty b) the JUdiCiary. which '>hall be governed 
by the provision; of clauses I and II of Article 123. 

Only the following public services shall be obligatory. 'ubject to 
the conditions set forth in the re~pecttve laws: mthtary servtce and 
Jury service as well as the dtscharge of the office of municipal 
councilman and offices of direct or tndirect popular electiOn Duties 
in relation to election> and the census shall be compulwry and 
unpaid. Professional services of a social character 'hall be compul
sory and paid according to the provtswns of law and wtth the 
exceptions fixed thereby . . . 

5o lbtd., vol. I (1965), pp. 257-418. 
57 Blaustem and Flanz, op. cit .. vol. VII. Ltbya (tssued February 

1974). 
58 Peaslee, op. cit., revised 3rd ed., vol. IV (1970), pp. 891-954. 



Further, article 36 provides that: 
The obligations of cttizens of the Republic are: 

I To register on the tax lists of the mumcipality declanng the 
property they possess, the mdustry, profe~swn, or occupation by 
which they substst; and also to regtster in the electoral poll-books, 
according to the provisions prescribed by law; 

II. To enlist in the National Guard; 

III. To vote in popular elections in the electoral district to which 
they belong, 

IV. To serve in the elective offices in the Federation or of the 
States, whtch shallm no case be gratuitous; 

V. To ;erve council posttions where they reside, and to fulfil 
electoral and Jury functions. 

MONGOLIA 

86. The Constitution of the Mongolian People's 
Republic of 6 July 19605 '! in chapter eight. entitled 
"The fundamental duties of the citizens", states the 
following: 

Article 89. It is the dutv of everv citizen of the Mongolian 
People's Republic: · · 

(a) to devote all hts efforts and knowledge to the buildmg of 
socialism, remembenng that honest and conscientwus work for the 
benefit of society is the ;ource of the increasing wealth and might of 
the socialist state and of the nsing livmg standard of the workmg 
people; 

(b) to conform stnctly to the Constitution of the Mongolian 
People's Republic, abtde strictly by the laws and observe labour 
discipline, adhere to the rnles of the soctalist way of life and ;truggle 
actively agamst all anti-soctal manifestations; 

(c) to ensure the unity of personal and ;ocial interests and give 
pnority to soctal and state interest>; 

(d) to safeguard, a> somethmg dear to him, the sacred and 
inviolable foundation of the socialist system-public soctalist prop
erty-and to do everything to strengthen and mcrease tt; 

(e) to regard the >trengthenmg of internatiOnal fncnd;hip between 
peoples as an objective necesstty, and in his own practtcal work to 
promote greater friendship and wlidarity among the working people, 
to promote the unity and solidarity of the peoples of the sociali~t 
camp, headed by the Soviet Unwn. to struggle with determination 
agam;t all manifestations detnmental to this sacred friendshtp and 
unity; 

(f) to train the rising generation in a ~pmt of industry. dtsciphne 
and orgamzation, collectlVlsm and respect for the interests of society. 
in a ;pirit of a commumst attitude to labour and to soctahst property. 
a spint of unbounded loyalty to the soctalist fatherland, the Ideas of 
commumsm and the pnnctples of proletarian mternatwnali;m. m a 
spmt of respect for all working people regardless of their nattonality, 

(g) to promote the consolidatiOn of the people's democratic 
system. to preserve strictly state secrets and to be vtgtlant in re;pect 
of enemtes; 

(h) to defend the soctalist fatherland from its enemtes a; ;omethmg 
sacred. Military service in the People's Army of the Mongolian 
People's Republic is the honorable duty of cttizem of the Mongolian 
People's Republic; 

(r) to fulfiltmpeccably all hts civtc duties and to demand tbe same 
of other ctttzens. 

PHILIPPINES 

87. The constitution of 17 January 1973 of the 
Republic of the Philippines,60 in article V, entitled 
:·Duties and obligations of citizens", states the follow
mg: 

Section 1. It shall be the duty of the citizens to be loyal to the 
Republic and to honor the Phthppme flag. to ddend the Stat<: and 
contribute to tts development and welfare, to uphold the Constitution 
and obey the laws. and to co-operate with the duly con~tituted 
authonties in the attamment and preservation of a just and orderly 
society. 

5Y Ibid., vol. II (1966), pp. 751-766. 
6° Constitution of the Republtc of the Phrl!pprnes (Mamla, Bureau 

of Printing, 1973) 
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Section 2. The rights of the individual tmpo>e upon him the 
correspondmg duty to exercise them responsibly and wtth due regard 
for the rights of others. 

Sectwn 3. It shall be the duty of every citizen to engage in gamful 
work to assure htm;elf and his family a life worthy of human dtgnity. 

Sectron 4. It shall be the obligatiOn of every citizen qualified to 
vote to regtster and cast hts vote 

PORTUGAL 

88. On 25 April 1974, the revolution in Portugal 
restored fundamental rights and freedoms to the people 
of Portugal. In the exercise of those rights and 
freedoms, the people's legitimate representatives met 
to draw up a Constitution. The Constituent Assembly 
affirmed the Portuguese people's decision to defend 
their national independence, safeguard the fun
damental rights of citizens, establish the basic prin
ciples of democracy, secure the primacy of the rule of 
law in a democratic State and open the way to a 
socialist society, respecting the will of the Portuguese 
people and keeping in view the building of a freer, 
more just and more fraternal country. The Constituent 
Assembly, meeting in plenary session on 2 April 1976, 
approved the Constitution of the Portuguese Republic 
61 which entered into force on 25 April 1976. 

89. The above-mentioned Constitution contains in 
part I, entitled "Fundamental rights and duties'', the 
following basic provisions relating to the duties of 
Portuguese citizens: 

Article 12 (Prrnciple of wuversalitv) 
1. All cttizens ;hall enJOY such nghts and be subject to the dutie; 

laid down m the Constitution. 
2. Bodies corporate shall enJOY such nghts and be ;ubject to such 

duties as are compatible with their nature. 

Article 13 1 Prrncrple of equalrty) 

1. All citizens shall have the ;arne social dtgnity and shall be 
equal before the law. 

2. No-one shall be privtleged, favoured. mjured, depnved of any 
right or exempt from any duty because of h" ancestry, sex, race, 
language, terntory of origm, religion, political or Ideological com·ic
tions, education. economic situation or social condition. 

Article 14 (Portuguese clllzem abroad) 

Portuguese citizen; soJourning or restdmg abroad ~hall enJOY the 
protectiOn of the State m the exerct~e of their nght> and shall be 
subject to such duties as are not incompatible with theu absence from 
the country. 

Artrcle 15 (Foreigners and swteless persons) 

1. Foreigners and stateless perwm sojourning or residing in 
Portugal shall enjoy the same rights and be subject to the same duties 
as Portugue'e citizens 

2. The foregoing paragraph shall not apply to political nghts, to 
the performance of public duties that are not predominantly technical 
or to nghts and duties restricted to Portuguese clttzens under the 
Constitution and by law. 

Section III of the Constitution "Economic. social and 
cultural rights and duties", contains the following 
articles. In chapter I, "General Principle'': 

Article 50 (Safeguards and conditrons of effectiveness) 

The collectivisation of the principal means of production, the 

6 I See: Portugal, Office of the Secretary of State for Mass 
Commumcat10n, Constrtutwn of the Portuguese Republrc (Ltsbon, 
January 1977) 



planning of economic development and the democratisation of 
institutiom. are safeguards and conditiom, for the effectiveness of 
economic, social and cultural rights and duties. 

In chapter II, "Economic rights and duties": 

Article 51 (Rtght to work) 

1. Everyone shall have the right to work 

2. The duty to work is inseparable from the right to work, except 
for those persons whose capacities have been diminished by age, 
Sickness or disability. 

In chapter III, "Social rights and duties": 

Article 64 (Health) 

1. Everyone shall have the right to protectiOn of his health and 
the duty to defend and foster It. 

Arucle 66 (EnVIronment and qualify of hfe) 

I. Everyone shall have the nght to a healthy and ecologically 
balanced human environment and the duty to defend it. 

Article 71 (The dtsabled) 

I. Citizens who are physically or mentally disabled shall enjoy all 
the rights and be subject to all the duties embodied in the 
Constitution, except for the exercise or performance of those for 
which their disablement unfits them. 

Part III of the Constitution, "Organization of political 
power", contains the following provisions. 
In Section I, "General principles": 

Aruc/e 116 (General princtples of electoral law) 

4. Citizens shall have the duty to collaborate with the electiOns 
admmi;tration in the forms laid down by Jaw. 

Article 120 (Responstbthty of holders of po/ttlcal office) 

I. Holders of political office shall be politically, Civilly and 
criminally responsible for their acts and omis;ions in the exercise of 
their functwns. 

Under section IV, ''Assembly of the Republic," m 
chapter I. "Status and election": 

Arucle 162 (Duties) 
Members of the Assembly shall have the followmg dutie;: (a) to 

attend plenary sittmgs of the Assembly and meetings of those 
committees to which they belong; (b) to discharge their responsi
bilities in the Assembly and perform the functions to which they are 
appomted on proposals by their respective parliamentary groups; (c) 
to take part m votes. 

In Section X, "Armed Forces": 

Article 276 (Defence of the country and military serVIce) 
I. The defence of the country is a fundamental duty of every 

Portuguese. 
2. Military service shall be compulsory, for a penod and on 

conditwns to be laid down by law. 
3. Persons considered unfit for armed military service and 
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conscientious objectors shall perform unarmed military serviCe or 
civic service suited to their situatiOns. 

4. Civic service may be established as a substitute for or a; a 
complement to military service and may be made compulsory by law 
for citizen;, not subject to military service. 

5. No citizen shall keep or obtam any office in the state or in any 
other public body if he fails to perform his military service or civic 
servtce. tf compulsory. 

6. Performance by a citizen of military service or compulsory 
civic service shall be without prejudice to his post, ;ocial ;ecurity 
benefits or permanent career 

RoMANIA 

90. The Constitution of the Socialist Republic of 
Romania62 of 1965 provides the following in chapter II, 
entitled ''The fundamental rights and duties of the 
citizens": 

Article 39. Every citizen of the Socialist Republic of Romama ts 
bound to respect the Constitution and the laws, to defend socialist 
property. to contribute to the strengthemng and development of the 
soctalist system. 

Article 40. Mtlitary service m the ranks of the Armed Forces of 
the Socialist Republic of Romania is compulsory and IS a duty of 
honour of the citizens of the SoCialist Republic of Romania. 

Article 41. To defend the homeland IS the sacred duty of each 
Citizen of the Socialist Republic of Romania. Violation of the military 
oath, treason to the homeland, desertion to the enemy, prejudice to 
the defensive capacity of the state are the greatest cnmes against the 
people and are punished by the law With the utmost ;everity. 

SPAIN 

91. The approval of the Constitution by the Spanish 
Cortes on 31 October 1978, ratified by the Spanish 
people in a referendum held on 6 December 1978 and 
confirmed by H.M. King Juan Carlos I before the 
Cortes on 27 December 1978,63 signifies the establish
ment in Spain of a new political and legal system for the 
protection of the human rights that are so extensively 
recognized in the Constitution. 64 

92. The Constitution which entered into force on 29 
December 1978, is the framework for the future 
development of the entire organization of the powers 
and institutions of the State established as the surest 
guarantee of the rights of the individual. In this regard, 
the preamble to the Constitution provides that the 
Spanish nation, desirous of establishing justice, liberty 
and security and of promoting the well-being of its 
members, by virtue of its sovereignty, proclaims its 
intention to: 

Guarantee democratic coexistence withm the Con;!Itutwn and the 
laws in accordance with a JUSt economic and soc!31 order; 

Consolidate a state of law which insures the rule of law as the 
expression of the popular will; 

Protect all Spaniards and people of Spain in the exercise of human 
rights, of their cultures and traditions, languages and institutions. 

This purpose is guaranteed by a "bill of rights" 
incorporated into the Constitution and entitled "On 
Basic Rights and Duties" (title I). 

93. The following provisions of the Constitution are 
related to the duties of the citizen to the community: 

6~ Peaslee, op. elf., revised 3rd ed., vol. III (1968), pp. 767-843. 
63 Blaustein and Flanz, op. elf., vol. XIII, Spain (issued October 

1979). For the original text, see J. de Esteban, Consfltucwnes 
Espaiiolas y Extran;eras, 2nd ed. (Madrid, Taurus, 1979). t I pp 
416 ff. 

64 See the comments of the Government of Spain on the 
Constitution, in document E/CN.41132l/Add.5 of 5 March 1979. 



Arllcle 3. l Casuhan is the official Spanish language of the state. 
All Spaniard<. have the duty to know it and the right to use it. 

Amcle 30. 1. Citizens have the nght and duty to defend Spam. 

2. The law ;hall determine the military obligation; of Spamards 
and ;hall regulate, with all due guarantees, con~cientwus objection as 
well a'> other causes for exemptton from compulsory military service. 
and 1t may, when appropnate. impo>e a substttutt: social >ervice 

3. A Civihan sen'iCC mav be established for the accomplishment of 
obJeCti\es ot general mterest. 

4. The dutic' of citizen' in ca>es of senou; risk. catastrophe or 
puhhc calamity may be regulated by law. 

Arucle 31 1. All shall contribute to the su;tenance of pubhc 
expenditures according to their economic capacity through a just tax 
.,ystem ha>ed on the pnnctples of equality and progrcs;iveness, which 
m no case shall he of a confiscatory scope. 

Amell' 35. l. All Spaniards ha\e the duty to work and the right 
to work. to the fret: >electwn of profession or office career, to 
advancement through work and to a sufficient renumeratton to <.atisfy 
their needs and those of their family, while in no case can there be 
di.,cnmmatton tor rea.,om, ot sex. 

Artzcle ./5. 1. Everyone has the nght to enJOY an enVIronment 
'Uitahle for the development ot the person as v.ell as the duty to 
preserve tl 

TURKEY 

94. The Constitution of the Turkish Republic65 of 9 
July 1961 provides, in part two, for the fundamental 
rights and duties of the individual. It states, inter alia: 

Amcle ./2 It IS the right and duty of e\ery mdmdual to he 
engaged m >ome occupatton, trade or husmes'> .. 

The forms and condition> of physical and mtellectual work m the 
nature of CIVIC duty 1t1 case> v. here the need' of the country so reqUire 
shall be regulated by law m accordance With democratiC procedure, 

Artzc/e 60 I'akmg part in the defense of the: homeland Is the nght 
and duty ot every Turk. Thts duty and the obligation to serve m the: 
armed Ioree; shall he regulated h) law. 

Arllcle 61 To meet public expenditure; every mdtvtdualis under 
obhgatton to pay taxes 111 proportiOn to hts financial capaclly 

UNION OF SoviET SocJAUST REPUBLICS 

95. The Constitution (Fundamental Law) of the 
Union of Soviet Socialist Republics, adopted at the 
seventh (special) session of the Supreme Soviet of the 
USSR, Ninth Convocation, on 7 October 1977,06 

provides in chapter 7 for the basic rights, freedoms and 
duties of citizens of the USSR. Article 57 prfwides: 

Respect for the mdlVldual and protection of the nght> and 
freedoms nf Citizens are the Jut) of all 'tate hodtes. pubhc 
organtzatton.,, and olftcial., .. 

Further, the following articles, in particular, are related 
to the duties of the individual to the community: 

Amcle 59 Cttizem,' exercise of their nghts and freedoms i> 
inseparable from the performance of thelf duties and ohligatwns 

Citizens of the l.'SSR are obliged to oh;erve the Conslltution of the 
USSR and Soviet laws, comply With the standards of socialist 
conduct, and uphold the honour and dtgmty ot Soviet Citizenship 

Amc/c 60 It IS the dutv of, and a matter ot honour for, everv 
able-hodted citizen of the" USSR to work consctentwusly m his 
chosen. 'ocially useful occupation, and strictly to observe labour 
discipline. Evasion of socially useful work IS mcompatible with the 
principles of socialist wctety 

Artzcle 61. Citizens of the USSR are obhged to preserve and 
protect socialist property. It is the duty of a Citizen of the USSR to 
combat mt>appropriation and >quandenng of state and socially
owned property and to make thrifty use of the people's wealth. 

Persons encroachmg in any way on socialist property shall be 
pumshed according to the law. 

Article 62. Cillzens of the USSR are obliged to safeguard the 

''5 Peaslee, op. cit., revised 3rd ed., vol. II (1966), pp. 115tr-1193. 
66 Moscow, Novosti Press Agency Pubhshing House, 1977. 
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interests of the So\'let State, and to enhance its power and prestige. 

Defence of the Socialist Motherland i; the sacred duty of every 
Citizen of the USSR. Betrayal of the Motherland is the gravest of 
cnmes against the people. 

Article 63 Military service in the rank, of the Armed Forces of 
the USSR is an honourable duty of Soviet Citizens 

Amcle 6./ It iS the duty of every Citizen of the USSR to respect 
the natiOnal dignity of other citizens and to strengthen fn:ndship of 
the natwn., and nationalities of the multmational So\'let State. 

Artzclc 65. A citizen of the USSR i> obliged to respect the rights 
and lawfulmterests of other perwm, to he uncompromising toward 
anti-soctal behaviour and to help maintam public order. 

Artzcle 66. Cltlzem, of the USSR are obliged to concern them
selve' wtth the upbringing of children, to tram them for <,ocially 
useful work. and tP rm;e them as worthy member' of socialist society. 
Chtldren are obliged to care for their parents and help them 

Amcle 67. Citizen' of the USSR are obliged to protect nature and 
conserve its nches. 

Amcle 6X Concern for the preservatiOn ot ht-,torical monuments 
and other cultural value' is a duty and obligation of citizens of USSR. 

Amcle 69. It IS the internatiOnalist duty of clttzens of the USSR to 
promote fnendshtp and co-operation with. people., ol other lands and 
help mamtam and strengthen world peace. 

F. Meaning of the terms ''duty" and "community" 

1, MEANING OF THE TERM "DU'I Y" 

96. "Duty" is a term loosely applied to any action 
or course of action which is regarded as morally or 
legally incumbent, apart from personal likes and 
dislikes. Such action must be viewed in relation to a 
principle which may be abstract in the highest sense, 
e.g. obedience to the dictates of consCience, or based 
on personal relations. such as the mutual duties of a 
father and his children, which could imply that there is 
a moral law or a legal rule regulating the relationship 
between certain persons or between the individual and 
the community. From the basic idea of an obligation to 
serve or give something in return, or to refrain from 
doing domething, involved in the conception of duty. 
have sprung various derivative uses of the word; thus. it 
is used of the services performed by a soldier or by a 
civil servant. A special application is to a tax, a 
payment due to the revenue of a State. levied by force 
of law. 117 

97. The following is the definition of the term 
''duty" contained in Black's Law Dictionar}': "A 
human action which is exactly conformable to the laws 
which require us to obey them. "n~ 

98. It would be useful for a better conception of the 
word "duty" to consider, inter alia, the following 
relevant propositions: 

(a) It can be the duty of an individual to pursue the 
interest of others, but he is not necessarily obligated to 
pursue his own interest as such; 

(b) An action can be a duty irrespective of its 

67 See, for example, Con,tltutlon of Tumsta of 1 June 1959, art. In 
(Peaslee, op ell, revtsed 3rd ed., val I (191i5). p. 911) See abo 
Encyclopaedza Bntanmca, vol. 7 (1967), p. 804 

"' Black's Law Dzctwnarv, 5th ed (St. Paul, Minn., West 
Publishing Co., 1979), p. 453 See also. for example, the relevant 
provi>wns of the ConventiOn relating to the Status of Refugee> and 
the Convention relating to the Status of Statelcs> Persons; the 
Con;tttutwn of Panama of 1946. as amended 111 1956. arts. 74, 102 
and 248 (Peaslee. op ell .. revised 3rd ed , vol. IV (1970). pp. 1024, 
1028 and 1060); the ConstitutiOn of Portugal (see above, paras 88 
and 89); and the Constitution of the USSR (see para 95 above). 



consequences and an individual can know it to be a 
duty without knowing what its consequences will be; 

(c) Duties are apprehended by reason alone; in 
discovering what they are, no reference to emotion, 
desire, or liking is relevant; 

(d) Duties may conflict. It is possible, in principle, 
that different commitments may be undertaken which 
are incompatible with each other in a particular 
situation. In such a case there is a conflict of duties; 

(e) Many actions are morally neither good nor bad; 
a man may have no duty either to perform them or to 
refrain from them; 

(f) Any action which is a duty for an individual in a 
given situation would also be a duty for another 
individual in a similar situation. 6 l) It often happens, in 
practice, that the basic obligation is a general rule 
which applies to all members of the community of 
which it is a rule; 

(g) If an action is a duty for an individual, he is 
morally responsible or legally obliged to carry it out; if 
he does so he may acquire merit, and if he fails to do so 
he incurs demerit and is liable to punishment; and in 
the case of harm arising through his default, those to 
whom he has done harm are entitled to demand 
compensation in return; 

(h) An individual can have no duty which he is not 
capable of recognizing as his duty; 

(i) Only a rational being 70 can have a duty, and 
then only towards another rational being or to the 
community. . 

99. In its use in jurisprudence of the United States 
of America courts, the term "duty" is the correlative of 
the word "right". Thus, wherever there exists a right 
for any person, there also rests a corresponding duty 
upon some other person or upon all persons generally. 
But it is also used, in a wider sense, to designate that 
class of moral obligations which lie outside the jural 
sphere; such, namely, as rest upon an imperative 
ethical basis but have not been recognized by the law 
within its proper province for purposes of enforcement 
or redress. In this meaning, "duty" is the equivalent of 
"moral obligation" as distinguished from a "legal 
obligation'' _71 

100. The conflict which leads some philosophers to 
assert and others to deny the above propositions owes 
something to lack of clarity in the use of the word 
"duty'' and its approximate synonym ''obligation". In 
moral philosophy, "duty" and "obligation" are nor
mally used in a sense in which "my duty" or what I am 
''obliged" to do is equivalent to "the right thing to do", 
"the best thing to do", or what a virtuous man would 
do. In this sense, to declare what an individual's duty is 

09 Compare. for example, the relevant proviswm. of the constitu
tiOn~ of Albama, Bulgaria. Chma, Cuba, Czechoslovakia, Mongolia. 
Romama and the Umon of Soviet Socialist Republics (see section E 
above). See also Constitution of Togo (5 May 1963). arts. 18 and 19 
(Peaslee, op. cit .. revised 3rd ed., vol. I (1965), p. 893); and 
Constitution of Somalia (1 July 1960). arts. 47 and 48 (zbid .. p. 786). 

70 Black's Law Dzctionary, 3rd ed. (St. Paul, Minn .. West 
Publishing Co., 1933), p. 595 

71 Regarding the nature of man, see Anstotle, Po/liles. Book I. 
English transl. by H. Rackham, Loeb Classical Library, vol XXI 
(London. Heinemann, 1972). See also S. R. L. Clark, Arzstotle's Man 
(Oxford, Clarendon Press, 1975), pp. 2 and 97. 
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in a given situation is to make a definitive recommenda
tion as to what he should do, taking all the circum
stances into account. But this sense of the words "duty" 
and ''obligation " 72 is not their usual sense in common 
practice. The ordinary sense is that in which it is used in 
speaking and in law; for instance, we speak of "the 
duties of a professor", or "the duties of a judge", or 
"putting an individual under an obligation", or "dis
charging one's obligations''. In this commonest sense, a 
duty or obligation is a consequence of a contract or 
undertaking, either explicit and concrete or implicit 
and indefinite. 73 

101. An individual has a duty to conform to the 
rules of the community to which he belongs, insofar as 
he gives others to expect that he will do so, and insofar 
as he takes advantage of the reciprocal conformity of 
other members of the community. 

2. MEANING OF THE TERM "COMMUNITY" 

102. The meaning of the term "community"7-t for 
the purpose of this study is: 

(a) A group of people living together. e.g. a family; 
(b) All the people living in a particular place or 

district e.g. neighbourhood, vicinity, village, city, etc.; 
(c) A group of people living together as a smaller 

social unit within a larger one and having interests, 
work, etc., in common; 

(d) A society or body of people living in the same 
place, under the same laws and regulations, who have 
common rights, privileges, or interests;75 

(e) The place, or district, village. city, region, 
country, State, where the people live; 

(f) A group of nations loosely or closely associated 
because of common traditions or for political or 
economic, social and cultural development and pro
gress; 

(g) A great number of united nations having 
common purposes and noble goals, such as to save 
succeeding generations from the scourge of war and to 
promote social progress and better standards of life in 
larger freedom, such as the "United Nations", which 
will be also cited as the "World Community'' in the 
present study. 

G. The relationship between the individual and the 
community 

103. Each individual owes duties to the community; 
and indeed only in the community is the free and full 
development of the personality of the individual 
possible. 76 In this connection the Rapporteur takes the 

72 Kant, for instance, accepted mm.t of the dutie~. There IS a 
tendency m certain modern constitutiOns to use the word "obliga
tion" more often than the word "duty". 

73 For example, the Universal Declaration of Human Righb 
explicitly provides for the individual's duties to the community (art. 
29, para. 1). 

74 For the critena by which a commumty IS distinguishable from a 
society, see G. Schwarzenberger, The Frontiers of Internatzonal Law 
(London. Stevens, 1962), pp. 44-51. 

75 Black's Law Dzctionary, 5th ed. (St. PauL Minn. West 
Publishing Co., 1979), p. 254. 

76 A. Verdoodt. Naissance et szgnificatzon de Ia Dfxlaratzon 
universelle des drozts de l'homme (Louvam. Nauwelaerts, 1964), pp. 
262-271. 



ideal of free human beings as her guide for the purpose 
of this study-men and women who enjoy civil and 
political liberty and who live free from fear and want. 
The community (in this case notably the State) has first 
and foremost to recognize its duty towards the indi
vidual 77 and the individual has to learn of his rights and 
duties. 

104. As Protagoras said, "Man is the measure of all 
things". Article 3 of the Universal Declaration states: 
"Everyone has the right to life, liberty and security of 
person.'' The provisions of this article are fundamental 
because they provide explicitly for the individual's 
freedom. Since the eighteenth century, the idea of 
freedom had become much broader. The theoretical 
idea of liberty has evolved into the guarantee of certain 
rights and, in particular, of economic, social and 
cultural rights. In modern times, the fundamental right 
of the individual is his right to develop freely and fully 
his personality, which implies that the community has 
to establish for all the factors essential to that develop
ment. 

105. Individuals should live for human freedom and 
human dignity. 78 

106. The battle for human freedom has been going 
on for centuries. It has been expressed, inter alia, in 
such historic documents as the Magna Carta in 1215; 
the Petition of Right in 1628; the American Declaration 
of Independence in 1776; and the Declaration of the 
Rights of Man and of the Citizen in 1789. These 
concepts have also been written into many national 
constitutions in the nineteenth and twentieth 
centuries. 79 

107. The foundations of the socialist theory of 
citizens' rights and duties are contained in the works of 
Marx and Engels. These tenets were elaborated and 
further evolved in Lenin's doctrine on the socialist 
State and constitution. Marx and Engels, when setting 
the objectives for the fight waged by the working class, 
had in mind a society and State in which, among other 
things, the unity of rights and duties would be 
accomplished. Engels, when subjecting the Erfurt 
Draft Programme of 1891 to criticism, objected to it for 
the very reason that it contained statements on equal 
rights but remained silent on duties. His reflections 
were: "Instead of 'everyone shall have equal rights' we 
would suggest 'everyone shall have equal rights and 
duties'." 

108. This idea is also expressed in the "Statutes of 
Organisation of the International Federation of 
Labour" which were drawn up by Marx and adopted by 
the Conference of the Federation in London in 1871. 
The following statement was, among others, included 
in the above-mentioned Statutes: "The Federation 
recognizes that there shall be no rights without duties 
and no duties without rights". so 

77 For example, the Constitution of Portugal (see footnote 61 
above), arts. 54, 64.3, 65.2, 66.2, 67, 68, 73, 74 and 79. 

7" See Umversal DeclaratiOn of Human Right>, art. 1. 
70 See, for example, in paragraph 64 above, the comments of the 

Government of Greece. See also the Conslitutions of France (para. 
79 above) and of the United States of America (Peaslee, op. cit., 
revised 3rd ed., vol. IV (1970), pp 1195-1214). 

80 I. Szabo and others, Socialist Concept of Human Rights 
(Budapest, Akademiai Kiad6, 1966), pp. 52-61. 
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109. The aforementioned Statutes also laid down 
the ultimate objective of the fight waged by the working 
class as regards citizens' rights and duties, raising equal 
duties to the level of equal rights. Accordingly, the 
principal theoretical tenet of the socialist regulation of 
citizens' rights-in harmony with the attainments of the 
working class and the new socialist socio-economic 
conditions-is based on the inseparable unity of the 
equality of citizens' rights and duties. Thus, the socialist 
theory of citizens' rights takes as its starting-point that 
citizens' rights reflect not the relationship betweeen 
man himself and society nor the relationship between 
an abstract "man" and the State. The basis is society 
organized in a State, and these rights should reflect the 
relationship between the State and its citizens. In a 
socialist society the relationship between citizen and 
State has evolved in a new manner, understandably 
different from the "bourgeois condition". 81 

110. Rights and duties are to some extent interre
lated in certain social and political activities of man. 
Human duties, however, do not have the exalted status 
of human rights. Duties of a legal nature presuppose 
others of a moral nature which support them in 
principle and constitute their basis. The legal duty to 
promote respect for human rights includes the legal 
duty to respect them.82 

111. Inasmuch as spiritual development is the 
supreme end of human existence and the highest 
expression thereof, it is the duty of the individual to 
serve that end with all his strength and resources. 

112. Since culture is the highest social and historical 
expression of that spiritual development, it is the duty 
of every individual to preserve, practice and foster 
culture by every means within his power. 

113. And, since moral conduct constitutes the 
noblest flowering of culture, it is the duty of every 
individual always to hold it in high respect. 

114. It is the duty of the individual so to conduct 
himself in relation to others that each and every one 
may fully form and develop his personality. 

115. As it has been repeatedly mentioned in the 
present study, in the Charter of the United Nations it 
became essential to reaffirm faith in the dignity and 
worth of the human person. This statement found 
expression in the 30 articles of the Universal Declara
tion and later its abstract principles were included as 
international norms in the two International Cov
enants. Accordingly, although different countries had 
different beliefs, traditions, and political, economic, 
social and legal systems, they shared almost the same 
ideals of social justice and freedom. None the less, in 
the systems of the Eastern countries the principle of 
equal rights and equal duties prevails. This could be 
said for a number of less developed countries, in 
particular in Africa, 83 Asia and Latin America. In the 

"' lbtd., pp. 68-81. See also, in paragraph 64 above, the comments 
of the Byeloruss1an Soviet Soc.alist Republic, the German Democra
tic Republic. Hungary, the Ukraiman Soviet Socialist Republic and 
the Union of Soviet Socialist Republics. 

82 Amencan DeclaratiOn of the Rights and Duties of Man (see 
Final Act of the Ninth International Conference of American States, 
Bogota, Colombta, March 30-May 2, 1948 (Washington. D.C., Pan 
American Union, 1948), resolution XXX). 

83 See, inter alia, the reports of the two United Nations seminars: 



systems of most of the Western European countries and 
others, on the other hand, the emphasis is put on the 
effective protection of individuals' rights. An over
whelming majority of statesmen, legislators, jurists and 
sociologists of the West consider that the primary role 
of the law is to protect individual rights, even if 
logically duties should in certain cases have priority. 

116. Each individual should be free to develop his 
own personality to the full. This freedom could be 
restricted by the duty of the individual to enable 
everyone else to do the same. When articles 2 and 6 of 
the Universal Declaration recognize the right of the 
individual to be granted the dignity of a human being, 
they lay upon him the fundamental duty to treat others 
in a like manner. Here right and duty correspond 
exactly and require a spirit of mutual tolerance and 
understanding. 

117. The Romans summarized the duties of the 
individual towards other individuals in three maxims: 
Juris praecepta sunt haec; honeste vivere, alterum non 
laedere, suum cuique tribuere. 84 Human duty in its 
entirety can be summed up in the last of these maxims. 
It is not, as appears at first sight. an empty formula; it 
entails an attitude of tolerance and of acting and 
forebearing to act, it does not permit indifference. It is 
a positive duty requiring the individual's interest in his 
fellow men; the individual must help others to develop 
their personality, without compelling them to do so. 

118. Whenever these duties and interests are nicely 
balanced, the scale is tipped in favour of the freedom of 
the individual. 

H. The question of the international duties and respon
sibilities of the individual 

119. On the international level the individual can, 
in our era, be transformed into a bearer of legal rights 
and duties, akin to his position in more traditional types 
of advanced communities. 

120. Accordingly. within the framework of the 
international duties and responsibilities of the indi
viduaL which constitutes one of the most controversial 
and important issues of our time, the following relevant 
questions will also be briefly examined. 

1. INTERNATIONAL RESPONSIBILITY OF THE INDIVIDUALX5 

121. International law provides a system of rules 
governing the conduct of inter-State relations. Interna
tional law can also offer an answer to the majority of 

Semuzar 011 the Study of Nt>ll' Wa_n and Means for Promotmg Human 
Rzghts 1nth Speczal Attention to the Problems and Needs of Afnca, 
Dar es Salaam. United Republic of Tanzama. 23 October-S 
November 1973 (ST/TAO/HR/48). pp. 4. 5. 21, and Semmar on the 
Reali:atzon of Economzc and Soczal Rzglw wllh Parucular Reference 
to De1·elopmg Countnes. Lusaka, Zambw, 23 June-4 July 1970 
(ST/TAO/HRI40). pp 6 and 18. 

84 "These are the precepts of the law. to live hone>tly, to hurt no 
one and to gtve to every man hts own" (Justinian). 

'' Sec H Lauterpacht. International Law and Human Rights 
(Hamden. Conn .. Archon Books. 1968). p. 43. On the que>tion of 
mdividual cnmmal responsibility, see G. 0. W. Mueller and E M. 
Wise, Internatzonal Criminal Law (London, Sweet and Maxwell, 
1965). pp 621-622. See also article III of the International 
Convention on the Suppression and Punishment of the Cnme of 
Apartheid. 
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international disputes, 86 though in some cases the 
dispute may not be susceptible of settlement by the 
application of legal rules. s7 

122. According to traditional positivist doctrine. 
since the law of nations is based on the common 
consent of individual States, and not of individual 
human beings. States are solely and exclusively the 
subjects of international law. This means that interna
tional law is mainly a law of the international conduct 
of States. and not of their citizens. In this view an 
individual human being is never directly a subject of 
international law. 88 But what is the real position of the 
individual in international law, if he is not subject 
thereof? The answer can only be that he is an object of 
international law. 

123. These statements are a summary of so-called 
traditional positivist doctrine of international law with 
regard to the position of the individual in international 
law. To mention the possibility that entities other than 
States, least of all individual human beings, could be 
direct subjects of international law with rights and 
obligations of their own, was to expose oneself to the 
reproach of being out-of-date. 

124. The private individual had, according to posi
tivist doctrine, rights and obligations within his own 
country or within some other country in which he 
happened to be living. There he could sue and be sued. 
There he could commit crimes and be punished. This 
could be done according to provisions of private and 
public national law. His relations with individuals 
belonging to foreign States were regulated in part by 
private internationallaw,89 but that too. was construed 
as part of national law. 

125. In the international sphere. however, only 
actions of States could be prosecuted, not actions of 
individuals. 90 The individual could not commit interna
tional crimes. But the State which failed to restrain the 
individual from criminal actions could under some 

"" See Davtd Davtes Memorial Institute of InternatiOnal Studtes, 
lnternatzonal Disputes: The Legal Aspects (London, Europa Publica
tions. 1972). 

" 7 See D. W. Greig, International Law (London, Butterworths, 
1970). p. 1 

88 L. Oppenheim, International Law: A Trcawe, Vol. I. Peace, 8th 
ed., H. Lauterpacht. ed. (London, Longmans, Green, 1955), para. 
13 See also above, IntroductiOn, para,. 2-9 

"" K. Strupp, Grundzuge des posinven Volkerrecht5 (Bonn, L 
Rohrscheid, 1928), p. 13 

00 H. TricpeL "Les rapport> entre le droit interne et le droit 
mternatwnal", Recuezl des cours de l'Academze de droit mtematzonal 
de La Ha\'e, 1923-I (Pans, Hachette, 1925). pp. 77-ll8. Thts abo 
seem' to be the position taken by the Permanent Court of 
InternatiOnal Justice and still mamtained by the International Court 
of Justice. In the Nottebohm Case {Ltechten>tem v Guatemala), the 
Court stated: "A> the Permanent Court of InternatiOnal Ju>tice ha' 
said and has repeated, 'by takmg up the case of one of Its subJects and 
by resorting to diplomatic action or mternatwnal JUdicial proceedmgs 
on his behalf, a State 1' in reality as,ertmg its own rights-Its right to 
ensure, in the per;on of it> subjects, respect for the rules of 
international law' (P.C.I.J., Senes A. No. 2, p. 12, and Scnes A. 
Nos.20-2Lp.l7)." 

It may, however, be noted that m the Nottebohm case the mam 
problem before the Court wa> to determme whether the "factual 
connection between Nottebohm and L1echtemtein in the penod 
preceding, contemporaneous with and followmg his naturalization 
appears to be sufficiently close . . . that It is po>sible to regard the 
nationality conferred upon him as real and effective". The Court 

rConunut>d on nnr raKe J 



circumstances be held responsible for damages caused. 
The sphere of application of international law was thus 
thought of as entirely separate from that of national 
law. It differed from the latter in its sources. subjects 
and substantive rules. Pure positivist doctrine was at 
the same time also in principle a dualist doctrine. 91 

126. In some circumstances, however, the individual 
is under a duty in international law, either conventional 
or customary, to carry out or to refrain from carrying 
out certain acts. The offence of piracy and violations of 
laws and customs of war are often referred to as 
examples in support of the theory that the individual is 
a subject of international law. In particular, the offence 
of piracy has been traditionally regarded as a crime 
against international law which is punishable in any 
State in which the offender is seized. Individuals who 
are members of the armed forces of belligerent States 
are criminally liable for violations of the international 
law of war and may be punished by other belligerents. 
In these cases the sanction is imposed upon individuals 
committing offences not by any international procedure 
but only by exercise of the domestic jurisdiction of the 
State having custody of them. 

127. The indictment of the German Emperor. 
Wilhelm II, in the Peace Treaty of Versailles following 
the First World War was the first step towards a wider 
concept of international responsibility. He was 
arraigned not as being responsible for the war crimes 
committed on orders by members of the German 
forces, but "for a supreme offence against international 
morality and the sanctity of treaties". In fact the 
Government of the Netherlands refused the request for 
the surrender of the Emperor, who had already been 
granted asylum in that country. No trial therefore took 
place. 92 

128. On 8 August 1945 an agreement was signed in 
London by the Governments of France, the Soviet 
Union, the United Kingdom of Great Britain and 
Northern Ireland and the United States of America93 

which made provision for the prosecution and punish
ment of the major war criminals of the European Axis 
Powers whose offences had no particular geographical 
(footnote C){! tmumm'd) 

observed, inter alia, that while "internatiOnal law leaves 1t to each 
State to lay down the rules govermng the grant of its own 
nationality"-therefore, these rules represent municipal legislatiOn
the legislation and administration of these rules in applymg them to 
individual subjects, nevertheless, "by its very nature affects interna
tional relations". Hence, "international relations" in this sense would 
consist not only of mter-State intercour~e but also of relatiOns 
between mdJvJduals and States. The non-ex1stence of such "close" 
relations between Nottebohm and Liechtenstein was also the bas1s 
for the Court's refusal to admit Liechten~tein's nght to "extend its 
protection to Nottebohm". Nottebohm Case (second phase) Judge
ment of April 6th, I955: I. C.J. Reports I955, p. 4. See also 
Jurisdiction of the Courts of Danz1g, Advisory Opinion, I928, 
P.C.I.J. Series B, No. I5; H. W. Briggs. The Law of Nations· Cases, 
Documents and Notes 2nd ed. (London. Stevens. 1953), pp. 879-882. 

91 H. Lauterpacht, "Regles generales du droit de Ia paix", Recueil 
des Cours de l'Academie de droit internatwnal de La Have, 1937-IV 
(Pans. Sirey. 1938). pp. 129-148. · 

n See A. de Lapradelle and F Larnaude, "Examen de Ia 
responsabilite penale de l'Empereur Gu1llaume II d'Allemagne", 
Journal du droit internatwnal (Pans) [Clunet], vol. 46 (1919), pp. 
131-159. See also L. Oppenheim, International Law: A Treatise, vol 
II, Disputes, War and Neutrality 7th ed .. H. Lauterpacht, ed. 
(London, Longmans, Green, 1952), pp. 569-570, footnote 3 

93 Umted Nations, Treaty Senes, vol. 82, p. 279. 
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location. According to the Charter of the International 
Military Tribunal, annexed to the agreement, the 
jurisdiction of the Tribunal extended to individual 
responsibility for crimes against peace, war crimes and 
crimes against humanity. whether or not they violated 
the domestic law of the country in which they were 
perpetrated. 

129. On the basis of the aforementioned interna
tional instruments. on 30 September 1946 the Nurem
berg Tribunal delivered its judgement in which the 
concept of individual responsibility was recognized. 
This judgement shook the foundations of traditional 
positivist doctrine, at least with respect to the question 
of an individual's capacity to commit crimes against 
international law. 

130. It was submitted by the defendants that 
international law was connected with the actions of 
sovereign States and provided no punishment for 
individuals; and further, that where the act in question 
was an act of the State, those who carried it out were 
not personally responsible but were protected by the 
doctrine of the sovereignty of the State. Both these 
submissions were rejected. The Tribunal made the 
following statement: "That international law imposes 
duties and liabilities upon individuals as well as upon 
States has long been recognized . . . Crimes against 
international law are committed by men. not by 
abstract entities, and only by punishing individuals who 
commit such crimes can the provisions of international 
law be enforced. "94 

131. Two world wars took place between the time 
the statement referred to in paragraph 122 above was 
made and the date the judgement of the International 
Military Tribunal in Nuremberg was delivered. Fun
damental reforms and great changes took place in the 
political, ideological, cultural, social and economic 
structure of the world community. In the science of 
international law, too, a great development took place. 
The aim of this development was to win for the 
individual human being a recognition in the system of 
international law as an independent jural entity. He 
would not only be liable as an individual for criminal 
action. but he would also have rights independently of 
the State or States under whose jurisdiction he lived. 
He would be capable of asserting those rights, if 
necessary, directly against States other than his own 
without having to use his own as an intermediary. 
Finally, he would be able to appeal directly to some 
international agency above the States for protection 
and administration of justice, thus gaining international 
protection against his own State. The aim of this 
movement was to make international law applicable ex 
proprio vigore to individuals directly, and not only 
through the intermediary activity of States. 95 

94 Judgement g1ven on 1 October 1946 by the International Military 
Tnbunal at Nuremberg, Transcript of Proceedmgs. p. 16 878. H. 
Lauterpacht, Internatwnal Law and Human R1ghts (London, 
Stevens. 1950) p. 6. See also above. Introduction, footnote 38; and 
para 147 below. On the law of the Nuremberg tnal, see. in 
particular, Q. Wright, "The law of the Nuremberg tnal", in Mueller 
and Wise, op. cit., pp. 239-289. 

95 N. Politis, Les nouvelles tendances du droll internatwnal (Paris, 
Hachette. 1927). chap. II; Q. Wright, Contemporary International 
Law: A Balance Sheet (New York, Doubleday, 1955), pp. 19 ff. See 
also paras. 155-162 below. 



132. The trial of Japanese major war criminals was 
conducted upon the same principles. The Supreme 
Commander for the Allied Powers in the Far East 
issued a special proclamation on 19 January 1946 
establishing the International Military Tribunal for the 
Far East, for the trial and punishment of Far Eastern 
war criminals who, as individuals or as members of 
organizations. were charged with offences against 
peace. 'ltJ The jurisdiction of this tribunal at Tokyo was 
similar to that of the Nuremberg Tribunal, and its 
judgement, which was delivered on 12 November 1948, 
was based upon the principles contained in the judge
ment of the Nuremberg Tribunai.<J7 

2. CRIMES AGAINST PEACE. WAR CRIMES. GENOCIDE AND 

CRIMES AGAINST HUMANITY 

133. The controversy as to whether the trials of war 
criminals after the Second World War were an ex post 
facto application of alleged principles of doubtful 
validity and a violation of the fundamental principlt> of 
nul!um crimen sine lege'~X seems to be of no particular 
importance in vrew of the fact that the <>ignificant 
concept of direct responsibility of the individual under 
international law for certain crimes was affirmed by 
common approval of the world community. The basic 
principles sustained by the Nuremberg and Tokyo trials 
were confirmed bv General Assembly resolution lJ5 (I) 
of 11 December i 946. LJ<J 

13-J.. Further, the General Assembly declared that 
genocide was a crime under international law for which 
the perpetrators, whether they were statesmen, public 
officials or private individuals, were punishable . 100 The 
Convention on the Prevention and Punishment of the 
Crime of Genocide is now in force. The contractmg 
parties declare in this Convention that genocide. 
whether committed in time of peace or in time of war, 
is a crime under international law which thev undertake 
to punish. IIJI It is laid down that those who are guilty of 
genocide must be punished whether they are constitu
tionally responsible rulers. pubhc officials or private 
individuals. In spite of certain practical difficulties and 
obstacles relating to the creation of an international 
penal tribunal whose jurisdiction would be recognized 
by the contracting parties concerned, it is of great 
importance that genocide is now defined as a crime by 
individuals under international law and that Its suppres
sion is being seriously considered by the United 
Nations. 

"" R Dennett and R K Turner . .:d., Document;, on Amencan 
Furngn Relatwm (Pnnceton Umverstty Press. Jl14~). vol. VIII (July 
l, 1945-December 31. l94A). p. 352. 

'
17 Umted States, Na~al War College. lnternatwnal La11' Docu

ments. /948-./9 (Washmgton, D.C , Umted State<o Government 
Printmg Office. 1950). vol. XLVI. pp. 71-107. 

"" See. m this connectiOn. G Brand. "The development of the 
mternatwnal law of war"". Tulane Law Rel'lew. vol XXV. No. 2 
(February 1951). pp. 187, 193 and 194. See also above. IntroductiOn. 
paras. 52-56 

44 Sec above. IntroductiOn. footnote ~8; and paras 12~-130 On the 
formulatiOn of the principle' of mternational law which were 
recognized m the Charter of the Nuremberg Tribunal. sec "Formula
lion of the Nurnburg pnnciples: report by J. Spiropoulos" (A/CN.4/ 
22). 12 April 1'!50. See abo Mueller and Wise. up. ell. pp 280--289. 

1011 General Ast>embly resolution 96 (I) of 11 December 1946. 
WI Convention on the Prevention and Pumshment of the Crime of 

Genocide. art. I; and see above. Introduction. paras. 55-56. 
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135. Various other acts, including acts of 
aggression .102 which were crimes under international 
law were also defined as offences against the peace and 
security of mankind. 

136. Further, under the International Convention 
on the Suppression and Punishment of the Crime of 
Apartheid, international criminal responsibility applies 
to individuals, members of organizations and institu
tions and representatives of States whenever they 
commit or are involved in the commission of the crime 
of apartheid. The States parties to the Convention 
declare that apartheid is a crime against humanity and 
that inhuman acts resulting from the policies and 
practices of apartheid, etc., are crimes violating the 
principles of international law. in particular the pur
poses and principles of the Charter of the United 
Nations, and constituting a serious threat to interna
tional peace and security. 

3. REASONS FOR THE CURRENT INTEREST IN THE POSITION OF 

THE INDIVIDUAL IN INfERNATIONAL LAW 

137. The vital concern for human rights and their 
protection by international law voiced in political as 
well as in scientific literature is mainly based on 
humanitarian principles. But, independently of this 
interest, increased international intercourse provides 
more and more cases that require regulation by 
international law and that can only with difficulty be 
subsumed under traditional positivist doctrine. which 
assumes that only States are subjects of international 
law. These difficulties arose for the reason that 
individuals were involved in ways that did not neces
sarily concern their States. The problems of stateless
ness and of refugees constitute typical examples. 10~ 

These problems were almost unknown before the First 
World War. They gained comparatively minor import
ance after that war but assumed great dimensions after 
the Second World War. 

138. The positivist formula that States are subjects 
and individuals are objects of international law does 
not correspond any longer to the present state of 
affairs. In reality, therefore, an international law of 
wider scope is necessary in order to correspond to 
important new needs. 

139. A possible way to meet this demand, even to 
some extent, is to redefine and expand the concept of 
international law and to add the individual to the 
subjects of that law. 104 This was the approach proposed 
by certain writers in the period between the two world 
wars. ws 

lll2 For the definitiOn of aggressiOn. sec General A'isembly 
rewlut1on 3314 (XXIX) of 14 December 1974. 

103 See above. IntroductiOn. para.,. 86--89 and '11-114. 

' 11" P Jes,up, A Modern Law of Nations (New York. Macmillan. 
1948). 

"'5 See. among others. J Spiropou]o,, "L'individu et le drmt 
mternational". Recue1l des cours de I'Acadernie de drmt uzternatwnal 
de LaHaye. 1'!29-V (Pam. Hachettc. 1951). pp 195-266. On the 
status of the mdividual m mternational law. see, in particular. J. 
Andrassy. "L'mdlVldu en droit mternational humamtaire". Fest
schrift fur Jean Sp1ropoulos (Bonn. 1'!57): A de Lapradelle, "La 
place de l'homme dans Ia constructiOn du droit mternational". m G 
W Keeton and G. Schwarzenberger. eds .. Current Legal Problems 
(London. Stevens). vol. I (1948) pp. 140-151: G. Manner. "The 
object theory of the individual in international law". Amencan 
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140. The old theories of natural law. though 
manifold and sometimes contradictory in details. pro
ceeded from a common basis. namely. the fundamental 
premise that law must be in rational conformity with 
the nature of man. The main idea which underlines the 
variety and apparent diversity of the applications of 
natural law is doubtless that of conformity with the 
nature of man as a rational and social being. 

141. Grotius built his treatises De JUre belli ac pacis 
and De jure praedae comnzentarius mainly on the 
following fundamental concepts: emphasis upon justice 
and morality as the bases of positive law: attribution of 
international rights and duties to individuals considered 
apart from their States: and the realization that man 
must show forbearance to man "because we are born 
for a life of fellowship in a family of nations".lll6 

142. If the individual human being and his nature 
are taken as the starting-point. then the rights and 
duties or obligations of man under international law 
receive a foundation independent of the arbitrary will 
of States. 

143. The question of the position of the individual 
in international law is thus connected with the natural 
law existing objectively above the will of States and 
giving a foundation to positive international law. l07 

144. The problem of co-ordination of the individual 
human being with the society in which he is living is the 
perennial problem of social engineering. the ultimate 
real task of all law. The thinkers and writers on natural 
law started with the individual as the basic criterion and 
proceeded from there toward the solution of all social 
problems. The positivist doctrine of dualism took the 
State and its will as the basic criterion. It thus 
substituted for the "universal and permanently fixed" 
point of the "individual as a given real being"" the 
rather transitory and historically conditioned phe
nomenon of the nation-State. 
4. SOME CONSIDERATIONS ON THE INTERNATIONAL PERSON· 

ALITY OF THE INDIVIDUAL AT THE PRESE-.NT TI~!E 

145. Legal personality is primarily an acknowledge
ment that an entity is capable of exercising certain 
rights and being subject to certain duties on its own 
account under a particular system ot law. In municipal 
systems. the individual human being is the typical 
"person"" of the law, but certain other entities. such as 
public corporations. are granted a personality distinct 
from the individuals who create them. and can enter 
into legal transactions in their own name and on their 
own account. 

146. Under international law. the State is the 
typical "legal person'"108 and other entities may be 
considered as the "subjects" of international law in so 
far as they can enter into legal relations on the 
international plane. 

147. Before the creation of the United Nations. as 
has been repeatedly mentioned. the traditional view 

f Foomote ]()5 umtmw:d J 

Journal of International Law. vol. 46 (July 1952): and G. Tenek1de;. 
L'indil'ldu dans /"ordre JUndique internatwnal (Pans. Pedone. 1933). 

106 Grotius. De JUre praedae commentanus 
107 H. Lauterpacht. International Law and Human Rights (Lon

don. Stevens. 1950). pp. 9, 70. 7-l. 
ws See above. Introduction. paras. 2 and 3: and paras. 121-125 
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was that only States are subjects of international law. 109 

148. Since 1945 it has become obvious that interna
tional law is no longer centred exclusively on the rights 
and duties of States but has recognized the independent 
existence of a variety of international institutions and. 
in a number of situations, has imposed obligations on. 
and granted rights to, individuals. 

149. The consequence of this approach has been 
the widespread acceptance of the view that interna
tional organizations and other non-State entities and 
individuals are "persons"' of the international legal 
system. 

150. International relations are the concern of the 
principal actors on the international scene. and any 
definition of international personality should distin
guish the position of principal actors from the position 
of those whom international law affects only in a 
subsidiary capacity. The brief statement that an inter
national person is an entity having the power of 
independent action on the international plane has the 
obvious advantage of including not only sovereign 
States but also communities like "protected States"", 
which lack some attributes of ~tatehood. such as 
complete independence, hut which. however. are 
considered as endowed with their own separate identi
ty. Also. the statement serves to distinguish between. 
on the one hand, international institutions which, even 
if their constitutional origins were "'derivative .. from 
the will of the States which created them. have attained 
an independent existence no longer legally subject to 
the consent of any particular State or group of States: 
and. on the other hand, what is most important. various 
entities of an international character and individuals, 
which do not have the power of independent action on 
the international plane. except in so far as the 
individual may from time to time have been granted the 
limited right to prosecute claims directly against States 
before some constituted arbitral tribunal. 

151. There is a wealth of juristic literature which 
has derived international personality for individuals 
from various treaties for the protection of minorities; 
from the imposition of criminal responsibility on 
individuals for the breach of rules of international law 
relating to piracy. the slave trade. war crimes and 
crimes against humanity; from the Genocide Conven
tion; from the European Convention on Human 
Rights; from the American Declaration of the Rights 
and Duties of Man. 1<)48, and the American Conven
tion on Human Rights, 1969: from the International 
Covenants on Human Rights and the Optional Protocol 
to the International Covenant on Civil and Political 
Rights. and other relevant United Nations instruments. 

152. However. the fact that rules of international 
law apply to the individual does not necessarily mean 
that the individual is a "person"' of international law 
unless "international personality'' is given a definition 
sufficiently wide to include him. 

153. The appearance of treaty rules recognizing the 
rights of individuals directly destroyed the logical 
foundation of the "object" principle, but the result was 
not the acceptance by publicists of the individual as a 

109 For a further analysi; of this questiOn. see paras. 121-125 
above. 



"subject" of international law .110 Instead of an "ob
ject" he became a "beneficiary" of its rules. Neverthe
less. even in this modified approach. theory fell out of 
step with reality. As already mentioned. 111 in the war 
crimes trials held after the Second World War. the 
principle of individual responsibility for breach of 
international obligations was given extended applica
tion. In rejecting the defendants' contention that it was 
the State alone which could be liable for acts contrary 
to alleged rules of international law, the Nuremberg 
Tribunal made the following statement: "That interna
tional law imposes duties and liabilities upon indi
viduals as well as upon States has long been recognized 
. . . Crimes against international law are committed 
by men. not by abstract entities. and only by punishing 
individuals who commit such crimes can the prm·1sions 
of international law be enforced. " 1 1 ~ 

154. The legality of the Nuremberg judgement 
cannot be challenged; it was securely founded on 
General Assembly resolution 95 (I) of 11 December 
1946.1U 

155. At the present stage in the development of 
international law. individuals lack procedural capacity 
to by their claims before international courts or 
tribunals 1 ~-+ and such claims can be entertained only at 
the instance of the State of which the individual is a 
national or in certain circumstances by the international 
institution of which he is a servant. 

156. A characteristic trend of the modern develop
ment of international law is the granting of procedural 
capacity to the individual for certain well-defined 
rights. Such a procedure developed under the League 
of Nations in relation to the protection of the inhabi
tants of the mandated territories. Although the Cov
enant itself contained no express provisions on the 
point, the inhabitants of the mandated territories were 
held to be entitled to address petitions to the Perma
nent Mandates Commission through the Mandatory 
Government concerned. The Charter of the United 
Nations contains, in connection with the trusteeship 
system. a specific provision regarding petitions. Article 
87 provides that the General Assembly and. under its 
authority. the Trusteeship Council may accept petitions 

1 w For a comprehemive analysi; relatmg to the subJect;, of 
internatiOnal law and the new tendencies. see K T. Eustathiade;, 
"Le; '-UJets du droit mternatwnal et Ia re;ponsabihte internatlonale· 
nouvelle; tendance;" m Etudes de droit tntematwnal 1929-1959 
(Athens, 1959), vol. III. pp. 5-229 

111 See para;. 128-132 above See abo Brand.loc. cit .. pp. 199 and 
201. 

11 2 See above. para. 130 and note 94. See abo Introduction. para'>. 
52 and 53. 

113 See also General Assembly resolution 177 (II) of 21 November 
1947 

114 Nevertheles;, artlcle 25 of the Amen can Convention on Human 
Rights provide; for the right of everyone to JUdicial protection. a~ 
follows: 

"Article 25. Rrglzt to JUdicial protectiOn 
"1. Everyone has the nght to simple and prompt recourse. or 

any other effective recourse. to a competent court or tnbunal for 
protection agamst acts that violate his fundamental nghts recog
mzed bv the constitution or law; of the state concerned or by this 
Convention. even though such violation may have been committed 
by persons acting in the course of their official duties. 

"2. The States Parties undertake: 
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from Trust Territories and examine them in consulta
tion with the administering authority. The system 
adopted by the United Nations is more advanced than 
the League of Nations system of petitions. especially in 
that inhabitants of Trust Territories may present 
petitions to the Secretary-General without the prior 
approval of the administering authority. 115 

157. Another notable example of procedure relat
ing to individual applications is provided by article 25 of 
the European Convention on Human Rights. The 
individual. under certain conditions and within the 
territorial scope of the Convention, is granted the right 
to petition the Commission established by the Conven
tion to look into alleged violations of the rights 
safeguarded by the Convention. 116 Nevertheles~. it 
remains doubtful whether this right of petition greatly 
strengthens the argument that the individual should be 
regarded as endowed with a measure of international 
personality. The function of the Commission is essen
tially that of conciliation, so that even if the allegations 
made hy the petitioner are accepted. the most that the 
Commission can do is to report its findings together 
with any proposals it may care to make to the State 
concerned and to the Committee of Ministers of the 
Council of Europe. It is up to the Commission or the 
State concerned to refer the ca~e to the European 
Court of Human Rights. There is no right allowing an 
individual to initiate proceedings before the Court. 
Any action to be taken on the recommendation of the 
Commission or following a decision of the Court is 
entirely a matter for the Committee of Ministers. 

158. A correlative approach to the granting of 
procedural capacity to individuals to submit com
munications to an international organ is provided for by 
article 14 of the International Convention on the 
Elimination of All Forms of Racial Discrimination. 117 

159. Mention should be made of the procedure 
established by Economic and Social Council resolution 
1503 (XLVIII) of 27 Mav 1970. Under this resolution 
the Sub-Commission on 'Prevention of Discrimmation 
and Protection of Minorities was authorized to estab
lish a working group to consider communications 

"(a) to ensure that any per;on claimmg such remt:d) >hall have 
hi; nghb determmed by the competent authnnty prm 1ded for by 
the legal sy>tem of the ;tate; 

"(h) to develop the possibilities of Judicial remedy; and 
"(c) to ensure that the competent authontie> shall enforce ;uch 

remedie> when granted." 
The ConventiOn was ;Igned at San Jose. Co>ta Rica, on 22 November 
1969 and entered mto force on 18 Jul) 1978 (">ee above. Introduction. 
footnote 75). See T. Buergenthal. 'The American Com entinn on 
Human Rights. an Illmwn of progress", in llfrscel/anea W. J. Gans/wf' 
van der Meersch (Brussels. Bruylant. 1972). vol. I. pp 385-39ti. See 
also A. P Schreiber. The Inter-Amencan Commisswn on Human 
Rtghts (Leiden. SiJthoff. 1970). pp. 9 ff 

IIo M Sorensen, ed , Manual of Pubhc 1ntematwna/ Law 
(London. Macmillan, 1968), p 513. Concerning the participatiOn of 
individuals in internatiOnal judicial procedures. see G. Sperduti. 
"L'mdividu et le droit internatiOnal", Recuetl des coun de /'Acadf>lme 
de droit mtematwnal de La Have, 195&-II (Leiden. Sijthoff. 1957). 
pp. 729-849 

116 J. E S. Fawcett. The Applrcation of the European Convenllon 
on Human Rrght~ (Oxford, Clarendon Pre;;, 1969), pp. 258-325; 
F. G. Jacobs. The European Com•entwn on Human Rtghts (Oxford. 
Clarendon Press. 1975). p 225 ff. 

1I7 See Umted Nations Actwntn the Freid of Human Rights (United 
Nations publication, Sales No E.74.XIV.2), p. 37. 



relating to violations of human rights and fundamental 
freedoms. 11 H 

160. Under the present United Nations practice, 
petitions can also be submitted by individuals who are 
nationals of dependent territories. and by nationals of 
South Africa who are victims of apartheid. The former 
are examined by the Special Committee on the 
Situation with regard to the Implementation of the 
Declaration on the Granting of Independence to 
Colonial Countries and Peoples (the Committee of 24) 
and the latter by the Special Committee on the Policies 
of Apartheid of the Government of the Republic of 
South Africa. 11 ~ 

161. Further, the ILO can accept representations 
by an industrial association of employers or of workers 
that a member State has failed to secure the effective 
observance within its jurisdiction of any convention to 
which it is a party. 

162. The most significant model of the creation by 
States of a quasi-judicial process at the universal level, 
recognizing the prosecution of claims directly by 
individuals against States. is the procedure of individual 
petitions 120 provided by the Optional Protocol to the 
International Covenant on Civil and Political Righh. 1 ~ 1 

163. The issue of the international character of 
national liberation movements 1 ~2 is one of the difficult 
and. to some extent, controversial questions of present 
international life with which international law is con
cerned. The role of these liberation movements is on 
the increase and has significant impact on the whole 
structure of international Jaw. 

11 ·' See Dac,, foe. ell. pp. A6--AY, and A Cm,sese. "The new 
United Natwn;, procedure for handhng gro-;s \'lolatton:, ol human 
nghts". La Comunlt(l lntcmazionale (Rome). vol XXX. No<>. l--2 
( J 975). pp. 4Y fJ. 

11 " See Umted Natwm Ac11on1n the F1eld of Human R1gllls (United 
Nations pubhcatton. Sales No. E 74.XJV 2). pp. 149. 177 and 205. 

ten See R. Cw,:,tn. "L'homme. su]et de drmt mternattonal et Ia 
protect ton de; drott; de rhomme dans Ia SOCH~te universelle". In La 
techmque et /es pnnnpes du droll public . Etudes en /'honneur de CJ 
Scel/e (Pam. L1brame generale de droll ct de Jum.prudence. JY50), 
pp. 8-1---8:" and 90--Y1; F. Capotorti. "The mternatiOnal measures of 
unplementatton mcluded m the Cm enants on Human Right;". 
lmematwnal Protl'ttwn of Human Rlf!,hts. Procccd111gs of the Seve 11th 
Noht'! Sympo.\111/ll ( Uppsala. Almqvi't and Wtkselb. 1%8). pp 131 
tf See abo Umted Natlom Action 111 tlw F1eld of Human R1[!,ht1 
(Umted Natwns pubhcatton. Sales No E.7-l XIY.2). p. 23; M E 
Tardu, "'The protocol to the Umted Nation;, Covenant on Ct,·tl and 
Political Rtghts and the mter-American system. a study of co-ext.,tmg 
pelltton procedure,", Amt>ncan Journal of lntematwnal Law. vol. 
70, No 4 (October 197()), pp. 77&-XUO; M Pra;ad. "The role of 
non-governmental orgamzatwns in the new United Natton<o proce
dures tor human nghts complamts". De111·er Journal of lntematwnal 
Law and Polur, vol. 5 ( 1975). pp. 4-ll---\62 See abo ahove. 
Introductton footnote 26. 

Ic 
1 Mr Ro;,<otde' (C) pru;, ). ;,tre;,.,mg the tmportance of the 

adoptton h) the General A;,;,emhly ot the lnternattonal Convenant<. 
on Human Rw.hb, declared. IIIIC/ alia. that "'man t;, not onh an 
obJect of mtcr~atwnal compa<.,;,JOn. but the <.,ub]cct of llllernat;onal 
nght: and that the human per;,on Jw;, the nght to ;,eek rcdre;,;, ft•r 
\\Tong;, commtttcd agamst him hy ht'> "'' n Government by pettttonmg 
an mternatwnal body duly con;,tttuted lor that purpose.. ( O((lcwl 
Record.1 of tile General A \.\emb/1', Tlt'<'lll\'-finl Se"1011, Plenar\' 
,\leetmg1. l495th meetmg. para l'l3 ) Sec aiv1 abo\'e, Introducttot;. 
para' 4 7-44. 

1c2 1.c . nattons and people' \\'ho are f1ghtmg to 'et up independent 
and sovereign States of thetr own See, 111ter alia. C. Chaumont. "'La 
recherche d'un cnU~re pour l'integratwn de Ia guenlla au droit 
mternatwnal humamtaire". m Melanges offerts a Charles Rousseau : 
La communaute internationale (Pans, Pedone. 1974). pp 42--61. 
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164. The status of wars of nationalliberation 123 in 
contemporary international law depends on their legal 
qualification as international conflicts or as conflicts not 
of an international character. 

165. The traditional legal view of wars of national 
liberation is that they constitute a category of internal 
wars and as such are not subject to international legal 
regulation. This view has gradually been changed, in 
particular since the adoption of the Charter of the 
United Nations and the relevant international instru
ments relating to the right of self-determination 12-+ 

166. In Soviet legal literature, a number of leading 
writers125 have paid particular attention to this legal 
and humanitarian problem. 

167. The prevailing Soviet view is that nations 
could be recognized as subjects of international law if 
such nations have organized governments or are waging 
wars for their formation. According to this view, it is 
necessary to recognize the international pasonality of 
"nations and peoples defending their independence, 
forming their organs of resistance, with an allotment of 
functions of public power, but which have not yet 
formed themselves into governments as a result of 
counter-action by the powers that continue to pretend 
on the preservation of their sovereignty and rule over 
such nations and peoples'' . 126 All the Soviet authors 
based their aforementioned stand on the basic point 
that the principle of self-determination has attained the 
status of an international legal right. 

168. The adoption of the Charter of the United 
Nations and other international instruments and, in 
particular. the entry into force of the International 
Covenants have decisively influenced the status of the 
national liberation movements in general. Article 1, 
common to both International Covenants, provides, 
expressis verbis, that: ""All people have the right of 

123 Wars of national liberation con;titute a category of conflict 
whteh has gamed great Importance ;mce the Second World War 
The'c are "conflict> which ame from the :,truggle:, of people under 
coloma! and foreign rule for liberatwn and self-dcterminatton" See. 
among other>. G. Ah1-Saab. "Wars of national liberatwn and the 
laws of war" m Annates {/'(>/lldes mternationale1. vol. III (1972). pp. 
93--117; H Meyrowitz. "Le 'tatut des guerilla; dans le drott 
mternational", Journal du drollmternatwnal (Paris). I 973. No 4. pp 
X75--Y23: N. Ronztttt. Le gucrre d1 hherazumc na:wnalc e If dmtlo 
mtenumona/e (Ptsa. Um\ersita. Istituto Giurid1co. I 974 ). pp. 
10&-206; B. Boina "The liberation struggle on the Com oro Island;". 
Review of lntenumonal Affairs (Belgrade). 5--20 February 1972. pp 
13--15. See abo A Cmtescu. The R1ght to Se/f-Determuzatwn; 
HIS!oncal and Current De1•elopment on the Bam of United Natwns 
Instruments (Umted Nation; publicatiOn, Sales No E.80.XIV 3). H. 
Gros E;pieJl, The R1ght to Self-Deternunatwn· Implementation of 
United Natwns Re~olutwns (United Nattons publtcation. Sales No. 
E.79.XIV 5): and the DeclaratiOn on Princtples of Internauonal Law 
concermng Fnendly Relations and Co-operation among States m 
accordance wtth the Charter of the Umted Natwn; (General 
As:,embly resolutwn 2625 (XXV) of 24 October 1970). 

12" Abt-Saab. foe. ell .. pp 94--95. 
125 See C N. Okeke, Controverswl Subvcts of Contemporary 

lnternatwnal Law (Rotterdam Umvemty Press. 1974), which. at p 
121. contams a quotation from an arllcle by S. B. Krylov and V. B. 
Durdenevsky to the effect that "in well-known stages of the fight for 
independence, nations may become subjects of mternational law" 
and another quotation from G. I. Tunkm m which emphasi; ts la1d on 
the fact that "nation; fightmg for independence and the formation of 
their own governments should be counted as subjects of international 
law". 

126 L.A. Modzhorian. as cited in Okeke. op. cit.. pp. 121--122. 



self-determination". This provisiOn constitutes the 
legal basis of the struggle of national liberation 
movements and of their protection. The right of 
peoples to self-determination has been affirmed and 
accepted as a legal right by the world community. The 
right of peoples to self-determination has been affirmed 
by the General Assembly and the Security Council in 
various resolutions. 127 For instance, at its twenty-ninth 
session, in 1974, the General Assembly invited the 
Palestine Liberation Organization, as the representa
tive of the Palestinian people, to participate in its 
deliberations on the question of Palestine in plenary 
meetings (resolution 3210 (XXIX) of 14 October 1974). 
In addition, the General Assembly reaffirmed, in 
another resolution, the inalienable rights of the 
Palestinian people, notably its rights to self
determination without external interference and to 
national independence and sovereignty (resolution 
3236 (XXIX) of 22 November 1974). Among other 
conferences in which the national liberation move
ments participated, reference should be made to the 
first session of the Diplomatic Conference on the 
Reaffirmation and Development of International Law 

127 See the Declaration on Pnnciples of InternatiOnal Law 
concernmg Friendly Relations and Co-operation among States m 
accordance with the Charter of the United Nations (General 
Assembly resolution 2625 (XXV)) and Gros Espiell. op. ca .. both 
mentioned m footnote 123 above. 
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Applicable in Armed Conflicts. It is significant that that 
world conference decided to invite those national 
liberation movements which were recognized by the 
regional intergovernmental organizations concerned to 
participate fully in the deliberations of the Conference 
and its main committees. However, the Conference 
decided that only States would be entitled to vote .m 

169. In the foregoing paragraphs an attempt has 
been made to examine briefly the question of the 
international personality of national liberation move
ments. The basic conclusion is that wars of national 
liberation are international conflicts and as such are 
subject to the international law of war or jus in bello in 
its entirety. 

170. Finally, it should be emphasized that the 
international personality of the individual is still at the 
whim of each State. Even the European Convention on 
Human Rights allows States parties to the Convention 
the right of denunciation. 12'~ This denunciation is the 
equivalent of the withdrawal of international rights 
from all persons within the territory of the State 
concerned. 

IeH See .. First session of the Diplomatic Conference on the 
Reaffirmation and Development of International Humanitanan Law 
Applicable in Armed Conflicts: report of the Secretary-General .. 
(A/9669), para. 15. 

I2" European ConventiOn on Human Rtghts. art. 65. United 
Nations, Treaty Senes, vol. 213. p. 221. 



Chapter II 

CONCLUSIONS 

A. General observations 

171. The diverse traditions and beliefs, the politi
cal, economic, social and legal systems of nations and 
countries and the divisions of the world give different 
meanings and degrees of importance to such concepts 
or terms as "freedom under law", "personal freedom", 
"fundamental or basic freedoms", "civil and political 
rights", "economic and social rights", "duties of the 
individual or the citizen", "responsibilities of the 
individual towards the community", "community", 
''morality", "public order", "general welfare", "demo
cratic society". etc. 

172. Efforts are, however, made at various points 
throughout the study to analyse the aforementioned 
concepts and terms, among others, and to give them a 
meaning and significance for the protection of the 
individual which could be accepted by almost all States 
Members of the United Nations. 

173. The following is the concluding summary of 
the Special Rapporteur. 

B. The legal significance, impact and influence of the 
Universal Declaration of Human Rights 

174. The Universal Declaration of Human Rights is 
generally regarded, in its own words, as "a common 
standard of achievement for all peoples and all nations, 
to the end that every individual and every organ of 
society, keeping this Declaration constantly in mind. 
shall strive by teaching and education to promote 
respect for these rights and freedoms and by progres
sive measures, national and international, to secure 
their universal and effective recognition and observ
ance, both among the peoples of Member States 
themselves and among the peoples of territories under 
their jurisdiction" .Bo 

175. Thus, it is an expression of ideals which, as 
one of the pioneers in the field of human rights puts it, 
"in the fullness of time, ought to become principles of 
law generally recognized and acted upon by the States 
Members of the United Nations". 131 It has been argued 
that this is so because the terms of the Universal 
Declaration are vague, that it neither contains definite 
recommendations to Member States nor provisions 
concerning international legal remedies for violation of 

130 Universal Declaration of Human Rights. eighth paragraph of 
the preamble. 

131 H. Lauterpacht. Intematwnal Law and Human Rzghts (Lon
don, Stevens. 1950), p. -HO. See. further. the comment; made byE 
Aroneanu, "Des dix commandements.- Declaration umverselle des 
droits de l'homme", Revue de droit internatwnal, de sczences 
dzplomatiques et politiques (Geneva). 1960. No. 1, pp. 3~37. 
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human rights, 132 and above all, that the overwhelming 
majority of Members regard the Universal Declaration 
as creating no legal obligations. 133 

176. In the course of the final discussion of the 
Universal Declaration before the General Assembly, 
some delegations expressed the view that the Universal 
Declaration is an interpretation of the Charter of the 
United Nations,l34 that it embodies customary interna
tional law or general principles of law, 135 that its legal 
significance derives from the fact that it is binding on 
the organs of the United Nations, and that its adoption 
meant that human rights were of international 
concern. 136 

177. On the other hand, the view was expressed 
that the Universal Declaration does not create obliga
tions for Member States and the main reason for that is 
the fact that the language of the Declaration and the 
surrounding circumstances show that it was not in
tended to have such an effect. Moreover, the Universal 
Declaration does not provide any enforcement pro
cedure in favour of the individual. 

178. The legal effect of the Universal Declaration 
in expanding the scope of customary and conventional 
international law has already been recognized. 

179. It is appropriate to recall in this regard the 
relevant views expressed in a memorandum prepared in 
1962 by the Office of Legal Affairs of the United 

132 See. among others, 0. Y. Asamoah. The Legal Szgn(ficance of 
the Declarations of the General Assembly of the Umted Nations (The 
Hague, Martinus Nijhoff, 1966), p. 189. 

131 Lauterpacht, op. cit., p. 413. See also above, IntroductiOn, 
paras. 44 and 45. 

'-'4 See, for example. the views expressed by Rene Cassin (France) 
at the 92nd meeting of the General Assembly's Third Committee, on 
2 October 1948 (Official Records of the General Assembly. Third 
Sesswn, Part I. Third Committee. Summary Records of Meetings, pp. 
6~63). 

135 See. for example, the comments made by the representative of 
Belgium at the l08th meeting of the Thud Commlttee. on 20 October 
1948 ( OffiCTa/ Records of the General Assembly, Thzrd Sesswn, Part I, 
Third Committee, Summary Records of Meetings, pp. 199-200). In 
connectiOn With the Islamic attitude to the Univen.al DeclaratiOn. 
see. among others, the following comments made by an Iranian 
author: "The Declaration of Human Rights is an mternational law 
which humamtanans the world over regard with high esteem. It was 
produced by one of the commissions of the United Nations and 
accepted by the governments that are members of that orgamzation. 
of which 1t is a masterpiece." S. Tabandeh of Gunabad. A Muslim 
Commentary on the Umversal Declaratwn of Human Rights (Guild
ford. F.J. Gouldmg. 1970). p. 1. 

"'' See footnote 134 above R. Higgm; '>ugge,b. turther. that 
"mternational concern over human-rights questiOns 1s always JUS

tified by the purely moral force of the human-rights provi;ions". m 
her book The Development of Internatwnal Law through the Political 
Organs of the United Nations (London. Oxford Umversity Press, 
1963). p. 130. 



Nations Secretariat and submitted to the Commission 
on Human Rights at its eighteenth session, in which the 
use of the terms "declaration" and "recommendation" 
was described as follows: 

3. In Umted Nations practice. a "declaratwn" is a formal and 
solemn im,trument. smtable for rare occasions when prinCiples of 
great and lastmg importance are being enunciated. such as the 
Declaration of Human R1ghts. A recommendatiOn is less formal. 

4 Apart from the distinction just indicated, there is probably no 
difference between a "recommendation" and a "declaratiOn" in 
United Nations practice as far as strict legal pnnc1ple IS concerned. A 
"declaration" or "recommendation" is adopted by resolution of a 
United Nations organ. As such 1t cannot be made bindmg upon 
Member States, in the sense that a treaty or convention is bmding 
upon the parties to it, purely by the device of termmg it a 
"declaration" rather than a "recommendation". However, in v1ew of 
the greater solemnity and significance of a "declaration". it may be 
considered to impart, on behalf of the organ adopting it. a strong 
expectation that Members of the international commumty will abide 
by it. Consequently. in so far as the expectatwn 1s gradually JUStified 
by State practice, a declaratiOn may by custom become recognized a> 
laying down rules bmding upon States. 

5. In conclusion, it may be said that in Umted Nations practice, a 
"declaratwn" i> a solemn instrument resorted to only m very rare 
cases relating to matters of major and lasting importance where 
maximum compliance is expected.137 

180. The influence of the Universal Declaration on 
international agreements is significant.B8 

181. Resolutions of Latin American conferences139 

and the pronouncements of the Bandung conference of 
Asian-African States of 1955 are among a few of the 
endorsements of the Universal Declaration at regional 
and international conferences. 

137 See the report of the Commis>ion on Human R1ghts on 1ts 
e1ghteenth session. (Official Records of the Economic and Social 
Counctl, Thtrty-fourth Ses;ion, Supplement No.8 (E/3616/Rev. 1)). 
para. 105. 

13x For example. m article 1 of the !>pec~al statute of Trie>te 
annexed to a memorandum of understanding. signed at London on 5 
October 1954 between Italy, the Umted Kingdom of Great Britain 
and Northern Ireland, the United States of Amenca and Yugoslavia. 
Italy and Yugoslavia agreed a~ follows: "In the admm1stration of 
their respective area~ the Itahan and Yugoslav authont1es shall act in 
accordance w1th the pnnciples of the Universal Declaration of 
Human Rights ... so that all mhabitants of the two areas without 
discnmination may fully enJOY the fundamental rights and freedoms 
laid down in the aforesaid Declaration." Department of State 
Bulletm, Vol. XXXI, No. 799 (18 October 1954), p. 558. 

The European Convention on Human R1ghts is based largely upon 
the principles of the Universal Declaration. See above. IntroductiOn, 
para. 115. 

Under the Franco-Tumsian Conventions of 1955, Tuni>Ia agreed to 
abide by the principles of the Universal DeclaratiOn. Yearbook on 
Human Rtghts for 1955 (United Natwns publication. Sales No. 
IY58 XIV I). pp. 340--342. 

In the preamble to the Treaty of Peace with Japan of 1951, Japan 
declared her mtention to strive to reahze the objectives of the 
Universal DeclaratiOn. Yearbook on Human Rtghts for 1951 (United 
Nations publication. Sale> No. 1953.XIV.2). p. 489. 

Special reference to the principles of the Universal DeclaratiOn was 
also made in the preamble of the Amencan Convention on Human 
R1ghts. 1969. See above, Introduction, para. 128. 

Mention of the Universal DeclaratiOn was further made m the 
Final Act of the Conference on Security and Co-operatiOn in Europe 
(Helsmki. 1975), which prov1des. in section 1(a) VII, that: "In the 
field of human nghts and fundamental freedoms, the participatmg 
States will act in conformity with the purposes and principle> of the 
Charter of the United Nations and with the Universal Declaration of 
Human Rights . . . " 

139 See, for example. Final Act of the Tenth Inter-Amencan 
Conference, Caracas, Venezuela, March 1--28, 1954 (Washington, 
D.C., Pan American Union, 1954), resolution XXVII, "Strengthen
ing of the system for the protectiOn of human rights" 

41) 

182. The Universal Declaration has been referred 
to in numerous decisions of national courts which are 
evidence of the practice of States. The value of 
referring to these judicial decisions is that, as has 
already been mentioned, they are part of what is 
regarded as State practice, 140 which is a source of 
international law Y 1 Accordingly these decisions play a 
part in the development of the contemporary interna
tional law. 

183. Further, the Universal Declaration as a stan
dard of achievement is sometimes a guide to the 
interpretation and application of national laws. It has 
been relied upon as evidence of "modern law" on the 
protection of the basic human rights and fundamental 
freedoms of individuals_142 

184. Many national constitutions incorporate the 
Universal Declaration in their preambles by 
reference .143 The endorsement of the principles of the 
Universal Declaration is strongest in constitutions in 
whose elaboration the United Nations played an active 
role, such as that of Eritrea. 

185. The Special Rapporteur accepts the view that 
the Universal Declaration was formulated on the 
understanding that it was the most expedient way of 
providing a basis for joint and separate action, by all 
Members of the United Nations, towards the promo
tion of universal respect for and observance of human 
rights and fundamental freedoms. It was under the 
basic authority of Article 55 of the Charter that the 
General Assembly proclaimed the Universal Declara
tion as "a common standard of achievement for all 
peoples and nations" _144 

186. The faithful observance of Articles 55 and 56 
of the Charter requires Member States to consider the 
application of the principles of the Universal Declara
tion. This view is strengthened by the numerous 

14" See the report of the InternatiOnal Law CommissiOn covering 
Its second session ( Officwl Records of the General Assembly, Ftfth 
SessiOn, Supplement No. 12 (A/1316)), para. 54. 

141 Statute of the International Court of Ju>tice, art 3R, para. 1 d 
See W. Friedmann, 0. L. Lissitzyn and R. C Pugh, Cases and 
Matenal on InternatiOnal Law (St Paul, Mmn., We>t Publishing Co .. 
1969). pp. 82--84. Also. G. I Tunkin, Theory of Intemutional Luw 
(London, Allen and Unwin, 1974). pp. 184-1R5. 

142 See, for example. the case of Vanderguzste v Sttlman (26 April 
1956), in wh1ch the Court of First Instance of Courtra1, Belgium, 
upheld the validity of a will appointing a widow the sole legatee 
provided she did not remarry; this conditiOn was, ho,wever, con
sidered void as being contrary to public policy, a fact which the Court 
said was particularly stressed in article 16 of the Universal Declara
tion of Human Rights. Yearbook on Human Rtghts for 1956 (United 
Nations publication, Sales No. 58.XIV.2), p. 23. 

In Fujii v. State of Ca!tforma, a District Court of Appeals struck 
down a statute forbidding ownership of real property by ahens for 
reasons based mter alia on the relevant pnnoples of the Umversal 
DeclaratiOn (217 P. 2d. 481, 488 (1950)). Yearbook on Human Rtght; 
for 1950 (United Nations publication, Sales No. 1952.XIV.1), p. 328 

143 For example, almost all the constitution-; of the former French 
terntories of Africa, including Benin, Gabon and the Ivory Coast, 
and the national constitutions referred to in The Impact of the 
Umversal DeclaratiOn of Human Rzglw, rev. ed (United Nations 
publications, Sales No. 1953.XIV.l), pp. 30--33. See also J. P. 
Humphrey, "The Universal DeclaratiOn of Human Rights: its 
history, impact and jundical character" Ill B. G. Ramcharan, ed .. 
Human Rights: Thirty Years after the Umversal Declaration (The 
Hague, Martinus Nijhoff. 1979), p 29. 

144 M. GanJi, International Protection of Human Rtghts (Geneva, 
E. Droz, 1962), p. 165. 



resolutions of United Nations organs which regard 
infringement of the principles of the Universal Declara
tion as violations of the Charter. 

187. The Universal Declaration is, therefore, of a 
quasi-legal significance as distinct from being the source 
and origin of legal rights and duties. 145 

188. Accordingly, the contents of the Universal 
Declaration are being made a part of the thinking and 
belief of those who aspire to the full enjoyment of the 
rights it sets forth. 

C. The legal significance of the fifth preambular para
graph of the International Covenants on Human Rights 

189. The fifth preambular paragraph of the Interna
tional Covenants reads: "Realizing that the individual, 
having duties to other individuals and to the community 
to which he belongs. is under a responsibility to strive 
for the promotion and observance of the rights recog
nized in the present Covenant". 

190. The Special Rapporteur is of the opinion that 
such provisions in a preamble are not without legal 
significance. It is an established rule of interpretation 
that every word and part of a treaty is presumed to have 
a meaning and to produce some legal effects. '"'6 It is the 
normal function of the preamble to give expression to 
the objectives of the treaty. Moreover. in some cases. 
the preamble. in addition to being an aid to interpreta
tion. is a direct source of legal obligations not set forth 
in the operative part. 

191. The meaning of the term "context" of a treaty 
is defined in article 31. paragraph 2. of the Vienna 
Convention on the Law of the Treatiesl-17 as including 
the preamble as well as those documents that form 
annexes to the treaty in question. 14X 

192. Accordingly. the provision contained in the 
fifth preambular paragraph of the International Cov
enants, which are legally binding instruments. serves as 
an introduction and constitutes an aid for interpretation 
of the articles that follow. It reminds the individual 
explicitly that, first. he has duties to other individuals 
and to the community to which he belongs and that, 
secondly. he is under a responsibility to strive for the 
promotion and observance of human rights. 

145 See also Asamoah. op. cit.. p. 190. Abo notable are the 
relevant comment> by C. W Jenks. Human R1ghts and Intematwnal 
Labour Standards. (London. Steven>. 1960). pp. 13-1..\. 

146 E. Schwelb. "InternatiOnal conventions on human nghts··. ThP 
lntematwnal and Comparallve Law Quarterly. vol. 9. 1960. p. n73. 

147 "Aruc!e 31 General rule of mterpretation 

"2 The context for the purpo;e of the mterpretat10n of a treaty 
shall compri>e. 111 addition to the text. mcluding It> preamble and 
annexe;: ... " 

(Official Records of the Untied Natwns Conference on the Law of 
Treaties Docume/l/5 of the Conference (United NatiOns publicatiOn, 
Sales No E 7ll.V.5J. p. 293.) See I M Smclair. The V1enna 
Conl'cntion on the Law of Treaties (Manchester. Manche;ter 
Umven,ity Pre». 1973). p 71. The Y1enna Convention on the Law of 
Treaties came mto force on 27 January 1980. 

14H See T 0 Ehas. The Modern Law of TrealJes (Dobbs Ferry. 
NY . Oceana Pubhcations. 197..\). pp 7..\ and 75. and New Honzons 
1n lnternatwnal Law (Alphen a.d. Rqn, Sljthoff and Noordhoff. 
1979). p ..\3. In connection with the "Techniques" of mt"erpretation. 
see. among others. G Schwarzenberger and E.D. Brown. A Manual 
of llllernatwnal Law. 6th ed (Milton. England. ProfessiOnal Books. 
1976). pp. 133-135. 
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193. Thus. while the International Covenants were 
intended to protect human rights and personal free
doms. it was also thought appropriate to recall the 
above-mentioned two distinct facts. i.e. that the indi
vidual has duties to other individuals and to the 
community and a responsibility to strive for the 
promotion and observance of the rights recognized in 
the International Covenants. 

194. The reference to the duties of the individual to 
other individuals and to the communitv and his 
responsibility to strive for the promotion a"nd observ
ance of human rights is vague and abstract. 14 '~ 

195. It is an indisputable fact that the International 
Covenants are concerned with the obligations of States 
to individuals: however, as States are the sum of 
individuals. the individual must also co-operate if he 
wishes the International Covenants to be im
plemented. 150 

D. The question of the individual as a subject of 
international duties and responsibilities 

196. The controversy concerning the position of the 
individual in international law 151 is still going on, at 
present probably with more intensity. 

197. The views expressed and the attitudes adopted 
on central topics such as the correlation between 
national and international laws and the position of the 
individual in international law are at present far more 
complicated than ever before. 

198. Examination of some substantive international 
rules. relevant international conventions. the Charters 
of the International Military Tribunals of Nuremberg 
and the Far East, the International Covenants on 
Human Rights and the Optional Protocol to the 
International Covenant on Civil and Political Rights 
and several cases and facts relating to the problem of 
the international personality of the individual as 
outlined in the present study has shown that the in
dividual has some capacity directly under international 
law. It could be said to be a restricted capacity differing 
from that of any political entity. 

199. All individuals may not have the same capacity 
for rights under international law: stateless persons. for 
example, may have less capacity than nationals. 

200. It should be noted, however. that the indi
vidual is still deprived of any direct procedural capacity 
to appear before international courts 152 and tribunals in 

14'' The final text of the fifth preambular paragraph of the 
InternatiOnal Covenants wa> elaborated and submitted by the 
delegatiOn> of Australia and Sweden to the Comm~>>ion on Human 
Right> at 11> e1ghth session. It wa> an 1mportant amendment to the 
draft preamble of the two International Covenant~ prc;ented by the 
delegation of the United State'> of Amenca. See para;. f,(J-f,3 above. 

'"' See para. 61 ahove 
151 See IntroductiOn, para. 52; and paras. 121-J:l2 and 1..\5-170 

above. See also D. P. O'Connell, lntemattonal Law, 2nd ed. 
(London, Stevens. 1970). vol. I. pp 10&-111. M. Bothe and G Ress 
accept the view that "the mdividual 1s recogmzed ·m principle' as a 
subject of internatiOnal law". See their study "The comparative 
method and public mternational law" m W.E Butler. ed .. illlerna
twnal Law 111 Comparative Perspec/lve (Alphen a.d. Rijn, S11thoff 
and Noordhoff. 1980). p 50. 

152 The Permanent Court of InternatiOnal Justice in the Mavrom
mah' case sa1d that only when the national State take> up the 
complamt of Its subject does the matter enter '"the domain of 



defence of his rights, and the international law gov
erning responsibility allows him to defend his rights 
only through the medium of his State and subject to its 
consent. But this fact does not exclude the creation of 
this right at any moment by agreement of States. 

201. No international criminal court or tribunal 
with jurisdiction to try and punish individuals respons
ible for committing crimes against peace, war crimes 
and crimes against humanity exists today; 153 nor does 
any international criminal code applicable to the 
individual exist. 

202. Certain international rights. duties and re
sponsibilities of individuals have become a part of 
international customary or conventional law .154 

203. It is a fact that consistent patterns of gross 
violations of human rights are still found in many parts 
of the world, and there are fears that such violations 
will increase if the international community does not 
take immediate action for effective protection of the 
individual. 

204. In almost all parts of the world, the individual 
nowadays lives under real threats. and in spite of the 
progress made in the field of human rights these threats 
may be very serious. 

205. International organizations are constantly 
dealing with individuals. and though their actions, for 
example the receipt of communications by the Trus
teeship Council or other bodies of the United Nations 
or of regional organizations. may not be directly 
productive of legal relations. at least they presume that 
the individual has status. 

206. States are the sole full subjects of international 
law. The scope of the international personality of 
inter-State organizations and of individuals depends on 

internatiOnal law" (Mavrommatzs P{destzne Concesswns. Judgement 
No.2. 1924. P.C I.J, Series A, No.2, p. 12). See abo paras 150-162 
above. 

153 In 1950, the General As,embly decided to appoint a comm1ttee 
of one repre>entative each of 17 Member State; to meet in Geneva on 
1 August 1951 to prepare one or more prehmmary draft conventiOns 
for the e;tablishment of an mternational criminal court (re>olutton 
489 (V) of 12 December 1950). The Umted Nations Committee on 
InternatiOnal Cnmmal Junsd1ction met in Geneva and prepared a 
"Draft Statute for an InternatiOnal Crimmal Court". On the 
recommendatiOn of the S1xth Committee. the General A"embly 
dec1ded. on 5 December 1952. that a further consideratiOn and 
review of the above-mentioned draft statute should be entrusted to a 
new comm1ttee (resolution 6R7 (VII)). The new committee met from 
27 July to 20 August 1953, and elaborated a "Revised Draft Statute". 
It also recommended that the court be estabhshed through the 
med1um of a conventiOn drafted by an mternatwnal conference 
convened by the General Assembly. (Report of the 1953 Committee 
on InternatiOnal Cnminal JurisdictiOn, Officzal Records of the 
General Assembly, Nmth SeSSion, Supplement No 12 (A/2645) ) 

Article I of the rev1sed draft statute was ba>ed on the 1dea that 
mternational law impose; d1rect mternatwnal duties and respons1-
bihttes upon the md1vidual This article read: "There i> established an 
International Cnmmal Court to try natural persons accused of crime> 
generally recogmzed under international Jaw" (A/2645, annex). 
Moreover, article 25 of that draft provided that: ''The Court >hall be 
competent to judge natural perwns, whether they are constitutiOn
ally respon>ible rulers, public officials or private tnd!Vlduab. 

Nevertheless, no further attempt has been made to put this rev1sed 
statute into practice, and there is no evidence that renewed interest in 
it has been shown recently. 

154 See, for example. N. Smgh. "The declaration of Human Rights 
and customary international Jaw", Horizons of Freedom, pp. 
114-121. 

51 

the will and agreement of States, and is always 
revocable by them. 

207. In order to approach the international per
sonality of the individual in a valid legal manner and to 
explore the possibilities of employing new legal 
methods and ideas in an attempt to remove the 
obstacles which lie between the individual and interna
tional law, one has first of all to detect and define such 
obstacles. 

208. Accordingly, the competent organs and bodies 
of the United Nations, its specialized agencies, the 
international lawyer and the national legislator should 
subject relevant international instruments to legal 
scrutiny and examine rules of international law. in 
order to expose and define any loopholes and defects 
which may obstruct or prevent the promotion, observ
ance or enforcement of the rights of the individual and 
which may hinder the efforts to confer international 
responsibility upon him. 

209. In the relevant part of this work, however. an 
attempt was made, through brief analysis of the existing 
rules of international law and comparison and assess
ment of various theoretical and practical questions 
relevant to the protection of the individual, to present 
the controversy which exists between eminent interna
tional lawyers concerning the position of the individual 
in international law and to define some of the basic 
obstacles that stand between the individual and interna
tional law .155 

210. Theorists who claim international personality 
for individuals are few, but writers who recognize the 
usefulness or necessity of the international personality 
of the individual apart from that of the State are 
increasingly numerous. 

211. In spite of all the set-backs suffered during 
attempts to secure recognition of the international 
personality of individuals in international law. this idea 
holds within itself favourable prospects for the future. 

212. The impact of international law on the indi
vidual is more apparent nowadays because of recent 
and current developments concerning, in particular, his 
own effective protection within the world community 
and his important role in the domains of international 
co-operation, human rights (see Commission on Hu
man Rights resolutions 23 (XXXV) and 23 (XXXVI)) 
and peace. 

E. The meaning of personal freedom 
213. Personal freedom means the freedom of every 

law-abiding individual to think what he will, say what 
he will and go where he will on his lawful occasions 
without let or hindrance from any other persons. This 
freedom must be matched with the peace and law of the 
community in which the individual lives. The freedom 
of the just individual is worth little to him if he can be 
preyed upon by murderer or thief. 156 Every individual 
should respect the rights and freedoms of other 
individuals and carry out his lawful obligations to the 
community. 

155 See Introduction, para. 52; and paras. 121, 170 and 196-201 
above 

156 See S1r Alfred Denning. Freedom under the Law (London, 
Stevens, 1949). p. 5. 



214. Every society or State should have certain 
powers and the lawful means to protect all individuals 
and itself as a whole from those who break the laws. 

215. The laws of every State should endure only so 
long as they are accepted by the conscience of the 
people. 

216. So long as the individuaL on the one hand, 
respects the rights and freedoms of other individuals 
and fulfils his responsibility to strive for the promotion 
and observance of the rights recognized in the Univer
sal Declaration of Human Rights, the International 
Covenants on Human Rights and other international 
and national instruments on human rights. and the 
State, on the other hand, properly and lawfully 
exercises its powers, a balance is achieved which 
constitutes a safeguard of freedom. 

217. Universally. human rights form the basis of 
freedom, justice and peace in the world. Human duties, 
on the other hand. do not have the exalted status of 
human rights. Powers may be abused by States, and if 
they are there is no tyranny like them. This leads to the 
state of affairs that exists in police States or dictatorial 
regimes. 

218. Accordingly. it should once again be men
tioned that a true balance must be maintained between 
personal freedom on the one hand and social stability in 
a democratic society on the other. 

219. The law, which is one of the corner-stones of 
democracy in a State governed by law (Etat de droit), 
should protect the freedom of the individual and should 
be based mainly on court procedures. A law cannot 
always foresee the details of a rule nor its permissible 
exceptions. The State is compelled to place this burden 
upon the independent judge who must apply the law to 
the case that is before him. This concluding observation 
contains the fundamental principle that where there is 
any conflict between the freedom of the individual and 
any other rights or interests, then no matter how great 
or powerful such rights or interests may be, the 
freedom of the individual shall prevail over them. 

220. These ideas are expressed in the laws of 
certain truly democratic States and should also find 
their expression in the laws of other States. 

221. The ideal of the free individual does not mean 
that the individual is completely unrestrained and 
devoid of any responsibility towards his fellow human 
beings and the community. In certain sections of this 
study the individual has been referred to as "man". In 
this case, the concept taken is that of the Buddhists, 
Muslims, Stoics, Christians and others. The individuaL 
through teaching, education and knowledge. and the 
proper and lawful exercise of his rights and duties, 
becomes a useful member of the community. This is 
true for the citizen too. The citizen should be aware 
that his is not the only will in the world, and he should 
be concerned, in one way or another, with bringing 
harmony out of the conflicting wills that exist within his 
community. The individual and citizen, as presented 
above, is essentially circumscribed by his neighbours. 
All members of the present world, except for certain 
refugees or stateless persons, are in fact citizens of 
different States. The issue between individuality and 
citizenship is important in politics, education, ethics, 
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human relations and in particular in international and 
municipal law. 

222. The ideal of the free man is defined in the third 
paragraph of the preamble of each International 
Covenant. This paragraph was based upon the Univer
sal Declaration as interpreted by the General Assembly 
in resolution 421 E (V) and reaffirmed in resolution 543 
(VI). In these resolutions the General Assembly 
declared that "the enjoyment of civic and political 
freedoms and of economic, social and cultural rights 
are interconnected and interdependent", and that 
"when deprived of economic, social and cultural rights, 
man does not represent the human person whom the 
Universal Declaration regards as the ideal of the free 
man". 

223. It is in the above-mentioned third preambular 
paragraph of each International Covenant that a 
difference in emphasis. and hence in wording, exists. 
Thus, in the International Covenant on Civil and 
Political Rights the third preambular paragraph states 
that "the ideal of free human beings enjoying civil and 
political freedom and freedom from fear and want can 
only be achieved if conditions are created whereby 
everyone may enjoy his civil and political rights. as well 
as his economic, social and cultural rights", whereas in 
the International Covenant on Economic, Social and 
Cultural Rights the third preambular paragraph states 
that "the ideal of free human beings enjoying freedom 
from fear and want can only be achieved if conditions 
are created whereby everyone may enjoy his econ
omic, ~ocial and cultural rights. as well as his civil and 
political rights". These preambular paragraphs were 
intended to underline the unity of the two Covenants 
while at the same time maintaining the distinctive 
character of each. 

F. The reference to the duties and responsibilities of the 
individual in the Universal Declaration of Human 
Rights and in the fifth preambular paragraph of the 
International Covenants on Human Rights 

224. The Universal Declaration contains, in its 
article 29, paragraph 1, a provision explicitly providing 
for the duties of the individual. It stipulates that 
everyone has duties to the community. The reason for 
this provision is also given in the same paragraph: it is 
only within the community that the free and full 
development of the personality of the individual is 
possible. 

225. The fifth preambular paragraph of both Inter
national Covenants contains an abstract statement 
which reads: ". . . the individual, having duties to 
other individuals and to the community to which he 
belongs . . . " 157 

226. The primary role of the law is to protect 
individual rights even if, logically, duties should have 

157 See paras. 189 and 194 above. See also Commission on Human 
Rights resolution 23 (XXXVI) of 29 February 1980. The draft 
resolutwn that was later adopted as resolution 23 (XXXVI) was 
introduced at the 1559th meeting, on 27 February 1980, by the 
representative of Canada (Mr. Y. Beaulne); a summary of his 
statement appears in press release HR/864 of 27 February 1980, 
issued by the Information Service of the United Nations Office at 
Geneva. 



priority in certain cases. Many rights carry with them 
corresponding duties.'-"S 

227. The basic difference between law and morality 
is that morality is conceived as a system composed of 
duties. 159 

228. Law is the synthesis of factors including 
morality. The Special Rapporteur does not believe that 
an antithesis between law and morality exists. 

229. With these principles, pre-conditions and con
siderations in mind, as well as those mentioned 
earlier. 160 the duties and responsibilities discussed in 
section G below should, in conclusion, be considered as 
the individual's basic duties to the community. 

G. Human duties and responsibilities of the individual 
to the community 

230. It is in the Charter of the United Nations that 
the individual appears as bearer of fundamental human 
rights. duties and responsibilities. Thus, in accordance 
with the provisions of the Preamble161 to the Charter. 
the peoples of the United Nations, determined 
to save succeedmg generations from the scourge of war. which twice 
m our lifellme has brought untold sorrow to mankind. and 
to reaffirm faith m fundamental human nghts. in the dignity and 
worth of the human person. 111 the equal nghts of men and women 
and of natiOns large and small. 

implicitly recognized their duty and undertook the 
responsibility 
to establish conditiom under which ju;tice and respect for the 
obligations ansing from treaties and other source; of internatiOnal 
law can be mamtained. and 
to promote social progress and better standards of life m larger 
freedom. 

AND FOR THESE ENDS 

to practice tolerance and hve together m peace With one another as 
good neighbors. and 
to umtc our strength to main tam mternational peace and 'ecurit}. 
and 
to ensure, hy the acceptance of pnnciples and the insl!tutwn of 
methods. that armed force shall not be used. save in the common 
Interest, and 
to employ International machmery for the promotiOn of the economic 
and social advancement of all peoples. 

and resolve to combine their efforts to accomplish these 
aims. 

231. The purpose of the use of the words "We the 
peoples of the United Nations" at the beginning of the 

15" See the annotation of the text of the draft International 
Cmenants on Human Rights. Official Records of the General 
Assembly, Tenth Session, Annexes agenda item 28 (part II). 
document A/2929. chap III. para. 11 

159 R Marcie. "Duties and limitatiOns upon nghts". Journal of the 
Imernational Commission of Jzmsts (Geneva). vol. IX. No. 1 (June 
1968), p. 59. 

160 See above. IntroductiOn, and the precedmg sections of the 
present chapter. 

I61 In connectiOn with the legal sigmficance of the preamble of a 
treaty, see paras. 189-191 above. See also the followmg ad hoc 
comments made by L. M. Goodnch, E. Hambro and A. P. Simons in 
their classic work Charter of the United Natwns: Commentary and 
Documents, 3rd and rev. ed. (New York, Columbia University Press, 
1969). p. 20: "A preamble is a customary part of a treaty and serves 
the purpose of defining in general terms the purposes which the 
parties have m view and the considerations that have led them to 
agree . . . The VIew of the technical committee was that all 
provisions of the Charter. 'being in this case mdiv1sible as any other 
legal instrument, are equally valid and operative'." 
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Charter was to emphasize that the Charter was an 
expression of the wills of the peoples of the world. 162 
However. the conclusion of the Preamble was modified 
to convey the idea that though the Charter purported to 
reflect the resolution of peoples. the actual agreement 
was between Governments.l63 

232. The reference in the Preamble to the Charter 
to faith in "fundamental human rights•· and in "the 
dignity and worth of the human person .. gives support 
and emphasis to the provisions of Articles 1 and 55 of 
the Charter in particular. 

233. The emphasis of the Preamble on combining 
justice with respect for international obligations is in 
line with the authority given to the General Assembly 
under Article 14, implicitly rather than explicitly. to 
review and make recommendations with respect to the 
revision of international agreements in the interest of 
peace and justice. 

1. DL'TY TO RESPECT PEACE AND SECURITY 

234. Among the first duties1M of the individual 
should be the duty to use his strength to maintain 
international peace 165 and security. 

235. In international society, as in nationaL the rule 
of law presupposes an overriding obligation to respect 
the peace and effective arrangements to restrain 
breaches of the peace. 

236. The individual must support, by all means at 
his disposal, the measures taken by Governments and 
international and national organizations for a complete 
prohibition of tests of nuclear weapons, the prohibition 
of the development, production and stockpiling of 
chemical and bacteriological (biological) weapons and 
the prevention of the pollution of oceans and inland 
waters by nuclear wastes. 166 

2. QUESTION OF THE DUTY TO RHRAIN FROM ANY 

PROPAGANDA FOR WAR 

237. Article 20, paragraph 1, of the International 
Covenant on Civil and Political Rights reads: "Any 

162 Goodrich. Hambro and Simons. op. elf., p 21 
163 R B. Russel. A HIStorv of the Umted Natwns Charter. The Role 

of the Umted States 19</0-1945 (Washington. D.C., The Brookings 
InstitutiOn, 1958), pp. 913-918. 

164 An analysis of the question of the individual as a subJect of 
mternatwnal duties and responsibilitie' has already been presented 
above. in paras. 119-170 and section D above. 

165 During the discussion in the General Assembly's Third 
Committee on the draft resolutiOn that was later adopted as 
Assembly resolution 3010 (XXVII) of 18 December 1972. an 
amendment relating to the addition to the obJective' of InternatiOnal 
Women's Year of a reference to the obligatiOn of women to make 
their contributiOn to the maintenance of world peace. submitted by 
Greece and Guatemala and introduced by Mn, A. E Daes (Greece). 
wa' unammously adopted (see paragraph 2 (c) of the resolution. 
reading: "To recognize the importance of women's increasmg 
contribution to the development of friendly relatiOns and co
operation among States and to the strengthemng of world peace"). 
See also "International Women's Year: report of the Working Group 
established to work out a draft programme of activil!es" (E/CN.6/ 
588, 30 January 1974). See also the Declaration on the Promotion 
among Youth of the Ideals of Peace, Mutual Respect and Under
standing between Peoples, proclaimed by the General Assembly in 
resolutiOn 2037 (XX) of 7 December 1965, in particular its pnnciples 
V and VI. In connection with the duty of the mdividual not to commit 
any act which might destroy world peace. see mter aha the comments 
of the Government of Pakistan reproduced in paragraph 64 above. 

166 Declaration on Social Progress and Development, art. 27. 



propaganda for war shall be prohibited by law." This 
provision could be interpreted as constituting an 
obligation first of all for States to include in their 
relevant legislation an explicit provision prohibiting 
propaganda for war. Another possible interpretation, 
however, is that the provision requires an appropriate 
prohibition by law only as and when the need to deal 
with propaganda for war arises in practice. In any case 
the individual is indirectly obliged to respect the 
provision of article 20, paragraph 1. of the Interna
tional Covenant and to refrain from any propaganda 
for war. 167 

3. DUTY TO REFRAIN FROM ADVOCACY OF NATIONAL, 

RACIAL OR RELIGIOUS HATRED 

238. A duty of the individual which derives in
directly from article 20, paragraph 2. of the Interna
tional Covenant on Civil and Political Rights is to 
refrain from advocacy of nationaL racial or religious 
hatred that constitutes incitement to discrimination, 16R 

hostility or violence. 

4. DUTIES TO HUMANITY 

239. The individual also has duties to humanity. 
This conclusion is mainly derived from the law of 
nature. 16\l Thus. natural law commands the individual 
not only to strive for his own preservation and 
perfection, but also aid his fellow men in this effort, as 
only in this way can each really preserve and perfect 
himself. 

240. In the Stoic conception, the general brother
hood of all men transcends the existing national, State, 
religious and other boundaries which separate men. 
They are members of the ''civitas maxima" 170 in the 
Stoic sense. Men are citizens of the universe, because 
of the essential qualities of the rational human nature. 

241. The view of the Special Rapporteur that the 
individual has rights and duties to contemporary 
humanity and a responsibility derived therefrom is 
based inter alia, on the provisions of articles I and VI of 
the Convention on the Prevention and Punishment of 
the Crime of Genocide and articles I and III of the 
Convention on the Suppression and Punishment of the 
Crime of Apartheid. 

5. RESPONSIBILITY FOR OBSERVANCE OF TNTERNATIONAL 

LAW 

242. The individual has a responsibility to observe 
the rules of international law and in particular the 
Charter of the United Nations. the International 
Covenants on Human Rights and other international 

167 See E/CN.4/Sub.2/SR.765. para. 14. 
16" See Introduction, paras. 57-73. See also Umted Nat10ns 

Declaration on the Elimmation of All Forms of Racial Discrimina
tion, art 2; International Convention on the Elimination of All 
Forms of Racial Discrimination, art. 1. para. 4; International 
Convention on the Suppression and Puni~hment of the Crime of 
Aparthezd, arts. II and III. 

169 P. P. Remec, The Position of the lndivzdual in International 
Law, According to Grotzus and Vattel (The Hague. Martinus Nijhoff, 
1960). pp. 191-192. 

170 On this question and with regard to the terms "world 
community", "world law" and "world order". see the critical study 
by G. Schwarzenberger, "Civitas maxima?", in The Year Book of 
World Affairs, 1975 (London, Stevens. 1975), pp. 337-363. 
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instruments relating to human rights.m These interna
tional instruments contain a body of provisions which 
constitute the law common to the States parties in a 
common effort to protect the rights of the individual 
and to refer, in abstracto, to his responsibilities. 

6. RESPONSIBILITY FOR OBSERVANCE OF INTERNATIONAL 

HUMANITARIAN LAW (LAW OF ARMED CONFLICT) 

243. The term "humanitarian law'', in this case. 
combines two ideas of a different character, one legal, 
the other moral. It is precisely the concept of a moraL 
and especially of a humanitarian, order which has been 
incorporated into the provisions of international law. 
Contemporary humanitarian law gained impetus from 
1948 to 1950, three years which marked a decisive step 
in the struggle for the defence of the human person. 
The year 1949 saw the conclusion of the four revised 
and more far-reaching Geneva Conventions for the 
protection of the victims of war. In 1977, these 
Conventions were further developed and supplemented 
by the two Additional Protocols adopted by the 
Diplomatic Conference on the Reaffirmation and 
Development of International Law Applicable in 
Armed Confticts.172 

244. One of the characteristics of humanitarian law 
is that it is the result of a compromise between 
opposing concepts: humanity and necessity. Humanity 
demands that all action be for man's good. The 
principle of necessity stems from the nature of things. 
The maintenance of public order involves the use of a 
certain amount of force, while a state of war brings 
about recourse to violence. Consequently, the latter 
principle is obviously not one of the principles of 
humanitarian law. In no way does it justify war or 
convey the idea that war is an eternal and irremediable 
phenomenon. It is a statement of fact. 

7. RESPONSIBILITY TO STRIVE FOR THE PROMOTION AND 

OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL 

FREEDOMS 

245. This great responsibility of the individual is 
basically derived from the Preamble to the Charter of 
the United Nations, the eighth preambular paragraph 
of the Universal Declaration of Human Rights and the 
fifth preambular paragraph of the International Cove
nants on Human Rights173 as well as from other 
international documents and national constitutions. In 
accordance with this provision, every individual and 
every organ of society, keeping the Declaration con
stantly in mind, shall strive by teaching and education 
to promote respect for the rights and freedoms con
tained therein, and by progressive measures, national 
and international, to secure their universal and effec
tive recognition and observance, both among the 
peoples of Member States themselves and among the 
peoples of territories under their jurisdiction. 

246. This responsibility is further based on article 

171 See, for example. the Preamble of the Charter. the fifth 
paragraph of the preamble of the International Covenants. and 
paras. 48-63 and 189-195 above. 

172 See the text of the Additional Protocols in document A/32/144 
of 15 August 1977, annexes I and II. 

173 See Introduction, para. 44; and paras. 1 and 189-195 above. See 
also Commission on Human Rights resolution 23 (XXXVI). 



30 of the Universal Declaration, which explicitly 
provides: "Nothing in this Declaration may be inter
preted as implying for any State, group or person any 
right to engage in any activity or to perform any act 
aimed at the destruction of any of the rights and 
freedoms set forth herein.'' 

247. Article 5, paragraph 1, of both International 
Covenants repeats and broadens the provision of article 
30 of the Universal Declaration. stating:"Nothing in 
the present Covenant may be interpreted as implying 
for any State, group or person any right to engage in 
any activity or to perform any act aimed at the 
destruction of any of the rights or freedoms recognized 
herein, or at their limitation to a greater extent than is 
provided for in the present Covenant." 174 Accordingly. 
the duty to resist violations of human rights deserves to 
be encouraged and supported. 

8. DUTY OF JUDGES OF THE INTERNATIONAL COURT OF 

JUSTICE AND EXPERTS OF SPECIAL BODIES TO EXERCISE 

THEIR FUNCTIONS WITH INDEPENDENCE. IMPARTIALITY 

AND OBJECTIVITY 

248. If an individual is elected as a member of the 
International Court of Justice, he is under an obligation 
to exercise his function and powers with independence 
and impartiality and in accordance with the provisions 
of Articles 16, 17 and 20 of the Statute of the Court. 

249. If an individual is elected as an independent 
expert 175 or member of one of the committees of the 
United Nations which have quasi-judicial functions, or 
of other bodies of the United Nations system, he is 
under an obligation to exercise his functions and 
powers with independence, impartiality and objec
tivity. The independence of the individual who is a 
member of a supervisory body is a guarantee for 
objectivity and impartiality in the exercise of quasi
judicial functions. 

9. DUTY TO RESPECT THE GENERAL WELFARE 

250. It is the duty of the individual to respect, 
recognize and give priority to the general welfare, or 
the public or general interest, in so far as they are 
compatible with the dignity of the individual. The 
general welfare by itself has no meaning: its purpose is 
to promote man's dignity and well-being. 176 

251. The general welfare is something quite differ
ent from "reason of State". 177 One of the purposes of 
the State is to safeguard the rights and interests of the 
individual human being. Man should identify himself 
with the community but not lose his identity in it. 

174 See the annotations on the text of article 5, paragraph 1, of the 
draft International Covenants on Human Rights, in Officzal Records 
of the General Assembly, Tenth Session, Annexes, agenda item 28 
(part II), doument A/2929, chap. V, paras. 55-59. 

175 N. Valticos, "The international protection of economic and 
social rights", in Rechten van de mens in mundiaal en europees 
perspectief (Maarssen, Netherlands, Stichtmg Ars Aequi, 1978), 
p. 174. 

176 See para. 116 above. 
177 The State is an institution in the service of man, and human 

rights, whatever one's views regarding their origin and nature, must 
be recognized and protected. Official Records of the General 
Assembly, Twenty-first session, Plenary Meetings, Verbatim Records 
of Meetmgs, vol. III, 1495th Meeting, para. 107. 
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252. In this connection, it should also be mentioned 
that in certain regions of the world, e.g. Africa, where a 
number of States have recently attained their indepen
dence, the pressing necessity is the satisfaction of basic 
social needs178 and the promotion of the well-being and 
economic security of the great masses. Even in such 
cases a State requires a positive government with the 
affirmative duty to act on behalf of its citizens to assure 
them work, housing, education, adequate health ser
vices, and all other economic, social and cultural rights, 
and with a view to creating. as soon as possible, the 
necessary conditions-which include national legisla
tion-for an effective protection of the civil and 
political rights of the individual: this is contemplated in 
the Universal Declaration, the International Cov
enants, the Declaration on Social Progress and De
velopment and other international instruments. 

253. The conduct of a less developed State 179 facing 
problems relating to the implementation of certain 
human rights180 should in no way be inconsistent with 
the maintenance of the fundamental principles of the 
rule of law, judicial control and the protection of the 
human rights of all without any discrimination, such as 
race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or 
other status. 

254. The less developed countries have a good deal 
of leeway to make up--especially those of Africa and 
Asia, since institutional structures under a regional 
convention, such as a Court of Human Rights or even a 
Commission on Human Rights, have not been estab
lished there for the protection of individual 
freedoms .181 

10. QuESTION OF THE DUTY TO REVIEW AND TO RESIST 

255. Another concluding observation which could 
be made is that every individual has a duty to oppose 
demands of the community that are incompatible with 
the purposes and principles of the Charter of the 
United Nations, the Universal Declaration of Human 
Rights, the International Covenants on Human Rights, 
the Convention on the Prevention and Punishment of 
the Crime of Genocide, the Declaration and the 
International Convention on the Elimination of All 
Forms of Racial Discrimination, the Convention on the 
Suppression and Punishment of the Crime of Apart
heid, the international instruments relating to slavery, 
the Abolition of Forced Labour Convention, the 
Convention for the Suppression of the Traffic in 

m See K. M'Baye, "Les realites du monde noir et les drmts de 
J'homme", Revue des drous de l'homme, vol. II. No. 3 (1969), pp. 
391-392. 

179 On this point, see the views expressed in the report of the 1959 
Seminar on Judicial and Other Remedies against the 1//ega/ Exercise or 
Abuse of Admimstrative Authority, Peradeniya (Kandy), Ceylon, 
4-15 May 1959 (ST/TAO/HR/4). 

180 See the report of the Seminar on Human Rights m Developing 
Countnes, Dakar (Senegal), 8-22 February 1966 (ST/TAO/HR/25), 
paras. 16--197. 

181 In connection with the promotion of human rights and the 
problems and needs of Africa, see the report of the Seminar on the 
Study of New Ways and Means for Promoting Human Rights wtth 
Special Attention to the Problems and Needs of Africa, Dares Salaam, 
United Republic of Tanzania, 23 October-S November 1973 (ST/ 
TAO/HR/48), paras. 17-136. 



Persons and of the Exploitation of the Prostitution of 
Others, and other international instruments relating to 
the protection of human rights and fundamental 
freedoms or with national democratic constitutions. 

256. This conclusion has been drawn from the 
comparative research undertaken on the basis of the 
replies of Governments and the study of a number of 
national constitutions in force. For example, article 20, 
paragraph 4, of the Greek Constitution 182 explicitly 
provides; "It is the right and the duty of the Greeks to 
resist by all means anyone attempting to abolish by 
force this constitution", and "Whosoever usurps the 
people's sovereignty and rights shall be prosecuted the 
moment lawful authority is restored" .183 

257. However, resistance to unlawful acts and 
measures must, in principle, not overstep the limits of 
the legal order which that act or measure has con
travened. Everyone is under an obligation to refrain 
from using violence except in self-defence. Also, it is an 
obligation of every individual, in cases of resistance, to 
protect the life and the rights of others and to avoid 
damaging natural ecological systems which serve the 
public welfare. 

258. This conclusion is also based on the third 
paragraph of the preamble of the Universal Declara
tion, which explicitly stipulates: "Whereas it is essen
tial, if man is not to be compelled to have recourse, as a 
last resort, to rebellion against tyranny and oppression, 
that human rights should be protected by the rule of 
law". 

11. QUESTION OF OBEDIENCE TO THE LAW 

259. The individual has an obligation to obey the 
law and other legitimate commands of the authorities 
of his country and those of the country in which he may 
be residing. 

260. The obligation of obedience to the law is well 
known, even from ancient times. 184 But which law 
should the individual obey? The just and good law, 185 

182 See also the comments of the Government of Greece. in 
paragraph 64 above. 

'"3 The old Greek constitutions traditiOnally wound up by 
proclaimmg that the observance of the Constitution was dedicated to 
the patriotism of the people. The new democratic Constitution in 
force has a good deal more to say on the subject. See the ed1torial 
comment in The Times of 17 June 1975, "The new Greek 
ConstitutiOn'". 

184 Athenian democracy of the fifth century B.C. appears as the 
exercise of sovereignty by free and equal Citizens under the aeg1s of 
the law The noblest idea of laws IS to be found expounded m the 
famous prosopopoeia of Plato's Crito It shows contemporary man 
the kind of respect a great mind believed the laws merited, even If he 
cons1dered them bad. It is the mdividual's duty to execute the orders 
of his State, unless by leg1timate means the State may be induced to 
alter its decision. Each one is free. after he has been invested with 
Civic rights, to renounce them and leave the country with all his 
possessions; but he who remains enters wittingly upon a contract to 
obey the laws. G. Glotz, The Greek City and Its Institutions (London, 
Routledge, 1969), p. 140. 

IR' See J. V. Bondurant, Conquest of Violence: The Gandhian 
Philosophy of Conflict (Princeton, N.J. Princeton Univers1ty Press, 
1958), pp. 3-29. Law (nomos) should not be merely opined but must 
be based on truth. This was the kind of nomos that Plato envisaged 
for the societies he visualized. See H. D. Rankin, Plato and the 
Individual (London, Methuen, 1964), p. 106. In one of the famous 
tragedies of Sophocles, Antigone, the presentation of the conftictmg 
claims of State authority and an individual's conscience can be seen. 
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the law which protects every individual without discri
mination of any kind and the general welfare. The law 
which is based on a democratic constitution and on the 
principles of justice, equity, equality and clarity. 

261. Law must balance the interests of the indi
vidual against the interests of society, and each set of 
interests is differently affected by moral codes. 18h 

262. Accordingly, every legally capable individual 
is, in principle, bound to demand the review of the 
constitutionality of the law and the legality of any 
orders adressed to him. In practice, this responsibility 
belongs to the judge, who is obliged to examine the 
constitutionality of the law. If, for any reason, the rule 
of law should fail, the individual has the right and the 
duty to review the legality of any orders addressed to 
him and to disobey the law. According to Gandhi's 
philosophy, "civil disobedience is the direct contraven
tion of specific laws . . . ". 187 

263. In order to discuss and decide upon the 
complex political, social and legal issues involved in 
democracy and disobedience of the law, a variety of 
considerations should be taken into account. Among 
the first is the consideration related to the nature of the 
system of government from which the law derives. 

264. It is often asserted that if the system is 
democratic this will make a crucial difference to the 
question of whether the individual should obey the law 
and orders or not. On the other hand, it is frequently 
said-especially by leaders of Governments that are 
generally considered democratic-that while disobedi
ence may be justifiable under certain political systems, 
for instance, dictatorships, it is very seldom justifiable 
in a democracy. The following example is from a 
speech by a former Prime Minister of Australia; it was 
made at a time when there was widespread disobedi
ence in opposition to the presence of Australian troops 
in South VietNam: "As to inciting people to break the 
law, I think there can be no excuse whatsoever for 
those in a community where the opportunity exists to 
change the law through the ballot box. "I~<s 

265. The concluding remark of the Special Rappor
teur on this particular question is that in a model 
democratic community, where a free democratic poli
tical system prevailed, there would be important 
reasons which vitally affect the individual's duty to 
obey laws emanating from that system. Among these 
reasons, the following two are the most important: the 
fact that a democratic community, in which all have 
equal power and there is no tendency for the majority 
to treat the minority with less than equal consideration, 
is a fair compromise between competing claims to 

Thus Antigone resolves to bury her brother Polyne1ces. slain in his 
attack on Thebes, in defiance of King Creon, who rules in his stead. 
She is caught in the act by Creon's watchmen and brought before the 
Kmg She JUStifies her action by asserting that she was bound to obey 
the eternal laws of right and wrong in sp1te of any human ordinance. 
Creon, unrelenting, condemns her to be immured in a rock-hewn 
chamber. See also P. Modinos, Introduction a !'etude de droits de 
l'homme (Strasbourg. Council of Europe, 1963), pp. 3-4. 

186 R. A. Newman, ed., Equity in the World's Legal Systems: A 
Comparative Study Dedicated to Rene Cassm (Brussels, Bruylant, 
1973), p. 15. 

187 See Bondurant, op. cit., p. 36. 
188 From a speech by the Rt. Hon. John Gorton, The Australian, 27 

August 1970, p. I. 



power; and the fact that participating in good faith 
gives rise to an obligation to act as if one had consented 
to be bound by the result of the decision-making 
procedure. 189 Hence these important reasons for 
obeying the law in a democratic community apply only 
when no rights essential to the functioning of a fair 
compromise decision-making procedure have been 
infringed. Among such rights are, for example, the 
right of free expression and the right of free participa
tion in elections. 

12. THE DEFENCE OF "SUPERIOR ORDERS" 

266. On the very complex issue of "superior 
orders", 190 the following concluding remarks should be 
made. 

267. As has already been mentioned, war crimes 
include acts contrary to international law perpetrated in 
violation of the law of the criminal's own State, such as 
killing or plunder for the satisfaction of private lust and 
gain, as well as criminal acts contrary to the laws of war 
committed by order and on behalf of the enemy State. 
To that extent the notion of war crimes is based on the 
view that States and their organs are subject to criminal 
responsibility. 191 

268. The fact that a rule of warfare has been 
violated in pursuance of an order of the belligerent 
Government or of an individual belligerent commander 
does not deprive the act in question of its character as a 
war crime; neither does it, in principle, confer upon the 
perpetrator immunity from punishment by the injured 
belligerent.L92 A court confronted with the plea of 
superior orders adduced in justification of a war crime 
is bound to take into consideration the fact that 
obedience to military orders, not obviously unlawful, is 
the duty of every member of the armed forces and that 
the latter cannot, in conditions of war discipline, be 
expected to weigh scrupulously the legal merits of the 
order received; that rules of warfare are often con
troversial; and that an act otherwise amounting to a war 
crime may have been executed in obedience to orders 
conceived as a measure of reprisal. Nevertheless, even 
in this case, the indiscriminate practice of reprisals, in 
particular against children or aged or wounded persons, 
or collective punishment should unreservedly be con
demned. 

269. The question of "superior orders" is governed 
by the major principle that members of the armed 
forces, in particular, are bound to obey lawful orders 
only and that they cannot therefore escape liability if, 
in obedience to a command, they commit acts which 
both violate unchallenged rules of warfare and outrage 
the general sentiment of humanity. 

189 P. Smger, Democracy and Dzsobedzence (Oxford, Clarendon 
Press, 1973), p. 133. 

1"" In connection With supenor orders and acts of subordinate;,, 
see. among others, M. S. McDougal and F. P Feliciano. Law and 
1\./uumum World Public Order (New Haven. Yale Univer;,Ity Press, 
1961): and R. B. Lillich and F. C Newman. ed;,., Imcmallonal 
Human Rights Problems of Law and Po!tcy (Boston. Little, Brown, 
1979}, p. 67R. 

I9I See paras. 121-136 above. 
In L. Oppenheim, International Law: A Treatise, vol II Disputes, 

War and Neutralitv, 7th ed., H. Lauterpacht, ed., (London. 
Longmans, Green, l952), p. 568. 
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270. In some cases, not only members of armed 
forces but also civilian personnel have claimed that they 
were acting under "superior orders". 

271. In 1945, the Charter of the International 
Military Tribunal of Nuremberg expressly rejected the 
plea of superior orders as an absolute defence. In 
article 8 it provided the following: "The fact that the 
Defendant acted pursuant to order of his Government 
or of a superior shall not free him from responsibility, 
but may be considered in mitigation of punishment if 
the Tribunal determine that justice so requires" .193 

272. In order to establish criminal liability for a 
breach of the laws of war by omission to act, there must 
be proved a legal duty to prevent or redress the act 
committed, knowledge of the contravention, and actual 
power to intervene. The majority of the members of 
the International Military Tribunal for the Far East 
disagreed with a minority of the members in individual 
cases on whether all the constituent elements of 
omission were fulfilled; they all accepted, however, the 
general tests, which are formulated in Judge Roling's 
dissenting opinion.l94 

13. DUTY TO PROTECT THE HUMAN ENVIRONMENT 

273. It is the duty of every individual to contribute 
to the protection and improvement of the human 
environment for the growth and well-being of all 
members of the community. 

14. DUTY TO PARTICIPATE IN SOCIAL PROGRESS AND 

DEVELOPMENT 

274. Every capable individual, as a basic element of 
society, has the duty to participate actively in defining 
and achieving the common goals of social progress and 
development of the community. 195 These goals include, 
the establishment of harmonious balance between 
scientific, technological and material progress and the 
intellectual, spiritual, cultural and moral advancement 
of humanity. 

H. Duties of the individual to other individuals 
1. DUTY TO RESPECT OTHER INDIVIDUALS 

275. Among the most important duties of the 
individual, as has been mentioned above, is his 
obligation to respect and to protect human rights and 

193 The Nuremberg Tribunal reJected the plea of superior orders 
put forward by the former Chief of the German High Command and 
by his Chief of Staff. In the case of the former, the Tribunal held: 
"Superior orders, even to a soldier, cannot be considered in 
mitigation where cnmes as shocking and extensive have been 
committed consciously, ruthlessly and without military excuse or 
justification". In the case of the latter, the Tnbunal said: "Participa
tion in such crimes as these has never been required of any soldier 
and he cannot now shield himself behind a mythical requirement of 
soldierly obedience at all costs as his excuse for commissiOn of these 
cnmes". See also R. I. Millex, The Law of War (Lexington. Mass., 
Lexington Books, 1975). p. 11. 

194 See B. V. A. Roling and C. F. Ruter. eds., The Tokyo 
Judgement (Amsterdam, APA-Univers1ty Press. 1977), vol. II. pp. 
1062-1064), based on the report presented to the Preliminary Peace 
Conference by the Commission on the Responsibility of the Authors 
of the War and on Enforcement of Penalties. 29 March 1919 
(American Journal of International Law, vol. 14 (1920), pp. 95-154). 

I95 "The international dimensions of the right to development .. 
report of the Secretary-General" (E/CN.4/1334), paras. 110-114. 



fundamental freedoms. 196 Indeed, the duty to respect 
and protect human rights and freedoms is incumbent 
not only upon Governments and other public author
ities but upon individuals as well. This conclusion is 
mainly based on articles 2 to 6 in conjunction with 
articles 29 and 30 of the Universal Declaration of 
Human Rights, and the fifth preambular paragraph of 
the International Covenants on Human Rights, which 
grant the individual the fundamental right to be 
accorded the dignity of a human being and which 
morally and legally oblige everyone to respect this 
dignity. The same articles likewise state that it is the 
individual's duty to treat others in like manner. Hence, 
in this case, right and duty are perfectly balanced and 
require a spirit of understanding and tolerance. 

276. This duty is also derived from the relevant 
provision of the Final Act of the Conference on 
Security and Co-operation in Europe .197 The States 
participating in that Conference confirmed, inter alia, 
the right of the individual to know and act upon his 
rights and duties in the field of human rights. 198 

277. Further, article 19, paragraph 3, of the Inter
national Covenant on Civil and Political Rights, refer
ring to freedom of expression, provides the following: 
"The exercise of the rights provided for in paragraph 2 
of this article carries with it special duties and responsi
bilities . . . ''. The inclusion of this paragraph and in 
particular the express reference to special "duties and 
responsibilities" was decided upon on the basis that 
freedom of expression is a precious heritage as well as a 
delicate instrument, in view of the powerful influence 
the modern media of expression exerts upon the minds 
of men and upon national and international affairs. 

278. Every individual has the duty to respect the 
rights of his neighbour and to give more meaning to 
basic human rights by doing more to meet basic human 
needs and assure greater equity in the use of available 
resources.l99 

279. Every individual has the duty to respect the 
life, liberty and security of person of others.zoo The 
provision that everyone's right to life "shall be pro
tected by law", contained in the second sentence of 
paragraph 1 of article 6 of the International Covenant 
on Civil and Political Rights, was intended to empha
size the duty of States to protect life and the duty of the 
individual to respect the international and municipal 
law relating to protection of the life of every human 
being. 

280. The reference, in paragraph 2 of the 
aforementioned article 6 of the International Cov
enant, to the death penalty implies that adequate 
safeguards should be provided in order that the death 

196 See paras. 245-247 above. 
197 Conference on Security and Co-operation in Europe, Helsinki, 

1975, Fmal Act (Lausanne, Imprimeries Reunies. 1975). sect. 1 (a) 
VII. 

198 See also International Commission of Jurists, "Commentaries: 
The Helsinki Accord", The Review, No. 18 (June 1977), pp. 15-18. 

199 See the message of the Secretary-General of the United Nations 
on the occasion of the Human Rights Day observance on 10 
December 1975 (United Nations Headquarters press releases, 
HRD/108, 110; GA/5544). 

200 Universal Declaration of Human Rights, art. 3; International 
Covenant on Civil and Political Rights, art. 6. 

58 

penalty should not be imposed unjustly or capriciously 
in disregard of human rights. Thus, the death sentence 
could be imposed only: (a) as a penalty for the most 
serious crimes; (b) pursuant to the sentence of a 
competent court, and (c) in accordance with the law in 
force at the time of the commission of the crime and not 
contrary to the principles of the Universal Declaration, 
the Genocide Convention and the International Cov
enants. 

281. The phrase "most serious crimes" is very 
vague and its sense differs from one country to another. 
In any event, the relevant conclusion of the Special 
Rapporteur is that "political crimes" should not entail 
the death penalty. 

2. DUTY TO RESPECT THE RULES CONCERNING PROHIBITION 

OF TORTURE AND PROTECTION OF HUMAN DIGNITY 

282. Every individual has the duty to protect the 
bodily integrity and human dignity201 of every other 
individual. 

283. The first clause of article 7 of the International 
Covenant of Civil and Political Rights reproduces the 
text of article 5 of the Universal Declaration of Human 
Rights. The wording chosen in this clause emphasizes 
the right of the individual not to be subjected to torture 
or to cruel, inhuman or degrading treatment or 
punishment. 

284. The word "torture" refers to both mental and 
physical torture. The provision of the above-mentioned 
first clause of article 7 of the International Covenant on 
Civil and Political Rights prohibits not only "inhuman" 
but also "degrading'' treatment or punishment. ''Inhu
man treatment'' means the deliberate infliction of 
physical or mental pain or suffering against the will of 
the victim. 202 As attitudes in the field of human rights 
are changing, these provisions should be allowed a 
dynamic interpretation. The word "treatment" is 
broader in scope than the word ''punishment''. The 
word "degrading" should also cover degrading situa
tions, which under certain circumstances might be the 
result of the application of unjust or wrong economic or 
social factors or a tyrannical and oppressive national 
policy in general. In addition, there are reasons today 
for considering racial discrimination, for example, to be 
degrading as such, regardless of whether that would not 
have corresponded to the wish of some of the drafts
men of the Universal Declaration 30 years ago. 

285. The aforementioned provisions on torture or 
cruel, inhuman or degrading treatment or punishment 
of articles 5 of the Universal Declaration and 7 of the 
International Covenant on Civil and Political Rights 
have been examined in the present study in conjunction 

201 Umversal Declaration of Human Rights. art. 5; International 
Covenant on C1vil and Political Rights. art. 7. See also the 
Declaration on the Protection of All Persons from Being Subjected to 
Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (General Assembly resolution 3452 (XXX) of 9 Decem
ber 1975). 

202 F. Castberg, The European Convention on Human Rights, 
~Le1den. Sijthoff, 1974), pp. 83-84. In connection with the elabora
tion of a draft convention on torture and other cruel, inhuman or 
degrading treatment or punishment, see General Assembly resolu
tion 32/62 of 8 December 1977, Economic and Social Council 
resolution 1979/35 of 10 May 1979 and Commission on Human Rights 
resolution 34 (XXXVI) of 12 March 1980. 



with the provisions of article 10 of the International 
Covenant on Civil and Political Rights. Thus, article 
10, paragraph 1, of the International Covenant on Civil 
and Political Rights provides: "All persons deprived of 
their liberty shall be treated with humanity and with 
respect for the inherent dignity of the human person". 
In addition, paragraph 3 of the same article states: 
''The penitentiary system shall comprise treatment of 
prisoners the essential aim of which shall be their 
reformation and social rehabilitation . . . ". 

286. In 1949, the Trusteeship Council recom
mended that corporal punishment should be abolished 
immediately in the Cameroons and Togoland under 
British administration and formally abolished in New 
Guinea. 2o:1 The General Assembly, by its resolution 
323 (IV) of 15 November 1949, gave its full support to 
that recommendation and recommended further the 
adoption of strong and effective measures to abolish 
immediately the corporal punishment of whipping in 
Ruanda-Urundi. 

287. In 1955. the First United Nations Congress on 
the Prevention of Crime and the Treatment of Offen
ders adopted the Standard Minimum Rules for the 
Treatment of Prisoners204 worked out by an Advisory 
Committee of Experts established in accordance with 
the plan prepared by the Secretary-General and 
approved by the General Assembly in its resolution 415 
(V) of 1 December 1950. The Economic and Social 
Council, in its resolutions 663 C I (XXIV) of 31 July 
1957 and 2076 (LXII) of 13 May 1977. approved those 
rules and recommended them to Member States. 

288. The purpose of the Standard Minimum Rules 
for the Treatment of Prisoners is not to describe in 
detail a model system of penal institutions but, on the 
basis of the general consensus of contemporary thought 
and the essential elements of the most adequate 
systems of today, to set out what are generally accepted 
as being good principles and practice in the treatment 
of prisoners and the management of institutions. Rule 
31. for instance. provides that corporal punishment. 
punishment by placing in a dark cell205 and all cruel, 
inhuman or degrading punishment shall be completely 
prohibited as punishments for disciplinary offences. 

289. The Draft Principles on Freedom from Arbit
rary Arrest and Detention prepared by a committee 
established by the Commission on Human Rights206 

contain the provision that no arrested or detained 
person shall be subjected to physical or mental compul
sion, torture. violence. threats or inducement of any 
kind. nor to the administration of drugs or any other 
means which tend to impair or to weaken his freedom 
of action or decision, his memory or his judgement. 

203 Officwl Records of the General Assemblv, Fourth Session 
Supplement No. 4 (A/933), chap. II, sect. I. part III (4); sect. 3. part 
II (3); and sect. 6, part II (4). 

204 United Nations publication. Sales No. 1956 IV.4, annex I.A. 
zos Confinement in isolatiOn may, m the view of a German court, 

be contrary to the prov1sion relating to the prohibition of torture or 
mhuman treatment if it harms the physical or mental health of the 
prisoner. Oberlandesgericht Hamburg, decision of 13 June 1963. 
Neue Junsusche Wochenschrifc, 3 October 1963, p. 1840. 

206 Commission on Human Rights resolution 2 (XIX) of 1963. See 
also Study of the Right of Everyone to be Free from Arbitrary Arrest, 
Detentwn and Exile (Umted Nations publication, Sales No. 
65.XIX.2). 
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290. The Sub-Commission on Prevention of Discri
mination and Protection of Minorities took up the 
question of torture in the context of its debates on the 
human rights of persons subjected to any form of 
detention. 

291. From a brief comparative study undertaken it 
was concluded that there were still certain basic gaps in 
all instruments governing the treatment of prisoners. 

292. The Sub-Commission. by its resolution 7 
(XXVII). made an attempt to combine those essential 
principles that required urgent attention in order 
properly to protect the detainee. 

293. In October 1974. the debate in the Third 
Committee of the General Assembly led to the 
adoption of resolution 3218 (XXIX) intended to assist 
the Fifth United Nations Congress on the Prevention of 
Crime and the Treatment of Offenders to come to grips 
with the problem of torture. The General Assembly. by 
the above-mentioned resolution, attempted to achieve 
some progress in the formulation of principles and 
guidelines for the prevention of torture. The Congress 
considered the treatment of offenders in custody with 
special reference to the implementation of the Standard 
Minimum Rules. 

294. On the question of the human rights of 
persons subjected to any form of detention or impris
ionment. the Sub-Commission considered a body of 
principles for the protection of all persons under any 
form of detention or imprisonment. 207 This body of 
principles was generally received as a set of rather 
broadly worded fundamental provisions, not as a code 
containing detailed rules regarding the treatment of 
detained persons. The formulation of the body of 
principles was generally conceived as a further step 
towards the protection of the human rights of detained 
persons, as it laid emphasis upon the concepts stressed 
by the General Assembly in its resolution 3453 (XXX) 
of 9 December 1975 regarding the responsibilities
ethical, penal and disciplinary-of the law enforcement 
officials and other persons involved in the processes of 
arrest, detention and imprisonment. 208 

295. The Commission on Human Rights accepted 
the relevant recommendation of the Sub-Commission 
and requested the Economic and Social Council to 
authorize the Chairman of the Sub-Commission to 
appoint a working group to prepare a revised draft 
body of principles for consideration by the Sub
Commission at its thirty-first session. 20

l) At its thirty-

207 The Sub-Commission, by 1ts decision 2 (XXIX) of 20 August 
1976, appomted Erik Nettel as Specwl Rapporteur and entrusted him 
with the preparation. in co-operatiOn with the Secretanat, of the first 
draft of a body of principles for the protection of all persons under 
any form of detention or imprisonment For the draft. see E/CN.4/ 
Sub.2/395 of 28 June 1977. 

zos E/CN.4/Sub.2/395, paras. 5 and 6. 

zo9 See the report of the Commission on Human R1ghts on 1t' 
thirty-fourth session ( Officwl Records of the Economic and Social 
Council, 1978, Supplement No. 4 (E/1978/34). 

The first trial of torturers took place in Greece in 1975. Amnesty 
International has published a report on th1s tnal as a documentary 
record both of torture under a repressive Government and of an 
example of submittmg officials who torture to due process of law See 
Torture in Greece: The First Torturer's Trial, 1975 (London, Amnesty 
International Publications, 1977), p. 61. 

On the question of reported violations of human rights in Chile, 



fifth session, the Commission on Human Rights pro
posed, in its resolution 17 (XXXV) of 14 March 1979, 
that the Economic and Social Council request the 
Secretary General to transmit to all Governments the 
revised body of principles as contained in paragraph 
109 of the report of the Sub-Commission on its 
thirty-first session, 210 to solicit their comments and to 
report to the General Assembly at its thirty-fifth 
session, so that the General Assembly could consider 
their adoption. 

3. DUTY TO EXERCISE POLITICAL RIGHTS 

296. Article 21 of the Universal Declaration of 
Human Rights and article 25 of the International 
Covenant on Civil and Political Rights relate to the 
political rights and duties of the citizen. Subparagraph 
(a) of article 25 of the International Covenant states, in 
general terms, that every citizen shall have the right to 
take part in the conduct of public affairs, directly or 
through freely chosen representatives. Subparagraph 
(b) of the same article, which refers to the right to vote 
and to be elected, is an application of the general rule 
laid down in subparagraph (a). 

297. These political rights have their corresponding 
duties. Every citizen has the duty to respect and protect 
the democratic government of his State. The basic 
elements of the word "democracv" are demos-cratos211 

which establish the voice of th~ people. Democratic 
government212 established the rule of State authority in 
place of the authority of chiefs. and individual responsi
bility in place of collective responsibility. 213 Thus, it is 
the duty of every citizen to vote and to be elected, when 
he is legally capable of doing so, at genuine. free and 
periodic elections which shall be by general and equal 
suffrage and shall be held by secret ballot, guaranteeing 
the expression of the will of the electors. 

298. Democracies may call themselves direct. rep
resentative, Western. socialist, bourgeois or popular; 
they are, however, really democratic when they respect 
human rights and fundamental freedoms as contained 
in the Universal Declaration and in the International 
Covenants and allow every citizen to participate in 
political life at the local and national level by means of 

with particular reference to torture and other cruel. mhuman or 
degradmg treatment or punishment. 'ee. rnte1 alia. the debate in the 
CommissiOn on Human Rights at the thirty-fourth sessiOn. m 
particular at the 1453rd meeting. on 24 February 1978 (E/CN.4/ 
SR.1453) 

cw E;CN.4/1296. 
211 "Demos" meant (a) part of a terntory which belongs to a 

commumty. country; (b) populatiOn of a country. (c) rna;; of people; 
(d) later (m Atheman democracy only) people as opposed to the 
chiefs; and (e) mas; of free citizens, democracy. See Glatz. up elf 
p. IX, footnote 6. The assembled Demos wa; sovereign; Its functions 
were umversal and its powers unhm1ted The delegates of the 
Demos-in so far as delegates were necessary for deliberative. 
judiCial and execul!ve power-were appointed by lot. 

212 It was Athens' vocation to be the school of democracy. The 
dates 594-593 (the ConstitutiOn of Solon) and 508-507 (the Constitu
tion of Cleisthenes) are great dates m the political history of the 
world. As G. Glotz wrote: "This ·Hellas of Hellas' was to g1ve the 
people, to use a phrase of Plato's adopted by Plutarch, 'the purest 
liberty with unstinting hands' ". op cu .. p. x. 

213 It is the proclamation of individual responsibility in the words 
''Peace and safety to the kmsmen of the accused" which gives the 
Eleatic rhetra of the seventh century such moral grandeur and historic 
importance. 
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free elections, enabling each people to choose periodi
cally its own representatives and Government. Accor
dingly, a Government must be established by free 
popular vote. 

4. DUTY TO PROMOTE CULTURE 

299. It is man's duty to practice, uphold and 
promote culture by all means at his disposal, for culture 
is the highest social and historical expression of the 
human spirit. 

300. Each culture has a dignity and value which 
must be respected and preserved. Every people has the 
right and the duty to develop its culture. Cultural 
co-operation is a right and a duty for all peoples and all 
nations, which should share with one another their 
knowledge and skills.214 

5. DUTY OF MUTL1AL HELP AND SOLIDARITY 

301. The duty of mutual help and solidarity is based 
mainly on the provisions of the second sentence of 
article 1 of the Universal Declaration. which provides 
that all human beings "are endowed with reason and 
conscience and should act towards one another in a 
spirit of brotherhood". 

302. Solidarity is a social fact which postulates a 
duty for the individual to comply with the will of the 
community as an expression of that solidarity. 

303. Hence, it has been considered that it is a duty 
to protect the weaker against the stronger and the 
oppressed against the oppressor. 

I. Duties of the individual in the American Declaration 
of the Rights and Duties of Man and the American 
Convention on Human Rights 
304. The American Declaration of the Rights and 

Duties of Man215 dealt not only with the rights of 
individuals but also with the duties that each individual 
owes to his family and to the community in which he 
lives. 

305. It is noteworthy that almost all the paragraphs 
of the preample of the American Declaration refer to 
the duties of the individual. Thus paragraphs 2, 3, 4, 5 
and 6 of the preamble read: 

The fulfilment of duty by each mdividual 1~ a prerequi~ite to the 
nghts of all Right> and duties are interrelated in every social and 
pohttcal activity of man. While nghts exalt mdividual hberty. dulles 
express the dignity of that liberty. 

Duties of a juridical nature presuppose others of a moral nature 
whiCh support them m principle and constitute their basis. 

Inasmuch as spintual development IS the supreme end of human 
existence and the highest expression thereof. it is the duty of man to 
serve that end with all his strength and resources. 

Smce culture is the highest social and histoncal expression of that 
spiritual development. it is the duty of man to preserve. practice and 
foster culture by every means within his power 

And. since moral conduct constitutes the noblest flowering of 
culture. It is the duty of every man always to hold It m high respect. 

306. Further, the American Declaration, in chapter 
two (articles XXIX-XXXVIII), lists the following 

214 Articles I and V, respectively, of the Declaration of the 
Princtples of International Cultural Co-operatiOn. 

215 Fmal Act of the Nmth International Conference of Amencan 
States, Bogota, Colombia, March 30-May 2, 1948 (Washington. 
D.C., Pan American Umon, 1948), resolution XXX. See above, 
Introduction, para. 126. 



duties of the individual to his family and to the 
community: 

(a) The duty of the individual so to conduct himself 
in relation to others that each and every one may fully 
form and develop his personality; 

(b) The duty of every person to aid, support, educate 
and protect his minor children, and the duty of children 
to honour their parents always and to aid, support and 
protect them when they need it; 

(c) The duty of every person to acquire at least an 
elementary education; 

(d) The duty of every person to vote in the popular 
elections of the country of which he is a nationaL when 
he is legally capable of doing so; 

(e) The duty of every person to obey the law and 
other legitimate commands of the authorities of his 
country and those of the country in which he may be; 

(f) The duty of every able-bodied person to render 
whatever civil and military service his country may 
require for its defence and preservation. and. in case of 
public disaster, to render such services as may be in his 
power; the duty to hold any public office to which he 
may be elected by popular vote in the State of which he 
is a national; 

(g) The duty of every person to co-operate with the 
State and the community with respect to social security 
and welfare, in accordance with his ability and with 
existing circumstances; 

(h) The duty of every person to pay the taxes 
established by law for the support of public services: 

(i) The duty of every person to work. as far as his 
capacity and possibilities permit, in order to obtain the 
means of livelihood or to benefit his community; 

(j) The duty of every person to refrain from taking 
part in political activities that, according to law, are 
reserved exclusively for the citizens of the State in 
which he is an alien. 

307. The American Convention on Human Rights 
contains a simple statement that every person has 
responsibilities to his family, his community and 
mankind. 216 

J. The right to work and responsibilities flowing from it 

308. In connection with the right to work and the 
responsibilities flowing from it, the following are the 
concluding considerations. based mainly on a concise 
comparative study of international instruments, replies 
of Governments, national constitutions, and in particu
lar on the reply of the ILO. 

309. The first international instrument in which the 
basis for the right to work was mentioned was the 
Constitution of the ILO (art. 1). The basis was later 
renewed in the Philadelphia Declaration. 217 None the 
less, it should be clarified that in this document no 
reference was made to the words "right to work", but 
rather to "the right to pursue material well-being and 

21" American ConventiOn on Human Rights, art 32. See above, 
Introduction paras. 128-129. See also N. S. Radley and C. N 
Ronmng, eds .. International Law m the Western Hemisphere (The 
Hague, Martmus Nijhoff. 1974). pp. 18&-187 

2 17 See Introduction, paras. 24-27. See also N. Valticos, /nterna· 
tiona! Labour Law (Deventer. Kluwer, 1979), p. 19. 

61 

spiritual development in conditions of . . . economic 
security and equal opportunity". 218 

310. Article 23, paragraph 1, of the Universal 
Declaration of Human Rights provides for recognition 
of everyone's "'right to work". 21 '~ 

311. Article 6 of the International Covenant on 
Economic, Social and Cultural Rights contains basic 
provisions by which the States parties recognize the 
right to work. which includes the right of everyone to 
the opportunity to gain his living by work which he 
freely chooses or accepts. and undertake to take 
appropriate steps to safeguard this right. 

312. Another important international instrument 
which refers to the assurance at all levels of the right to 
work is the Declaration on Social Progress and 
Development. 220 

313. Two other instruments adopted at regional 
level mention expressis verbis the right to work: 

(a) The European Social Charter. 221 which is in a 
certain sense the continuation and the corner-stone of 
the European Convention on Human Rights: and, 

(b) The American Declaration of the Rights and 
Duties of Man. 222 

314. Further, a number of modern national 
Constitutions223 guarantee the right to work. In par
ticular. article 31 of the Constitution of Ecuador of 
1978 expressly provides that work is a right and a social 
duty. 

315. In connection with the right to work, it is 
appropriate to refer to the Employment Policy Conven
tion. 1964 (No. 122) of the IL0,224 which deals with a 
central aspect of measures aimed at realization of the 
right to work. This Convention provides, in article L 
paragraph 1, for the declaration and pursuit of an active 
policy designed to promote full, productive and freely 
chosen employment. Paragraph 2 of the same article 
spells out more fully what the aims of that policy should 
be, namely, (a) that there is work for all who are 

21 " See the analvs1~ of the nght to work m connectwn With article 6 
of the Internatio~al Covena~t on Economic. Social and Cultural 
Right; Ill M. Gan]i, The Reah:::atwn of Economic. Social and Cultural 
R1ghts: Problems, Policies, Progress ( Umted Nation'> pubhcatwn, 
Sales No. E.75 XIX.2). part one, chap II, sect. A 

219 See G Gurv1tch, La dixlaratwn des droit; wciaux (Paris, J. 
Vnn, 1946). p. 126. C. W. Jenk> wrote: "The 'right to work' is in the 
nature of a moral challenge to the economic system rather than of a 
right susceptible of legal definitwn and enforcement It IS therefore 
not surprising that no mternational labour conventiOn guarantee~. or 
is likely to guarantee, the right to work as such." Jenks, op. cit., 

220 See Declaration on Social Progress and Development, art. 10 
The Declaration was proclaimed by the General Assembly of the 
Umted Nations on 11 December 1969, by resolution 2542 (XXIV). 

221 Adopted at Turin, Italy, in October 1961 In this connection, 
see Valticos, International Labour Law, op. elf., pp. M-65. 

222 In Article XIV. 
223 See, for example, article 27 of the ConstitutiOn of the People's 

Republic of China, adopted on 5 March 1978. and arllcle 51 of the 
Constitution of Portugal, which came into force on 25 April 1976 (see 
para. 89 above). The Constitution of Nigeria of 1979 in Its article 17 
(3) (a) and (b) provides that the State shall duect Its policy towards 
ensuring that all Citizens without discrimination have adequate 
opportunities to secure su1table employment and that all conditiOns 
of work are JUSt and human. Constitutwn of the Federal Republic of 
Nigeria. 1979, ed by the Federal Mimstry of lnformatwn, Pnntmg 
Division (Lagos, 1979). 

224 See Va1ticos, lnternatwnal Labour Law, op. cit., pp. 116-118. 



available for and seeking work; (b) that such work is as 
productive as possible; and (c) that there is freedom of 
choice of employment and the fullest possible oppor
tunity for each worker to qualify for, and to use his 
skills and endowments in, a job for which he is well 
suited, irrespective of race, colour, sex, religion, 
political opinion, national extraction or social origin. 

316. It is significant that the aforementioned Con
vention No. 122, while placing both positive and 
negative obligations on ratifying States (on the one 
hand, to promote productive employment, and on the 
other, to respect freedom of choice of employment), 
places no obligations or duties upon individuals. The 
Employment Policy Recommendation, 1964 (No. 122), 
which seeks to set out in considerable detail the range 
of measures appropriate for the carrying into effect of 
Convention No. 122, adopts a similar approach. 

317. It may be noted that article 6 of the Interna
tional Covenant on Economic, Social and Cultural 
Rights, which deals with the right to work, adopts an 
approach very similar to that of the above-mentioned 
ILO standards. On the one hand, it indicates that the 
right to work includes the right of everyone to the 
opportunity to gain his living by work which he freely 
chooses or accepts. On the other hand, it provides, in 
paragraph 2. that the steps to be taken by the State 
party for realization of the right to work should be 
directed to the achievement of full and productive 
employment under conditions safeguarding fun
damental political and economic freedoms to the 
individual. 

318. Moreover. in connection with the question of 
the existence of a duty to work, it may be useful to refer 
to a number of ILO instruments and reports. This 
question has been examined by the ILO Committee of 
Experts on the Application of Conventions and Rec
ommendations in various surveys of forced labour. The 
Committee pointed out that, where the duty to work 
exists merely as a moral obligation and does not take 
the form of a legal obligation enforced by sanctions, it 
does not affect the application of the Conventions on 
forced labour. 

319. On the other hand, national legislation that 
goes further and creates a legal obligation to engage in 
a gainful obligation, failing which those concerned are 
liable to compulsory direction to specified work or to 
penal sanctions, is incompatible with the relevant ILO 
Conventions. 225 The fact that Convention No. 29 in 
article 2, paragraph 2, makes provision for a number of 
limited exceptions would not provide a basis for con
sidering that in international law there exists a duty to 
work. The Committee emphasized, more specifically, 
that the exception for work or service forming part of 
normal civic obligations, in article 2, paragraph 2( b), of 
this Convention, and exceptions relating to specific 
forms of civic obligations such as military service, work 
in emergencies and minor communal services (provided 
for in article 2, paragraph 2(a), (d) and (e)), must be 
read in the light of other provisions of the Convention 

ns ILO Conventions Nos. 29 and 105. See also Report Ill (Part 4 
B), General Survey of the Reports relating to the Forced Labour 
Convention, 1930 (No. 29), and the Abolition of Forced Labour 
Convention, 1957 (No. 105), InternatiOnal Labour Conference. 65th 
session, 1979 (Geneva, 1979), para 45. 
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and cannot be invoked to justify recourse to forms of 
compulsory service which are contrary to such other 
provisions. 

320. As work is the basis of all human endeavour it 
constitutes a basic right with a considerable measure of 
responsibility. The individual who claims the right to 
work should at the same time be held responsible for 
the sensible exercise of that right. 

K. The right to education and responsibilites flowing 
from it 

321. Article 26 of the Universal Declaration of 
Human Rights and article 13 of the International 
Covenant on Economic, Social and Cultural Rights 
provide for the right of every individual to education. 

322. The vital question agitating the twentieth 
century is that of education. Education should effec
tively contribute to the prevention of the establishment 
of a new order of things by violence. An order of things 
established by violence is tyrannical even when it is 
better than the old order. Therefore, it is the responsi
bility of every individual, through teaching and educa
tion, in particular of youth, to prevent violence as a 
means of achieving economic, social and political goals. 

323. Hence, a principle of education, superior to 
any other theory. should be found which would guide 
individuals to the creation of a more humane and 
civilized world, teach them that this needs a certain 
degree of self-sacrifice and link them with their fellow 
men without making them dependent on the ideas of 
one single man or on the strength of all. It would teach 
them that to fight with peaceful means and to protect 
every individual against injustice and error for the 
benefit of their brothers is not only a right but an 
obligation. 

324. Education ensures for the individual the free 
choice of means for achieving continuous progress in 
the conception of social welfare. 

325. The individual has a right to education and a 
right to work in which his knowledge can be used. 
Without national education available to all individuals, 
equality of rights and responsibilities is a formula 
devoid of meaning. and the knowledge of responsibili
ties and the capacity of exercising rights are left to 
chance or the arbitrary will of those who choose the 
teachers. 

326. The recommendation concerning education 
for international understanding, co-operation and 
peace and education relating to human rights and 
fundamental freedoms adopted by the General Confer
ence of UNESCO at its eighteenth session contains 
certain provisions and concepts the implications of 
which could be regarded as constituting the obligations 
and responsibilities of the individual. 

327. The Declaration on the Promotion among 
Youth of the Ideals of Peace, Mutual Respect and 
Understanding between Peoples implicitly provides 
certain obligations of individuals towards other indi
viduals and to the community as a whole. Young 
people should be brought up in a spirit of peace, 
justice, freedom, mutual respect and understanding in 
order to promote equal rights for all human beings and 
all nations, economic and social progress, disarmament 



and the maintenance of international peace and secur
ity (principle I). All means of education, including as of 
major importance the guidance given by parents or 
family, instruction and information intended for the 
young should foster among them the ideals of peace, 
humanity, liberty and international solidarity and all 
other ideals which help to bring peoples closer 
together. and acquaint them with the role entrusted to 
the United Nations as a means of preserving and 
maintaining peace and promoting international under
standing and co-operation (principle II). 

328. Youth associations should take all appropriate 
measures within their respective fields of activity in 
order to make their contribution without any discri
mination to the work of educating the young generation 
in accordance with these ideals. Such organizations. in 
conformity with the principle of freedom of association, 
should promote the free exchange of ideas in the spirit 
of the principles of the Declaration on the Promotion 
amoung Youth of the Ideals of Peace, Mutual Respect 
and Understanding between Peoples (principle V). 

L. Duties of aliens226 

329. An alien living in a State, whether perman
ently or temporarily, is subject, as are nationals, to the 
domestic law and cannot claim exemption from the 
exercise of territorial jurisdiction. He is often required 
to register his name with public authorities for the 
security of the State, and compelled, under the same 
conditions as nationals, to perform civic duties for the 
protection of the community in which he lives against 
epidemics, natural disasters and other dangers not 
resulting from war. 

330. A distinction is recognized under international 
law between transient visitors and resident aliens who 
have established themselves with the intention of 
remaining indefinitely. 

331. In any case, an alien is required not to 
interfere in the politics of the State of his residence. 

332. Resident aliens, with the exception of those 
entitled to diplomatic immunity, may not claim exemp
tion from ordinary taxes or customs charges. The State 
has the right to tax real property within its jurisdiction 
owned by non-resident aliens. 

333. Resident aliens owe a temporary allegiance to 
the State of residence. It was generally accepted that 
aliens cannot be compelled to serve in the armed forces 
of the country in which they live. This general practice, 
however, has undergone some changes since the 
Second World War. 227 

M. Duties of refugees and stateless persons 
334. The rights and duties of refugees and stateless 

persons are established by the Convention relating to 

22
" On the duties of aliens, see also Baroness Elles, International 

Prol'lSlons Protecting the Human Rzghts of Non-Cltlzens (United 
Nations publication, sales No. E.80 XIX.2), chap VI. 

227 For example in the United States of America. under the 
Universal Mthtary Traming and Service Act of 1951 the United State> 
assumed the right to reqmre ahens admitted for permanent restdence 
to serve in the Armed Forces (Public Law 51 of 1951. Sect. 1: 65 Stat. 
et L. 75). In addttion, any alien m the United States who claims 
exemptwn from mihtary service becomes permanently ineligible for 
United States nationality (Immigration and Nationality Act, Public 
Law 414 of 1952, Sect. 315 (A): 66 Stat. et L. 163, 242). 
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the Status of Refugees22:; and by the Convention 
relating to the Status of Stateless Persons. 229 

335. By a general provision of these Conventions 
(art. 2), such persons are required to conform to the 
laws and regulations of the country in which they are 
living, as well as to measures taken for the maintenance 
of public order. 

336. Further, another general provision is con
tained in the Declaration on Territorial Asylum, which, 
in article 4, provides that States granting asylum shall 
not permit persons who have received asylum to engage 
in activities contrary to the purposes and principles of 
the United Nations. 

337. Hence, all those who enjoy asylum are under 
the obligation not to engage in activities contrary to the 
purposes and principles of the United Nations. 

N. Other miscellaneous duties of the individual to the 
community~'0 and to other individuals provided for 
by national legislation 

338. The comparative research undertaken in 
national constitutions and legislations leads further to 
the following general conclusions relating to the duties 
of the individual to other individuals and to his 
community. 

339. Nearly all the national constitutions and the 
legislative and regulatory provisions examined provide 
for the following duties of the individual, in addition to 
those analysed in the preceding paragraphs: 

(a) So to conduct himself in relation to others that 
everyone may freely and fully form and develop his 
personality; 

(b) Not to be ignorant of the law, as expressed in the 
principle "Ignorance of the law is no excuse": 

(c) To educate and protect his minor children and to 
support and protect his parents when they need 
assistance. It should be noted in this connection that 
the second paragraph of principle 7 of the Declaration 
of the Rights of the Child231 provides that the best 
interests of the child shall be the guiding principle of 
those responsible for his education and guidance, and 
that responsibility lies in the first place with his parents; 

(d) To acquire at least an elementary education; 
(e) To participate in national civic activities, in 

particular in elections; 
(f) To render the civil and military service his country 

may require. In certain countries232 the individual is 
also obliged to render service in cases of emergency or 
calamity or in any circumstances likely to endanger the 
existence or well-being of the whole or part of the 
population; 

(g) To co-operate with the State with respect to social 
security and welfare; 

22s See Introduction, paras. 91-100. 
229 See Introduction, paras. 101-105. 
230 See in this connectwn the statement made by Mr. Juvtgny 

(France) at the 1296th meeting of the Commtsswn on Human Rights, 
on 6 February 1975 (E/CN.4/SR.1296). 

231 Proclaimed by the General Assembly on 20 November 1959 
(resolutiOn 1386 (XIV)). 

232 For example, in the Domimcan Republic. Ghana, Portugal, 
Spain. 



(h) To pay taxes and to bear jointly the expenses 
resulting from natural disasters; 

(i) To protect the natural environment; 

(j) Not to abuse his rights and to act in good faith; 

(k) To defend his country and its territorial integrity; 

(/) To protect and show concern for cultural values 
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and for the preservation of ancient monuments and 
places of historical interest. 

340. Finally, it should be mentioned that in ad
dition to the above-mentioned duties, in a great num
ber of States of the world community certain other 
individual duties, obligations or responsibilities are 
established by constitutional, penal, civil, social and 
administrative law or by other regulatory provisions 
based on law. 



Chapter III 

RECOMMENDATIONS 

341. The following are the recommendations of the 
Special Rapporteur to the Sub-Commission on Preven
tion of Discrimination and Protection of Minorities in 
connection with the duties of the individual to the 
community: 

A. Teaching and education on human rights 
The Sub-Commission should consider recommend

ing to the Commission on Human Rights that it adopt 
the following text: 

"The Commission on Human Rights. recalling that 
the General Assembly of the United Nations pro
claimed the Universal Declaration of Human Rights 
'as a common standard ot achievement for all 
peoples and all nations. to the end that every 
individual and every organ of society. keeping this 
Declaration constantly in mind. shall stnve by 
teaching and education to promote respect for these 
rights and freedoms·. recommends that the Econ
omic and Social Council should request the General 
Assembly to make the following recommendations to 
Member States: 

"(a) That human rights teachmg and education 
should he developed at alllewb in the context of both 
~chool and out-of-school education. in order that they 
may become acce-;sible as part of a true ~y-,tem of 
life-long education to all individual-, without any 
discrimination in all State~. whatever their legal. 
socwl. economic and political statu-;, 

"(h) That the teaching of human rights ~hL)uld also 
be concerned with ~ecuring the observance of human 
rights in ca'>es of armed conf1ict and ~hould mclude 
th~e teaching of international humanitarian law (law of 
armed conflict): 

"(c) That this teachmg and education ~hould he 
based on the relevant in-;trumenh and document~ of 
the United Nations and the ~pecialized agencies. 
particularly UNESCO. as well as the Geneva Con
vention~ of 12 August 1 t)4t) and their Additional 
Protocols. Human rights teaching ami education 
should inter alia aim at developing the indiYidual\ 
awareness of the wavs and mean~ h\ which human 
rights can be translated into social and political reality 
at both the national and the international level. and at 
making a contribution to economic and social pro-
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gress and de\'elopment and to the maintenance of 
world peace.·· 

B. Draft declaration on the principles governing the 
responsibilities of the individual 

The Sub-Commission might consider recommending 
that the Commission on Human Rights should recom
mend to the Economic and Social Council that it 
authorize the Sub-Commission to prepare a draft 
declaration on the principles governing the responsibili
ties of the individual in connection '-"ith, in particular. 
the promotion and observance of human rights and 
fundamental freedoms in a contemporary community. 
and to submit the draft declaration to the Commission 
on Human Rights at its thirty-ninth session. 

Human rights should also be seen as an aspect of 
professionaL ethical and social responsibility in the 
fields of research, study. teaching. etc. 

This recommendation is based mainly on the fifth 
preambular paragraph of the International Covenants 
on Human Rights. on the Final Document of the 
International Congress on the Teaching ot Human 
Rights (held at Vienna, 12-16 September E!7S. under 
the auspices of UNESCO), and on Commi~~ion on 
Human Rights resolution 23 (XXXVI) of 2Y Feburary 
1980. 

C. Elaboration of a study on the statu, of the individual 
in contemporary international law 

The Sub-Commission might consider recommending 
that the Commission on Human Rights should recom
mend to the Economic and Social Coumil that it 
authorize the Sub-Commission to umkrtake a stud\' on 
the status of the individual in contemporary inte.rna
tionallaw. 

The Special Rapporteur ha~ touched on this ~UbJect 
in the present study but believes that it should be 
examined further. The question of the indi\ idual as a 
subject of international law is one of the most acute, 
important and complex issues in the modern world 
community. 

The study in question will contribute. inter alia, to 
protection of the individual at the intcrnationallevel. to 
recognition of his responsibilities originating from the 
rules of international law and international instruments 
on human rights, and to the further development of 
modern international law. 



Part two 

LIMITATIONS ON THE EXERCISE OF CERTAIN HUMAN 
RIGHTS AND FREEDOMS 



Chapter I 

GENERAL VIEW 

1. One of the most important tasks in promoting 
human progress is to maintain a proper balance 
between the interests of the individual and those of a 
democratic society and between individual and collec
tive rights. Individual freedom has to be balanced with 
the freedom of other individuals and with the reason
able demands of the community. It is axiomatic that the 
rights of the individual are limited by the rights of other 
individuals. Similarly, the rights and freedoms of 
individuals must in certain cases yield to such vital 
necessities of the State as, for example. the necessity, 
mentioned in the Universal Declaration of Human 
Rights, of "meeting the just requirements of morality, 
public order and the general welfare in a democratic 
society''. Thus, in an organized society such as a State 
there is an absolute necessity for harmonizing the rights 
of the individual on the one hand with the requirements 
of the community on the other. 

2. Recognition of limitations or restrictions on the 
exercise of certain human rights and freedoms is 
contained, first. in the Universal Declaration of Human 
Rights (art. 29. para. 2) and, secondly, in the Interna
tional Covenant on Economic, Social and Cultural 
Rights (art. 4; art. 8) and the International Covenant 
on Civil and Political Rights (art. 4; art. 12, para. 3; art. 
14, para. 1; art. 18, para. 3; art. 19, para. 3; art. 21; art. 
22, para. 2). 

3. The general principles governing limitations and 
restrictions on human rights and freedoms are estab
lished in article 29, paragraph 2, and article 30 of the 
Universal Declaration. in articles 4, 5 and 8 of the 
International Covenant on Economic, Social and 
Cultural Rights and in articles 4, 5. 12, 14, 18, 19, 21 
and 22 of the International Covenant on Civil and 
Political Rights. 

4. There is no inevitable incompatibility between 
the essential purpose of the Universal Declaration and 
the International Covenants, which is to secure and 
protect human rights and freedoms, and the welfare 
and exigencies of the State, provided it is clearly 
established that limitations or restrictions must not 
operate in a manner contrary to the purposes and 
principles of the Charter of the United Nations. the 
Universal Declaration of Human Rights, the Interna
tional Covenants on Human Rights and other interna
tional instruments on human rights. 

5. The Universal Declaration provides a list of 
basic human rights and fundamental freedoms; it also 
sets forth, in general terms, the admissible limitations 
(art. 29, para. 2, and art. 30). 

6. The International Covenants spell out the rights 
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guaranteed and specify the conditions justifying restric
tions or limitations on their exercise. In particular, a 
number of substantive articles of the International 
Covenant on Civil and Political Rights contain clauses 
on limitations besides the provisions on derogations 
contained in article 4. 

7. Limitations or restrictions are placed not only on 
the exercise of certain rights of the individual but also 
on the power of the State to restrict the rights 
arbitrarily in any manner it might choose. This is the 
main purpose of, for example, the general limitations 
laid down in article 4 of the International Covenant on 
Economic, Social and Cultural Rights. 

8. Article 5 of both International Covenants con
tains saving clauses. Thus, it concerns questions relat
ing to the destruction or limitation of the rights and 
freedoms recognized in the Covenants and the safe
guarding of rights recognized independently of the 
Covenants. 

9. In both International Covenants, the purpose of 
article 5, paragraph 1, which was derived from article 
30 of the Universal Declaration, is to provide protec
tion against any misinterpretation of any provision of 
the International Covenants which might be used to 
justify infringement of any of the rights or freedoms 
recognized in the Covenants or the restriction of any 
such right or freedom to a greater extent than is 
provided for therein. 1 The paragraph is also designed 
to prevent any State, group or person from engaging in 
activities aimed at the destruction of any of the rights or 
freedoms recognized in the Covenants or at their 
limitation to a greater extent than is provided for 
therein. Any State, group or individual engaging in 
such activities cannot invoke the International Cove
nants to justify them. 

10. It should also be noted that article 5, paragraph 
1. of the International Covenants has the same meaning 
as article 30 of the Universal Declaration inasmuch as 
it, too, contains an explicit and binding interpretative 
rule in the sense of an absolute guarantee of the 
substance of human rights. Hence, the interpretative 
rule in article 5, paragraph 1, of the International 
Covenants prohibits any unreasonable interpretation of 
the limitations on human rights envisaged in, for 
instance, articles 4 and 8 of the International Covenant 
on Economic, Social and Cultural Rights and articles 4, 
12, 14, 18, 19, 21 and 22 of the International Covenant 
on Civil and Political Rights. 

1 See Official Records of the General Assembly, Tenth Sesswn, 
Annexes, agenda 1tem 28 (part II). document A/2929. chap. V, para. 
55. 



11. Furthermore, in article 5, paragraph 2,2 the 
International Covenants contain a provision which 
covers possible conflicts between the Covenants and 
laws, regulations and customs of States parties or 
agreements other than the Covenants binding upon 
them. 

12. Article 5, paragraph 2, also prevents any State 
party from limiting rights already enjoyed by indi
viduals within its territory on the ground that the 
International Covenants do not recognize such rights or 
recognize them to a lesser extent. 

13. Thus, in both International Covenants, article 
5, paragraph 2, establishes the rule that in case of 
conflict between the International Covenants and the 
laws, regulations and customs of a State party, the 
provisions giving maximum protection for the rights 
and freedoms of the individual should apply. 

A. Preparatory work relating to article 29, paragraph 
2, of the Universal Declaration of Human Rights 

1. THE SAN FRANCISCO CONFERENCE 

14. It may be recalled that at the United Nations 
Conference on International Organization (San Fran
cisco, 1945), which drafted the Charter of the United 
Nations, a proposal was submitted which contained a 
declaration of essential human rights. The declaration 
was to be appended to the Charter and made an 
integral part of it. 

15. One paragraph of the preamble of the proposed 
declaration3 related to the subject-matter of the present 
study. It read as follows: 

ln society complete freedom cannot be attained; the hbertie; of the 
one are limited by the liberties of others, and the preservation of 
freedom requires the fultllment by mdividuals of their duties a; 
members of society. 

Article 18 of the proposed declaration, entitled 
''Limitations on exercise of rights", provided that: 

In the exercise of hts rights everyone t; limited by the nghts of 
others and by the JUSt requirements of the democratic state. 

The Conference did not proceed with the proposaL 
stating that it required more detailed consideration. 4 

2. COMMISSION ON HUMAN RIGHTS 

16. At its first session, the Economic and Social 
Council adopted, on 16 February 1946, resolution 115 
on the establishment of a Commission on Human 
Rights. Pursuant to that resolution, the nuclear Com
mission on Human Rights met in New York from 29 
April to 10 May 1947. It had before it various 
documents relating to an international bill of human 
rights, 5 including a statement of essential human rights 
presented by the delegation of Panama. In that 

2 Although these are variations in the texts of paragraph 2 of article 
5 in the two Covenants, discussions during the preparatory work did 
not indicate any difference in interpretation. 

3 United Nations Conference on International Organization, 
document G/7 (g) (2). 

4 See United Nations Actwn m the Fzeld of Human Rzghts (United 
Nations publicatwn, Sales No. E 74.XIV.2), p. 8. 

5 The first item of the work programme established for the 
Commission by the Economic and Social Counctl in its resolutiOn 115 
was the preparation of an international bill of human rights. At tts 
second sesswn, in 1947, the Commission decided that the internation-
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statement, it was stressed that the proposed article on 
limitations on the exercise of rights prohibited any 
person from abusing his rights; it recognized the 
general relativity of rights and the fact that any right 
could be abused if it was exercised in such a way as to 
deprive another individual or the State of important 
rights. 6 

17. In a draft resolution proposing the adoption by 
the General Assembly of a "General Act on Human 
Rights", after an enumeration of rights, there was a 
provision which read: 

Nothing mentioned in this Act shall be construed as not obhgating 
the indivtdual to his corresponding duttes to hts own State and to the 
International commumty under the Umted Nations. 7 

18. At its first session (27 January-10 February 
1947), the Commission held a general debate on the 
international bill of human rights, during which refer
ence was made to the relationship between the indi
vidual and the social group to which he belongs. In the 
opinion of one member, the human person should be 
considered more important than the racial, national or 
other group to which he might belong, and any social 
pressure on the part of the State, or of religious or 
racial groups, that involved the automatic consent of 
the human being was reprehensible. This view was 
criticized by other members who stressed that there was 
no unrestricted liberty in any modern community and 
that the human being was above all a social being. 
Therefore, parallel with the list of the rights of the 
individual, a list of the rights of the community ought to 
be drawn up. 

19. It was stated that despite differences of opinion 
it could be inferred from the debate that the Commis
sion recognized that the individual's rights ought to be 
subordinated to those of the national community and 
the international community. 8 It was thought that that 
principle could serve as a guide for the drafting group 
which the Commission had decided to establish in order 
to formulate a preliminary draft of an international bill 
of human rights. 9 

20. At its second session (6-17 December 1947), 
the Commission had before it the report of the Drafting 
Committee 10 to which were annexed various drafts that 
had been considered by the Drafting Committee and 
that contained provisions relevant to the present study. 
Annex A to the report consisted of a draft outline of an 
international bill of human rights prepared by the 
Secretariat. Article 2 of that draft outline read: 

In the exercise of his rights everyone ts limited by the rights of 
others and by the JUSt requirements of the State and of the United 
Natwns. 11 

al bill of nghts would consist of more than one international 
mstrument. In this respect, see also J. P. Humphrey, "The Universal 
Declaration of Human Rights: its history, impact and juridtcial 
character", in B. G. Ramcharan, ed., Human Rzghts: Thirty Years 
after the Universal DeclaratiOn (The Hague, Martinus N!Jhoff, 1979), 
pp. 22-28. 

6 E/HR/3, p. 16. 
7 E/CN 4/11, p. 2. 
s E/CN.4/SR.l4, p. 5. 
9 Officzal Records of the Economic and Social Council, Fourth 

Sesszon, Supplement No. 3 (E/259), paras. 10-13. 
10 E/CN .4/21. 
11 Ibid., annex A, p. 8. 



21. One delegation suggested that that text should 
be reworded to read: 

The State is created by the people for the promotion of their 
welfare and the protection of thetr mutual rights. In the exercise of 
his rights everyone is limited by the rights of others. 12 

22. According to another suggestion, articles 2 and 
4 of an international declaration of human rights would 
read as follows: 

Article 2 
The object of society is to enable all men to develop, fully and in 

security, their physical, mental and moral personality, without some 
being sacrificed for the sake of others. 

Article 4 
The rights of all persons are limited by the rights of others. 13 

23. The Drafting Committee itself put forward the 
following two alternatives for the articles in question: 
First alternative (three articles-articles 2, 3 and 4): 

Article 2. The object of society is to afford each of its members 
equal opportunity for the full development of his spint, mind and 
body. 

Article 4. In the exercise of his rights, everyone is limited by the 
rights of others. 
Second alternative (one article only): 

Article 2: These rights are limited only by the equal rights of 
others. Man also owes duties to society through which he is enabled 
to develop his spirit, mind and body in wider freedom. 14 

24. At its second session, the Commission also had 
before it another proposal for a declaration of human 
rights, article 10 of which read as follows: 

Everyone, everywhere m the world, is entitled to the human nghts 
and fundamental freedoms set forth in this Declaration without 
distinction as to race, sex, language or religion. The full exercise of 
these rights requires recognition of the rights of others and protection 
by law of the freedom, general welfare and security of all. 15 

25. The Commission referred the suggestions of the 
Drafting Committee to a Working Group, which 
produced the following text for article 2 of the draft 
international declaration of human rights: 

In the exercise of his rights everyone is limited by the rights of 
others and by the just requirements of the democratic State. The 
individual owes duties to soc1ety through which he is enabled to 
develop his spirit, mmd and body in wider freedom. 16 

26. There was a short debate on that article, during 
which several amendments were submitted. One was to 
the effect that the Working Group's text should be 
replaced by the following: 

The rights of each may be limited to secure the rights of others, by 
the exigencies of public order, the security of the state and the normal 
development of collective life as expressed by lawn 

It was explained that the purpose of the amendment 
was to bring the provision into line with the final 
provisions of the draft declaration on human rights, 
which specified the juridical acts-the law-required 
for the deprivation or limitation of rights, and the 
reasons on which such acts must be based: public order 

12 Ibid., annex C, p. 41. 
13 Ibid., annex D, p. 51. 
14 Ibid., annex F, p. 73 
15 E/CN.4/36, p. 3. 
16 Official Records of the Economic and Social Council, Sixth 

Session, Supplement No. 1 (E/600), annex A, p. 15. 
17 E/CN.4/SR.34, p. 6. 
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and the security of the State; normal development of 
social life; harmonious exercise of all rights. 18 

27. A second amendment read: 
In the exerc1se of their rights. everyone must recognize the rights of 

others and h1s obligation to society so that all may develop their 
spirit, mind and body in wider freedom. 

The author of the amendment stated that he objected 
to the term "democratic state" in a context which 
introduced distinctions and which might cause difficul
ties. He preferred a simpler and broader text, proclaim
ing the rights of individuals and their obligations to 
society for the creation of a more liberal atmosphere .19 

28. A third amendment proposed that the first 
sentence of the text quoted in paragraph 25 above be 
reworded to read: 

In the exercise of these nghts everyone shall re;pect the rights of 
others and comply with the just requirements of the democratic 
State.2° 

29. The Commission rejected the above-mentioned 
amendments and adopted the text for article 2 drafted 
by the Working Group. 

30. In another draft declaration submitted to the 
Commission at its second session, article 10 (corres
ponding to article 2 of the draft prepared by the 
Working Group) read as follows: 

The full exercise of these nghts requires recognitiOn of the rights of 
others and protection by law of the freedom, general welfare and 
security of all. 

It was decided to include this text as a comment in the 
report of the Commission. 

31. At its third session (24 May to 18 June 1948), 
the Commission had before it various proposals relat
ing to the duties of the individual and the limitations on 
his rights. They were contained in the comments 
received from Governments on the draft international 
declaration of human rights, the draft international 
covenant on human rights and the question of imple
mentation. One such proposal read as follows: 

Man owes dut1es to the society which allows him to shape and 
freely develop his personality. In their discharge, the right of each is 
limited only by the rights of others and by the just laws of the 
democratic State.zl 

32. An amendment was submitted suggesting the 
following wording: 

In the exercise of his rights everyone is lim1ted by the rights of 
others, and by the legal safeguards for the liberty, general welfare 
and security of all, and by the JUSt requirements of the democratic 
State. 22 

33. Another amendment submitted by the Com
mission proposed the replacement of article 2 by the 
following: 

The exercise of the nghts and freedoms set forth in this Declaration 
shall be subject only to such restrictiOns as are necessary to secure 
due regard for the rights of other and the welfare and security of all. 23 

In support of this amendment, it was stated that the 
duties which man owed to society should not be 

18 Official Records of the Economic and Social Council, SlXIh 
Session, Supplement No. 1 (E/600), annex A, p. 23. 

19 E/CN.4/SR.34, p. 6. 
20 Official Records of the Economic and Social Council, Sixth 

Session, Supplement No. 1 (E/600), annex A, p. 22. 
21 E/CN.4/82/Add.8, p. 2. 
22 E/CN.4/85, p. 15. 
23 E/CN.4/99, p. I. 



mentioned if they were left undefined. 24 Moreover, 
because of the difficulty of arriving at a definition of the 
relationship between the individual and the State on 
which all could agree, the use of the expression ""just 
requirements of the State" could lead to the severest 
restrictions on the rights of the individual. It was 
therefore advisable to define the restrictions on the 
rights of the individual in terms of the welfare and 
security of all, and also to avoid the philosophical 
consideration which claimed that society enabled the 
individual to develop his spirit, mind and body in wider 
freedom; that was also a highly controversial state
ment. 

34. Various views were expressed on the inclusion 
in the article of the term ''democratic State". It was 
said that the concept of democracy had come to have 
different meanings in different countries. The declara
tion should not use a concept susceptible of various 
definitions or interpretations. With regard to the notion 
of State, it was stated that a distinction between State 
and society might lead to abuses, since the State should 
act in the name of society. Not all countries considered 
the State as a desirable entity in itself, with rights that 
might conflict with the rights of the individual. The 
rights of a democratic State had not been defined by an 
international instrument. It would therefore be desir
able either to accept the amendment quoted in para
graph 33 above or to speak of a ""democratic society"'. 

35. In support of maintaining the notions of the 
State and of democratic societv, it was contended that 
they should raise no difficulties·. as they were embodied 
in documents signed during the Second World War. 
Several features common to all democracies could be 
specified: the equal right of all citizens to participate in 
the activities of the Government; the fact that officials 
were elected and subject to control; the opportunity 
given to the masses to participate in government; the 
obligation for a minority to submit to the majority of 
the people; and accessibility to all offices of State. In 
modern democracy. the State was not a power imposed 
on society by force. It was a product of society. 

36. Democracy was defined as government of the 
people, by the people, for the people. It was stressed 
that the criterion of democracy in any nation was the 
extent to which human rights were really respected. 

37. In the course of the debate, the following oral 
amendment to the text reproduced in paragraph 32 
above was proposed: 

In the exerw.e of hi~ nght> everyone i:, limited by the nghts o! 
others and by h1s duties to the democratic wciety which enable:, him 
freely to develop hi> >pirit. 25 

The author of the amendment pointed out that the 
wording emphasized the purpose of the article: every 
right carried obligations with it. 

38. A drafting Sub-Committee appointed by the 
Chairman of the Commission produced the following 
text for the article: 

1 Everyone has duties to the community which enable:, him 
freely to develop his personality. 

2. In the exerci:,e of hi:, nght:,, everyone shall be subJect only to 
:,uch limitations as are necessary to secure due recognition and 

24 E/CN.4/SR. 50, p. 16. 
2s E/CN.4iSR.51, p. 6. 
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respect for the nghts of others and the reqmrements of general 
welfare in a democratic society 26 

39. The Commission adopted that text; it rejected a 
proposal to add the words "and a democratic State'' at 
the end of the second paragraph. 

40. Later during the session, in the course of a 
further reading of the draft declaration, the Commis
sion considered the following text submitted for article 
2, paragraph 2: 

In the exercise of all the nghts and freedoms enumerated in th1s 
Declaration. everyone shall be subJeCt only to such limitations as are 
necessary to secure due recogmtion and respect for the nghts of 
others and to the reqmrements of morality, of general welfare and of 
public order m a democratic :,ociety.27 

41. The observation was made that the mention of 
"morality" and ""public order" was particularly neces
sary for the French text, since in English, ""general 
welfare" included both morality and public order. It 
was also suggested that the order of the terms should be 
transposed and that the text should read as follows: 
". . . and to the requirements of morality, public 
order and general welfare in a democratic society"'. 

42. It was argued, however., that the expression 
"public order" should not be used because, given its 
wide definition, it might lend itself to various inter
pretations. Arbitrary acts and even crimes had been 
committed under the pretext of defending public order. 
For those reasons, the wording of article XXVIII of the 
American Declaration of the Rights and Duties of 
Man2X was deemed preferable by certain representa
tives, and it was suggested that the words "public 
order"' should be replaced by the expression ""security 
for all", which was used in article XXVIII of the 
American Declaration. 

43. In rebuttal of those arguments and proposals it 
was pointed out that, in French, the idea of public 
order was in no way associated with political theories; it 
had a purely administrative significance and corres
ponded to public morality, peace and security. Since 
the declaration was to be a legal text, it was better to 
adopt an expression such as ""public order", which had 
a definite legal meaning, rather than use vague terms. 

44. Another proposal made in the course of the 
debate was that the phrase ""in accordance with the just 
requirements of the democratic State should he added 
to the text reproduced in paragraph 37 above. 

45. The Commission rejected both proposals and 
adopted as paragraph 2 of the article the text quoted in 
paragraph 40 above. 

46. Subsequently, certain drafting changes were 
made to paragraph 2 of article 2. Article 2 was 
renumbered and became article 27 of the draft declara
tion transmitted to the General Assembly. 

20 E/CN.4/lll. p. 1 
n EICN .4/SR. 74, p. 11. 
2" Article XXVIII reads as follows: 'The nghts of man are limited 

by the rights of others. hy the soc1ety of all, and by the JUSt demands 
of the general welfare and the advancement of democracy." For the 
text of the Declaration. see Fmal Act of the Nmth Internatwnal 
Conference of American States, Bogota. Colombia. 30 March-2 May, 
1948 (Washington, DC., Pan American Union, 1948). resolution 
XXX. 



47. A statement on the results of the Commission's 
work was appended to the report of the third session of 
the Commission. 24 According to that statement, one 
negative aspect of the draft was the failure to include 
any concrete obligations whatsoever on the part of the 
individual towards his native land, the people to which 
he belonged and the State. One of the amendments to 
the draft declaration attached to that statement for 
transmission to the General Assembly suggested the 
addition of the following words at the end of paragraph 
2 of article 27; "and also the corresponding require
ments of the democratic State". 30 

3. THIRD COMMITTEE OF THE GENERAL ASSEMBLy 

48. The Third Committee of the General Assembly 
considered the draft international declaration of human 
rights31 at the first part of its third session. Article 27 of 
the draft read as follows: 

Everyone ha; duties to the commumtv which enable; him 
freely to develop his per;onahty. · 

2 In the exercise of hi'> nghts, everyone ;hall be o;ubject only to 
such limitatiOns a' are necessary to <occure due recognitiOn and 
re~pect for the righb of others and the reqmrt'ments of morality. 
public order and the general welfare m a democratic soCiet~. 

49. While most representatives agreed with the 
ideas contained in the above-mentioned text. many 
disagreed with the wording. Thus, the debate in the 
Third Committee-'2 was concentrated mainly on various 
amendments which had been submitted. 33 After adop
tion of the draft articles bv the Committee. a few 
general comments were made regarding the indi
vidual's duties to the community and the question of 
limitations on human rights. 

(a) General comments 
50. In connection with the question of limitations 

on human rights, the paramount importance of the 
principle of legality, deeply rooted in legal traditions 
and incorporated in many constitutions. was stressed. It 
was emphasized that any limitations introduced by the 
State in defence of morality. public order and the 
general welfare must be justifiable. They must also 
have a legal form and be generally applicable. 

51. The following main criticisms. were levelled 
against the contents of paragraph 2 as finally adopted 
by the Third Committee (see para . ..J-8 above): 

(a) Individual liberty had to he balanced with the 
liberty of other individuals and with the reasonable 
demands of the community; 

(h) The "most important task'' concerning human 
progress was to find the proper balance betwee~ the 
interests of the individual and the interests of society: 

(c) The paragraph might provide a loophole per
mitting passage of laws limiting basic human rights and 

.2" Of{IC!<d Record\ of the Economic and .~oual CounCil. Sn·cnlh 
Sc.l.\1011, Supplcmt'nt No. 2 (E'i-:00). appendix. pp. ::'lJ-3) 

-'"Ibid., Supplement No 2 (E/800), p 35 

" lb1d . annex A. 
'c Ufficwl Records of the General As;embly, Th1rd Sesswn, Pwt I, 

Thml Committee. 153rd to 155th meeting5, pp. 64::'-670. 
'3 For a recapitulation of amendments to article 27, ;ee Officwl 

Records of the Gmeral Assembly, Tlurd Session, Part I. Thu·d 
Cormmttee, Annexes. agenda item 58. document A/C.3/30-l/Rev.::' 
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freedoms; the word '"only" did not afford sufficient 
protection against arbitrary limitations; 

(d) While the requirements of morality, public 
order and the general welfare were recognized by the 
laws of all nations, the concept of democracy was still 
inadequately defined and unknown to jurisprudence; 

(e) A general article dealing with limitations on 
human rights and freedoms could give rise to certain 
arbitrary acts; it was therefore appropriate to include a 
reference to the purposes and principles of the United 
Nations. 

(b) Amendments 
52. The amendment to paragraph 2 transmitted to 

the General Assembly by the Commission on Human 
Rights (see para. 47 above). was defended on the 
grounds that: (a) the most important task concerning 
human progress "was to find the proper balance 
between the interests of the individual and the interests 
of society"; (b) all the rights laid down in the 
declaration would be implemented in democratic 
societies by the democratic State; (c) the law was 
nothing without the machinery to implement it and, at 
the present time, that machinery was the State: (d) the 
democratic State must be able to have certain indis
pensable rights, in order to ensure the defence of its 
citizens; (e) far from restricting the article's scope, the 
purpose of the amendment was to give the State the 
necessary means for guaranteeing the enjoyment of 
individual rights. 

53. It was further maintained that the proposed text 
placed the democratic State on the same plane as 
democratic society; it did not tend to ensure the 
supremacy of the State. Its purpose was to guarantee 
the community against any abuse of rights by the 
individual. Failure to mention the existence of the 
democratic State in the declaration might lead to the 
belief that it was not a question of defending the rights 
of citizens. in the sense that the French Revolution had 
given to that word. but the rights of stateless persons 
without ties with any society organized in the form of a 
State. Moreover, it was thought necessary to affirm the 
sovereignty of the democratic State, if only in order to 
conform to the spirit of the Charter of the United 
Nations. 

54. The following arguments were adduced against 
the inclusion of the phrase '"and also the corresponding 
requirements of the democratic State" at the end of 
paragraph 2: (a) the requirements of the democratic 
State were covered by the reference to the require
ments of a democratic societv and therefore it was 
unnecessary to have an explicit provision in the 
declaration. to that effect; (b) the phrase lent itself to 
the interpretation that the State had the right to control 
the individual, whereas the individual was the basis of 
society and the State was able to function because of 
that fact; (c) to introduce a reference to the democratic 
State would unduly restrict the scope of the article, as 
the concept of a democratic society was much broader, 
encompassing the community, the State and the inter
national order; (d) since the definition of the "corres
ponding requirements" of a State would be specified by 
that State, it could. under the terms of the amendment. 



annul all individual rights and freedoms contained in 
the declaration, thus opening the door to abuses by the 
State; (e) if the phrase were adopted, the impression 
would be created that the State was higher than-and 
had absolute rights which were not conditioned by the 
requirements of-morality, public order and the gen
eral welfare. 

55. The amendment was rejected by 23 votes to 8, 
with 9 abstentions. 

56. Another proposal was that the words "pre
scribed by law soley for the purpose of securing" be 
substituted for the words necessary to secure". J.t 

57. The sponsor of the proposal stated that its 
purpose was to introduce two clear ideas into the text of 
article 27, namely, that fundamental human rights 
could be curtailed only by law, and that such laws could 
be enacted only when required on the grounds of 
morality, public order and the general welfare in a 
democratic society. It was believed that personal liberty 
would be better protected by such a provision, which 
would give more control to public opinion in matters 
concerning limitations of human rights, since a law
in contradistinction to an individual administrative 
measure-needed the full support of public opinion. 
While it was necessary to have a police force to main
tain public order, police powers could only be exercised 
in conformity with the laws of the country. 

58. It was further pointed out that unless article 27 
contained a mention of the law, the declaration could 
not be said to be universally applicable. By requiring 
that limitations should be prescribed by law, the 
proposal was intended to protect the individual against 
abritrary measures which public authorities might be 
tempted to introduce through administrative channels. 
It was said that such a guarantee would be meaningful 
only in a democratic State, since in an authoritarian 
State the legislative power was not independent of the 
executive power. 

59. Those opposed to the proposal contended that 
its language was too restrictive. Irrespective of the 
intention of its sponsor, the actual effect of the 
amendment would be to exclude the concept of moral 
force from article 27. It was further maintained that it 
was dangerous to say that rights could be limited only 
by law, as tyrannical laws had been known to exist and 
perfectly justified limitations might be imposed on the 
individual by society through other means. The cri
terion for such limitations would be justice, which was 
higher than any law. 

60. In refuting those arguments, the sponsor of the 
amendment emphasized that it had no restrictive effect 
on the provisions of paragraph 2 of article 27. The aim 
of the article was to permit a State, under certain 
conditions, to limit the exercise of the essential rights of 
man. The amendment, in turn, was intended to 
establish up to what point the State could limit the free 
exercise of those rights. If it was desired to guarantee 
the faithful application of the declaration of human 
rights, the principle should be adopted that limitations 
to be set by public authorities could only be so set in 
accordance with pre-established standards, i.e. in 

34 Ibtd. 
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accordance with proviSions legally enacted. Thus, 
human beings would have the guarantee that they 
would be governed according to rules, and not accord
ing to the whim of their rulers. 

61. It was added that, because the amendment left 
all the last part of paragraph 2 as it was, it took into 
account that man, in the exercise of his essential rights, 
was subject to other limitations than those of law. It 
was also said that the free will of man was undeniably 
limited, if only by the demands of his conscience, the 
rules of positive morality, or the standards set by social 
conventions. 

62. The amendment was adopted by 21 votes to 15, 
with 7 abstentions. 

63. Another amendment to paragraph 2 suggested 
the addition of the words "of national sovereignty and 
solidarity" after the words "the requirements of 
morality". 35 Its sponsor explained that it was necessary 
to introduce the concepts of "national sovereignty" and 
"solidarity" because the notion of democracy was 
interpreted in many different ways. The introduction 
into article 27 of the principle of solidarity would 
permit States to combat subversive groups which 
attacked them from within. Similarly, the mention of 
national sovereignty would help them to resist external 
aggression in times of war. If the Committee rejected 
the amendment it should do so on the understanding 
that the concepts of national sovereignty and solidarity 
were included in the words "general welfare". 

64. Various views were expressed against the adop
tion of the amendment. It was stated that the introduc
tion of the concepts of "national sovereignty" and 
"solidarity" might unduly restrict the provisions of 
article 27 and be used to justify arbitrary acts. The 
concept of "solidarity'', which could be interpreted in 
different ways, was in any case covered by the basic 
text. It did not seem appropriate to make a reference to 
subversive action in the declaration. The word 
"sovereignty" might also lend itself to divergent 
interpretations. 

65. The amendment was voted on in parts. The first 
part, proposing that the words "of national sover
eignty" should be added after the words "requirements 
of morality", was rejected by 17 votes to 7, with 7 
abstentions. The second part, suggesting the addition 
of the words "and solidarity" was rejected by 17 votes 
to 7, with 19 abstentions. 

66. Another amendment, which was subsequently 
withdrawn, proposed the deletion of the words "moral
ity, public order and" from paragraph 2,36 on the 
grounds that the concepts they covered overlapped that 
covered by the words "the general welfare". In the 
past, the invocation of public order had often led to the 
infringement of human rights and freedoms. 

67. It was pointed out, however, that to delete the 
mention of morality and public order from paragraph 2 
would be to base all limitations of the rights granted in 
the declaration on the requirements of general welfare 
in a democratic society and consequently to make them 
subject to the interpretation of the concept of democ-

35 Ibid. 
36 Ibid. 



racy, on which there was the widest possible divergence 
of views. Moreover, the notion of "general welfare'' 
did not fully cover the concept of public order; rather 
than delete the concept of public order, it might be 
wider to add the words "national security". It was 
further stressed that while the English expression 
''general welfare'' was very wide. the corresponding 
expression in the French text, "bien-etre general", had 
a much more restricted meaning, traditionally confined 
to economic and social questions. In contrast, the 
expression "ordre public" covered anything essential to 
the life of a country, including, primarily, its security. It 
was therefore necessary to keep both expressions, 
which, furthermore, were mutually complementary in 
both languages. 

68. It was further proposed that paragraph 2 be 
amended to read: 

In the exerci'e of his nghts. everyone shall be subject only to such 
limitations as are neces,ary to secure due recognition and respect for 
the rights of others, to sali>fy the legitimate requirements of morahty. 
public order and the general welfare in a democratic system. dnd to 
serve the purposes and principles of the United Natwns. ' 7 

69. It was stated that the insertion of the word 
"legitimate" before "requirements" took account of 
the fact that the law did not always ensure the 
protection of human rights. The proposed addition at 
the end of the paragraph was intended to make it clear 
that the individual belonged to the international 
community as well as to his national community and 
that the interests of the organized international com
munity were the same as his own. Furthermore, in a 
general article dealing with limitations on human rights 
and freedoms, it would be appropriate to include a 
reference to the purposes and principles of the United 
Nations. 

70. Those who opposed the insertion of the phrase 
"to satisfy the legitimate" in paragraph 2 maintained 
that this insertion would give rise to conflicting and 
even irreconcilable interpretations. Moreover, since it 
was inconceivable that the claims of morality should be 
illegitimate. the inclusion of the phrase did not seem 
necessary. 

71. The proposal to insert the words "to satisfy the 
legitimate" before the word "requirements" in para
graph 2 was accepted by 22 votes to 8. with 11 
abstentions. 

72. Another proposal put forward was that para
graph 2 should be amended to read: 

In the exerctse of his nghts. everyone shall be subject only to such 
limttations as are neces,ary to secure due recognitiOn and respect for 
the rights of others and the reqmrements of loyalty. good fatth. 
morality. public order and general welfare m a democrattc >ociety 

and that a new paragraph with the following text be 
added: 

These nghts can m no case be exercised contrary to the princtple> 
and purposes of the Umted Nations.'" 

73. It was argued against this proposal that the 
word "loyalty" was not easy to define and that it was 
not unusual for people to have conflicting loyalties. The 
purposes and principles of the United Nations as stated 
in the Charter applied largely to the conduct of States 
and not of individuals. The first part of the amendment 

37 Ibid. 
38 Ibid. 
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was further considered to contain controversial ele
ments and to be far from clear. 

74. The first part of the amendment, to insert the 
words "loyalty, good faith," in paragraph 2. was 
withdrawn.39 The second part, with the addition of the 
words "and freedoms'' after the word "rights". was 
adopted by 34 votes to 2, with 6 abstentions, as 
paragraph 3 of the article. 

75. The addition of the words "and freedoms'' after 
the word "rights" in paragraph 2, which had been the 
subject of two amendments, was also accepted. 

76. In a second reading of the article, 40 the Third 
Committee decided to replace, in paragraph 2, the 
word "prescribed" by the word "determined". 

77. After a discussion which extended over three 
meetings, five amendments were adopted and six were 
rejected, and finally the article as amended was 
adopted by 41 votes to none, with 1 abstention. The 
General Assembly unanimously adopted the following 
text. which became article 29 of the Universal Declara
tion of Human Rights: 

1 Everyone has dul!e' to the community in which alone the free 
and full development of his personality ts possible. 

2. In the exercise of hts rights and freedoms. everyone shall be 
>ubject only to such limttations as are determined by law solely for 
the purpm,e of >ecuring due recognition and respect for the nghts and 
freedoms of other> and of meetmg the just reqmrements of morality. 
public order and the general welfare in a democratic society 

3. These right' and freedom> may in no case be exerctsed 
contrary to the purposes and pnncipk> of the Umted Natwns 

B. Preparatory work relating to the first draft interna
tional covenant on human rights 

1. A CONCISE HISTORY OF THE FIRST DRAFT INTERNATIONAL 

COVENANT 

78. The history of the draft covenant began in June 
1947 when Lord Dukeston, representative of the 
United Kingdom of Great Britain and Northern Ire
land, submitted the text of a proposed international 
convention to the Drafting Committee of the Commis
sion on Human Rights. This text was studied by the 
Drafting Committee and in December 1947-in a 
somewhat revised form-was made by the basis for 
discussion in the Commission on Human Rights. 

79. The Dukeston text underwent substantial revi
sion in the Commission on Human Rights and a revised 
draft covenant emerged, to be circulated among all 
comments and proposals submitted by Governments. 
These comments were taken into account when further 
revisions were made. 

80. At its fifth session, the Commission faced a 
dilemma. It wanted to produce a covenant which would 
give the fullest possible guarantees for human rights 
and freedoms. At the same time, it wanted to produce a 
draft that would receive wide support from Member 
States. If it set its sights too high it might produce an 
admirable document that few nations would sign or 
ratify. If, on the other hand, it made ratifications its 
main concern. the covenant might emerge as a weak 
instrument for the defence of human rights. The 

39 Official Records of the General Assembly. Thtrd Session, Part I. 
Third Commlttee, 154th meeting, p. 660. 

4o Ibtd., I 77th meeting, p. 871. 



dilemma had, in fact, been faced at earlier stages of 
preparing the draft covenant. 

81. Much of the discussion during the fifth session 
of the Commission on Human Rights centred on the 
question of limitations to the provisions of the draft. 
Some representatives, fearing that a long list of 
limitations might weaken the force of the covenant, 
favoured a single over-all limitations clause. Others felt 
that Governments, when depositing their ratifications, 
should be allowed to make those reservations necessary 
to avoid conflict between their municipal legislation 
and the provisions of the covenant. Still others argued 
that the covenant would be stronger if limitations were 
set forth in specific detail. 

82. The draft covenant, with its new revisions and 
its list of proposed limitations, was sent out following 
the fifth session of the Commission on Human Rights to 
Member States for study and comments. At its sixth 
session, the Commission gave careful consideration to 
the draft covenant, together with the comments and the 
proposals Governments had submitted. 

83. A number of articles in the substantive part of 
the draft covenant contained limitations and restric
tions. Moreover, article 2 in the first part allowed States 
parties to the covenant to derogate from their obliga
tions in case of emergency or public disaster "'to the 
extent strictly limited by the exigencies of the situa
tion". However, even that escape clause was specific
ally exempted from application to rights guaranteed 
under certain articles. The right to life. to freedom 
from torture, to freedom from arbitrary arrest, impris
onment for debt and conviction under ex post facto law, 
to recognition as a person before the law, to freedom or 
thought, conscience and religion-those rights might 
under no circumstances be abrogated by any party to 
the covenant. 

84. The enactment of an international bill of human 
rights was completed only on 16 December 1966, when 
by its resolution 2200 (XXI) the General Assembly 
adopted the two International Covenants on Human 
Rights and the Optional Protocol to the International 
Covenant on Civil and Political Rights. 

2. ARTICLE 4 OF THE INTERNATIONAL COVENANT ON 

EcoNOMIC, SociAL AND CuLTURAL RIGHTs 

85. Article 4 of the International Covenant on 
Economic, Social and Cultural Rights reads as follows: 

The States Parties to the present Covenant recogmze that. in the 
enjoyment of those rights provided hv the State m conformity with 
the present Covenant, the State may ;ubJCCt 'uch nghts onlv to >uch 
hmitatwns as are determined by law only m 'o far as thti may be 
compatible with the nature of the>e nght> and -,olely tor the purpo>e 
of promoting the general welfare m a democratic >Octet~. 

86. At its seventh session, in 1952. the Commission 
on Human Rights had before it the following proposal 
for a general limitations clause referring to the part of 
the draft covenant which related to economic, social 
and cultural rights:41 

Each State Party to the Covenant recognizes that m the enJoyment 
of those nghts provided by the State m conformity with this Part of 
the Covenant, the State may subject such rights only to such 

· limitations as are determined by law and solely for the purpose of 

41 At that time, it had not yet been decided that there should be 
two separate covenants. 
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-,ecuring due recognitiOn and respect for the nghts and freedoms of 
others and of meeting the JUSt reqUirements of morahty. puhhc order 
and the general '-'<elfare m a democratic society. 4: 

87. In the course of the debate, that text was 
amended on the basis of several oral proposals. The 
text adopted by the Commission 43 did not undergo any 
changes either at the eighth session of the Commission 
(1952)c~4 or at the seventeenth session of the General 
Assembly (1962), when it was examined and adopted 
by its Third Committee. 

88. Two questions were discussed in connection 
with that article: whether there was any need to include 
a general limitations article in the covenant and, if so. 
whether the contents of article ~ were adequate or 
should be expanded. 

89. The following arguments were submitted 
against the inclusion of such an article or its expansion: 
(a) an article on general limitations was superfluous. 
since the provisions of the draft covenant on economic, 
social and cultural rights were already limited bv article 
2. which provided, fnter alia, that each State party to 
the covenent undertook to take steps, individually and 
through international assistance and co-operation. with 
a view to "achieving progressively the full realization of 
the rights recognized in the Covenant": (b) general 
limitations would be open to varying interpretations 
and would tend to weaken or destroy the binding force 
of the provisions of the covenant; (c) the articles as 
drafted did not guarantee rights but merely recognized 
them in broad terms; (d) the nature of the obligations 
imposed and the manner of enunciating the rights made 
limitations generally unnecessary. except in certain 
cases. such as that of the article on trade union rights 
(art. 8). 

90. In support of retention of the article, it was 
pointed out that: (a) the various substantive articles 
were drafted in broad general terms and States would 
themselves have to regulate and determine the scope of 
the rights within that general framework: nevertheless, 
some indication was required of the limitations that 
might be imposed, so that States would not be free to 
limit the rights arbitrarily in any manner they might 
choose; (b) such a limitations clause should not be 
d1afted too generally or too restrictively; (c) the 
provisions of article 2 related only to the general level 
of attainment of rights and should not be invoked by 
States Members of the United Nations. The following 
March, the Drafting Committee met again, having 
before it the draft covenant as well as a number of 
States as grounds for imposing numerous limitations on 
them; (d) article 2 did not indicate when limitations 
could be legitimate and it was necessary to state clearly 
that limitations would be permissible onlv in certain 
circumstances and under certain conditio~s; (e) with 
respect to articles on civil and political rights the case 
was different: some of those articles contained no 
limitations while others contained specific limitations. 
It was not feasible to treat economic, social and cultural 

42 E/CNA/610/Add.2 
43 Official Records of the Economic and Socwl Counczl. Thirteenth 

Sesswn, Supplement No. 9 (E/1992). para. 55 and annex I. art. 32. 
44 lbtd .. Fourtl'enth Sesswn, Supplement No. 4 (E/2256). paras. 

155-160 and annex I A. art. 4. 



rights in the same way, since the manner in which the 
articles were drafted was different. 

91. In favour of the expansion of article 4, through 
adoption of the approach followed in the proposal 
quoted in paragraph 156 above, it was said that a 
reference to respect for the rights and freedoms of 
others and to the just requirements of morality and 
public order was an absolute necessity for harmonizing 
the rights of the individual, on the one hand, and the 
requirements of the life of the community, on the 
other. 

92. In reply, it was observed that the covenant 
established merely the necessary minimum and that 
such considerations as morality, public order and the 
rights and freedoms of others were more relevant to 
civil and political rights than to economic, social and 
cultural rights. Moreover, the question of the right<; and 
freedoms of others was fully covered in paragraph 1 of 
article 5. It was feared that States might invoke 
allegedly acquired rights in order to thwart imple
mentatiOn of the right of peoples to self-determination 
and to the control of their natural resources. Concepts 
such as public order or the prevention of disorder, 
which were open to broad interpretations, might easily 
nullify the whole concept of self-determination. 

93. Against this view, it was said that the difficulty 
arising out of a possible conflict between such limita
tions and the provisions of paragraph 3 of article 1 on 
the right of all peoples and nations to self
determination was an argument not so much against a 
general limitations clause as against the article on the 
right to self-determination. 

94. According to one view expressed during the 
discussion of the article in the Commission on Human 
Rights, its provisions would not protect individuals 
against any trespass on their rights that might he 
committed by other individuals. nor did it afford to 
individuals protection against measures the State might 
introduce to their detriment. The article was. it was 
said, unsatisfactory from a legal point of view: it should 
have followed the careful and balanced wording of 
article 29 of the Universal Declaration rather than 
amending it. 

95. In the Third Committee, however, it was 
generally felt that the article adequately expressed the 
essential idea that arbitrary limitations on the rights 
recognized in the covenant should not he allowed. 
Nevertheless, according to one point of view, the 
expressions "in so far as this may be compatible with 
the nature of these rights" and "democratic society" 
were obscure and raised difficulties of interpretation. 

C. Comments by Governments relating to limitations 
on the exercise of human rights and fundamental 
freedoms 

96. The Secretary-General, on behalf of the Special 
Rapporteur, transmitted to Governments a question
naire in connection with the present study. The 
following information relating to limitations on the 
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exercise of human rights and fundamental freedoms is 
extracted from the replies of Governments:-l:; 

AusTRIA 
[2 Apnl ]')76] 

(I) Respect for the nghts of other mdmduals IS an e-.-.cnt~al and 
mherent linut on the exerci>e of fundamental rights. 

(2) The sv;tem of fundamental law' '' restricted bv mnumerable 
laws enacted hy making u'e of the legal re,ervaiwn added to 
fundamental rights. Their enumeration i> not pos5Ihle. 

(3) MentiOn should be made. in the context of limitations on 
human right>. of the Juri>prudence of the Au,tnan Constitutional 
CoUit to the effect that limitation> on fundamental nghh must not m 
any ca~e jeopardize the es;ence of thme nghts 

(~) Under the Austnan legal sy,tem. Interference with fun
damental nght> " permissible only pur,uant to a Ia\\ \\ h1ch. m turn. 
must not jeopardize the e>>ence of. 01 he Inconsi'itent with. 
fundamental right' 

(5) Interference with human nghts which ha> no legal ha"' or IS 
based on an uncon>!Itutional law (regulatiOn) IS uncon,titutwnal. It 
should be added that every act of the admmi>trativc authonta~s " 
required to have a legal basi,. 

(6) Appeals agamst act-. hy admmistrative authonties can be 
lodged with the Constitutional Court on the grounds of alleged 
violation of constitutiOnal nghts. 

(7) In connection with the procedure-. for declanng unconstitu
tiOnal the limitatiOns on or the derogatiOn from human nghb and 
freedom,. It should he noted that the protectiOn i' twofold· (a) 
ab-,tract control of norms. 1 e. cxammatwn of a law for 11'> 
constitutiOnality. at the request of the Federal Govc:rnment (where a 
provincial law i~ concerned) or at the reque't of a provmCidl 
government (where a federal law i-, concerned) as well a:-. at the 
request of a court of last m'tance. (h) control of norm-; m a given 
case. i.e examinatiOn of the law applied while cons1denng a >pecilic 
appeal. 

(to:) The mdlVldual has the poss1blity of lodgmg an appeal with the 
ConstitutiOnal Court m accordance with article ~~~ of the Au,tnan 
Federal Con,titutional Law. Thereafter. he IS free to <.ubm1t an 
application to the European CommiSsion of Human Right-. a-. 
provided for m the European Convention for the Protection oi 
Human Rights and Fundament<:! Freedoms. 

BARBADOS 
[31 October ]<i/5 J 

(I) Sect10ns 11-27 of the Constitution deal with the nghts and 
freedom'> of the mdmdual and >tate that thq are 'uhJect to re-.pect 
for the right> and freedom> of other and the public mtere't 

(2) SectiOn 12. suh>ection (I). of the ConstitutiOn rcdd>: "No 
person <,hall be depnved of his life IntentiOnally. sa\ e an execution ot 
the sentence of a court m respect of a cnmmal offence under the law 
of Barbados of which he has been convicted." Section 12. ,ubsection 
(2). reads. 

"A pen,on <.hall not be regarded as havmg been depnvcd oi h" 
lite in contraventiOn ol this sectiOn if he d1e' a<o the result of the w.e 

. of \uch force as IS reasonably jw.tifiahle: 

"(a) for the defence of an) person from VIolence or for the 
defence of property: 

"(b) in order to effect a lawful arre't or to prevent the escape of 
a person lawfully detamcd: 

"(c) lor the purpose of suppressmg a not. m'urrection or 
mutmy: or 

"(d) in order lawfully to prevent the commi.,;wn by that per,on 
of a criminal offence. 
or 1f he dies as the re>ult of a lawful act of war." 

( 3) SectiOn 13 stipulates that no person 'hall be depnved of his 
personal liberty save as may be authonzed by law m any one oi 10 
ca>es, which are listed. Section 13. subsection (5). IS of special 
interest. It authorizes the Executive to depnve an individual of his 
liberty m times of public emergency. where this IS reasonabl) 

4 ' The dates of the replies from Governments are shown in 
parentheses after the names of the countncs. which are listed in 
alphabetical order 



justifiable for the purpose of dealing with the situatwn. That power 
is, however, subject to certam restramts, which are listed m 
subsection (6). 

(4) Section 14 protects the individual from slavery or servitude, but 
recognizes four limitations on the right to such protectwn. 

(5) Section 15, subsection (I), provides that no person shall be 
subjected to torture or to inhuman or degradmg punishment or other 
treatment. SubsectiOn (2) provides that nothing in or done under the 
authority of any law shall be held to be inconsistent with or m 
contraventiOn ot section 15 to the extent that the law in question 
authorizes the infliction of any punishment or the administration of 
anv treatment that was lawful in Barbados immediately before 30 
November 1966. The lawful forms of punishment in Ba;bados pnor 
to that date included: (a) death by hanging in case of murder; (b) 
impnsonment for life or for a term of years; (c) corporal punishment, 
which consisted of no more than 12 strokes of the birch m the case of 
an offender under 16 years of age or 24 strokes in the case of an 
offender over 16 years of age. The pum;hment of floggmg could not 
be inflicted on a person more than once. 

(6) The right to hold property and to protection against being 
deprived thereof is covered by section 16. This nght is not absolute; 
limitations on It are mentioned in subsection (2) of the section. 
Section 17 states: '"Except with his own consent, no person shall be 
subjected to the search of his person or his property or the entry by 
others on his premises". The exceptions to this right are substantial in 
nature and wide in terms 

(7) Sectwn 19 seeks to protect freedom of conscience as enunci
ated 111 article 18 of the Universal DeclaratiOn of Human Rights. 
SubsectiOn (6) lists three exceptions to the right of freedom of 
conscience. 

(H) The right to freedom of opinion and expressiOn embodied 111 

article 19 of the Umversal Declaration is covered by section 20 of the 
Con>titution of Barbados. The circumstances 111 which derogations 
from this right are possible are mentiOned III subsectwn (2) of section 
20. 

(9) Section 21 seeks to protect freedom of assembly and association 
(article 20 of the Universal DeclaratiOn). The limitations on thi5 
freedom are set forth in subsection (2) of the section. 

( 10) Section 22 of the Constitution embodies the rights enunciated 
m article 13 of the Universal Declaration. The conditiOns in which 
derogation from these nghts is possible arc mentiOned III subsectwm 
(2) and (3) of the section. The Public Order Act. chapter !68A of the 
Law~ of Barbados, 1971, ~~ also relevant. This Act contains 
provisJOm, restnctmg and regulating the right of assembly and the 
nght relatmg to freedom of speech. 

(II) All nghts are subject to derogatwn in Barbados, as outlined 
above 

(12) The pnnciples governmg the limitation and restriction of 
human nghts and freedoms in Barbados are largely to be found 111 the 
Constitution. as set out above. and 111 the Public Order Act. 

(13) Subsections(!) and (2) of section 23 of the ConstitutiOn read: 

'"(1) Subjert to the provisions of this section: 

"(a) no law shall make any provisiOn that IS discrimmatory either 
of itself or in its effect: and 

"(h) no person shall be treated 111 a discriminatory manner by 
any person actmg by virtue of any wntten law or in the 
performance of the functions of any pubhc office or any public 
authority. 

"(2) In this section the expression 'd1scnminatory' means 
affordmg different treatment to different persons attributable 
wholly or mainly to their respective descnptwns by race, place of 
ongin. political opinion~, colour or creed whereby persons of one 
such descriptiOn are subjected to disabilities or restnctwns to 
which persons of another such description are not made subject or 
are accorded pnvileges or advantages which are not afforded to 
persons of another such description." 
(14) Hence, one principle governing the limitatiOn of human rights 

is that the laws and human rights guaranteed by the Constitution are 
to be administered on a non-d1scnmmatory basis. 

( 15) Rights and freedoms. and derogatiOns therefrom, are to be 
administered according to the rule of law. Section 24 of the 
constitution and rules made thereunder provide a channel for the 
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enforcement of provisions relating to human rights. 

(16) The question arises whether the Constitution contains the 
basic provision that the national law shall not be such as to Impair the 
guarantees for the pwtection of human rights and freedoms provided 
for in the Constitution. The answer IS that section 1 declares that the 
Constitution is the supreme law of Barbados and that. subject to the 
provisions of the Constitution. if any other law is mconsistent with 
the Constitution. the Constitution shall prevail and the other Ia"" 
shall. to the extent of the inconsistency, be void. 

(17) However. the ConstitutiOn expressly preserves existing laws 
providing for derogations from human rights. Mention may be made, 
in this connectiOn, of section 15. subsection (2); sectiOn 16; section 
17, subsection (2); and section 18. subsection (II). of the Constitu
tion. Furthermore. section 26 expressly preserves the law existmg 111 

Barbados before 30 November 1966, the date on which Barbado~ 
attained its independence. 

(18) Under the Public Order Act. the powers given to the 
Commissioner of Police to refuse the right of assembly in a public 
place are Circumscnbed. Section 5, ;ubsection (1), states that he must 
not refuse an application for a permit unless there are reasonable 
grounds for apprehending that the meeting in respect of which the 
application is made may occasiOn a breach of the peace or serious 
public disorder 

( 19) The Constitution provides, in section 49. that chapter III, 
which contains the provisions relating to human rights, may be 
altered by the legislation If. at the final voting m each House of 
Parliament. the amendments are supported by the votes of not less 
than two thuds of all the members of the House. 

(20) The executive and administrative authonties may not impose 
limitations other than those given them by law sanctioned by the 
ConstitutiOn. 

(21) Section 24 of the ConstitutiOn sets up the JUdi cal machinery to 
deal with the enforcement of protective provisions 

BOLIVIA 

[27 October 1975] 

(I) In accordance with the Political ConstitutiOn of the State of 
Bohvia. every person enjoys fundamental rights as follows: no person 
shall be arrested, detained, or imprisoned, except in the cases and 
according to the forms established by law; no person shall be placed 
in solitary confinement except in cases of the utmost gravity; all kinds 
of torture. coercion, extortion or other form of physical or moral 
violence shall be prohibited; no person shall be tried hy special 
commisswns or submitted to JUdges other than those previously 
designated for the case in question; no person shall be obliged to 
te;tify against himself 111 a crimmal case; any person charged with an 
offence shall be presumed innocent until proved guilty; the right to 
defence of any person brought to trial ~hall be inviOlable; from the 
time of his arrest or detentiOn, any person who is detained has the 
right to defence counsel; no person may be condemned to any 
punishment without having first been heard and Judged in legal 
proceedings; the sentence shall be final and handed down by a 
competent authority; pumshment by disgrace or by loss of CIVil rights 
shall not exist; the nght of habeas corpus and the right of amparo 
under the Constitution shall be recognized in cases of unlawful 
prosecution and detention of persons who have been put on trial or 
arrested and in cases of illegal acts or omissions by officials or private 
mdiv1duals which restnct, ehminate or threaten to restnct the rights 
and guarantees of the individual. 

(2) Consequently. the intrinsic nghts and duties of every person are 
those which the ConstitutiOn recognizes for the mdiv1dual in his 
capacity as a free member of society, subject only to the limitations 
imposed by public order and the general welfare. according to the 
law. 

(3) It is also necessary to state that, m every free society governed 
by the rule of law, the function of the authorities of the State is to 
establish and maintain conditions in which the dignity of every person 
IS recognized. In accordance with this principle, and in view of the 
country·, need to achieve Its economic potential 111 order to defend 
domestic peace and national sovereignty against constant internal 
struggles for political domination by various factions, the national 
Government is making every effort to do away with factors which 
impede progress towards a new stage of rapid economic and social 
development, with the sole desire of overcoming the country's 
backwardness and transforming its social and economic structure. 



BYELORUSSIAN SoviET SociALIST 
REPUBLIC 

[28 April 1976] 

(1) In the Byeloruss1an Soviet Socialist Republic. relations 
between the citizen and the socialist State are imbued with a spirit of 
mutual respect, trust and co-operatiOn, as well as mutual responsibil
ity. 

(2) Th1s reflects the fact that the State serves all the people and that 
its fundamental mterests coincide with those of its citizens. In 
possible conflicts between social and personal interests, the conscien
tious citizen will give preference to social mterests. realizing that they 
comprise the common mterest of society and the State as a whole. 
The fulfilment of his personal requirements depends on the successful 
satisfaction of the general interest 46 

ECUADOR 

[28 August 1975] 

(1) The fundamental rights guaranteed by the Constitution and the 
laws are subject to two limitations: the holding of private property 
must always be consistent with social objectives; and censorship must 
be apphed to pubhc information media when national security so 
requires. 

(2) All the international instruments concerning human rights to 
which Ecuador has acceded are laws of the Republic wh1ch. because 
they are deemed to be special laws. prevail over any other legal 
prov1s1ons that may conflict with them. Consequently, the courts and 
tribunals observe and apply those instruments whenever their 
implementation is relevant. 

(3) It should also be noted that article 165 of the present 
Constitution of Ecuador provides: "Only the Congress may declare 
whether an act, decree, regulation, agreement, order, provision, 
covenant or public treaty is constitutiOnal or not, or interpret the 
Constitution and laws in a manner that is generally binding, without 
prejudice to the functions of the Supreme Court as regards the 
unification of binding jurisprudence, in accordance with the law. "47 

GERMAN DEMOCRATIC 
REPUBLIC 

[13 October 1976] 

(1) The manner in which the basic rights of citizens are protected 
and elaborated in the German Democratic Republic takes full 
account of the provisions of article 29 of the Universal Declaration of 
Human Rights. In fact, the Constitution of the Republic explicitly 
provides that in the exercise by citizens of their rights and freedoms, 
limitations for the purpose of meeting the requirements of secunty 
and protection of the State are permissible only on the basis 
established by law (cf. art. 30). Therefore, the legislatwn of the 
German Democratic Republic, particularly on the constitution of 
courts and on criminal procedure, contains concrete and explicit 
provisions and court guarantees to secure due recognition and respect 
for the basic rights of citizens and for legality. 

(2) A person may not be imprisoned ( cf. sects. 340 ff. of the Penal 
Code) until convicted by final judgement passed by a court wh1ch has 
inflicted a penalty involving imprisonment. The nghts of convicts 
serving sentences are subject only to such limitations as are 
permissible on the basis established by law. The principles of justice, 
equality and respect for human dignity apply fully to the execution of 
sentences. 

GERMANY. 
FEDERAL REPUBLIC OF 

[3 June 1976] 

(1) The word "duties" used in art1cle 29 of the Umversal 
Declaration of Human Rights indicates that human rights may be 
restricted by legally prescribed duties. However, this by no means 
applies to all human rights. Thus the right not to be tortured or 
inhumanly treated may not. for example, be restricted by the duty to 

46 The replies of the Governments of the Byelorussian Soviet 
Socialist Republic. the Ukrainian Soviet Socalist Republic and the 
Union of Soviet Socialist Republics, reproduced in the present 
section, are almost identical m relation to th1s point. 

47 The Constitution of Ecuador on which these comments were 
based is no longer in force. A new Constitution went into effect in 
1979. 
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make a truthful statement to the police or a court. One remarkable 
point is that an article corresponding to article 29 of the Umversal 
Declaration was not mcluded in the InternatiOnal Covenants on 
Human Rights of 16 December 1966. The only general reference to 
the duties of the individual vis-a-vis his fellow human beings and the 
community to set out in the preambles. 

(2) The duty to respect the rights and freedoms of other individuals 
and groups may lead to limitations on certain human rights. The idea 
that every human right is linked to a correlative human duty is a 
fallacy. On the contrary, the individual's human nghts are matched 
by the duty of the State and the community to respect and protect 
those human rights. 

(3) The fundamental rights guaranteed m the Basic Law of the 
Federal Republic of Germany are binding on the legislature. the 
executive and the judiciary as directly valid law (art. 1, para. 3). 
Restrictions on fundamental rights are only permissible m pursuance 
of the Basic Law and are thus subject to narrow preconditions. In so 
far as the Basic Law provides that certam fundamental rights may be 
restricted by legislation or by virtue of a specific law, this law must be 
of general apphcation and not enacted solely for an md1vidual case 
(art. 19, para. 1). In no case may a fundamental right be restricted in 
its essential nature (art. 19, para. 2). 

( 4) The Basic Law provides for restrictions in the interest of 
various commumty assets and for the protection of the rights of 
others. 

(5) The fundamental right to the free development of one's 
personality, for instance, is limited by the need not to infringe upon 
the rights of others or offend against the constitutiOnal order or the 
moral code (art. 2, para. 1). Under article 2, paragraph 2. the 
fundamental right to life, physical inviolability and personal freedom 
may be interfered with only on the basis of a law which respects the 
decision of the Constitution on the value of those elementary legal 
rights and which accords with the principle of commensurability. 
Only a judge may dec1de on the admissibility and the duratiOn of 
imprisonment (art. 104, para. 2). The limtts imposed by the Baste 
Law in regard to freedom of speech are denved from the proviswns 
of general law. the legal regulations for the protection of juveniles 
and the "right to personal honour" (art. 5, para. 2). The fundamental 
right to assemble unarmed and peacefully without prior notificatiOn 
or permission may be restricted by legislation or on the basis of a law 
in the case of open-air meetings (art. 8. para. 2). The fundamental 
right to form associations and societies apphes. notwithstanding the 
prohibition on associations whose aims or activities conflict wtth the 
Penal Code or which are directed against the constitutional order or 
the concept of international understanding (art. 9, para 2). 

(6) Further examples of restrictions are the limitatiOns that may be 
imposed, subject to certain preconditiOns. on the inviolabihty of 
private correspondence, postal consignments and telecommunica
tions, on the right to freedom of movement and on the nght to 
inviolability of one's home (see, respectively. art. 10, para. 2, art. 11, 
para. 2, and art. 13, para. 3). In the case of military conscripts. 
certain fundamental rights (such as the basic right to freedom of 
association) may in principle be restricted. 

(7) It is clear from the observations set out above that in many 
respects the Baste Law reflects the fact that the basic guarantees 
contamed in it are subject to limitations. These limitations may be 
inherent in basic laws and thus derive from the guarantee of 
individual freedoms as such. However, the limitations may also stem 
from the fact that m the Constitution each fundamental right ts 
accompanied by a legal qualification which enables the legtslator to 
define the limits of basic rights more precisely or to effect restrictions 
on them. All such limitations on basic nghts are designed to help 
establish a proper relationship between the individual nghts and the 
rights of others and other legal rights recogmzed by the Constitution 

(8) The Federal Constitutional Court has. in numerous decisions, 
established essential criteria for determming the bounds within which 
the legislator must keep when he embarks on a lim1tation of 
fundamental rights. The Court has stressed, for instance, that a law 
permittmg an encroachment on a baste right must be viewed in the 
light of the significance of that basic right (inter alia, the resolution of 
25 July 196348 on the permissibility of body searches of an accused in 
a case of criminal proceedings) Thts is also manifest to a substantial 
degree withm the framework of the basic right of freedom of speech. 
"It accords with the established pract1ce of the Federal Constitutional 

48 Entscheidungen des Bundesverfassungsgerichts, vol. 17, pp. 
108-117. 



Court that "'general laws" formmg the lim1ts to a fundamental nght 
must always be Interpreted on the basis of recognition of the 
indiCative significance of that particular nght for a free democratiC 
State (see, for example. the re5olutwn of 2R April 1970).4" In other 
words, a leg1;lator who enacts statutes in an area of life protected by a 
basic right i; not free to determine the substance of that basic nght 
The content of the fundamental right may lead to a limJtmg 111 

substance of the legl'>lator's scope of actwn. In pnnciple, the 
leg15lator must observe the principle of commensurability when 
limiting bm,ic rights The encroachment may go no further than is 
necessitated by the purpose for which it took place, and at the same 
t1me the significance of the g1ven ba;ic nght mmt be taken mto 
account. The judgement of 12 December 19735" '>tales that the 
pen,onal freedom guaranteed by arlicle 2. paragraph 2, sentence 2, of 
the Ba5Jc Law as the basis of a cJtJzen ·s general legal po;itwn and 
<,cope for development occupies a h1gh pos1tion among basic nghts 
For this reawn, the impnsonment of an accused may only be ordered 
and upheld by virtue of a law if the overridmg mterest; of the 
common weal render th1; imperative. 

(9) The interests of the common weal. which in certain cJrcum
;tances must take precedence over an accused's nght to freedom, 
include the essential reqmrements of an effective prosecutiOn 

( 10) Any limitations on ba;Jc nghts wh1ch affect human dignity are 
unlawful in the Federal Repubhc of Germany. According to the Basic 
Law, the d1gmty of man is mviolable (art. I, para. I) Even very 
important State or sonal mterests have to accord precedence to 
human digmty. No derogatwns from the nght to human d1gnity can 
be made. For th1s reason. the proh1bitwn of torture or mhuman 
punishment or treatment does not admit of any restnctwns In 
particular, arrested or detamed persons may not be physiCally or 
psychologically mistreated (art. 104. para I). 

(11) No hmitations may be imposed on the prohibitiOn of slavery 
and servitude or on the right; of equal treatment in law. The 
proh1bition of the death penalty (art. 102) i<s a special manifestation m 
the Federal Repubhc of Germany of the nght to hfe. Furthermore. 
the provisions of article 2, paragraph 2, of the European Convenlion 
on Human Rights are also apphcable, as th1.; artiCle only permlt> 
k1lhng for special reasons. 

( 12) The mmt important principle to he con;Jdered m regard to 
basic right<. and human freedom<, in the Federal Republic of Germanv 
is that no basic right may be infrmged m regard to 11> essenllal nature 
Importance also attaches to the pnnciple that legally perm1~sible 
restrictiOns mav go no further than is ab>olutelv essential to ach1evc 
the g1ven purpos"e and that they must be comincnsurable with that 
purpose Th1s follows from the ··principle of commensurability·· 
which has constitutional status and whose observance may be venfied 
by the courts. Article lR of the European Convention on Human 
R1ghts enunciates the general principle that restnctwns on human 
right; may not be apphed for any other purpose;. than those 
ennsaged in the Convention. 

(13) In pnnciple. human nghts are not able to develop their full 
value and effectiveness until they are directly applicable under 
national laws and ind!V1duals can take actwn in mdependent courts 
again~t thelf violation Th1s presuppose' that legal or admm1strat1ve 
measures may be exammed by a court wlth a view to determimng 
whether they unlawfully hm1t basic rights. 

( 14) Pursuant to the Ba,ic Law, it 1s a"umed as a matter of course 
that the principles of the rule of law. equality and non-d1scrimmat10n 
have to be taken mto con,ideration in cases where ba~1c rights are 
re>tncted. In princ1ple, limitations on the exerci;c ofba,ic rights have 
to remain w1thin the scope of the criteria mentioned above 

( 15) Anyone whose nght~ have been infnnged by pubhc authorilies 
may initiate kgal proceedings (art. 19, para. 4). If the possibilities of 
legal remedy have been exhausted, anyone can <,ubmit a "conslltu
twnal complaint" to the Federal Constitutional Court on the grounds 
that the public authorities have infnnged one of h1' basic nghts (art. 
93, para 1, in conJunctiOn w1th art. 100, para. 1). 

( 16) Accordmgly, there is abo a substanlial body of established law 
and practice on the legality and scope of permi,sible restrictions. 
Reference has already been made to the cnteria developed m the 
jurisprudence of the Federal Conslitutional Court. Reference should 
also be made at this stage to that Court's deci<sion of 24 February 
1971. 51 This concerned the question whether the act committed hy a 

49 Ibid., vol 2R, pp. 191-202. 
5" Ibid., vol. 36, pp 264-269 
5t Ibid, vol. 30, pp. 173-191. 
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publi;hmg house m distributing Klaus Mann's book, Meplwto, the 
No\'el of a Career, constituted such a 'enous encroachment on the 
pnvate hfe of the deceased actor and stage d1rector Gwtm· 
Grundgens and h1s adopted son, as protected by article 1. paragraph 
1, of th~ Bas1c Law. as to JUslify. on con;titutional ground,. a court 
order prohibJtmg the reproduction. marketing and publication of the 
novel, 1rrespective of the freedom of artistic expressiOn guaranteed 
under article 5, paragraph 3, of the Bas1c Law In 1h decis1on, the 
Federal ConstitutiOnal Court came to the conclusiOn that a clash 
between the guarantee of arlistic freedom-wh1ch m llself 1' free 
from anv hmitatwns-and the conslitutionally protected nght to 
pnvacy ;hould be resolved hy reference to the scale ot values 
contained in the Basic Law 

(17) The Federal Constitutwnal Court has come to a number of 
deCJ,ion" m which legal provi;wns have been declared null and void 
becau;e they restricted a ha,Ic right beyond the extent permitted 
under the Constitutwn. For example, m its judgement of 11 June 
195R,5" 11 declared a prov1s10n in the Bavanan Apothecaries 
Law-whereby the e<stabhshment of any new d1spem•ing chemJ,t"s 
shop had to be examined in the light of the actual need for such an 
enterpnse before it could be registered-to be mcompatible wlth the 
basic nght of professwnal freedom (art 12, para. 1 ). 

(IR) In 1ts JUdgement of 4 Apnl1967.51 the Court had gone into the 
questwn whether the freedom of the press also extended to the 
advertising ~ection of a newspaper. It answered th1; que;twn m the 
affirmative and declared arlicle 37, paragraph 2, sentence 3. ot the 
Law on Employment Agenc1es and Unemployment Insurance to be 
null and vmd hecause its prohibition of the publishmg of available 
vacanCJc> for JOb, ahroad infnnged the ha;tc nght of the freedom of 
the press. A re<.olutwn of 7 July 197154 dealt with the lim1ts of a 
pcrmi>sible defimtwn of the content of property pur>uant to arlicle 14 
of the Basic Law Arllcle -16 of the Copynght Law was declared to be 
mcompatible with arlicle 14, paragraph 1, sentence 1. of the BasJC 
Law, ina~much as the provision permitted the gratuitou; inclusiOn of 
copynght works m collection, intended for use m churches. schools 
and teachmg estabh;hments. 

(19) The legislator~ are to a certain extent entitled to restnct ba'>JC 
nght; and freedom~ As described a hove. the pre-cond1t1on' and 
lim1ts for th1s follow from the Bas1c Law. The leg1,lators are b<mnd by 
the comt1tutional <,ystem (arhcle 20, paragraph 3, of the BasK Law) 
and mu;t thus respect the precedence enJoyed by the Conslitutton. 

(20) Encroachments by administrative authorit1e~ on basic nghts 
have to be based on law. The democratic prinCiple of the hg1t11nacy of 
administrative bodies 1s applied. Needless to say, admmistrat1ve 
measures have to remain within the bounch of the law. Jml as the law 
ha' to respect the Comtitut1on. 

(21) The mdependent courts of the Federal Republic of Germany 
exerc1se comprehensive control over the acts of executive and 
admimstralive authont1es in the exercise of the1r power to 1mpose 
lim1tatwns on human nghts and freedoms 

(22) The Federal Const1tutwnal Court can declare legal norm; to 
the contrarv to the Con;titutwn and therefore null and void. An 
appeal may also be made to that Court, subject to certam 
pre-conditions, m respect of admimstralive acts which encroach upon 
basiC rights 

(23) If a person believes that h1s human nghts and freedom~ and 
being arb1tranly or unlawfully restncted and no remedy 1'- found for 
such restnctwn w1thm the framework of natwnallegi>latwn, he may 
have recourse to the international means avmlahle for protectmg 
mdJVJdual legal nghts and for mvestlgating abuses 

(24) In pursuance of article; 25 and 46 of the European Convention 
on Human Rights, the Federal Repubhc of Germany has recognized 
the competence of the European Comm1ssion of Human Rights and 
the European Court of Human Rights in Strashourg to handle 
individual complamts. This means that anyone who feeb aggneved 
by an infringement uf the nghts recogmzed in the European 
Convention on Human Rights may appeal to the European Commis
SIOn of Human R1ghts. Individuals are also entitled, under resolution 
1503 (XL VIII) of the Umted Nations Economic and Social Council. 
dated 27 May 1970, to make an application to the Secretary-General 
of the United Natwns on the grounds of an mfnngement of human 
rights. So far. the Federal Government has replied to all commumca-

52 Ibid .. vol. 7. p. 377. 
5' Ibid., vol. 21, p. 271. 
54 Ibid., vol 31. p. 229. 



tions on this subject which it has received from the Secretary-
General. · 

(25) Moreover, anyone m the Federal Republic of Germany may. 
either indiVIdually or together w1th others. 'uhmit a wntten petition 
contaimng requc,ts or complaints to the competent authont1es and to 
hb repre,entatJve body (art. 17 of the Bas1c Law) 

(26) In addition, the free press and other med1a enJOY an Important 
"supervisory role" in a plurah>tic. democratic soc1etv These med1a 
can draw attentwn to abuses and infringements of h~man rights and 
thus guard agamst arbitrary act,. 

(27) Respect for the nghts and freedoms of others is one of the 
most Important limitatiom, on the exercise of one's bas1c nght<.. It 
stem' from the knowledge that the mdlVldual and his human right> 
cannot be viewed in Iwlation. Everyone mu>t realize that the human 
nghts of others are no less worthy of protection than h1s own. Thus. 
the right to freedom of speech, for example. doc' not enutle a person 
to insult or slander other'>. 

(28) The InternatiOnal Covenants on Human R1ghts (for example. 
articles 21 and 22 of the Internatwnal Covenant on Civil and Political 
R1ghts) and the European Convention on Human Rights (arts R-11) 
make reference to the permb>Jbility of various limitatiOn' on 
"democratic soctetJes" Only a democratic society provides adequate 
guarantees that the permissible reasons for hm1tatwns are not 
misused to oppres' persons or suppres<> opimon and meetmgs. The 
mtercsts of national or public security and pubhc order (urdre public) 
are only too eas1ly confounded m a d1ctatonally governed society 
With an interest in mamtammg a dictatorship. Past expenence has 
shown that the right to hold peaceful meetmg and demonstrat10m 
(article 21 of the above-mentioned Intcrnatwnal Covenant) Is subject 
m such societie> to prohibitions and limitation-, which would not he 
permissible in a democratic society. 

(29) As mdmduals do not live in isolatwn, thev must not only 
respect the rights and freedoms of others, but also take mto account 
the generally Jccepted moral code. The <;ub-.tance of such public 
morals may dtffer from people to people and State to State Jnd also 
in the various regwns of the world: moreover, It is subJeCt to a 
process of historical change. The possibility of 1mpo-.mg hmitatJons 
on human nghts in regard to morals must. however, to kept with111 
reasonable bounds because of the danger of the abuse of such vague 
terms. 

(30) The Federal Republic of Germany cannot say whether the 
expressiOns "public order" and "odre puhirc", which ;re gn en equal 
status in the International Covenant on Cml and Political nghts, are 
completely Identical. At all events "ordre publrc" should not be 
interpreted as an abstract concept but 111 the light of the purpose of 
the human right which is restncted bv the reference to "ordre 
puhlzc". The ~right to freedom of movement (artiCle 12 of the 
InternatiOnal Covenant). for example-and especwlly freedom to 
leave the country-should not be made dependent on the fulfilment 
of financial pre-cond1twns 111 general and the payment of a certain 
sum of money in particular. 

(31) Only in the InternatiOnal Covenant on Economic. Social and 
Cultural Rights doe<> "general welfare" con,tltute the basis for 
Imposing limitations on the human rights II,; ted therein (art 4) The 
International Covenant on CIVIl and Political Right' docs not con tam 
a comparable general claw.e because of the vagueness of such a 
clau-.e and the concomitant danger of abme Nor IS it clear what 
human rights in thl'> Covenant could be restncted for reasons 
perta111ing to "economic and social development". The International 
Covenant on Cn tl and Political Rights only pnlVIdes for exemptiOns 
m the event of a public emergency (art. 4). 

(32) So far a> the protection of public health I'> concerned. the 
International Covenant on Civil and Political Rights affords ~uffiCient 
opportumties for 1mpoMng limitations (see, for ~example, articles 18, 
19. 21 and 22), so that specml, more exten~1ve "protection of the 
human environment" no longer '>Cems necessary 111 this Covenant. 

(33) InternatiOnal Covenants on Human Rights abo provide 
adequate possibilities for the impm.Ition of !Imitations in the mtere'ts 
of national security and public safety As exemptiOn clauses, all such 
limitation provisions should in principle be narrowly mterpreted. 

(34) Mentwn IS made in the Bas1c Law of general welfare as a 
reason for imposing a limitation on the exercise of basic nghts 111 
connection with the protectwn of property. Article 14, paragraph 3, 
states that expropriatiOn IS permissible only for the welfare of the 
general public and in return for compensation 

(35) There exists a substantial body of JUdical decision' and court 
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practice relating to the terms "the rights and freedoms of other'", 
"morality" ("morals"), "public order", "general welfare" and 
"public safety". Mention need only be made as an example, of the 
Federal Constitutional Court's decision in the "Mephisto" case, to 
which 1 eference has already been made (see para. (16) above) In 
that JUdgement, the nght to personality ("rights and freedoms of 
others"), which i' protected by article l, paragraph 1, of the Basic 
Law, is set against the freedom of artistic expression guaranteed 
under article 5, paragraph 3, of the same Law A closer defimtion of 
the concept of "general welfare" referred to in article 14, paragraph 
2. of the Basic Lav. IS. for example, to be found 111 the Federal 
Constitutional Court's JUdgement of 23 Apnl 1974" Moreover. the 
concept of general welfare in pnnciple plays a fundamental role 111 the 
Federal Con,titutwnal Court's JUrisprudence in Interpret111g and 
1mpos111g permis~ible limitations on basic rights. The critenon for 
determining the constitutiOnality of legal provisions relating to the 
exercise ot a profession 1,, rnter alia, that encroachment ~n basic 
nghts "may be justified by pertinent and reasonable consideratiOns of 
general welfare" (sec, for in~tance, the ruling of 16 March 197J5" on 
the statutory reqmrement mcumbent on pnvate enterprises to 
stockpile mmeral oil products). 

(36) The Federal Republic ot Germany is a party to the 
International Covenant on Civil and Political Rights and the 
European Conventwn on Human Rights, both of which contam 
'"public emergency" articles (art. 4 of the Covenant and art. 15 of the 
ConventiOn) The emergency measures perm1s~ible under the BasiC 
Law (arts. 12a and 115c. para 2) do not exceed those permissible 
under the '"public emergency" articles in the Internatwnal Cove
nants. 

( 37) In a defensive emergency, too, the constitutional posJtton and 
the fulfilment of the constitutional functions of the Federal Constitu
tional Court and it5 Judge' may not be impaired (art 115g) 

(38) Article 30 of the Umversal Declaration of Human R1ghts 
\\hich, unlike article 2Y. wa~ included in the substantive part of the 
InternatiOnal Covenant on Civil and Political Rights (art 5). confirm~ 
the v1ew that human rights taken together constitute an obJective 
scale of values. For th1s reason, any acts wh1ch are directed agamst 
th1s scale of values do not deserve to en JOY the protection afforded by 
the Covenant. An example mav be found in article 20 of the 
International Covenant on Civil ~nd PolitiCal Rights. according to 
which propaganda for war and advocacy of natwnal. raCial or 
religious hatred do not enJOY the protection afforded to the nght of 
free speech by the provisiOn' of article 19. They must be prohibited 
This is also in conformity with the prm·i,Ions of article 29, paragraph 
3, of the Umversal Declaration of Human Rights The commumty ot 
natwns must prevent the use of human nghts a' a pretext for 
discreditmg the scale of values governing such rights. Thi> excludes 
any dual morality in the sector of human rights 

(39) Article 5 of the International Covenant-. on Human Rights has 
the >arne meanmg as article 30 of the Universal DeclaratiOn of 
Human Rights, masmuch as it. too. contams an explicit and bmdmg 
mterpretative rule 111 the sense of an absolute guarantee of the 
substance of human nghts. Hence the interpretative rule m article 5 
prohibits any unreasonable mterpretation of the limitations on 
human nght> envisaged 111, for mstance, article5 4 and R of the 
International Covenant on Economic, Social and Cultural Rtghts, 
and articles 4, 12. 14, Ill, 19, 21 and 22 of the Internatwnal Covenant 
on Civil and Political Right> 

GHANA 

[30 September 1975] 

(1) Article 15 of the 1969 ConstitutiOn guarantee> the mdiv1dual'> 
right to his personal liberty except as may be authonzed bv law in 
certam specific case;, for example, by restnctwn of h1s frc~dom 111 
executiOn of a court sentence or order. The 111d1'1dual\ nght> and 
freedoms enumerated in arttcle 12 are "subiect to respect for the 
nghts and freedom' of others and for the public interest". Article 16 
provide' as follows: 

'·(l) No person shall be held m slavery or servitude. 

"(2) No person shall be reqmred to perform forced labour." 

Under article 17. no per-;on shall be subjected to torture or inhuman 
or degradmg pumshment or anv other condition that detracts or is 
likely to detract from h1s dignit}· and worth as a human being. 

os Ib1d., vol 37, p. 132. 
50 lbrd., vol. 30, pp 292-316. 



(2) Under section 2 of the Preventive Custody Decree (NRCD 2), 
the National Redemption Council may, by executive instrument, 
authorize the arrest and detention of any person in respect of whom 
they are satisfied that it is in the mterest of national security or in the 
interest of the safety of the person so to do. 

(3) Before the suspension of the 1969 Constitution, an individual 
who had been unlawfully detained could file a writ of habeas corpus 
for his release. At present, however. his only remedy is to petition 
the Head of State for his release. The human rights provisions have 
been suspended; persons who feel aggrieved send petitions direct to 
the Head of State or to the Attorney-General and Commissioner for 
Justice. 

GREECE 
[4 May 1976] 

(1) In accordance with article 25.3 of the ConstitUtiOn, abusive 
exercise of human rights is not permitted This limitation IS of great 
importance, in particlar in respect of the right to form or join trade 
unions and the right of everyone to participate in labour struggles, 
that is to say, in a strike or in strike-breaking. There would be an 
abus1ve exercise of this right if a political strike or any other labour 
struggle was carried out for a purpose other than to safeguard and 
improve working and econom1c conditions. On that point, the 
Supreme Court of Greece has declared57 that to stnke is a nght of the 
workers in order to safeguard and improve their financial and general 
labour interests, but this IS subject to the limitations provided for by 
the Constitution and by article 281 of the Greek Civ1l Code, namely 
that exercise of the right to strike must not be obviously contrary to 
good faith (bona fides), or to the financ1al and social scope of the 
right. 

(2) In connection with the fundamental pnnciple of equality, which 
is included m, inter alia, the Universal Declaration of Human R1ghts, 
the United Nations Declaration and the International Convention on 
the Elimination of All Forms of Racial Discrimination, the Interna
tional Covenants on Human Rights, and the European ConventiOn 
on Human Rights, as well as in the Constitution of Greece (arts. 4.1, 
4.2, 5.1 and 5.2), the Council of State in its judgements5R has stated 
the following: a constitutional proviswn referring to the principle of 
equality is not a simple guidehne or recommendation, but a strict 
provision of v1tal importance, which imposes on the judicial authonty 
the obligation to find out if the legislature has apphed the principle of 
equality of individuals and to pronounce, m cases of violatiOn of this 
clause, that the laws which have violated the principle of equality 
should not be imposed. 

(3) Article 7.2 of the Constitution states: "Torture, any bodily 
maltreatment, impa1rment of health or the use of psychological 
violence, as well as other offences against human dignity are 
prohibited and punished as provided by law." Article 7.3 provides: 
"General confiscation of property is prohibited. The death sentence 
shall not be imposed for political crimes, unless these are composite." 
The principle of equality is embodied, inter alta, in articles 4 and 5 

(4) The Constitution and many other legislative provisions also 
recognize the principle of legality, within the broad meaning of the 
term, and the principle of the rule of law. 

(5) Further, article 7.1 of the Constitution provides for the 
prohibition of retroactive legislation. Thus the above-mentioned 
provision includes, inter alia, the followmg: "There shall be no crime, 
nor shall punishment be mfticted unless speCified by law in force prior 
to the perpetratiOn of the act. defining the constitutive elements of 
the act. In no case shall pumshment more severe than that specified at 
the time of the perpetratiOn of the act be inflicted." 

(6) Art1cle 12.2 of the Constitution provides that "an association 
may not be dissolved for violation of the law or of a substantial 
provision of its statutes except by court judgement." 

(7) Also, article 18.5 (second subparagraph) reads: "Measures 
imposed m accordance with this paragraph shall be lifted as soon as 
the special reasons that required them shall have ceased to exist. In 
case of undue prolongation of the measures, the Council of State 
shall decide on their revocation, by categories of cases, upon recourse 
by any person having a legitimate interest 

57 See Supreme Court judgement 29611966, in Ephimeris Ellinon 
Nomikon (Journal of Greek Lawyers), vol. 34, 1966, p. 42. 

5R See, for example, Council of State judgements 140/1948, 
1535/1948, 300/1950, in the Council of State Books of Junsprudence, 
vols. 1948 and 1950 (in Greek). 
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(8) The Constitution provides for complete legal protection by the 
courts for every person. 

(9) Thus, article 20 reads: 
"1. Every person shall be entitled to receive legal protection by 

the courts and may plead before them his views concerning h1s 
rights or interests, as specified by law. 

"2. The right of a person to a prior hearing shall also be enforced 
in any administrative action or measure adopted at the expense of 
his rights or interests." 
(10) The concept "respect for the rights and freedoms of others" 

embodies protection either of the freedom of others or of the 
interests of the State. In other words, this limitation protects eitha 
the interests of the individual or the interests of other indivtduals or 
public interests. The meaning of th1s limitation is: no person 
infnnging the rights of another individual can justify such mfringe
ment by invoking his own individual right, in particular against 
another individual or agamst the State. 

( 11) A democratic society IS a soc1ety which respects human rights 
and fundamental freedoms, such as freedom of conscience, freedom 
of associatiOn, and the right to participate in political life at the local 
and national level by means of free elections, enabling cil!zens 
periodically to choose their own government. 

( 12) Arl!cles 1 and 2 of the Constitution provide as follows: 

"Article 1 
"1. The form of the government of Greece IS that of a 

parliamentary republic. 
"2. Popular sovereignty is the foundation of government. 
"3. All powers are derived from the people and exist for the 

people and the nation; they shall be exercised as specified by the 
Constitution." 

"Art1cle 2 

"1. Respect for and protection of the value of the human being 
constitute the primary obligation of the State. 

(13) The term "morality" or "morals" governs the whole internal 
legal order. Just as in civil law a legal act is null and void if it is against 
good morals (contra bonos mores) and just as a foretgn law is not 
applicable in a country if its application is against the morals of that 
country, so no person can justify his immoral behaviour by mvoking 
his individual human rights. Thus, in accordance with the provisions 
of the relevant constitutional. civil and penal codes and the judicial 
decisions based on those provisions, the exercise of a human right m 
violation of "morals" is not permitted. 

(14) The princ1ple of public law which corresponds to the principle 
of good faith in civil law is the principle of pubhc order (e.g., article 
13.2 of the Constitution). Thus, in a society of give and take. an 
individual has to behave in a manner imposed by good faith; 
similarly, in a society organized as a State, an individual has to 
behave in such a way that pubhc order and pubhc safety are not 
disrupted. 

(15) The concepts of "general welfare", "public interest" and 
"public utility" should constitute the basis for the imposition of 
temporary limitatwns on certain human rights w1th a view to 
accelerating economic and social development or to protecting the 
human environment, human settlement or public health. Provision 
for this is made in many articles of the Constitution and other 
legislative instruments. For example, articles 17 .I, 17 .6, 18.1, 18.4, 
18.5, 18.6 and 24.1 provide for the preservation of the environment. 

(16) The provisions of article 30 of the Universal Declaration of 
Human Rights and arl!cle 5 of the InternatiOnal Covenants on 
Human Rights are of cardinal importance. They indicate the purpose 
which should govern the acts of a person or organ applying the law. 
These norms of interpretation are addressed to the individual, as the 
beneficiary of the rights and freedoms, and to the State, which must 
respect the beneficiary of the rights and freedoms, and to the State, 
which must respect the rights and freedoms but which may be 
obliged, under the provisions of article 29 of the Declaration and the 
corresponding articles of the International Covenants, to limit 
exercise thereof. 

( 17) In response to the request for comments on the advisability of 
the elaboration by the competent United Nations organs of interna
tional standards establishing a system of limitatiOns. it would be 



useful for the work of certain organs and bodies of the United 
Nations. in particular the working group established pursuant to 
Economic and Social Council resolution 1503 (XL VIII) of 27 May 
1970. the working groups of the Commission on Human Rights. and 
the Human Rights Committee established m accordance with the 
provisions of the International Covenant on Civil and Political 
Rights. as well as for natwnallegislative. JUdicial and administrative 
authorities. to have available a well prepared and generally accept
able system of standards of limitations. determined by law. covering 
the exercise of certain human rights and freedoms. The fundamental 
object of establishtng such a universal system of limitations should be 
the protection of human rights and freedoms and the prevention of 
the arbitrary Imposition of limitatwns on human rights and fun
damental freedoms by legi~lative and admimstrative authonties. 

HUNGARY 

[21 Julv 1976] 

(I) The Con,titution of the Hunganan People's Republic con tams 
no express provisions on limitations on the exercise of human rights 
and freedoms. Such limitatiOns are to he found in the followtng 
legislative provisions: Act II of 1972 on Health. paras 19 and 20: Act I 
of 1976 on NatiOnal Defence. art 55, Decree No. 21/1953!V.15 of the 
Council of Mimsters on the regulation of matters relating to animal 
health (imposing limitations on the freedom of movement of the 
population m the event of epizootic) 

(2) Where there exist reasonable grounds detined by law, such 
limitation may be impm.ed by the organ; of State admimstratwn 
vested w1th power., of decisiOn m an emergency situation and tn the 
intere-st of the commumty. 

(3) Citizem. in the Hungarian People's Republic have the nght to 
the protection of life. corporal mtegrity and health (Constitution, art. 
57. para. I). This right is Implemented through the organizatiOn of 
labour safety, health institutiOns and medical care. and by protection 
of the human environment 

( 4) Offence<. agamst life, corporal mtegnty and health are 
punishable under the Criminal Code 

(5) Important relevant provisions are contained 111 article~ 23. 43 
and 44 of Act II of 1972 on Health. 

(6) The most recent legislatJonmcludes among the rights of citizen; 
the right to health care. which I> extended to all Hunganan citizens 
(Act II of 1975 on SoCial Insurance) 

(7) The Constitution contains no expres' proVI'iiOn to the effect 
that the national law shall not 1mpmr the constitutional guarantees for 
the protectiOn of human rights and freedoms, 5ince the Constitution 
is the basic law of the Hungarian People's Repuhhc and, therefore, 
notlung contrary to its provisions can be >anctioned by law. 

(8) The Constitution provide;. m article 19, paragraph I. that the 
highest organ of State authority and of popular representation m the 
Hungarian People's Republic is Parliament. Under paragraph 3, 
Parliament exercises control over the observance of the Con,titution 
and annuls any measures of State organ; that mfnnge the Con;titu
tion or are detnmental to the mterest of society. 

(9) Similarly. according to article 35, paragraph 3. of the 
Constitution, the Council of Ministers mav annul or mod1fv anv 
regulation, decisiOn or measure adopted by ;ny organ subordm.ate t~> 
it, if such regulatiOn, deci5JOn or measure is contrary to the law or 
detrimental to the public intere;t. It may annul any order or decision 
of the counc1ls that IS detrimental to the mterest; of society. 

(10) It follow; from the foregoing that Parliament and the Counc1l 
of Mimsters have the prerogative of annulling any regulation of the 
organs of State admimstration that violates human nghts or offends 
against the law. 

(11) In the cases defined by law, citizens shall have recourse to the 
court against decisiOns of the organs of State admm1stratwn. Article 
5 J of the ConstitutiOn and Act V of 1972 on the Procurator's Office 
enable the procurator to initiate, upon complaint of the applicant or 
ex officw. the takmg of new decisions by the supenor organs of State 
administratiOn to supersede any decisions of lower State organs that 
unlawfully derogate from human nghts. 

(12) All citizens of the Hungarian People's Republic have the right 
to lodge complaints with any organ of State administration. 

( 13) Concerning the protection of the human environment, 
reference may be made to Act II of 1976 on the ProtectiOn of the 
Human Environment, which, in article 2, paragraph 3, provides that 
every citizen shall have the right to live in an environment worthy of 
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man. The Hunganan People's Republic also promotes the protectiOn 
of the human environment through co-operation under international 
agreements (art. 8). 

( 14) Legislative proviswns on the protection of human rights also 
provide for instruments to protect the nghts of others (Constitution. 
art. 54, para. 2: Civil Code. arts. 4 and 5). 

(15) Article I of Act I of 1974 on Family Law states It to be the 
purpose of the Act to regulate and protect the institution of marnage 
and the family. to secure, in marnage and in family life, the equal 
nghts of the spouse;, to increase responsibility for the ch1ld. and to 
promote the development and upbringmg of young persons in 
pur5uance of articles 15. 16 and 62 of the Con,titutwn, and m 
accordance with the social order and the soc1alist morality of the 
Hungarian People\ Republic. 

(16) In certam cases. the law places limitations on the right to 
marry. in order to ensure the protection of public order. Pursuant to 
article 16, paragraph 2. of Act IV of 1952, marnage shall not he 
contracted m ca'e of blood relationship or dunng the validity of a 
prevwu' marriage. 

(17) With regard to natiOnal security. the provisions of Act I of 
1976 on National Defence are applicable, permlttmg hmitatwns on 
the rights of the individual m the interest of the communitv and of 
national secunty. . 

(18) Concerning restnctions (connected With the protection of the 
environment) on the exerci;e of human right' and freedom,, mention 
may abo be made of the followmg: 

(a) Decision No V.20.19U/1975/2 of the Supreme Court concern
ing legality in ciVIl law cases qualified the discharge of pollutants by 
mdu;trial and other estabiishmenb as bemg contrary to the law and 
obliged the enterprise responsible to pay compen\atwn for the 
damage caused. 

(b) Acts gravely endangenng public health are liable to be 
pumshed With impnsonment in addition to the obligatiOn to pay 
compen~atwn-m cases of greater gravity. fine; for damage caused to 
the human environment. 

( 19) The Hunganan People's Republic ha' ratified the InternatiOn
al Covenants on Human Rights. 

IRAQ 

[24 December 1975] 

(I) Article 36 of the ProvisiOnal Constitution of Iraq hmit5 the 
freedom of the indiVIdual so that It does not run counter to the 
obJectives of the people. It therefore prohibits any actinty that I'> 
inconsbtent With the objectives of the people. as defined Ill the 
Constitution, and any act or conduct aimed at fragmentmg the 
national unity of the popular mas,es. provokmg racial. sectarian or 
regwnal preJudices in their rank> or undermmmg their advdncement 
and progre,;ive achievements. 

(2) It should be mentioned that the Iraqi Provbional Constitutwn 
regards property as a socwl function to be exercised Withm the limits 
of the obJectives of the commumty and the programmes of the 
country (art. 16. para. (a)). Private property and individual economiC 
freedom are guaranteed within the framework of the Jaw. \UhJect to 
the conditiOn that they are not exploited in a manner contrary or 
harmful to general economic planmng (art 16, para. (b)) Pnvate 
property shall not be expropriated except m the public mtere;t and 
against fair compensation m accordance with norms specified by law 
(art 16, para. (c)). The maximum extent of property m land IS 
determmed by the law. any additional property 111 land bemg 
regarded as the property of the people (art 16, para. (d)) 

(3) The freedoms of individual; are limited Ill the '>ense that thev 
must not harm the public mterest or other indmduals in society. . 

(4) The ProvisiOnal Constitution of Iraq guarantees the fun
damental rights of the individual and prohibits any encroachment on 
these nghts, while providing for duties which bmd the individual to 
SOCiety. 

(5) The most obvious of these rights IS the nght to equahty, 
provided for in article 29. which states that all Citizens are equal 
before the law. without distinctiOn such as race, ethnic or social 
ongin. language or religiOn (art. 29. para. (a)), and that equality of 
opportunity is guaranteed to all Citizens within the limits determmed 
by the law (art. 29, para. (b)) 

(6) With respect to protectiOn of individuals against oppressiOn. 
the Provisional Constitution provides, under article 20, paragraph 
(a), that the individual is innocent until proved guilty by a legal 



decision. Paragraph (b) of the same article recogmzes the sanctlty of 
the md1vidual's nght of defence at all stage' of investigation and trial 
in conformity with the law. Paragraph (c) stipulates that the trial shall 
be held m public unless the court dec1de' to hold closed sittmg;, 

(7) The Provisional Comtitutwn guarantees a number of rights of 
the indiVIdual (art. 21. para. (a)). It also affirms that the digmty of the 
human person is guaranteed and prohibits the application of any form 
of physical or psychological torture (art. 22. para (a)). 

(8) The Provisional Con,titution further state' that no person -;hall 
be arrested. detamed. imprisoned or ;,earched. except in accordance 
with the provisions of the law (art 22, para. (b)). It al'o provides for 
the inviolability of dwellings and prohibits their entry or search. 
except m accordance with provision> specified by law (para. (c)). 

(9) Article 23. which relates particularly to the protectiOn of human 
rights. include' among these the right to freedom of movement; thus. 
no citizen may be forbidden to leave the country or to return to It. 
and no re,trictions mav be Imposed on hi> movement or re;,1dence m 
the country. except m. cases defined by law. 

( 10) Freedom of religwus belief;, and worship IS guaranteed. 
provided that this freedom is not inconsistent with the proviswns of 
the Constitution and the law and that It is not incompatible with 
public morality and order (art. 25). 

(II) The ProvisiOnal Comtitution further guarantees freedom of 
opinion. publication. assemblv. demonstratiOn and the formation of 
political parties. trade union' and societies. subjeCt to the provision' 
of the ConstitutiOn and the law 

(12) The Penal Code of Iraq. No. Ill of 1969. pumshes cnme-; 
against the public interest, such as crimes that prejudice the State's 
external secunty (arts. 159---189). cnmes affectmg mternal security 
(arts. 190--222) and cnme<. against public authontv, mcludmg cnmes 
agamst order-enforcement bodies (aw •. 223-22R) and attach agam.,t 
public servants and other' as<.Igned to the public 'ervice (art-;. 
229-232). 

(13) The Penal Code further pumshes crimes agaimt the natiOnal 
economy and financial credibility of the State. mcludmg cnmes 
involving the abuse of public duties, ;,uch as bnbery and embezzle
ment, and abuse of rights or function., (arts. 3il7-3..\l) 

(!..\) The Penal Code punishe<. cnme;, resultmg 111 public danger. 
such a<, mcendiary acb and the throwmg ot explo,ivcs (arts 
3..\2-3..\8). causing mundatwns or harming public uulitie' (art;, 
3..\9---353) and attacks agamst telecommumcations (arts. 361-363). It 
also proVIde' for the pumshmcnt of other cnmes. such as ob-,tructing 
work (arts. 36..\---367), crime;, which jeopardize public health (art'> 
368--369). ;,ocial cnme,, cnmes which Jeopardize family life and 
crimes agmmt public morality (arb 370-..\0..\) 

(15) All the above-mentioned prlm,ions re,trict mdlVlduals in the 
exercise of their freedoms so that thev do not harm the commumtv. 
For their part. judges conform, m their JUdgements. to provisiOn' 
relating to the rights and dut1e' of the md!Vldual and act m the hght of 
social realities. 

(16) On 8 Feburary 1969 the Republic of Iraq '1gned the 
InternatiOnal Convention on the Elimination of All Forms of Racial 
Discrimination and ratified 11 bv La\\ No. J.'i of 1969. It ha'> also 
ratified, by Law No. 193 of 19-70, the InternatiOnal Covenant on 
Economic, Social and Cultural Right-; and the International Cove
nant on CIVIl and Political R1ghb. 

(17) In accordance with article 29 of the U mver,al Declaration of 
Human Rights. everyone has duties to the community and, m the 
exercise of his righb and freedom,. everyone IS subject to such 
limitatwm, as are determmed by law for the purpose of 'ecuring 
recognition of and re,pect for the nghts and freedoms of others and 
of meeting the just reqmrement' of morality. public order and the 
general welfare in a democratic society. 

(18) The above-mentioned concepts are embodied m the text of the 
Provisional ConstitutiOn, particularly in article 36 thereof. which 
prohibits any activity that runs counter to the obJectives of the people 
as defined m the ConstitutiOn. Some of these concepts and pnnciples 
are abo embodied in the Iraqi Penal Code, which subjects mdividuals 
to restrictions determined by the law in order to protect and respect 
the rights and freedoms of others and to meet the JUSt requuements 
of society. In other words. the rights and freedoms of the individual 
end where the rights and freedoms of others begin. 
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IsRAEL 

[5 Nm·ember I975] 

(!)According to the Court Law. 1957 (sect. 7), the Supreme Court 
smmg as a High Court of Justice has power to review admimstrat1ve 
action in matter' in which it deems It necessary to grant relief m the 
intere't of JUStice 

(2) Individuals who feel themselves aggneved in the exercise of 
their nghts, freedoms and liberties can lodge a petition with the H1gh 
Court. Many such cases are reported. 

(3) In the absence of a written constitutiOn or a fundamental law on 
human nghts. the courts m Israel have developed, from the very 
beginning of the exi,tence of the State, a theory of the limitations 
which can or cannot be imposed on the exerCise of human nghts. 

(..\)The following case would appear to sum up mo;t point' of the 
theorv The Mmister of Defence requested the Mimster of EducatiOn 
to refrain from employing as a teacher a man who advocated the use 
of arms even against the Israeli authonties m ca~es where he deemed 
it appropriate. The court said: 

·· . . . had we refused this petition we would have been 
mstrumental in reducing the pnnc1ple of the rule of law m this 
country to a mere platitude. The fundamental meamng of tillS 
pnnc1ple IS that limitatiOns-the imposition of which on the 
individual's liberty cannot be avoided to protect the liberties of 
others or the interest' of society-may be imposed by law. 1 e., by 
the opm10n of society a> reflected m the laws enacted by Its 
representati~e legislature, and not by the executive authonty 
who;e duty I> merely to enforce the impo>Itwn ot these limitatwns 
according to such Jaws. The rule embodied in the pnnCiple say; 
that the liberties of the mdiv1dual cannot be limited or demed bv an 
official or m1m~ter JUSt because he thinks-perhaps justly-ihat 
'uch a course IS for the benefit of the State. It IS his duty to 
convince the legi,lature that such limitations are nece"ary, and 
only after havmg obtained its consent may he proceed to put the 
limitatiOns mto effect. " 5" 

(5) The major element of the theory relating to limitations on 
human rights 1' the pnnc1ple of the rule of law even when a state of 
emergency exists. This principle applies not only to the executing 
authorities but also to the JUdtciarv itself. In Slulla v. Muuster o( 
biterzor (1969). 23 P.D. (II) ..\77, 600. the Supreme Court observed: 

"The pnnciple of the rule of law means that a judge ought to 
refram a' much a<, possible from giving preference to hi' pnvate views 
as to the requirement~ of JU'tlce in a particular ca'e. Jest he give nse 
to the su,picion that m'tead of interpreting the Jaw he ha' 
adjudicated arb1tranly." 

(6) A further aspect IS the pnnc1ple of legality, which may be 
formulated as follow': everyone IS presumptively free and no 
restnctwn' on thi' libert~ will be impo.,ed except under law. This 
pnnnple IS contained m section I of the Draft Ba,ic Law· Human 
Rights. In thi> regard, judicial review goes further than mere formal 
applicatiOn on the pnnciple of legality. Where an accused had been 
detamed for eight months on a sen om charge, his trial havmg been 
postponed Immediately after the charge was made and bail havmg 
been refused by the lower court f<)r fear of interference by the 
accused with witnesses, the Court rules that such a course "even if 
not contrary to the letter of the Jaw, certamly negates the spmt of the 
law" The accmed wa' ordered to be released on bml unless tnal was 
proceeded with at once"" 

(7) The pnnCiple of "permissibility", 1 e that everyone has the 
nght and the faculty to do everything not expre;sly forbidden or 
limned by law. prevails. In a case involving freedom of employment. 
the Court sa1d: 

"It IS a basic principle that everyone has an mherent. natural 
right to puro;ue the calling or profession of h1s choice, unless 'uch 
calhng or pwfesswn IS forbidden by law. Wherever the law 
impo,e<. limitations or conditions precedent on the exerCise of 
certam profe,swn,. no one can pursue them unless he has first 
complied with 'uch conditions precedent ... The nght is not 
wntten m the Statute Book but arises from the natural right of 
every person to look for sources of income and to find an 
occupatiOn from which to derive his livelihood. " 6 1 

50 Shezb v. Mmister of Defence (1951). Selected Judgements of the 
Supreme Court of Israel. 

60 Amiel v. State of Israel (1970), 24 P.D. 
61 Bejerano v. Mimster of Police (1949), 80 P.D 



(R) Another point relating to the theory and practice of limitatiOns 
on the exercise of human rights, i> that limitation~ on the indtvtdual's 
rights are justified when intended to protect the lihertie; of other-;. 
The law and practice relating to defamation of privacy illustrate thi;, 
pomt On a petitiOn against the refusal of the Censorship Board to 
allow the performance of a play. Fnends speak about Jesus, the Court 
stated: 

"The dutv of mutual tolerance between indtvtduals of different 
belief;, ts so. important that even the basic pnnciplc of freedom of 
expressiOn ought to recede ""2 The petttton was rejected. ;,rnce the 
play might have offended the sensitivttie> of the Christian populatiOn. 

(9) The intere;,t of society whtch can gtve grounds for re;,tnctwn;, 
on the indiVIdual\ libertte' are es;,entiallv based on considerations of 
secunty, public order or public morals -

(10) In a ca;e on pornography. the Htgh Court satd that m 
mterpretmg the penal sectiOn mvolved, it had to "demarcate the line 
between the permitted and the forbtdden in each ca~e in accordance 
wtth the advanced notiOn'> of our time. beanng m mind that every 
limttation of the nght of expression is tamted with cenwrshtp, and 1~ 
borderline cases the tendency will be to permit rather than to bar"."-' 

( 11) In another case. involvmg public security and individual 
welfare. the Court. by refusmg to mterfere. nnplicttly recognized the 
obligatiOn Imposed by 'ubordmate legislatiOn to \\ear a protectne 
helmet when dnvmg a motorcycle. The petitiOner claimed that he 
had the right to be unhampered if he wtshed to endanger htmself The 
Court recogntzed. however. that ts i;, difficult to demarcate the !me at 
whtch mterference b~ legtslation ought to -.top."" 

(12) The pnnctple of equality :md non-dtscnmination is of coun;,e 
an Important feature of the theory of hmttatiom, on the exercise of 
indiVIdual rights and freedoms. In Bergmann ( 1969). 23 P.O (I) 69.\ 
where a constitutional is;,ue was mvolved, the Court. whtch a;, a rule 
"accept< as authontative any document whtch ts m truth the authentic 
expre"ion of the ;overetgn wtll", declared mvahd a statute which 
provtded for the financmg of political partte;, m their electoral 
campatgn;, on the basts of their respective strength; in the outgomg 
Kne.,set There was no provisiOn for the new party hsts. In an earlier 
Ba;,te Law the Knesset had provtded that the elections should. among 
other things, he "general" and "equal". any amendment of that 
pmw,ion requiring an ahwlute maJonty of the Knesset members 
The Court said: 

"We have reached the conclmion that the ab<,olute dental of the 
allocation of monevs to new li;,t;, of candtdates senomlv offend-. 
agamst the principie of equality laid down m sectton 4. of Baste 
Law· the Knesset Under the Knesset Electton; Law, every 750 
voters may put up a list of candtdate~. A way ts thm opo.:n to new 
parttes in Parliament. This is one of the obvwus charactensttcs of 
our democratiC system in parttcular." 

Although formally based on tmproper parliamentary procedure
the absolute maJority not being ohtamed-thts case in fact censured 
the legtslator for the limllatwm on or the dental of the prmctple of 
equality in parliamentary elections It may be added that the Knesset 
quickly re-enacted the law, thts time grantmg an allowance of funds 
for new lists. 

( 13) It emerge~ from the foregoing that such notions and term~ as 
"respect for the rights and freedoms of others". "in a democratic 
society". "morality". "puhhc order" and 'iO on avmd effecttve 
delimtion and are completly open to varying Interpretations. Indeed, 
it would for obvtous reasons he unduly constncti~e. tf not pmtttvely 
prejudtctal. were the attempt made to give them precise statutory 
definttwm,. The;,e terms express Imponderable concepts, the real 
content of whtch can only be ascertained on pragmatic lmes and m 
the light of the ever-varymg circumstances and condtt!Ons of modern 
life. That they are not employed detnmentally and oppressively 
depends ultimately on the extent to whtch a sense of fa1rness and 
justtce pervades the conscience of society and holds sway over the 
exercise of the affatrs of government. 

62 Kenan v. Ftbns and Theatre Cemorship Board (1971 ), 26 P.O. 
(II) 811. 

"' Omer v State of Israel (1970), 24 P.O. (I) 408. 
04 Eft v. Minister of Transport (1972), 26 P 0 (I) 105. 
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JAPAN 

[/7 February !976] 

(l) The following comments relate, in parl!cular. to admimstrattve 
remedies against limitations on the exercise of human nghts and 
freedoms. 

(2) In Japan, there are admini'itrative remedtes, m additiOn to 
judtcial remedies, which are made avatlable by the Cml Ltberties 
Bureau of the Mini, try of Justice and its local organs. and also by the 
Civil Liberties Commtsswners, who are civilian workers appomted by 
the Minister of Justice 

(3) These organs have no power of compulsion, nor do the 
Commtsswners. Hence. the action they may take m spectfic cases 
mvolving encroachments on human nghts is to persuade the party 
encroaching on the rights of others to di;,contmue such encroachment 
spontaneously and respect the nghts of others. In thts way they take 
practical remedtal measures in favour of the vtcllm. 

MAURITIUS 

[20 Februarr /976] 

(1) The Constitution sets out human rights and freedoms. together 
wtth limitations thereon. and provtdes. m secllon 3, that· 

the provtstons of thts chapter shall have effect for the 
purpose of affordmg protection to the satd rights and freedoms 
subject to ;,uch limitallons of that protection as are contained in the 
provisiOns. bemg limitations destgned to ensure that the enJoyment 
of satd nghts and freedoms by any indtvtdual does not preJudtce 
the rights and freedoms of others or the public Interest " 

(2) The fundamental rights and freedom-, listed m sectiOns 3 to 16 
and in section 18 of the Con>tttution also carrv hmttattons whtch are 
usually couched m terms like "in the intere-,t of defence, public 
safety, public order. public morality, public health". or "of secunng 
compliance with any mternatwnal obligation of the Government". 

(3) The Public Order Act (67/70). especially in sections 3 to 10. 21 
to 23,25 to 27. 30.42 and 43, abo mcludes references to hmttanon;, of 
human nghts. 

( 4) SectiOn 17 of the ComtJtutton expressly gtve'i Jurisdtctton to the 
Supreme CoUJt on questiOns relatmg to human nghts and freedoms. 
Any person who alleges that any of hts rights or freedom-. ha-, been. I> 
being, or ts likely to be contravened in relatton to htm may apply for 
redress to the Supreme Court. In the ca;,e Po!tce v ,Hoorba (!'viR 199) 
tl was held that sections 9 (1) and (3) of the Public Order Act 1Y70 
were not ultra l'lre; section 13 of tht: Constttutwn. \vhJCh deals with 
freedom of assembly and assoctatwn The Court al~o held. howc\er. 
that a law giving th.e Commt'Sioner of Police an unfettered right to 
restnct freedom of assembly \\Ould be unconstttuttonal In Virasaw
my v. Conumssioner of Pollee, 1972 (MR 255). it wa' held that 
solitary confinement and the phystcal and mental dt-.comfort caused 
by such confinement d1d not constitute torture or inhuman treatment 
withm the meanmg of sectiOn 7(1) of the Constitution 

(5) In D1rector of Pubhc Prusecutwm v Mamn. 1972 (I\1R 204). 
the question arose whether sectiOn 283 of the Penal Code creatmg the 
offence of sed1tion was not mcomtstent wtth -;ection 12 of the 
Constitution. m view of the judgement of tho.: Supreme Court 111 Ret 
v. Mtlhen, 1949 (MR 35). in which the court had held that under the 
law of Mauntms tl was not a necessary ingredient of the offence of 
5edttton that the publication 5hould be calculated to inctte people to 
commit violence It wa; held that tf the Court were to gtve to sectiOn 
283 of the Penal Code the meanmg given to it by the Judges who 
dectded the Millien case. it must come to the conclusion that the 
section was beyond the permi,sihle lim1ts of restnctions whtch the 
legislature was empowered to impose under section 12 of the 
ConstitutiOn. 

(6) In Duval v. Commissioner of Pohce. 1974 (SCR 17793). the 
plamtiff applied for redress under section 17 of the Con;,htutwn. 
alleging that the provisions of sections 12, 13 and 16 of the 
Constitution had been and were likely to be contravened 111 relation 
to him by the defendent He sought from the Court a declaratiOn that 
the defendant was wrong to have mterfered wtth hts constitutional 
rights. and an order restraining him from interfering with those rights 
in future It was held that freedom of expressiOn is subject to certain 
restrictions which may be imposed in the interests of public safety or 
public order, provided that those restrictions are reasonly JUstifiable 
in a democratic society By imposing a pre-censorship upon the 
plamtiffs paper, the defendant had restricted his freedom of 
expression. It was held. however, that regulation 2 ( l) of the 



Emergency Powers (Control of the Press) Regulations. 1971. was 
made in the interests of pubhc safety or public order and was 
reasonably JUStifiable in a democratic society and therefore vahd. It 
was held, further. that regulation 2 (1) quoted above does not give an 
unfettered discretion to the Commisswner of Police; It merelv 
empowers him. during a period of public emergency, to take action 
wh1ch will have the effect of restricting a fundamental freedom of an 
individual. provided that he is sati,fied that that freedom, if not 
restricted, would be preJudical to public safety or public order. The 
reasonableness of his decision can further he questioned in Court. It 
was held, on the fact;, that the plaintiff had tmled to prove that the 
defendant had contravened section 16 of the Constitution (Protectwn 
against dJscrimmatwn) 

(7) It was held. 111 approvmg the decis-ion 111 Melm v. The Queen, 
1973 (SCR 2096), that regulation 4 of the Emergency Powers 
(Control of Gatherings) Regulations, 1971. which deals with all 
gathenngs generally, "1> a restnction on the nght of assembly 
Imposed in the interest> of public order". It was held abo that 
regulation 3(a). which deals exclw,ively With puhhc gathenng>. does 
not give the Commissioner of Police an unfettered discretiOn to 
control the right of assembly. 

MOROCCO 

[12 July 1976] 

( 1) To some extent, the limitatJOm, set out in paragraph 2 of article 
29 of the Universal Declaration of Human Rights reflect the dutJe'> 
Ieferred to in paragraph 1. Thus, the duties of citizens. correspond to 
the limitation; impo~ed on their nghts and freedoms when these 
limitations are justified hy "recogmt1on and re,pect for the nghts and 
treed oms of others and of mcetmg the JUst requirements of morality. 
pubhc order and the general welt are m a democratic society". For 
example, the duty to respect the reputation of others 1; parallel to one 
of the limitatiOn> impm.ed 011 freedom ol expressiOn. Be that as It 
may, the derogatiOns from fundamental nghts and freedoms laid 
down in Moroccan legi,latwn and JUStified by the above reasons are 
as follows 

(2) The nght to life, liberty and security of person (Umversal 
Declaration, art. 3) can be legally impmred only by the JUdicial 
impositiOn of the penaltie; laid down in the Penal Code (capital 
punishment. deprivation of liberty) and hy the impositiOn of 
preventiw custody. In this connectiOn, It should be borne Ill mind: 

Ia) That the death penalty applies only to exceptionally senou; 
crimes (Penal Code, arts. 155. 163. 165. 167. 181. 182. 185, 190. 201. 
202,203. 204, 369. 393. 396,398. 399, 410. 411(5), 412.439.463, 47-L 
580, 584 and 591): that once It has become mevocable, the death 
sentence cannot be earned out unless an appeal for mercy has been 
examined and reJected in each case (article 849 of the Code of 
Crimmal Procedure and the Law of 6 February 1958 on pardons and 
remission>); that the death sentence cannot be earned out on a 
pregnant woman (Penal Code, art. 21): 

(I>) That all penalties involvmg loss of liberty can be the subject of 
an appeal for mercy and of total or partial rem1;sion; 

(c) That preventive custody 1~ an exceptiOnal measure reserved for 
the most ;enous offences pum>hahle by impnsonment and that the 
procedure for its application are strictly regulated by the Code of 
Crimmal Procedure. 

(c) That preventive custody i; an exceptional measure reserved for 
the most senous offences pumshable hy impnsonment and that the 
procedures for its application are strictly regulated by the Code of 
Criminal Procedure 

(3) With regard to the prohibition of slavery (Universal Declara
tion, art. 4). Morocco has acceded to the Gene\ a Convention of 25 
September 1925. the Protocol of 7 December 1953 and the 
Supplementary Convention of 7 September 1956. and no derogatiOn 
from this prohibition I> tolerated m its territory. 

(4) As to the prohibition of torture and cruel. inhuman or 
degrading treatment or punishment (Umversal Declaration, art. 5). 
not only is no temporary or permanent derogatiOn from this 
prohibition permitted, hut any such abuse of the person is pumshable 
under articles 231 and 400 ff. of the Penal Code m accordance with Its 
gravity, irrespective of whether it has been committed by a magistrate 
or public official or by a private individual. 

(5) With regard to the right to an effective remedy by the national 
tribunals for acts violating fundamental rights (Universal Declara
tion, art. 8), any injury whatsoever, and afortwn any injury resulting 
from the violation of one of the rights proclaimed in the Universal 
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Declaration and subsequent instruments, whoever the perpetrator or 
the victim, entails the absolute right of access to the competent 
tribunals m order to obtam a remedy. CompensatiOn for damage may 
be obtained, with legal assistance If necessary, m several ways. either 
through the applicatiOn of articles 79 ff. of the Law of 12 August 1913 
promulgating the Code of Obligations and Contracts, or directly m 
the criminal courts under articles 7 to 14 of the Code of Cnminal 
Procedure. 

(6) Concerning the prohibitiOn of arbitrary arrest. detention or 
exile (Universal DeclaratiOn, art. 9), article 10 of the ConstitutiOn 
provides that "no one shall be arrested. detained or pumshed except 
as provided hy law and in accordance with the prescnbed pro
cedure>" Restrictions on individual freedom have been reduced to a 
strict minimum by the Code of Crimmal Procedure. Thus, the penods 
for which an mdividual may be detained m custody arc clearly laid 
down in articles 68 and 82 of this Code and, in all ca;es, are 
controlled by the Parquet (Public Procescutor's Department). 
Moreover, article 152 of the same Code provide; that detention is an 
exceptional measure, permitted only for the mo;t dangerous offences 
under the authonty of the correctional division of the Court of 
Appeal. with which. at any stage of the exammatwn, an appeal 
against a decisiOn to refuse a conditional release may be lodged. 
Fmally. with regard to the prohibitiOn of arbitrary exile. It should be 
noted that the Moroccan Penal Code does not provide for bamsment. 

(7) With regard to the nght of everyone, in full equality, to a fair 
and public hearing by an Impartial tribunal of any criminal charge 
agamst him (Universal DeclaratiOn, art. 10). in penal as in 
admimstrative and civil matters, the impartiality of the courts is 
ensured by articles 76 and 79 of the Constitution. which establish. 
respectively, the mdependence of the JUdiciary from the executive 
and the irremovability of judge;. In view of the guarantee; and 
judicial procedure> set out in the Code of Cnmmal Procedure. the 
right to be JUdged fmrly in penal matters IS subJect to no 
discnmination and no limitation. 

(8) With reference to the presumption of innocence and the 
protectiOn of the rights ot the defence (Umversal DeclaratiOn, art. 
11, para. 1). although the presumption of innocence i<. not explicitly 
laid down in the Code of Cnminal Procedure. the Code IS obviOusly 
ba;ed on this pre~umption. which applies to everyone. mespective of 
the previous hi,tory of the accused person or pnsoner. There is no 
exception to thi> rule. It IS for the prosecution to prove that the 
offence has been committed, not for the alleged perpetrator to prove 
his innocence In all cases, the JUdge must make his deci,ion on the 
basis of his reasonable certainty of the truth (Code of C'nmmal 
Procedure. art. 288). The Code contains a number of precautwm to 
safeguard the rights of the defence for all perwns brought before 
crimmal courts. Defendanb may organize their defence as they wish. 
Without any restraint. The measures lmd down Ill the Code include 
the assistance of a defence coun;el and that of an interpreter when 
the accused person or pnsoner doe> not speak the language med 
dunng the investigation and the hearing. or if he I> deaf or dumb 
(Code of Cnminal Procedure. arb 112, 113, 127. 134. 310, 311 and 
313). Everyone has the right to choose counsel for his defence On 
request, the defence counsel may be appomted by the court, Without 
charge. The presence of a defence counsel IS mandatory in criminal 
cases and also for minors below 16 years of age, for mvahds, and for 
persons liable to hfe sentences. Generally speaking, every effort has 
been made in the Moroccan legislation to provide rehable guarantees 
of the nght to be judged fairly, legally and on a basis of equality 

(9) On the que&tion of the non-retroactivity of penal law and the 
imposition of the lightest penalty (Umversal DeclaratiOn, art. 11. 
para. 2 ), article 4 of the Constitution provides that "the law has no 
retroactive effect". and article 4 of the Penal Code states that "no 
one can be sentenced for an act which did not constitute an offence 
under the law m force at the time when It was committed". 
Moreover, article 6 of the Code provides that "where several laws 
were in force between the time when the offence was committed and 
the final verdict, the law providing for the lightest penalty shall be 
applicable". Like the other provisions referred to, this text, which 
goes further than the rule laid down in the Declaration, allows of no 
exceptions. 

(10) Concerning the prohibition of arbitrary interference with 
privacy. family, home or correspondence and of attacks upon honour 
and reputation (Universal Declaration, art. 12), under article 10. 
paragraph 2, of the Constitution "the home is inviolable; searches 
may be made only under the conditions and according to the 
procedures provided for by law". The only permissible derogations 



from the right of inviolability of the home are for reasons of public 
order. Searches. which are solely for the purpose of obtaimng 
evidence of a criminal offence, are carefully regulated by the Code of 
Criminal Procedure with regard to legal hours and the formalities to 
be observed (Code of Criminal Procedure, arts. 64 ff. and 103). 
Moreover. except in the case of serious crimes or of flagrante delicto. 
searches may be earned out or authorized only by the examimng 
JUdge. Article 230 of the Penal Code prohibits the entry of a judge or 
public official into the home of an individual against hi; will and 
except as provided by law. Everyone is bound to respect the 
correspondence of others and violation of the secrecy of correspond
ence constitutes an offence. Penalties for attacks upon honour and 
reputation constitute a limitation on the freedom of opmwn and 
expression embodied m article 19 of the Umven,al Declaration and 
article 9 of the Constitution. The last-named article provides that 
limitations on the exercise of those freedoms cannot be imposed 
except by law. In this connection. the Law of 3 Joumada I 1378 (15 
November 1958). promulgatmg the Moroccan Press Code, imposes 
upon the freedom of the press. which it establishes as a principle. 
certain limitatiOns intended. in particular, to reconcile freedom of 
expression with safeguards for individuah The exercise of freedom 
of expression IS indeed open to abuse. and it is not paradoxical to say 
that a freedom really exists only in so far as It harms no one. Thus, 
the text condemns calumny, defamatiOn and abuse, as well as insults 
to the authorities representmg the State or a foreign Government. 

( 11) Article 9 of the Constitution establishes the right to freedom 
of movement and residence and the nght to leave any country 
mcludmg one's own (Universal DeclaratiOn, art 13). the sole 
limitations being that aliens must enter the territory in accordance 
with the regulatiOns and that they must have the documents provided 
for in the rules governing their stay. In addition, the right to leave the 
country is limited only temporarily under article 158 of the Code of 
Cnmmal Procedure. which provides for prescribed residence and 
provisional confiscation of passport in the case of an alien who has 
committed an offence and has been granted provisional release. 

(12) In connection with the nght of asylum (Universal Declaration. 
art. 14), Morocco, by the Law of 8 August 1955. acceded to the 
ConventiOn relatmg to the Status of Refugees of 28 July 1951. Under 
the Decree of 29 August 1957. enacted to give effect to the 
Convention, the only requirement is that refugee status should be 
established by an office for refugees and stateless persons set up for 
the purpose in accordance with the procedures established by the 
Decree, including, in particular. a procedure for appeal agamst 
adverse decisions taken by that office. 

(13) As for the right to a nationality (Universal DeclaratiOn. art. 
15). the nght to acquire Moroccan nationality IS provided for in the 
Law of 6 September 1958, promulgating the Moroccan Nationality 
Code. The onlv conditions laid down m this text relate to residence, 
age. health. good behaviour. knowledge of Arabic and adequate 
resources. 

(14) With respect to the right to own property (Universal 
Declaration. art. 17), attacks against pnvate property are pumshable 
under the Penal Code. Moreover, although the commumty is entitled 
to carry out expropriations in the public interest. it can do so only as 
provided by law and in accordance with Its procedures (ConstitutiOn. 
art. 15). In this connection, the Law of 5 April1951 on expropnations 
for reasons of public interest imposes three conditions: (a) the pubhc 
interest must he demonstrated; (b) expropnatwn may he authorized 
only by a court and in accordance with a specific procedure; (c) there 
must be fair and pnor compensation. 

( 15) With regard to the right to freedom of thought, conscience and 
rehgion (Universal Declaration, art. 18), there can be no derogation 
from freedom of thought or conscience. As to freedom of rehgwn. 
everyone has a duty to respect the religion of others; any fmlure to do 
so IS punishable under penal law. The liberalism of Islam is tempered 
only by the prohibition of engaging in proselytism among Moslems. 

(16) The right to freedom of assembly and assoc1atwn (Universal 
Declaration, art. 20), which is embodied m article 9 of the 
Constitution, had already been recogmzed by the Law of 15 
November 1958 on pubhc assembly and by the Law of the same date 
on the right of associatwn. The only limitations on these freedoms 
have been Imposed for reasons of public order. 

( 17) It will be seen that. under the Moroccan Constitution, 
restrictions and limitations on the fundamental rights it proclaims 
may be imposed only by law. 

( 18) The Constitution contains no general provision that the 
natwnallaw shall not be such as to Impair, nor shall it he so applied as 
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to impair, the guarantees for the protection of human nghts and 
freedoms prov1ded for m the national Constitution and relevant 
mternatwnal instruments. Nor does it require that limitations on 
certain nghts determined by law are permissible only within the 
framework of a "democratic society''. 

(19) With regard to the first consideration. in view of its general 
context, there was no need for express inclusiOn in the Constitution 
of any such provision. Indeed. it goes without saymg that the national 
legislation and the instruments adopted to apply It may refer, with 
regard to limitatiOns and restrictions on the scope of human rights. 
only to "the purpose of securing . . . respect for the nghts and 
freedoms of others and of meeting the JUSt requirements of morality. 
public order and the general welfare". in accordance with article 29. 
paragraph 2. of the Universal DeclaratiOn. 

(20) With regard to the second consideration. there was no need to 
require m the Constitution that limitations on human rights should be 
permissible only Withm a democratic society, smce under article 1 
"Morocco is a constitutional. democratic and soc1al monarchy". 

(21) With regard to the scope of the right and power of the 
legislature to establish limitations on human nghts and freedoms. 
although article 4 of the Constitution proclaims that the law is the 
supreme expression of the will of the nation and that everyone must 
obey the law. it would be unthinkable for laws to go beyond the limits 
laid down in article 29. paragraph 2, of the Universal DeclaratiOn. 

(22) In connection with the same question as applied to the 
executive and administrative authorities. it should be noted that anv 
private person or legal person under public law may apply to th~ 
admimstrative division of the Supreme Court for the annulment of 
any dec1sions of an admimstrat1ve authonty which are vitiated by 
action ultra vires (Code of Civil Procedure. art. 353 ff.). 

(23) As to the meaning of terms. the term "respect for the rights 
and freedoms of others" used in article 29. paragraph 2. of the 
Universal Declaration seems to be self-explanatory, since the nghts 
and freedoms in questiOn are those recognized 111 the DeclaratiOn. 

(24) The term "morality" or "morals" should he defined as the 
relatiOnship between human acts and the principles by which they are 
governed. 

(25) Generally speaking. "public order" should be interpreted as 
the sum of the rules which ensure the security of a society It is, 
however, difficult to define the scope of th1s term. since the concept is 
open to several interpretations and moreover varies 111 time and 
;pace. Many writers have been unsuccessful in their attempt to define 
the concept, because of the many forms It can assume. A breach of 
public order can be purely material. as in the case of any viOlent 
demonstration liable to disturb the peace. It can also, even If there IS 
no violence. offend against religious convictions. the foundatiOns of 
society or moral principles. The concept vanes in time, since pubhc 
order is not immutable in any given society. The development of 
customs and social, political and moral standards can sometimes lead 
to startling changes 111 the accepted view of public order. Thus. a 
society which once prohibited affiliation proceedmgs ended by 
permitting them, and another which opposed divorce on the baSis of 
the dogma of the 111d1ssolubility of marriage was finally obliged to 
accept it As far as rules of decency are concerned, publications 
wh1ch would have been regarded as immoral. and hence a threat to 
public order. a century ago now seem to be so anodyne that no one 
would dream of being offended by them. The concept also varies in 
space. from one country to another. Freedom of religion is 
recognized 111 some countries and disapproved of 111 others. In some 
countries marriage and divorce are subject to religious regulatiOns, 
and in others to exclusively secular rules. These differences give nse 
to complex problems at the international leveL since a country whm,e 
institutions are strictly secular will be unwilling to recognize in its 
territory the applicatiOn of denominational laws. or the executiOn of 
decisiOns handed down in accordance with these laws. which run 
counter to its national ideas Conversely. a State in which rehgwus 
regulatiOns have the force of law will find it difficult to recogmze 
decisions handed down in secular form. To sum up. since 1t IS difficult 
to find a salisfactory and exhausl!ve definition of public order, it 
seems that the term might he defined as the whole 'et of fundamental 
principles on which the supreme interests of a given society are 
founded, which can be ne1ther evaded or modified. but violation of 
which may imply only partial illegality of a legal act or fore1gn law the 
application of which is requested in the national tern tory. 

(26) The term "public safety'' would seem to relate to provisions 
mtended to ensure, within the country. the public peace, social 
harmony and respect for the decisions of the public authorilies. 



(27) Conven,ely, the term "national security" would seem to relate 
to measures enacted with a view to safeguardmg terntonal mtegnty 
and national independence agam~t any external threat 

(28) With regard to the provisions of artiCle 30 of the Universal 
Declaration in relation to those of article 29, the two texts may be 
regarded as complementary, 'mce article 30 provide' a~ a reqmrc
ment that no legal or pnvate perwn can m any case, by extenswn, 
invoke any of the provi~wm of the DeclaratiOn so as to preJudice m 
any manner whatsoever the nghts and freedoms proclmmed m the 
Declaration 

(29) Lastly, 'ince the exercise of human right~ is guaranteed by the 
Con>titutwn and by the legi,lation enacted for tt> application, this 
exercise is ensured without any limitations other than those generally 
permitted, and accordmgly the Moroccan courts have never had 
occasion to take actwn to curb any acts preJudicial to the~e nght5. 

(30) To sum up, it will be seen from the foregomg that the 
constitutional, legislative and regulatory provisions of Moroccan law 
have been drawn up so as to reconcile the full exerCise of the human 
rights and fundamental freedoms embodied m the Umversal Declara
tion of Human Right' and the International Covenants on Human 
Rights with the requirements of national ~ecunty, public ~afety, the 
protection of health and morality. the safeguarding of the rights and 
freedoms of other~. and also the economic well-bemg of the country. 
These provi,iom thus combine all the factors for the establishment of 
a society "with a human face", m which the spintual hentage of the 
natiOnal past can be harmoniously mtegrated With the dynam~;m 
required for the modern development of the country\ full potential, 
and m which an equitable balance can therefore always he main
tained between the mdtvidual's rights and the community and ht~ 
duties to the community. 

PAKISTAN 

[U Mar 1976] 

(1) The Constitution of Pakistan recognize,, that citizens have a 
dutv towards the State and other member~ of the commumtv It 
the~efore imposes a duty upon them to exercise their constitutfonal 
right~ m such a manner a<> not to destroy the rights of others: 
comequently, limitations have been imposed on them. 

(2) Part I, chapter 1, of the Constitution contains a clear statement 
with respect to those rights of the individual, whether regarded as an 
individual or as a member of a wider group such as a community or 
religious denommation, "'h1ch are regarded as fundamental and 
necessary. The rights are fundamental, not because they have been 
recognized in the ConstitutiOn a> such, but because they belong to 
that category of human nghts which arc e'sential to the existence of 
human bemgs and which cannot he disregarded by any authonty in a 
civilized State Their incorporatiOn m the Constitution impose' a 
check on the legislative and executive authonties. They cannot he 
altered by a >imple majonty m the legi~lature: they can only be 
altered bv means of a constitutiOnal amendment, as provided form 
arttcle 23-9 of the Comtitution. 

(3) However, these rights are not absolute and unalterable. They 
are wbject to some limitatiOns and control Absolute and unres
tricted mdiv1dual rights do not exist m any modern State and there 1s 
no such thing as absolute and uncontrolled liberty. The collective 
interests of ;ociety, the peace and 'ecunty of the State and the 
mamtenancc of public order are of vital Importance Ill any organized 
soc1ety. Fundamental nghts have no real meaning if the State it<oelf IS 
111 danger, for if the State~~ in danger, the liberties of Its subjects are 
also in danger. It IS for these reasons that, as expressed m a 
judgement pronounced by a High Court 111 Pah,tan. an equilibnum 
has to be maintained between, fiN, the individual liberties and 
positive rights of citizens, which are declared by the ConstitutiOn to 
be fundamentaL and, secondly, the need to Impose social control and 
reasonable limitations on the enjoyment of these nghts in the interest 
of the collective good of society. 

( 4) Different societies have different interests. and each society Is 
founded on wme basic and fundamental principles wh1ch 1t follows 
and in accordance with which it w1she' to regulate its affairs. Pakistan 
has a society wh1ch is based on Islamic pnnciples of soCial JUstice. 
According to Islamic philosophy, certain restrictiOns have to be 
impm.ed, in the mterest of the nation, on the enJoyment of 
fundamental rights. These re~trictions, which are mostly of a general 
nature, are found to be nece>sary, with slight modificatiOns and 
adjustments. in every established society. and most of them have 
been recognized by the Umted Natiom in various instruments. 
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Limitation~ on the enJoyment of human rights may he imposed for 
the reasons given below: 

(a) Freedom of movement can be restricted in the public mterest 
(Con~titution, art. 15): 

(b) Freedom of as>emhly can be restncted m the mterest of public 
order (ConstitutiOn, art. 16): 

(c) Freedom of association can be regulated in the mterest of 
morality and public order and of the sovereignty and mtegrity of 
PakiStan (Con>titution, art. 17): 

(d) Freedom to conduct any lawful trade or husmess or to engage 
in any lawful professiOn is guaranteed by article lR of the Comtitu
tion, but nothing in that article may prevent: 

(i) The regulation of any trade or profe>sion by a hccn,ing 
system: 

(ii) The regulation of trade, commerce or mdustry m the mtercst 
of free competitiOn: 

(Iii) The carrymg on, by the Federal Government or a provincial 
government. or by a corporation controlled by such govern
ment, of anv trade, busmess, indmtrv or sen·ice, to the 
excluswn, coinplete or partiaL of other -persons: 

(e) Freedom of speech can be re;tricted in the mterest of the glory 
of Islam or the integnty, security or defence of Pakistan, fnendly 
relation:, with foreign States, public order, decency and morality, or 
111 relation to contcmpts of court (Constitution, art. 19): 

(f) Freedom to profess religion and to manage religious InstitutiOn~ 
is subject to law, public order and morality (ConstitutiOn, art. 20); 

(g) Everv citizen ha' the right to acquire, hold and d!'pose of 
property, 'uhject to reasonable restnctwn 1mpo~ed by the law m the 
public mterest (Constitution, art. 23). However, accordmg to article 
24 of the ConstitutiOn, no person '\hall be deprived of his property 
except in accordance with law and only for a puhhc purpose and after 
payment of compensation In certain circumstances, the State IS 
authorized to acquire property compulsorily so as to prevent danger 
to life, property or public health, or to take over property acqmred by 
unlawful and unfair mean' 

(5) The nghts established by the follo\\ing constitutiOnal provisions 
are not subject to limitatiOn: article 9, which provide> for security of 
person: article 1!, which prohibits slavery and forced labour: article 
12, which prohibit~ retrospective pumshment: article 13, which 
guarantee~ protection against double puni~hmcnt and self
incrimmatwn: article 14, wh1ch prohibits the use of torture for the 
purpo'c of ohtaimng evidence: article 21. which establishes that no 
person ~hall be required to pay any special tax the proceeds of which 
are to be 'pent on the propagatiOn or mamtenance of any religion 
other than h1s own: and article 22, according to which no per'\on 
attending any educatiOnal institution is required to receive religious 
instructiOn, or take part Ill any religiou; ceremony, or attend religious 
wor>hip, 1f such instructiOn, ceremony or worship relates to a religwn 
other than his own. 

(6) However. if the President is sati..,fied that the secunty of 
Pakistan IS threatened by war, external aggressiOn or serious mternal 
disturbance he may, under article 232 of the ConstitutiOn, Issue a 
Proclamation of Emergency. Under article 253 of the Con~titutiOn, 
nothing contained in articles 15, 16, 17, 18, 19 and 24 shall, while a 
Proclamation of Emergency 1s in force, restrict the power of the State 
to make anv law or take anv executive action which it would, but for 
the provisions of those articles, be competent to make or to take. 
While a Proclamation of Emergency " in force, the Prc>Ident may, by 
order, declare that the nght to apply to any court for enforcement of 
such constitutiOnal nghts as may be speCified 111 the order shall rem am 
~uspended for the penod during which the Proclamation is in force. 

(7) From the above, it is clear that only the rights mentioned in 
paragraph (4) above may he >uspended. The rights mentioned 111 

paragraph (5) above cannot be suspended by the President even 
during an emergency: they can be temporarily suspended or 
permanently removed only by means of an amendment to the 
Constitution. 

(8) Under article 8 of the Constitution, no law can he passed which 
takes away or abridges the fundamental rights guaranteed by the 
Constitution. Anv law made 111 contravention of that article shalL to 
the extent of the -contravention, be void. However, the provisions of 
the article do not apply to any law relating to members of the armed 
forces or the pohce or such other forces as are charged with the 
mamtenance of public 0rder. Nor do they apply to the laws specified 
in the Fir't Schedule as in force immediately before the entry into 



force of the Constitution, and no such law can be declared v01d on the 
ground that It is inconsistent with, or repugnant to, any provision of 
part II, chapter L "Fundamental nghts". of the Con,titution. 

(9) The legislative, admmi'>trative and executive authontles are 
required to act within the limits lmd down m the Constitution. The 
courts have been given the power of JUdicial review. In one case, the 
Supreme Court of Pakistan observed that It IS within the scope of the 
JUdicial re\ iew to examine the reasonableness of the law it~elf and the 
reasonablene;,s of the mode of application of an) restriction. whether 
such a mode be prescnbed by statute or not. The citizen is entitled to 
approach the court for a declaratiOn that his freedom has been 
unreasonably restrained. The courh cannot regard themselves as 
satisfied that a citizen's freedom has been subJect to reasonable 
restnctwn unless it is proved to their satisfaction that the grounds for 
the restriction, as stated bv the law. are rem,onahk in themselves and 
that the restrictiOns have been applied reasonably as required by the 
Constitution. Under article 199 of the Constitution, md1viduals can 
challenge the authont1es on the ground that they have acted 
arbitrarily in a matter. 

( 10) The terms "respect for the rights and freedoms of others" and 
"in a democratic society" are not in common use, and have no 
particular meanmg, in Pakistan. However. the Constitution is based 
on the pnnc1ples of social JUStice enunciated hy Islam The basic 
principles of social justice by which the State IS to he guided are 
established m the "Pnnc1ples of policy" set out in part II. chapter 2, 
of the Constitution. The State must bear these principles in mmd 
when makmg laws. 

( 11) According to the preamble of the Constitutlon. Pakistan is a 
democratic countrv. This means that the State i~ governed hy the 
representatives o( the people. who are elected to the legislative 
bodies. as determmed hv the ConstitutiOn. on the basis of direct adult 
suffrage. The maJority· party forms the Governmrnt; the mmonty 
party is allowed to play the role of an oppositiOn party w1thm the 
hmits lmd down by law. 

( 12) The terms "morality" or "morals" have not been defined. 
However, accordmg to the pnnciples of policy set out m the 
Constitution, the State is required, in respect of Mubims, to 
endeavour to promote observance of I~lamic moral standards I~lam 
i~ a complete code of hfe dealing With every sphere of human activity 
The fact that the State religion IS Islam doc-, not mean that other 
religwns have no place in 5(Kiety. They are respected and every 
citizen has the nght, guaranteed by the Con~titution, t,J profess and 
propagate his religion. The State i' reqmred to promote the standard 
of collective behaviOur prescribed hy Islam For example, It IS the 
duty of the State to try to elimmate prostitution, gambling and 
obscemty. which are prohibited accordmg to Islamic principles. 

(13) The words "pubhc order" have been used in the Constitution 
hut have no specific meanmg. They have been used m their general 
meaning, not necessanly to denote the antithesis of disorder 
Accordmg to the High Court of Lahore, a man may commit an act 
which may not cause disorder hut which may adversely affect human 
safety. According to the same Court, the term covers the notiOns of 
protectiOn of persons and property, the safety of human hfe. public 
peace and tranquillity. 

( 14) The term "general welfare" IS not in use in any legal 
document. Any actwn which the State IS required to take in the 
interest of the general public IS covered by the terms "public 
purpose'' or "public interest", which have been used m the 
Constitution and in laws. They are not capable of precise defimtwn 
and have no rigid meaning, being interpreted in the light of the 
statute m which they occur and of the circumstances prevailing at a 
particular time The concept varies with time and With the state of 
society and Its needs The "interest" must be that of the puhhc rather 
than that of a particular individual or group of mdividual'>. For 
rea,on' of "public purpose", the ConstitutiOn has impo-,ed certain 
limitations on property nghts (see article 24) and. as mentioned 
above, re'>tnctwns have been placed on certain fundamental rights in 
the "public interest". With the advance of civilization. the notion of 
the scope of the general interest of the community is rapidly 
changing. with the result that the old and narrower notion of the 
sanctity of the pnvate mterest of the individual is givmg way to the 
broader notiOn of the general interest of the community. Thus, it IS 
possible for the State to make laws which are necessary for conom1c 
and social welfare and general development, and laws to ensure the 
protection of the human environment and public health. 

(15) The term "public safety" has not been defined. It IS, however, 
used m relation to matters which are necessary for the safety of the 
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general public as opposed to that of private individuals 

( 16) The term "natwnal security" has not been defined but IS used 
in connection with the security of the State as a whole. National 
security is menaced hy any activity preJudicial to the existence of the 
State. According to article 232 of the Constitution, a grave 
emergency exists when the security of Pakistan, or any part thereof, 
is threatened hy war, external aggressiOn or very serwu' internal 
disturbance. Thus, war, rebellion and insurrectiOn would threaten 
"national security"; riots and ordinary disturbances of the peace are 
covered by the term "public order". 

SENEGAL 

[30 Apnl 1976] 

(1) The Con5titution of the Republic of Senegal of 8 March 1963 
contams a title II on "Civil freedoms and freedoms of the human 
person", which confirms the devotiOn of the Senegalese people to 
fundamental rights, as defined in the DeclaratiOn of the Rights of 
Man and of the Citizen of I 789 and in the Umversal Declaration of 
Human Rights of 10 December 1948. 

(2) The right to life. the right not to be held in slavery or servitude, 
the nght not to he subjected to torture or to cruel, mhuman or 
degrading treatment or pumshment, the right to freedom of 
thought-these. among other>. are nghts from which no derogation Is 
permitted. 

(3) Article 6, third paragraph. of the Senegalese Con;titutwn 
reads: "Everyone shall have the nght to free development of his 
personality, provided that he doe' not vwlate the nghts of others or 
act contrary to the rule of law. Everyone shall have the right to life 
and to physical integrity under the conditions defined by law." 

( 4) Article 8 reads. "Everyone shall have the nght to express and 
disse?,Iinate his opmions freely in oral. wntten or pictorial form. 

(5) Article 20 grants everyone the right to work and the right to 
aspire to employment. It guarantees the nght to work, while 
recognizmg the nght to stnke. 

(6) The division of legislative powers between the National 
Assembly and the executive IS lmd down hy the Con,titution it;.elf 
The pnnc1ple is that the National Assembly possesses the legi~lative 
power; it alone votes laws. which establish rules concermng: (a) civic 
nghts and the fundamental guarantees accorded to citizen> for the 
exercise of public freedoms; the servitudes 1mpm.ed by national 
defence on the person and proper!} of citizens; (b) the determmation 
of crimes and offences and the penalties applicable to them; cnminal 
procedure; (c) the fundamental guarantees accorded to Civil and 
military officials of the State. The law also lays down the basiC 
pnnciples governing. (a) the system of land tenure and civil and 
commercial obligations; (b) labour law. trade-umon law and social 
security Lastly, programme laws determine the objective' of the 
State's economic and soCial activities This delimitation of the sphere 
of the law reqmres that the National Assembly must act m conformity 
with the Constitution. 

(7) In Senegalese law, the pnnc1ple IS that the public freedoms 
forming individual, political, social and economic rights come within 
the sphere of the law, hence of the legislature. The executive only 
takes regulatory meawres, that is to say, mea;ures necessary for 
implementation of the law. In exceptional circumstances, however
for example, when the in~titutions of the Republic. the independence 
of the nation. the integrity of the terntory or the fulfilment of Its 
International commitments are gravely and duectly threatened, and 
the normal functioning of the public authorities I> disrupted-the 
President of the Republic may, after informing the natiOn, take any 
measure, except revisiOn of the Constitution, designed to restore the 
normal functwmng of the puhhc authonties and to ;afeguard the 
nation. These measures are accompamed hy conditions designed to 
protect the rights and freedoms of citizens. Thus, article 47 of the 
Constitution provides that during the exercise of exceptiOnal powers, 
the Natwnal Assembly shall meet automatically and legislative 
measures enforced by the President 'hall be ;ubmitted to it for 
ratificatiOn withm 15 days of their promulgation. Such measures 
become null and v01d if the bill of ratificatiOn i' not laid before the 
National Assembly Within that time The A;sembly may amend the 
measures at the time the Act of RatificatiOn IS put to the vote. 

( 8) Senegal is a country governed by law. and the legal order IS 
such that the Constitution takes precedence over all other rules 
Laws, decrees and orders must therefore be 111 conformity With It To 
ensure such conformity, It is necessary to venfy the constitutionality 



of laws. Such verification is exercised, not through exceptional 
procedures whereby a citizen having an interest could apply to the 
judge for non-application of the unconstitutional law, but through 
action open only to the President of the Republic, the Prime Minister 
and the President of the National Assembly, within the limits 
prescribed by the Constitution and the organic laws. In this 
connection, special attention is drawn to the following provtsions of 
the Constitution: 

"Article 63 
"Within the lime-limit fixed for promulgation, the President of 

the Republic may submit to the Supreme Court an appeal that the 
law be declared unconstitutional. 

"Article 64 
"The time-limit for promulgation shall be suspended until the 

conclusion of the second debberation of the National Assembly or 
the decision of the Supreme Court declaring the law to be in 
conformity wtth the Constitution .... 

"Article 65 
"Matters which do not fall wtthin the legislative sphere pursuant 

to this Constitution are of a regulatory nature. 
"Legislative texts concerning these matters may be amended by 

decree if the Supreme Court, at the request of the President of the 
Republic, has declared them to be of a regulatory nature by virtue 
of the preceding paragraph. 

"Article 67 
"Laws characterized by the Constitution as orgamc laws shall be 

adopted and amended by an absolute majority of the members of 
the National Assembly. 

"They may not be promulgated unless the Supreme Court, to 
which they must be referred by the President of the Republic. has 
declared them to be in conformity with the Constitution. 

"Article 78 
"If the Supreme Court has declared that an international 

commitment contains a clause contrary to the Constitution, 
authorization to ratify or approve it may not be given until the 
Constitution has been amended. 

"Article 82 
"The Supreme Court shall rule on the constitutionality of laws 

and international agreements, and on conflicts of competence 
between the executive and the legislature. It shall decide whether 
the executive authorities have exceeded thetr powers." 

(9) Attention is also drawn to the provisions of arttcle 6 of the 
organic law on the Supreme Court, according to which the 
Supreme Court is obliged to express its opimon on government 
bills submitted to it by the President of the Republic-particularly, 
in accordance with article 46 of the Constitution, government bills 
submitted to referendum. When requested by the President of the 
Republic or by the Prime Minister. acting within his powers, the 
Supreme Court is also required to express its opinion in all cases m 
which legislative or regulatory provtsions reqmre that it should 
intervene. The Supreme Court may also be consulted, under the 
conditions described m the previous sentence. or any draft text or 
any administrative difficulties that may arise. When requested by 
the President of the National Assembly, the Supreme Court may 
give its opinion on a proposed law after tt has been considered by 
the competent committee. 

(10) When an individual has grounds for complaint regarding an 
administrative act, he may either apply to the superior officer of 
the person who committed the unlawful act, requestmg him to 
reverse his subordinate's decision, or appeal against abuse of 
power by applying to the Supreme Court to annul the unlawful act. 

(11) The following observations are offered concerning the 
meaning of the notions and terms "respect for the rights and 
freedoms of others", "m a democratic society", "morals", "public 
order", "general welfare", "public safety" and "natwnal secur
ity". 

(12) Rtghts and freedoms mean prerogatives to enJoy somethmg 
granted to an mdividual by law. Respect for the nghts and 
freedoms of others is expressed in the principle of the legality of 
material and juridical acts. 

(13) For liberal democracies, a "democratic society'" means a 
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society which permits the existence of more than one ideology and 
party. Emphasis is placed on the vote, and electiOns wtth a view to 
gaining power are contested by the various political parties. For 
people's democracies, a society is called "democratic" when tts 
means of production are socialized. Such a society, being 
homogeneous by force of circumstances, has only one ideology, 
represented by a single party. Since the elections are not contested. 
it is called "unanimous". 

(14) "Morals" means the relationship between conduct and 
morality. When the relationship is sattsfactory, sound moral 
principles are being observed. 

(15) "Public order" means the nature of the legal rules which, 
for reasons of morality or essential security, are necessary in soctal 
relations. 

(16) "General welfare" means the general interest. 
(17) "Public safety" means the prevention, for all individuals, of 

any danger in any form. 
(18) "National security" means peace and stability in the 

community. 
(19) The following information is provided on constitutional. 

legislative and regulatory provisions referring to limitations on the 
exercise of rights and freedoms imposed for the protectiOn of "the 
rights and freedoms of others", "morality" ("morals"), "general 
welfare" and "public safety". 

(20) As has already been stated, title II, "Civil freedoms and 
freedoms of the human person", of the Constitutton of the 
Republic of Senegal confirms the devotton of the Senegalese 
people to fundamental nghts, as defined in the Declaration of the 
Rights of Man and of the Citizen of 1789 and in the Universal 
DeclaratiOn of Human Rtghts of 10 December 1948. The necessary 
and obvious consequence of this recognition of the fundamental 
rights of the individual is that he is required to dtscharge a number 
of duties to the community. which take the form of legal 
obligations to perform or to refrain from certain actions. 

(21) As to "morality" ("morals"), Act No. 69-49 of 16 July 1969 
provides that no establishment for the sale of drink may be opened 
wtthout the prior authorization of the administrative authority. It 
also stipulates that anyone found obviously drunk on the public 
highway, or m a place open to the public, shall be taken to the 
nearest police station or gendarmerie, where he may be detained 
until he comes to his senses. A second conviction for public and 
manifest drunkenness may entail suspension of a person's driving 
licence tf it is considered that he is a danger to himself and to 
others. Act No. 72-24 of 19 April1972 provides for the punishment 
of offences relating to narcotics. The penalty for such offences ts 
imprisonment for not less than one year or more than 10 years. Act 
No 66-21, on action to combat venereal disease and prostitution, 
set up a health and social card-index system, the purpose of which 
is to detect prostitutes suffering from venereal disease but 
attempting to avoid treatment, to reconstitute medical record 
books lost by their owners, and to collect full and accurate 
information of statistical, epidemiological and sociological interest. 

(22) Concerning the term "general welfare", when Senegal 
became independent the political leaders were very soon faced 
with the question which of the political organs should be made 
responsible for promoting economic and social development. In 
vtew of the importance of the matter and the fact that more means 
were available to the executive than to the legislature. the choice 
fell on the executive. This explains why, in matters of economic 
and soctal development, protection of the human envtronment and 
public health, the National Assembly merely establishes the basic 
principles, leaving the executive to tssue detailed regulations. 

(23) The comments concerning the term "public safety" are 
similar to those made above in relation to the term "morality". 

(24) Human nghts and freedoms can be enjoyed only when they 
are guaranteed by the right to take legal action. However, this right 
ts circumscribed by the strict conditions defined by jurisprudence, 
which may be summarized as follows: so far as admtssibility with 
respect to the person bringing the action ts concerned, the 
applicant must be competent, entitled to act and have a positive, 
concrete, legitimate, legal and present interest in the case; so far as 
admissibility with respect to the object is concerned, the applica
tion must be in conformity with the law, must be submitted within a 
certain time and must have not yet been heard. 

(25) Article 30 of the Universal Declaration of Human Rights 
clarifies article 29, paragraph 2, of that Declaration. The phrase 



.. everyone shall be subject only to such limitations as are 
determined by law solely for the purpose of . . " is open to 
misinterpretation, since 1t implies that the limitations referred to 
can only be those expressly provided for by law In fact, over and 
above the limitations established by law, it must always be horne m 
mind, as regards the State, the Group and the individual. that 
rights and freedoms can in no circumstances be disregarded and 
that nothing can JUStify their violation. 

SOMALIA 

[29 January 1976] 

(1) The Charters of 1969 and 1971, issued by the Supreme 
Revolutionary Council, have the character of a constitutiOn in 
Somalia and have replaced the pre-revolutionary Constltutwn. 
which was abolished by Decree No. 38 of 24 July 1970. 

(2) In accordance w1th these Charters, exercise of fundamental 
rights and duties is guaranteed to all Somali citizens without any 
restnctions save those provided for b) Somali laws and which are 
necessary to protect the national security of Somalia (Law No. 54 
of 10 September 1970 and Public Order Law No. 21 of 26 August 
1963), public health or morals, or the rights and freedoms of 
others. 

( 3) The restnctwns referred to above are >et out 111 vanou., 
articles of the Penal and Civil Codes of Somalia 

SWEDEN 

[5 February l<i76] 

( 1) The Swedish ConstitutiOn provide> that regulations. relatmg 
to certam specified matters must be established by law. Such 
matters include provisions on the relatiomh1p between individuals 
and the commumty that concern obligations for the individual or 
otherwise mterfere with his personal or economic affalfS. The basic 
provision on the subject IS found 111 chapter 8, article 3, which 
reads: 

"ProvJ>IOil'> concerning the relations between private subjects 
and the community which concern obligations incumbent upon 
pnvate subject> or which otherwise interfere in the personal or 
economic aftaJrs of pnvate subJeCb shall be laid down by law 

"Such provisions are, 111ter alia: provisiOns which restnct the 
freedoms or right>, or such other protection which 1s granted 
Swed~>h natwnals under Articles 1 to 3 of Chapter 2, proviSIOns 
regarding criminal acts and the legal consequences of such acts, 
provisions regardmg taxes payable to the State, and provisions 
regarding requisition and other such d~>po'>ition." 

(2) However, the Constitution empowers Parliament to a certain 
extent to authorize the Government. by law, to issue regulations, in 
the form of decree>. on the matters dealt wJth 111 article 3. The areas 
Withm wh1ch such authonzation may be g1ven are defined in the 
Constitution. 

(3) Similarly, provisions concerning the statm of individuals and 
their 111terrelatwnships must be laict down by law. Thus. chapter H, 
article 2, reads: 

"Provi>ions relating to the personal statm. of private subjects or 
to their personal and economic Interrelationships shall be laid 
down by law 

"Such proviSIOns are, inter alza: 

"!. provisions concermng Swed1sh citizenship; 
"2. prov1siom concerning the right to a family name, or 

concerning marnage and parenthood, hentage. and testaments. or 
other family affairs; 

"3. provisions concerning the right to real estate and movable 
property, concermng contracts, or concermng companies, associa
tions, communities and foundations." 
(4) It should be noted that, accordmg to the Constitution, 

Parliament alone enacts laws. Any adopted Act of law mu&t be 
promulgated by the Government without delay. Furthermore, no law 
may be amended or repealed except by law. 

(5) Courts and administrative authorities have a certain controlling 
function in respect of the compatibility of laws and regulations with 
the Constitution. It is, for instance. incumbent on them to satisfy 
themselves that the Government acts within its competence when 
issuing regulations in the form of decrees. Similarly, when applying 
laws enacted by Parliament, courts and administrative authorities 
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must make a formal examination of the laws. Theoretically. they 
must examine not only whether an Act of law has been adopted and 
whether, from a formal point of new, the dec1sion was taken in 
conformity with the ConstitutiOn, but also whether the content of the 
law is in conformity with the Constitution. It IS true, however, that 
the courts and admimstrative authorities have displayed great caution 
in using their prerogative to examine the compatibility of laws and 
regulatwns With the Constitution, and it is generally held that a law 
should only be set aside if it is. manifestly in conflict w1th the 
Constitution. 

(6) The ConstitutiOn embodies a number of provisions safeguard
ing human rights and fundamental freedoms. These provisions are 
reproduced below: 

"Chapter 2. Fundamental freedoms and nglzts 

"Article I. Every citizen shall in relatiOn to the community be 
guaranteed: 

"1. the freedom of express.wn and the freedom of the press· 
the freedom to communicate information and express opmions 
either orally, in wnting. in pictorial representations, or 111 any other 
way, 

"2. the nght to informatwn: the right to obtain and receive 
information, 

"3. the freedom of assembly: the freedom to arrange and to 
participate in meetings. 

"4. the right to demonstration: the nght to express opmions on 
public grounds. e1ther 111d1vidually or 111 group&, 

"5. the freedom of assocJatwn: the freedom to jo111 with other~ 
in umons, 

"6. the freedom of rehgwn· the freedom to Join with others in 
rcligwus communities and to practice one's religion, 

"7. the freedom of movement: the freedom to move w1thin the 
Realm and to leave the Realm 

"Article 2. Every citizen >hall be protected agamst any pubhc 
authority compelling h1m to belong to any association or religious 
commumty or to make known h1s opimons. 

"Article 3. Every citizen shall be protected agaimt bemg 
subjected by any public authority to bodily search or other forced 
encroachment on h1s bodv. to anv search of hi> home, or to anv 
encroachment on his. corre&pondence or on his postal or tele"
commumcatwns, or to eavesdropping 

"Article 4. With regard to the freedom of the press and the right 
to have access to public documents, the Freedom of the Press Act 
shall apply. Other prov~>wm elaborating more in detml the 
freedoms and rights and the protectwn referred to m ArtiCle> 1-3 
shall be enacted in the manner prescnbed 111 Chapter 8. 

"Article 5. Any trade union and any employer or associatwn of 
employers '>hall have the nght to take strike or lock-out action or 
any similar measures, except as otherwJse provided by law or 
ensuing from a contract " 

"Chapter 8. Laws and other regulatwns 
"Article I. No law or other regulation may Imply that a >entence 

for capital punishment can be pronounced 

"No law or other regulation may imply that 1t shall be pos>ible to 
expel a Swedish national from Sweden or otherw1se prevent a 
Swedish national from return111g to Sweden, or that it shall be 
possible to depnve a Swedish national who is resident 111 Sweden of 
his Citizenship except in a case where he is or at the same lime 
becomes a national of another state. 

"No law or other regulation may Imply that it shall be possible to 
1mpose a penalty or other penal sanction on account of an act 
which was not subject to any penal sanctwn at the time it was 
committed, or to impose a more severe penal sanctwn on account 
of the act than that which was prescribed at that time. What has 
thus been prov1ded with respect to penal sanctwns shall likewtse 
apply w1th respect to confiscation or any other specwllegal effects 
attached to criminal acts. 

"Any pnvate subject shall be guaranteed the right to obtain 
compensation, according to principles to be determined by law, in 
case h1s property is requisitioned by way of expropriation or other 
such means of disposition." 



"Chapter 11. Judicial and general admnustratwn 
"Arttcle I . ... 
"A court other than the Supreme Court or the Supreme 

Admm1strative Court shall be instituted by virtue of law. No court 
may he instituted for an act already committed, nor for a particular 
dispute or otherwise for a particular case. 

"Arllcle 3 . ... 
"If an authority other than a court has deprived a pen,on of his 

liberty on account of a cnmmal act or a susp1cion of such act, such 
person shall be entitled to have the matter !ned by a court without 
undue delay. Thi~ provisiOn shall hkewise apply if a Swed1sh 
natwnal for any other reason than mentioned above has been 
coercively taken into custody. In the last-mentioned case, an 
exammation by a board shall rank equally with the tnal of a court, 
provided that the composition of the board is governed by rules of 
law and the chairman of the board shall be or shall have been a 
permanent JUdge." 

(7) The questiOn of the constitutional protectiOn of fundamental 
rights and freedoms has not been finally determined but is still under 
consideration A Government Commission was appointed in 1973 
with the task of studying. mter alia. the poss1bihty of extendmg the 
protectiOn g1ven by the ConstitutiOn to fundamental nghts and 
freedoms. In 1975, this Commis!>wn submitted its report, m which It 
proposed extended constitutiOnal protection fur vanous fundamental 
rights. These propo,ab are at present being considered by the 
Government. Proviswns which elaborate 111 more detaiL or which 
restrict, the rights and freedoms embodied m articles I to 3 of chapter 
2 may be enacted by law The other proviS!om rclat111g to 
fundamental nghts and freedoms may, however, be amended only m 
the manner set forth in the ConstitutiOn for the amendment of 
fundamental law;, i c. hy way of two Identical dec!'ions by 
Parliament. 

(8) Notwithstanding the pron~ion' of article 3 of chapter 8. the 
Government may, according to article 7 of the sam.: chapter. with 
authorization by law, Issue regulations by way of decrees conccrnmg 
matters other than taxes, provided that the regulatiOns relate to such 
issues as, inter aha: (a) protectiOn of life. personal security or health: 
(b) foreigners' residence or SOJOUrn in the realm: (c) order on public 
grounds: and (d) teach111g and education In any of the'e matters, the 
Government may, upon authonzatwn bv law, also prescribe by way 
of decrees that one or more provision' of such law shall commence or 
cease to be applied This shall apply even if the relevant proviSion 
restricts any of the freedom<, or rights or such other prm'J'>JOn wh1ch i' 
granted to Swedish nationals under articles 1 to 3 of chapter 2 

(9) Furthermore, the Government may abo, upon authonzatwn by 
law, Issue regulations by way of decrees prohibiting the disclm,ure of 
matters about which a person has acquired knowledge dunng puhhc 
service or in the fulfilment of puhhc du!Je>. An authonzation, as 
mentiOned under this paragraph, shall not, however. include the nght 
to Issue regulations which in any respect; other than those indicated 
in the preceding sentence restnct any of the freedoms or rights or 
such other protectiOn as IS granted to S""edish nationals under arlicles 
I to 3 of chapter 2. Nor shall ;uch authonzatwn 111clude the right to 
Js>ue regulations providing for any legal consequence of a criminal act 
other than fines. Regulations issued by the Government hy virtue of 
authorizations shall be submitted to Parliament for examination and 
approval, if Parliament so decides. 

( 10) Sweden ha;, subject to only a few reservatiOns. adhered to 
several conventions and agreements in the field of human nghts, for 
example, the Euopean ConventiOn on Human Right,, the Interna
tional Covenant on Economic, Social and Pohlical Rights and the 
International Covenant on Civil and Political Rights The ratification 
of these instruments did not make It necessary to enact any new 
legislation, but the obligations undertaken were considered to be in 
conformity with existing laws. 

(11) Most of the provisiOns governing the obligations in these 
instruments allow restnctions and other limitatiOns to be made. for 
instance when these restrictions are prescribed by law and are 
necessary in a democratic society in order to safeguard various 
enumerated interests. From what has been smd earlier, it is clear that 
accord111g to the Swedish ConstitutiOn such restrictiOns must be 
established by law or upon authonzation by law. No special 
observatiOns Will be made in this connexwn with regard to the 
notions and terms used to denote these interests, but guidance will 
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have to be sought 111 this respect in the preparatory work on the 
111struments. 

( 12) It should be recalled that, to deal with cases in which a person 
considers himself to be treated in a manner contravening obligations 
which S""eden ha> undertaken under the above-mentiOned 111>tru
ments, Sweden has recognized: (a) the right of an individual to lodge 
applications with the European CommissiOn of Human Right\. as 
well as the compulsory JUnsdiction of the European Court of Human 
Righb (articles 25 and 48 of the European Conventwn): (h) the 
competence of the Human Rights Committee established 111 accord
ance with the International Covenant on Civil and Political Rights to 
receive and consider communicatiOns to the effect that a State party 
clmms that Sweden is not fulfilling Its obhgatwn; under the 
Covenant; and (c) the competence of the above-mentioned Commit
tee, in accordance with the Optional Protocol to the International 
Covenant on Civil and Polillcal Rights, to receive and con>Jder 
commumcatwns from 111div1duab subject to its jurisdiction who clmm 
to be victims of a violation by Sweden of any of the rights set forth 111 

the Covenant. 

(13) Individuals (Swedish natiOnals and ahens) who claim that their 
nghts and freedoms as set forth in these instruments have been 
violated not onlv have an effective remedv before a national 
authonty hut may· also submit their cases to inte.rnatwnal organs. The 
individual has by these means been afforded adequate opportumties 
for the safeguarding of his interests; for example, he may have an 
impartial investigation earned out 111 order to ascertain if Sweden has 
unduly restricted certain rights and freedoms. 

( 14) There are a great many tasks incumbent upon the admimstra
tive-State, regwnal or local-authonties which are of the nature of 
services in which the element of adm111istration of law is insigmficant 
or non-existent Many ol these authonties, however, also apply rule' 
of law of great importance to private subjects The deciswns of the 
adm111istrat1ve authontJe> 111 matters of law can normally be appealed 
agamst, and the exammatlon of an appeal IS 111 many case; a matter 
for an admmistrative court 

(15) Furthermore, Parliament shall elect one or more ombudsmen 
(there are currently three) for the purpme of supervising the 
applicatiOn of laws and other 'tatutes 111 public service. An 
ombudsman may inillate legal proceeding~ under penal law against a 
civil servant. but where he find' that there are grounds for cntiCism 
he may also confine himself to a mere statement Complmnts may 
abo he submitted to the Chancellor of Jmt1ce, who I'> appo111ted by 
the Government but whose functiOns are m this re;pect Similar to 
those of the parliamentary ombudsmen. 

THAILAND 

[.?2 September 1975] 

( 1) The Constitution recogmzes the follow111g mdividual rights and 
freedoms: the nght and freedom to follow one's chmce of religious 
hehef: the nght to speech, writ111g, pnntmg and publicatiOn, the nght 
to educatwn: freedom of assembly. freedom of communication; 
freedom to form associatiOns: and freedom to form political parties 
By exerci,ing the-,e rights the individual IS able to fulfil his duty to 
man and to the commumty. 

(2) The fact that the above-mentioned nghts and freedoms are 
recognized b) the Constitution means that the indiVIdual's exercise of 
them mw.t he respected hy others. 

(3) Sect JOn 53 of the Constitution spec1fie<> that no per;on shall 
exercise h1s rights and freedoms in opposition to the nalion. religiOn, 
the King or the Con;lltution. 

(4) Derogations from human rights are prevented by section 312 of 
the Penal Code, according to which slavery or the causing of any 
person to he in a position similar to that of a slave is liable to 
punishment or impnsonment, and torture or any 111human treatment 
of a person i; deemed a crime. Under section 35 of the ConstitutiOn, 
any statement obtained by torture. threat, coercion or any act which 
causes the statement to be made involuntarily is inadmissible 
evidence. 

(5) According to section 6 of the Constitution, any law which 
contradicts or is inconsistent with the Constitution is deemed 
unenforceable and, in the event of doubt, the deciSIOn of the 
Conslitutional Tribunal is deemed final 

(6) Section 2 of the Penal Code stipulates that a person shall be 
criminally punished only when his offence is deemed a crimmal 
offence by law The pumshment inflicted must be in accordance with 



the terms estabh;hed by the law m force at the time the offence was 
committed 

(7) The Legislative Assembly may issue a law restricting indiVIdual 
nghts and freedoms only where th1s is permitted by the ConstitutiOn. 
as. for mstance. m such cases as the employment of forced labour for 
the purpose of ensunng national secunty. expropnatwn for purposes 
of pubhc utility or public interest (including land reform). or 
prohibition of the right of assembly dunng a state of armed conflict. 
war or emergency. 

(8) The admmistrative and executive authonties mav re5tnct the 
nghts and freedom; of the people only w1thm the limits established 
by law. 

(9) Only the court can exercise judicial power. and an Ill Jured party 
has the right of acess to the court in accordance with sectiOn 55 of the 
Code of Civil Procedure and sectiom 3, 4. 5 and n of the Code of 
Crimmal Procedure. The right of a marned woman to lodge a 
complamt is exercised through her husband and that of a minor child 
through h1s legal guardian. 

(10) Section 3n of the Constitution provides that when a criminal 
court case has been completed, an appeal for a retnal may be lodged. 
If at the retrial the defendant IS proved innocent, he IS entitled to 
compensation and the restoratiOn of rights 

(11) Section 40 of the ConstitutiOn prohibits the exercise of 
freedom in speech. writmg. pnntmg and puhhcatwns if such exercise 
mJure5 the rights of others. their freedom. honour and reputation. or 
1f 1t would have an adverse effect on the moral or phy,Ical well-being 
of the public. Sectwn 40 further proh1b1ts exercise of those freedoms 
to cause pubhc disorder. 

( 12) Section 43 of the Constitution provides that the nght to 
assemble peacefully and without arms must not jeopardize the 
mamtenance of pubhc order or deprive the general public of the use 
of public places. 

( 13) No particular re5tnctions on the exercise of nghts and 
freedoms have been imposed for the protectiOn of "welfare". but 
sectwn 88 of the Constitution provides that the State must promote 
and support public and private social works for the welfare and 
happiness of the people. Section 86 provides that the State must 
adopt a demographic policy appropnate to natural resources and 
economic and social conditions and mmt promote technology for the 
purpose of economic and social development and national secunty 
Section 92 provides that the State must promote pubhc health. 
includmg family health. and take care of the health of mdividuals. 
Sectwn 93 provides that the State must keep the environment clean 
and elimmate pollution which Jeopardizes the health of the people 

(14) Section 40 of the Constitution stipulate; that restnctions may 
he imposed on the freedoms of speech. wntmg. printmg and 
puhhcation in the mterest of natwnal securitv. and section 86 
recogmze5 State responsibility for national security through economic 
and social development. 

( 15) Sectwn 37 of the Constitution states that the use of forced 
labour 1s prohibited except for the purpo,es of averting 1mmment 
public calamity. 

( 16) As to the apphcatwn of article 30 of the Universal Declaration 
of Human Rights in relatiOn to the provi;ions of article 29. an 
ob;ervation must he that m]mtlce must not prevml as the result of 
allowing individuals or the State to enjoy unlimited nghts and 
freedoms. 

UKRAINIAN SoviET SociALIST REPUBLIC 

[8 June 1976] 

( 1) In the Ukramian SSR. under the Constitution of the Repubhc. 
citizens are granted and guaranteed a broad range of human rights 
and freedom; in the political. social. economic and cultural sphere;. 

(2) The freedom of the individual and his full and comprehensive 
development under socialism are not the same thmg as giving free 
reign to the individual will. The interests of society as a whole require 
the establishment of specific norms of conduct binding on all and 
some limitation of the interest of the individual m favour of social 
interests. 

(3) In the Ukraiman SSR. this can be seen from the fact that. 
where appropriate. the State ensures the protection of citizens' 
individual rights from unlawful mfnngement by particular organs of 
the State and offiCials, as well as by citizens. It lays down various 
forms of sanctions against persons breakmg the laws of the Ukram1an 
SSR. For example. criminal law lists criminal acts and lays down 
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correspondmg puni~hment. The norms contamed in the crimmallaw 
and crimmal procedure. adm1mstrative and corrective-labour laws 
provide for cases where certain limitations on the actions of a citizen 
wh1ch might damage the rights and interests of other members of 
;ociety. as laid down by law. are necessary and permiSsible in the 
interests of society. 

( 4) These legal hm1tations of individual inviolability include tho;e 
specially unposed for this purpose by authonzed competent State 
organs (the Deputy Public Prosecutor's Office. the m1htw. etc.) m the 
cases and m the manner prescribed hy law. These limitations. 
however. do not constitute violatiOns of citizen~· rights m respect of 
which the necessary legal measures are adopted. 

(5) Thus. the nghts and f1eedoms of Citizens in the Ukramian SSR 
may he subject only to the lim1tatwns provided tor by law in order to 
ensure the necessary recogmtwn of and respect for the right; and 
freedoms of others and to satisfy the JUstified reqmrement; of 
morality. wcial order and the general welfare of the soc1ahst 
society65 This is fully in accordance with the provisions of article 29. 
paragraph 2. of the Universal DeclaratiOn of Human Rights 

UNION OF SoviET SociALIST REPUBLics 

[6 Mav 1976] 

(1) Relations between a sociahst State and the citizen are formed 
on the baSis of umty and co-operatiOn between the md1ndual and 
society. 

(2) The harmonious combmation of State and individual mterests 
in social hfe under socialism represents one of the most Important 
element' of socialist democracy. 

(3) Sociahst democracy grants to the workers the widest rights and 
hbertle; on the basis of equaht). without any discrimmatwn 
whatsoever. The5e right; are assured and guaranteed hy the ;ociah-.t 
structure and by society as a whole. With which the individual I> 

mdissolubly hoked m all fields and spheres of his actmty. 

(4) ConstitutiOnal rights and freedoms m socialist wc1ety lay down 
the rights of CitiZens to receive from the State and 'oc1ety the 
necessarv material conditions for their ex~;tence. the satisfactiOn of 
their sociO-cultural and spiritual needs. their participation in the 
control of social and State affairs. and their per~onal freedom. 

(5) Chapter 7 of the ConstitutiOn"" ;ets forth the basic rights. 
freedoms and duties of citizens of the USSR. 

(n) The following proVISIOns of the Constitution. among others. 
provide for hmitation~ or rt.>striction~ on the exerCI'it.' of certmn 
human rights: 

"Article 39 (second paragraph). En]ovment bv Citizens of then 
nghts and freedoms must not be to the detnment ·of the mtere;h of 
;ociety or the state. or infringe the rights of other citizens ... 

"Article 55. Citizens of the USSR are guaranteed invwlab1hty of 
the home. No one may. without lawful grounds. enter a home 
against the will of thme res1dmg m 1t." 

"Article 65. A citizen of the USSR is obliged to rc~pect the nghts 
and lawful interests of other person,, to be uncompromising 
towards anti-social behavwur. and to help maintain pubhc order." 
(7) The Const1tutwn provide; further for the following remedies 

available to r·wzens again5t vwlatwns of their nght; and freedom': 

"Article 57 (second paragraph). Citizens of the USSR have the 
right to protectiOn by the courts against encroachmenb on then 
honour and reputation. life and health. and personal freedom and 
property." 

"Arllcle 58. Citizens of the USSR have the right to lodge a 
complaint agamst the actions of officials. state bodie~ and pubhc 
bodies. Complaints ;hall be examined according to the procedure 
and withm the time-hm1t established by law. 

"Actions hy officials that contravene the law or exceed then 
powers. and mfnnge the rights of citizens. may be appealed agamst 
in a court in the manner prescribed by law. 

65 In this connection, see the relevant proviswns of the new 
ConstitutiOn of the USSR, adopted on 7 October 1977. in the 
comments of the Government of the USSR. below. 

66 The references to the Constltullon have been updated; the 
quoted articles are from the Constitution (Fundamental Law) of the 
Umon of Soviet Socwlist Republics. adopted at the seventh (special) 
session of the Supreme Soviet of the USSR. Ninth Convocation. on 7 
October 1977 (Moscow, Novosti Press Agency. 1977). See also 
above, part one. para. 95. 



"Citizens of the USSR have the nght to compensatiOn for 
damage resulting from unlawful actions by state organizations and 
public organizations, or by officials in the performance of their 
duties." 

VENEZUELA 

[29 July 1976] 

(1) The notion of the community should comprise the State 
entity, made up of the following elements: territory. population 
and power. 

(2) The populatiOn is composed of all persons in the territory. 
whether natiOnals or foreigners. 

(3) Power is understood m two directions: from the top 
downwards, wh1ch prevents anarchy; and from the bottom 
upwards, which IS the will of the people democratically expressed. 

(4) In addition to the above-mentioned elements, which should 
comprise the State entity, there are others wh1ch must not be 
underestimated when analysing such a complicated reality as the 
State; for example. the unity of language, customs, mstitutions, 
folklore, history. etc .. which shape the national sentiment. 

(5) The community, identified with the reality of the State. 
1mposes duties and limitations on individuals in the exercise of 
their rights. The following are among the limitations set by certain 
provisions of the Constitution: 

(a) Limitations imposed by the pnnc1ple of respect for the nghts 
of others and for public order: 

"Article 43. Every person shall have the right to the free 
development of his pen.onality, subject to no limitations other 
than those deriving from the rights of others and from the public 
and social order.·· 
(b) Samtary inspectiOns in accordance w1th the law: 

"Article 62. The home shall be mvwlable. It mav not be 
broken into except to prevent the commisswn of a crime or to 
carry out decisions of the courts, in accordance w1th the law. 

"Sanitary inspections wh1ch are to he made in conformity with 
the law shall not be earned out except after due notice has been 
given by the offic1ab who order them or who are to make them." 
(c) LimitatiOns on the nght to correspondence: 

"Arllcle 63. Correspondence mall its forms shall be inviolable. 
Letters. telegrams, private papers and any other means ot 
correspondence shall not be se1zed except by judic1al authonty, 
subject to the fulfilment of the legal formalities and the 
mamtenance in every case of due secrecy respectmg domestic 
and private affairs that have no relation to the proceedings m 
course. Books, rece1pb and accounting documents may be 
inspected or audited only by competent authontJes in conformity 
with the law." 
(d) Limitations on the nght to free movement· 

"Artrcll' 64. Every person shall have the nght to travel freely 
through the natiOnal territory. change his domicile or residence, 
leave the Republic and return thereto. bring his property into 
the countrv or take it out. with no other limitations than those 
established by law. Venezuelans may enter the country without 
the necessity of any authorizatiOn whatever. No act of public 
power may establish against Venezuelans the penalty of banish
ment from the national territory. except as commutation of some 
other penalty and at the request of the guilty party himself." 
(e) Limitations on freedom of worsh1p: 

"Article 65. Every person shall have the right to profess h1s 
religious faith and to practise his religion, privately or publicly, 
provided 1t is not contrary to public policy or morality. 

"Religious faiths shall be subject to the supreme inspection of 
the National Executive, in conformity with the law. 

"It shall not be lawful to invoke religious beliefs in order to 
avoid complying with the laws or to prevent any person from 
exercising his rights." 
(f) Legal limitation on freedom of thought: 

"Article 66. Every person shall have the right to express his 
thoughts orally or in writing and to make use of any means of 
dissemination, without previous censorship; notwithstanding the 
above, if any person makes a statement which constitutes an 
offence, he shall be liable to penalty, m conformity with the law. 

"Anonymity shall be forbidden. Propaganda in favour of war 
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shall be prohibited and likewise propaganda offensive to public 
morality and propaganda for the purpose of inciting to disobedi
ence of the laws; nevertheless. analysis or criticism of legal 
principles shall not be repressed." 
(g) Limitations on the right of association: 

"Arucle 70. Every person shall have the nght of association for 
lawful ends, in conformity with the law." 
(h) Limitations on freedom to meet with other persons: 

"Article 71. Every person shall have the nght to meet with 
other persons, publicly or privately, Without previous permi>
sion. for lawful ends and without arms. Meetings in public places 
shall be governed hy law." 
(r) Social function of the nght to own property: 

"Article 99. The right to own property JS guaranteed. By virtue 
of its social function, property shall be subject to the taxes. 
restnctions and obligations 1mposed by law for purposes of 
public benefit or the general interest " 
(j) Limitation on the right to demonstrate: 

"Article 115. Citizens have the right to demonstrate peacefully 
and Without arms. subject only to the conditions established hy 
law." 

( 6) Another way of limiting or restricting the exercise of human 
rights is by means of a decree suspending guarantees, when the 
country is considered to be in a state of emergency. The constitutiOnal 
guarantees which may not be suspended are: the nght to life: the 
right not to be sentenced to perpetual or infamous punishments; and 
the right not to be held mcommunicado or subjected to torture or 
other treatment that causes physical or moral suffenng. 

(7) The judicial guarantees, also known as means of defence of the 
individual, in Venezuela are: 

(a) Recourse to habeas corpus, provided form the fifth transitiOnal 
prov1sion of the Venezuelan Constitution: 

" ... the fifth transitiOnal prov1sion of the Venezuelan Con
stitution now in force pwvisionally establishes amparo de Ia 
libertad personal as a remedy against arbitrary or illegal detention: 
this is clearly another name for habeas corpus m its accepted seme. 
Indeed the Ministry of Justice has recently drawn up a 'Habeas 
Corpus Bill'. ";67 

(b) Recourse to the courts against acts of the Government. In 
Venezuela, actwns relating to administrahve acts are: 

(1) PetitiOn for annulment on grounds of illegality or abuse of 
power. provided for in article 121 of the ConstitutiOn. 

"Article 121. The exercise of Puhhc Power carries With it 
individual responsibility for abuse of power or for violation of the 
law." 
(ii) Petition to the plenary court, which may be made m three 

ways: 
a. To obtain reparatiOn for damage or injury resultmg from 

extra-contractual responsibility of the Admmistration; 
b. To settle disputes arising out of the contracts entered into 

by the AdministratiOn. out of concessions granted hy it. or 
out of 1ts refusal to grant concessions to persons clmming a 
right thereto; 

c. To secure the restoration of subJective legal situatiOns 
impaired hy administrative action 6H 

The last-mentioned petitions are heard by the Sala Polihco
Admmistrativa (Political-Admimstrative Divis10n) of the Supreme 
Court of Justice, m accordance with the fifteenth transitional 
provisiOn of the Constitution. 

(8) Petitwns on grounds of unconstitutionality: in Venezuela. this 
action takes two forms: verification of the Constitution in a particular 
case at the request of a party or of the authorities; and popular action 
to secure a declaration of unconstitutionality, which is provided for in 
paragraphs 3 and 4 of article 215 of the Constitution: 

"Article 215. The Supreme Court of Justice shall have the 
followmg functions: 

67 H. Fix Zamudio, "Latin American procedures for the protection 
of the individual", Journal of the international Commission of Jurists 
(Geneva), vol. IX, No. 2 (December 1968), p. 69. 

68 E. Lares Martinez, Manual de derecho administrativo, 2nd ed. 
(Caracas, Universidad Central de Venezuela, 1970), p. 563. 



"3. To declare the total or partial nullity of national laws and 
other acts of the ·legislative bodies that are in conflict With this 
Constitutian; 

''4. To declare the total or partial nullity of state laws, municipal 
ordinances and other acts of the deliberative bodies of the states 
and mumc1palities that are in conflict with this Constitution." 
(9) The jurist Fix Zamudio states the following with respect to 

popular action to secure a declaration of unconstitutionality, for 
which provision is made in Venezuela's constitutional law: 

" ... any citizen, even though he is not directly affected. may 
appeal to the Supreme Court . . . to declare unconstitutional laws 
that he alleges to be contrary to the Constitution. If such a 
declaration IS made by the Supreme Court, 1t becomes binding 
upon all persons."69 

(10) With regard to the supremacy of the Constitution, the 
Supreme Court of Justice has stated the following: 

" ... the National Constitution itself, which IS the pnmordial 
source of every law, so that there can be no rule which conflicts 
with that supreme law which is the fundamental charter of the 
nation"JO 
( 11) With regard to action to secure a declaration of unconstitu

tionality, it has expressed the following opinion: 
"If the principal action is for a declaration of nullity of a law or 

ordinance, the action must be brought before the Supreme Court 
of Justice, sitting in plenary. or before the Sala Politico
Administrativo of the Supreme Court. as the case may be. But if. 
in any action, a request is made for application of a law. ordmance, 
or any administrative act. it is sufficient for the defendant, if he 
considers such law, ordinances or acts to be m conflict with the 
National Constitution. to plead that the Constitutwn must prevail; 
and if it is found that the Constitution has indeed been mfringed by 
such legal or administrative provisions. any Judge is competent so 
to declare, for the purposes of the case in question only, unlike a 
declaration by the Supreme Court made pursuant to popular 
actwn. which takes effect erga omnes. " 71 

( 12) Verification of the Constitution in a particular case IS prov1ded 
for in the Code of Civil Procedure, in the followmg terms: 

"Article 7. When the law m force, applicatiOn of which is 
requested, conflicts with any provision of the Constitution, the 
Courts shall apply the latter preferentially." 
( 13) Even if it is not requested by the parties, such a declaration of 

inapplicability must be made by the authorities in virtue of the 
obligation to uphold the supremacy of the Constitution. But 
inapplicability of a conflicting law may not be declared generally and 
absolutely, erga omnes; hence the disputed law remains in force and 
is applied in any other cases until it has been declared null and void. 
on grounds of unconstitutionality, by the Supreme Court of Justice, 
which has exclus1ve competence. To sum up, this provision empowers 
the ordinary court judges to verify the Constitution as and when 
required in cases they try. giving preference to its rules over any other 
provision of positive law. but only in the particular case being tried 
Their judgement has suspens1ve and temporary effects in the case at 
issue, but never results in nullity.72 

D. Comments by specialized agencies relating to limita
tions on the exercise of human rights and fundamental 

freedoms 
97. The Secretary-General, on behalf of the Special 

Rapporteur, transmitted to specialized agencies a 
questionnaire in connection with the present study. The 
following information relating to limitations on the 

69 Fix Zamudio, lac. cit., p. 76. 
70 A. R. Brewer-Carias, Jurisprudence de Ia Corte Suprema, 

1930--1974, and Estudios de derecho administrativo, vol. I. Ordena
miento constitucional y funcwnal del Estado, p. 85. 

71 J. Garay and H. Ramirez Letourneau, Jurisprudencia Venezola
na, 1968, 1st semester (Caracas. Ramirez and Garay. 1968), vol 
XVIII, p. 350. 

72 Cbdigo de Procedimiento Civil Venezolano, with commentary by 
Dr. Armando Hernandez Breton, 5th ed. (Caracas, Editorial "La 
Torre"). 
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exercise of human rights and fundamental freedoms 
was received in response to the questionnaire: 73 

INTERNATIONAL LABOUR ORGANISATION 

(ILO) 

[17 September 1975] 

(a) Provisions of international labour conventwns relating to 
limitatwns on rights and freedoms 

(1) The International Labour Conference and the ILO supervisory 
bodies have consistently applied the general principle that limitations 
on or derogations from the protection afforded and nghts granted by 
mternational labour conventions can only be imposed under the 
express terms of the conventions themselves. 

(2) Provisions authorizing such limitations or derogations in 
precisely defined circumstances are to be found in the following 
conventions, classified by subject-matter: 
Fundamental human nghts 
Forced Labour Convention, 1930 (No. 29), art. 2, para. 2; 
Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87) arts. 8 and 9; 
Right to Organise and Collective Bargaining Convention. 1949 (No. 

98), art. 5; 
Discnmination (Employment and Occupation) Convention, 1958 

(No. ll1). art. 4; 
Hours of work and related matters 
Hours of Work (Industry) Convention, 1919 (No. 1), art. 14; 
N1ght Work of Young Persons (Industry) Convention. 1919 (No.6). 

art. 7; 
Weekly Rest (Industry) Convention, 1921 (No. 14), art 4; 
Hours of Work (Commerce and Offices) Convention, 1930 (No. 30). 

art. 9; 
Hours of Work and Rest Periods (Road Transport) Convention. 1939 

(No. 67), art. 19; 
Night Work of Young Persons (Non-Industrial Occupations) Con

ventiOn, 1946 (No. 79), art. 4. para. 2; 
Night Work (Women) ConventiOn (Revised), 1948 (No. 89). art. 5; 
Night Work of Young Persons (Industry) Convention (Revised). 

1948 (No. 90), art. 5; 
Weekly Rest (Commerce and Offices) ConventiOn, 1957 (No 106), 

art. 13. 
Miscellaneous 
Labour Clauses (Public Contracts) Convention. 1949 (No. 94), art. 8; 
Indigenous and Tribal Populations Convention. 1957 (No. 107). art. 

12, para. 1. 
(3) Outside such specific cases. in accordance with the prmciple 

mentioned above, no limitations or derogations are permitted. nor 
are ratifications subject to reservations possible. Certain conventions 
do contain flexibility devices to take into account the diffenng levels 
of development of ILO members and to make ratification possible 
before the full level of protection provided for m the convention 
concerned is reached. Prov1sions of this kmd, which are des1gned to 
permit the gradual attainment of the standards la1d down, are not 
included in the present comments, which concentrate on the 
limitations that may be imposed in the interests of the community.74 

(b) Jurisprudence relating to ltmlfations on rights and freedoms 

Convention No. 29 

(4) The limitations on freedom from forced labour wh1ch result 
from the individual's duty to the community have already been 
examinedJS 

73 The replies of the specialized agencies were rece1ved on the 
dates shown in parentheses followmg the name of the agency. 

74 In connection with the ILO and human rights. see, for example, 
the important contribution made by N. Valticos. "The role of the 
ILO: present action and future perspectives" m B.G. Ramcharan, 
ed., Human Rights: Thirty Years after the Universal Declaration (The 
Hague, Martinus Nijhoff, 1979), pp. 211-231. 

75 See the comments of ILO in part one, para. 65. 



Convention No. 105 

(5) Although It does not make provisiOn for !Imitations. article 1 of 
Convention No. 105 is relevant to the question of limitations on 
rights. Ratifying States undertake to suppress forced or compulsory 
labour, inter alia. as a means of political coercion or education or as a 
punishment for holdmg or expressing political or ideological views: as 
a means of labour discipline: or as a punishment for having 
participated m stnkes. ~ 

(6) The Committee of Experts on the Application of Conventions 
and Recommendations (Committee of ExpertsF" has recognized that 
this provisiOn doe; not extend to punishment imposed m, a result of 
infnngements of the normal limitation; on the nghts and freedom~ 
concerned which mmt be accepted as normal safeguards agamst their 
abuse, and has referred in this regard to article 29 of the Universal 
Declaration of Human Rights, mdicating that 1t appears appropriate 
to take account of corre5ponding criteria in evaluating national law 
and practice In fields relevant to the prohibitiOn of forced or 
compulsory labour as a means of political coercion or education or as 
a punishment for holding or cxpressmg political or Ideological views 
(Report of the Committee of Experts, 1968, part three. para. 90). 

(7) As far as puni5hment for breaches of labour discipline with 
penalties involvmg an obligatiOn to perform work IS concerned. the 
Committee of Experts has considered it appropnate to distinguish 
between penalties imposed to enforce labour discipline as such 
(which the Convention requires to he suppressed) and penalties 
imposed for the protection of the general public mterest, although 
ansmg out of an act consititutmg a breach of labour discipline. 
Accordmgly, no incompatibility with the Convention is considered to 
anse where penalties (even if mvolvmg compulsory labour) are 
Imposed for breaches of labour discipline m certain c1rcum~tances. 
such as breaches impalfing the operatiOn of essential service~ or 
breaches committed in certain po;ts essential to safety or in 
C!fcumstances where life or health are endangered (ibid .. para 93). 

(R) Similarly, while the Convention prohibits forced or compulsorv 
labour as a pumshment for havmg participated m stnkes. the 
Committee of Experts, on the basis of preparatory work, does not 
consider it incompatible with Its terms to Impose penalties, even If 
Involving an obligation to work, for participation in strikes m 
essential services, I.e. those whose interruption would endanger the 
existence or wcll-bemg of a part or the whole of the population, 
provided that appropnate alternative procedures for the settlement 
of disputes are provided Similar restnctwns may be imposed. even m 
other undertakmgs or services. on persons occupying certain post~ 
essential from the point of view of safety. Stnkes may al~o be 
prohibited In emergenCies, provided the duration of the prohibition is 
limited to the period of immediate necessity (ibcd, para. 95)77 

Convention No. 87 

(9) Article 8 of Convention No. 87 requires employers and workers 
and their organizations, in exercising the rights provided for in the 
Convention, to respect the law of the land. but at the same time lavs 
down that the law of the land shall not be such as to impmr tho~e 
rights nor shall It be applied so as to 1mpa1r them. It has been 
emphasized that these provisions have a positive content, namely. to 
prevent the law or Its applicatiOn from encr6achmg on the rights 
recognized m the Conventwn.7" 

( 10) In examining the applicatiOn of these provisiOns. the 
Committee of Experts does not content Itself with examining the 
legislatiOn relatmg to trade unions, but refers abo to more general 
legislation which may have a beanng on the guarantees provided for 
m the ConventiOn (Report of the Committee of Expert,, 1959. part 
three, para. 157). It attaches particular Importance to national 

7" The report of the Committee of Experts on the ApplicatiOn of 
Conventions and Recommendations Is published each year as Report 
III (Part 4) to the International Labour Conference. 

77 For a fuller description of the practice of the Committee of 
Experts 111 relation to imitations of the kind descnbed above, 
reference may be made to the Report, 1968, part three, paras 
75-131 

7" See '"Comparative analysis of the International Covenants on 
Human Rights and International Labour Conventions and Recom
mendations", ILO, Officcal Bulletin, vol. LIL 1969, No.2, para. 54 
(b); and Trade Union Rcg!Hs and thecr Relation to Civc/ Ltberties 
(Geneva, International Labour Office. 1969). Internatwnal Labour 
Conference, fifty-fourth session. report VII, p. 23. 
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legislation governing the exercise of those civil liberties which are 
closely hnked With the effective enjoyment of freedom of assoCiatiOn. 
in particular freedom of assembly, freedom of expression and 
opimon, freedom from arbitrary arrest and the right to a fair trial. 
and freedom from arbitrary mterference With privacy As to freedom 
of assembly. the Committee of Experts has mdicated that "It rests 
with the authonties. who are responsible for the maintenance of 
public order, to decide whether meetmgs. mcluding trade union 
meetmgs. may m special circumstances endanger public order and 
security and to take adequate measures" 7 " As far as freedom of 
expression IS concerned, the Committee of Experts has pointed out 
that it would be affected by prior censorship of all means of 
communication and publication of trade union views, and that 
admmistrative measures for the control of publications and informa
tion and the granting and revokmg of licences should be subject to 
judicial review."" Freedom of trade unionists from arbitrary arrest 
can only be ensured If arrest and detention are accompamed by 
adequate judiCial safeguards, and, 111 cases of preventive detention of 
trade umonists under 'pecial powers m periods of emergency, such 
measures should be JUstified bv the existence of a senous emerrrencv 
and accompanied by adequate judicial safeguards applied witlnn a 
reawnable period." 1 Similarly, 'earche; of trade umon premises or 
the home'> of trade umonists should only be made in accordance with 
ordinary JUdiCial procedure' guaranteeing adequate safeguards."2 

Convenuon No. Ill 

(11) Article 4 of Convention No. 111 provide; that any measures 
affecting an individual who IS justifiably suspected of, or engaged m, 
activities prejudicial to the security of the State shall not be deemed 
to be discriminatiOn, provided there IS a right of appeal. 

(12) The Committee of Experts has held, first. that this require
ment excludes any measures taken not because of individual activities 
but by reason of membership of a particular group or community, 
secondly. that it applies only to "activities" (which must be proved or 
justifiably ,uspected on ;ufficiently serious grounds): and, thirdly, 
that it rests on the protectiOn of "the security of the State", wh1ch 
should be sufficiently narrowly defined to avoid the risk of coming 
into conflict with the policy of non-discrimination (Report of the 
Committee of Experts, 1963, part three, para. 47) In particular. 
measures de~Igned to protect the secunty of the State ;hould he 
clearly defined and so worded as not to form a basis for discrimina
tion based solely upon political op11110n (ibcd, 1971, part three, para. 
38). Even m the case of legislation based on the wording of the 
Conventwn itself, the Committee of Experts would be concerned to 
refer to other provisiOns of the natiOnal legislation which would 
clanfy the cucumstances 111 which a worker could be accused of or 
sentenced for engagmg in an activity prejudicial to the secunty of the 
State (chcd .. 1974, part three, p. 192) 

( 13) Secondly. the Committee of Experts has held that the 
requirement of "a right of appeal to a competent body established m 
accordance with national practice" (art. 4) of necessity presupposes 
the observance of certain mimmum critena: first, the body to which 
appeals can be made should be mdependent from admmistrative or 
governmental authorities, so that a mere right of appeal to the 
administrative or governmental authority hierarchically superior to 
the authonty that took the measure would not be enough: secondly, 
this body should offer guarantees of independence and Impartiality. 
and should be 111 a position to ascertain the reawns underlying the 
measures taken and give the appellant facilities for fully presentmg 
his case (chid . 1963, part three. para. 4R) 

(14) The provisions of Conventions Nos. 1. 6, 14. 30. 67, 79. 89, 90. 
94 and 106, concerning the hours of work and related matters, allow. 
in varying terms, for the suspension of the protection required under 
Convention No. 111 when in case of war or other emergency the 
national safety is endangered or the national interest reqmre' -it. In 
examimng the application of these Conventions, the Committee of 
Expert>, in requests addressed directly to the Governments con
cerned. has md1cated that It does not consider legislation in the 

79 Freedom of AssoCiation and Co//ecth·e Bargacnmg, General 
Survey by the Commlttee of Experts on the Applicatwn of Com·en
twns and Recommendations (Geneva, International Labour Office, 
1973), International Labour Conference, fifty-eighth sessiOn, report 
III (part 4 B), para. 133. 

80 lbcd., para. 134. 
"1 ibid .. para. 135. 
" 2 /bed., para. 136. 



following terms compatible with provision' of this kmd: 

Legislation perm1ttmg ;uch exemptions as the Go\ crnment may 
think fit in the public mterest: 

A provision under which exemptions could be permitted m re,pect of 
undertakmg-, \\orkmg for natwnal defence purpose;: 

An exception m ca;es of force maJeure likely to Jeopardize the 
operatiOn of the undertaking: 

An exceptiOn for undertakings rendering ;ervtces ot public interest: 

Exceptions granted for export purposes: 

A <>uspen;wn of the prohibitiOn ot mght work to meet an acute 
manpower -,hortage: 

LegislatiOn permitting exemptwns of undertakmg-, 1f thev would be 
unduly preJUdiced by the prohibition: 

Legt>lation permitting ;m,pension of the prolllbltwn if particularly 
important public, economic. social or other <>Imilar circumstances 
so warrant: 

Su,pension of the prohibitiOn because of economiC difficultic<> or 
unemployment. 

( 15) On the other hand, the Committe of Experb accepted 
legislation authorizmg exceptwns in the event of a catastrophe, 
tmmment danger or pubhc di;aster. 

(I h) Apart from the'c ;pectfic provtsions, it ha' been rccogmzed 
that war or other 'erious emergencies may atfect the po;stbility of 
giving effect to the term' of Conventions. 

FooD AND AGRICULTURE 0RGANIZ."\T!ON 

OF THE UNITED NATJO!'JS 

(FAO) 

[/IJ September 1975] 

( 1) With respect to hmitations on the exercise of human nght> and 
freedoms, there arc undoubtedly m>tances where legi'ilattve, regula
tory and admtnJ>trative action 111 such areas a; land tenure, agranan 
reform, water management, ennronment protection, resource con
'cn·ation and con,umer protectiOn will place certa111 re,tnctions on 
the exercise of property nghts and, more generally, on the use of 
pnvate or public rc;ources In thi' connection, It may he noted that 
the Umted Nat10m, ILO and FAO have Jointlv exam111ed certain 
que'olwns relatmg to possible changes 111 pn;perty and income 
dP;tnbutiOn hy a modification of exist111g tlscal legtslatton (lr law; of 
'ucce;,ion, which at present favour a relattvely small segment of the 
population, thereby re'itricting access to scarce productiOn re;ources 
and employment opportumttes for many member; of the community 
and thus restnctmg the exerctse of human right>.H3 

(2) It may be noted that article 17 of the Umversal Declaration of 
Human Rtghts IS 111tended to protect the right to own property. 
However, arttcle 29, paragraph 2, of the same Declaration permits 
hmttatiom on the exerci;e of nghts "for the purpose of ;ecunng due 
recogmtton and respect for the right; and freedom> of other' and of 
meeting the JUSt reqmrements of morality. public order and the 
general welfare 111 a democratic society". It would seem therefore 
that the criteria specified 111 article 29 could in general he 111voked to 
JUStify restnctiOns pl:!ced on tndividuals by legislative and other 
measures taken bv the authorities of member Staks 111 the fields 
mentiOned above: with a vtew to promoting or protectmg the 
111terests of the community, 111 particular for furthenng economic and 
wcial development. 

UNITED NATIONS EouCATIO~AL SciENTIFIC 
AND CLTL TURAL 0RGANIZA TJON 

(UNESCO) 

[3 September /975] 

(1) In each of the maJor spheres of competence of UNESCO, the 
limitatiOns on the exercise of an mdividual's nghts and the enjoyment 
of hts freedoms call for comments. 

Education 

(2) In this fundamental sphere, the problems which may arise in 
relatiOn to artJcle 29 of the Universal Declaration of Human Rtghts 
concern primarily access or admission to higher educatiOn. Article 
26, paragraph 1, of the Declaration <>tate~ that higher education 

"' See Progress m Land Reform: Sixth Report (United NatiOns 
publicatiOn, Sales No E.76.1V.5) 
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"shall be equally acce>sihle to all on the basis of merit". This 
wording, which is, doubtless intentionally, somewhat vague, has not 
been fully ob,erved in a great many countrie' wtth widely differing 
social systems. in whtch admission to higher education is limited 
through various procedures and methods--either because of the 
number of places available or to prevent unemployment among 
graduates m certain sectors or specialized fields--even for 111d1V1duals 
hav111g the ability needed to complete htgher studies with success. 

(3) Whatever the reason' for the5e hmitatiom, the authorittes 
concerned u'ually refer to other provisions of the Umversal 
DeclaratiOn of Human Rtghb 111 order to expla111 them: thus, the 
hmitation of the budgets for higher education. which often limits the 
places avatlable. i' usually explained hy reference to the overall 
situation of the natiOnal economy, 111 other word>. to the "general 
welfare 111 a democratic soctety" (art. 29, para. 2): where entry 1., 
limited 111 order to meet the reqUirements of the employment market. 
article 23, paragraph 1, ts usually cited ("Everyone has the right to 
work . . '") Here. the right to work IS 111terpreted, no doubt 
correctly, as a right to work in conformity with the ahthties and level 
of tra111ing of the person concerned. 

(4) The contradictions are obviom, and It would be dtfficult to make 
an overall JUdgement on all the mea>ures JUSt referred to. It may 
neverthele5' be recalled that the Second Conference of Mtmstcrs of 
Educatton of European Member State; considered thts problem and 
unammously adopted certain general pnnciples enabhng the discri
m111atory character of selectiOn measures which appear 111evitahle 111 
certa111 contexts to be at least partially elim111ated. These pnnciples 
dre conta111ed 111 paragraph 7 of the conclusion' of the Conference-"" 

(5) In additwn, the RecommendatiOn concernmg educatton for 
mternaltonal understanding, co-operation and peac; and educatton 
relating to human rights and fundamental freedoms, adopted by the 
General Conference of UNESCO at Its eighteenth session, conta111s 
provisions and concepts some of which may he regarded a<; restrict111g 
fundamental rights and freedoms. 

(6) Thus, articles 10 to 16 of that RecommendatiOn, concermng the 
ethical and civic aspects of apprenticeship. tram111g and action, are 111 
large part based on the spirit of arttcle 26 of the Umversal 
Declaratwn of Human Rtghts 

(7) The Internatwna1 Bureau of Education (BTE), for its part, 
prepared, as RecommendatiOn No. h4, a document on education for 
internatiOnal understanding a' an mtegral part of the curncula and 
life of the schooL which was adopted 111 196R by the Mmister' of 
Education. 

(8) Articles 24 and 25 of that document estabhshed pnnciples for 
civic and moralmstruction which reflect the aims of article 29 of the 
Universal Declaration. 

(9) In 1972, UNESCO published a brochure entitled Rzghts and 
Respomtbtlztzes of Youth and 111 pursuance ot resolution 1.322, 
adopted by its General Conference at its sixteenth sessiOn, organized 
in co-operation with the Danish authorities an mternational sem111ar 
on this subject from 15 to 21 May 1972. 

Exact and natural sciences 
(10) The Recommendation on the status of scientific rc;earchers 

adopted by the General Conference at its eighteenth ~esswn abo 
refer<; to certain hm1tations an,111g not only out of article 29 of the 
Umversal Declaration but also out of arttcle 27. paragraph I, which 
reads: "Everyone ha; the nght freely to participate in the cultural life 
of the commumty, to enjoy the arts and to ;,hare in scientific 
ad\,ancement and ib benefits " 

( ll) In part III, on the 111itial educatiOn and train111g of scientific 
re;earchers, the above-mentiOned Recommendatton emphasize; the 
moral quahties (art 10) and the spmt of devotion to the service of the 
commumtv (art. 11 b) which a ;,ctentific research worker must have, 
and 111 articles 14 and 15 it descnbe5 the c1vic and ethical aspects of 
scientific re-,earch 

Culture 
(12) Several internattonal instruments ha~e been adopted by the 

General Conference of UNESCO with the aim of protecting the 
world cultural and natural heritage. All these tmtruments are based 
on the principle of the respom.Ihihty of the 111divtdual, within the 

"4 Second Conference of Mumtcrs of EducatiOn of European 
Member State5, Buclwrelf, 26 Nm·emher-3 December 1973 Fmal 
Report (Pans, UNESCO, 1974). p 22. 



limits of article 29 of the Universal DeclaratiOn of Human Rights, for 
ensuring the preservation of the natural and cultural hentage of 
mankind in the interests of the national or international community. 
This principle implies, mter alia, some limitation on the right of 
property laid down m article 17 of the Universal Declaration, since, 
for example, it mvo1ves a prohibition on the damaging, or the illicit 
Import or export. of artistic and cultural works. 

(13) These instruments are: 
(a) The Conventwn and Recommendation for the protection of the 

world cultural and natural hentage, adopted by the General 
Conference at 1ts seventeenth session, on 16 November 1972; 

(b) The RecommendatiOn concerning the safeguarding of the 
beauty and character of landscapes and sites, adopted by the General 
Conference at its twelfth session, on 11 December 1962; 

(c) The Recommendation on the means of prohibiting and 
preventing the illicit export, import and transfer of ownership of 
cultural property, adopted by the General Conference at its 
thirteenth se>sion, on 19 November 1964; and 

(d) The Recommendation concerning the preservation of cultural 
property endangered by public or pnvate works, adopted by the 
General Conference at Its fifteenth session, on 19 November 1968. 

Commwucations 
(14) The considerations which follow regarding "the right to 

communicate" can be seen to apply more directly to article 19 of the 
Universal Declaration of Human Rights; they can also been seen to 
be mtimately involved in articles 12. 13 and 27, and it IS possible that 
the analysis of the right to commumcate might involve many 
considerations under article 29. 

(15) One new UNESCO programme IS the re>ult of a resolution 
adopted by the General Conference at Its eighteenth session, which 
authonzed the Director-General "to study ways and means by which 
active participatiOn in the communication process may become 
possible and analyse the right to communicate in consultation with 
competent organs of the United Nations, Member States and 
professional orgamzations and to report to the nineteenth session of 
the General Conference on further steps which should be taken". An 
in-depth study of this complex question will require a programme of 
research and gradual formulation and testing over a considerable 
period of time. 

(16) The right to communicate is a new concept which, so far, has 
been formulated only in a tentative and preliminary manner. It 
reflects the new dimensions which technological changes have added 
to the right to information proclaimed in the Universal Declaration of 
Human Rights in 1948, and the evolution of ideas on certam 
fundamental aspects of communication. The discussion of these 
issues must first be placed against the background of the changing 
world situation. There is a growing recognition of the interdepend
ence of countries and societies and of the interrelatedness of the 
major issues facing humanity. The establishment of a new interna
tional economic order is now an accepted concept; it should. 
however, be recalled that the social aspect is at least as crucial as the 
economic aspect, and that there IS a social dimension to the 
international order, JUSt as there is to national development. 

( 17) This attitude is also reflected in the shift of emphasis in 
concepts and strategies for economic and social development. 
Fundamental to this approach IS to place the human being at the 
centre of the development process. Th1s leads to a recognition that 
development cannot take place without popular participation, 
mvolvement and motivation. The implications for commumcation are 
obvious. 

(18) The new awareness of the role of communication as an 
indispensable element of all social organization has resulted in 
interest in aspects of the communication processes which previously 
have not been taken mto account. Attention is now being given to 
such questions as the information flows between man and h1s total 
environment, physical as well as social, to the need for articulated, 
coherent communication policies, and to the biological and pyscho1o
gical bases of human communication. At the same time, science and 
technology are bringmg about changes so profound that expressiOns 
such as the ''communicatiOn revolution" and the "information 
explosion" are in common usage. 

(19) Factors such as these provide the context for the emergence of 
new or altered concepts m the communication field. There is now a 
tendency to reassess such concepts as the free flow of information, 
with a view to including the idea of balanced information, and to 
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place the flow concept within the framework of access both to the 
media and to information. Similarly, there is a growmg awareness of 
the need to go beyond the traditional concepts of "freedom of the 
press" or "freedom of information'' in the sense of institutional rights 
and of one-way information and to emphasize needs of access and 
participation, of feed-back, and of not only two-way but also 
"multi-way" processes of informatiOn which are seen as essential to 
individuals and groups, as well as to States in their relations to one 
another and in their internatiOnal involvements. 

(20) Further reasons have been brought forward for considering 
traditional concepts and approaches to be less than adequate in 
present circumstances; these concepts have, in general, developed 
within the value system of one culture; they are often conditioned by 
a particular technology or level of technology; and they often relate 
to the protection of particular professional or interest groups. 

(21) The inadequacy of traditional concepts is also demonstrated 
by the difficulties of achieving agreement or consensus at the 
international level. These difficulties are due not only to contrasting 
ideologies but also to differences of interpretation and emphasis 
arising out of different socio-economic conditions. perceived needs 
and priorities and legal traditions. 

(22) The main effort in the work on the right to commumcate 
>hould, therefore, consist of an attempt to evolve concepts and 
approaches in accord with a changing world situation. Basic to this 
approach would be a multi-cultural conceptualization; the application 
of new Ideas and intellectual tools emergmg in the communications 
and related areas; and attention both to technology and policy based 
on an assessment of the communication and informatiOn needs of 
societies and individuals. 

(23) It is appropriate to recall, as a basis for this work, the general 
problem areas singled out by the UNESCO General Conference as 
being of main importance: 

(a) Respect for human rights and the establishment of conditions 
for peace; 

(b) Development of man and society: 
(c) Balance and harmony of man and nature: 
(d) Communication between people and the exchange of informa

tion. 
(24) Thus. 1t can be seen that: 
(a) The nght to communicate IS involved in many and varied issues 

which differ m kind and scope, are understood m different ways in 
different societies and apply at several levels of social organization; 

(b) It concerns States in their relationship with other States and the 
world at large, as well as with their own citizens; communities in their 
relationship with citizens, the Government and other communities; 
the med1a with Government. mformation sources and the public; 
institutions and organizations and mdividuals with their total 
environment; 

(c) Aspects of the nght to communicate are to be found in general 
SOCial, cultural and religious attitudes; in the constitutions of States, 
the policies. laws, regulations and activies of Governments at various 
levels; in the constitutions and rules of organizatiOns; m the pohcies 
and practices of the information media. The right carries correspond
mg duties and responsibilities; 

(d) From the point of view of the individual, the right to 
commumcate raises such questions as the right and opportunity to 
speak and to be spoken to, to receive and to impart informatiOn. A 
corollary is the protection of certain personal rights, such as the 
individual's rights to privacy, and "not to be communicated with" if 
that 1s his wish. 

Examples of standard-settmg instruments 
that contain limitation clauses 

(25) Among examples of standard-setting instruments that contain 
limitation clauses. a number adopted by the General Conference of 
UNESCO contain provisions which indicate that in appropriate 
situations the exercise by the individual of his human rights may be 
subject to certain necessary limitations. Some of these are menti~ned 
below. 

Agreement for Facilitatmg the International Circulation of Visual and 
Auditory Materials of an Educational, Scientific and. cultural 
Character, adopted on 10 December 1948 
(26) This Agreement, which seeks to promote the right to 

information recognized by article 19 of the Universal D~claration of 



Human Rights and by article 19 of the International Covenant on 
Civtl and Political Rtghts, provides in its article V that nothing in the 
Agreement shall affect the right of contracting States to adopt 
measures to prohtbit or hmtt the importation of material for reasons 
of public security or order. 

Agreement onlhe Importation oj Ed1u atumal, Sclct11iflc and Culwral 
Matenal adopted on/7June 1951! 

(27) Article 5 of this Agreement affirms the right of contractmg 
States to limit, m appropriate cases, the individual'' right to 
mformation The article provide; that nothing in the Agreement 
"shall affect the nght of contractmg States to take measures. in 
conformity wtth their legi5lation. to prohibit or hmtt the Importation 
or the circulatiOn after importatiOn of article' on grounds relating to 
natiOnal security. pubhc order or public morab". 

Convention agamst D1scnmmation in Educatwn. 
adopted on 14 December 1960 

(28) Under article 5(h) of tht> ConventiOn. the right of parents and 
legal guardtans to choo;e m>tltutwns for their children IS limited to 
the extent that the institutiOns must conform to such minimum 
educational standards as may be lmd down or approved by the 
competent authonties 

(29) Theu right to choose the rehgiou; and moral education of the 
children m conformity with their own conviction; I> also restricted bv 
the requirement thit the right'> must be exercised in a manne.r 
consistent wtth the procedures followed m the State concerned for 
the application o! Its legislation. 

(30) While article 5 (c) recogmze; the nght of members ot national 
mmonttes to carry out thetr own educational activities, includmg the 
mamtenance of schools and. depending on the educatiOnal policy of 
each State, the me ur teaching of their own language. thts I> subject 
to the proviso that. (a) this nght is not exerct'ied m a manner which 
prcvenb the members of the;e mmonties from understanding the 
culture and language of the commumty as a whole and from 
participating in its actiVIties, or which preJUdices national ;overetgn
ty; (h) the ;tandard of educatiOn is not lower than the general 
standard latd down or approved by the competent authoritie;; and (c) 
attendance at 'uch school<; is optional. 

RecommendatiOn agwmt D1scnmmation 111 Educatwn, adopted on 
1-1 Dect>mher 1960 

(31) What i~ stated above m respect of article 5 (h) and (c) of the 
ConventiOn against Discnminatwn m Education applies mutat1s 
mll/andis with regard to paragraph V (h) and (c) of thts Recom
mendation. 

Recommendation on the Means of Prohihiang and Prn·enting the 
Illicit Export. Import and Transfer of Ownership of Cultural 
Property. adopted on /9 November 1964 

(32) Paragraph 3 of this Recommendation provides that, to ensure 
protectiOn of tts cultural heritage agamst all dangers of tmpovensh
ment, each member State 'hould take appropnate step> to exert 
effective control over the export of cultural property as defined Ill the 
Recommendation. To the extent that thi' provt,ion, if put mto effect, 
would tend to re;tnct the manner of disposal of cultural property by 
the owners. 1t is a limitatiOn on the nght of those concerned to own 
property. 

Conventwn on the Means of Prohibiting and Pre1·enlllzg the lllzclt 
Import, Export and Ownership of Cultural Property, adopted onl-1 
November 1970 
(33) Article 13 (a) of this Convention obliges State; parties to the 

Convention to prevent by all appropnate means transfers of 
ownership of cultural property likely to promote the illicit import 01 

export of such property. Thts provision also. if implemented, would 
have the effect of limiting the enjoyment by the mdlVldual of one of 
the Important incidences of ownership, namely. the nght of an owner 
of property to transfer his property. Consequently. it could be ;md 
that the provision has a limitative effect on the right to property 
recognized by the Universal Declaration of Human RighK 

Recommendatwn conceming the Protectwn. at Natwnal Level, of the 
Cultural and Natural Heruage, adopted onl6 November 1972 

(34) Under the terms of paragraphs 42 to 48, certain recommenda
tions are made to member States with regard to the protection, at 
national level, of the cultural and natural heritage. The application of 
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these recommendations could in certain cases result in a derogation 
of the property rights of the individual owner> of the properties 
concerned. 

Concludmg remarks 

(35) All the mformation submitted by member States on the 
question of limitatiOns will be extremely useful. since no detaib of 
hmitatwns and derogations have yet been compiled 

(36) Wtth regard to the nghts in re,pect of whtch no derogation 1s 
permitted under article 15 of the European Convention. article 4 of 
the International Covenant on Civil and Political Rights, article 27 of 
the Inter-American Convention and article 3 in each of the four 
Geneva Conventions of 12 August 1949, rights from whtch no 
derogation; are permitted m all these mstruments are called. m the 
chapter of the UNESCO manual which deal' with the question, "the 
indestructible core of human rights". and the 'itandards are regarded 
as having the nature of filS cogens One que;twn which anses in thi> 
context ;hould be con;tdercd in the report: how to mterpret a clause 
authorizing limitatiOns on a human right which IS part of an article 
from whtch no derogatiOns are possible. For example. arttcle 4 of the 
InternatiOnal Covenant on Civil and Political Rights states that there 
can be no derogatiOn from article 18 in time of pub he emergency. yet 
article 18 Itself contains a paragraph authorizing ;uch hmttations a> 
are pre>cribed by law and are necessary to protect puhhc safety. 
order. health. or morals or the fundamental nghts and freedom' of 
others 

(37) The right to freedom of thought i> one thing. The right to 
dissemmate the results of one's thoughts exists only in societies which 
have establi;hed mechanism; to achieve domestic consen'u' without 
re,ortmg to open censorship. 

(38) The rule of law 1s mfluenced bv the methods used 111 recruitmg 
magistrate;. the member' of a court or a jury. and the pohce torce,, 
a; well as by inequality 111 arrests and by the way 111 which offender; 
are treated ConvictiOns may give rise to sentences and Judgement> 
that vary !rom one group to another. while a court dect>IOn may be 
influenced bv access or lack of acce;' to legal as,tstance, the 
possibility of ·using a favourable press, etc. The e~erctse of several of 
the notions and terms which constitute hmttations on human nghts 
has been the subject of court cases under the European Convention 
on Human Rtghts. The question whether the concept o! "general 
welfare" should constitute the basis for imposing temporary hmtta
tiOns rat,e> very interestmg questiOns of emergency 'ituatwn> other 
than conflicts (msurrection. civil war, international war). particularly 
>ttuatwns involving underdevelopment and natural catastrophes To 
the extent that the Umted Nations 1s coming mcrea>ingly to recognize 
that respect for civil and political nghts is Impossible Ill under
developed countrie; without the protection of economic. social and 
cultural righh and that the latter cannot be protected 111 the pre,ent 
world economic system."" there would be a case for hmttatiOn'> on 
certain nght5 This argument is adduced by the countnes concerned 
mainly to justtfy restriction> on freedom of expressiOn. freedom of 
as>ociation and the right to own property. Certain conditiOns are 
implicit in the apphcatwn of such restriction>. in particular that they 
should be provided form law. that they <;hould be dtrectly related to 
the >trict requirements of development, that they should he apphed 
without dtscriminatwn and exclusively to achieve the purpo'c 
mtended, and that they should be 111 the mterest of the population as 
a whole. 

(39) The notiOns "morality". "public order". "democratiC 'o
ctety". "public safety" and "national security" are meamngful only m 
a particular tdeolngtcal and theoretical context. Thus. "morality" 
may constst of strict laws agamst abortion. "pubhc order" may mean 
an mcrease of private surveillance. a "democratic society" may be a 
sy;tem of parties, proportional representatiOn, one-man one-vote. 
dtrect popular democracy. constitutional monarchy. domination of 
the Church bv the State or vice versa. "Public safetv" and "national 
secunty" are ·notoriously very inexact terms By definition. both are 
put at mk at times of revolutionary change. demands for seccession 
or independence, etc. 

( 40) Replies by Governments on the questions relating to 
limitations and restrictions on human rights could cover ;ituatwns to 

" 5 See, for example, Final Act of the International Conference on 
Human R1ghts, Teheran, 22 Apri/-13 May 1968 (United Nations 
publication, Sales No. E.68 XIV .2), ProclamatiOn of Teheran, para,. 
12 and 13. and resolution XVII; and Economic and Social Council 
resolutiOn 1867 (LVI) of 17 May 1974. 



which the relevant provisions of the Universal Declaration and the 
International Covenants would be applicable and mformatwn sup
plied would be very useful for the implementation of the Internation
al Covenants. 

( 41) The preparation of mternatwnal '>tandards establishmg a 
system of limitations will probably prove necessary m the longer 
term. Guideline'> could be laid down hv the Suh-Commis~wn on 
PreventiOn of Discrimination and ProtectiOn of Mmorities or by the 
Commission on Human Rights, after consideration of the report of 
the Special Rapporteur. hut the preparatiOn of an instrument should 
wmt until the InternatiOnal Covenants haw been in lorct: for some 
years. 

\VORLD HEALTH ORGANIZATION 

(WHO) 

[/9 September 1975] 

(1) The mdl\'Jdual 1s obliged to notify the health authorities when 
he is suffcnng from commumcahlc diseases (mcludmg venereal 
diseases) or has been exp(hed to mfectwn. and mu~t undergo 
examination. treatment. surveillance. I~olation or ho'>pitahzation. In 
particular, ohhgatory Isolation or ho.,pitahzation m such e<!ses 
constitutes a limttatton on freedom of movement and the nght to 
hherty and secunty of per~on 

(2) These matter' are hastcally regulated by natiOnal legislatiOn. 

(3) The most s1gmficant enactment:, m the~e fields ha\e been 
reproduced or summanzed throughout the years smce 194H m the 
International DlfWit of Health Leg1Ylat1on "' 

(4) In addition, a number of comparative <,~udies of natiOnal 
legislation on certain subJects of relc\ ance to the question of 
limitations in the exerci'>e of human nghts and freedoms hm c he en 
published as separate tssues of the Dzrtest. ' 7 

(5) As regards Jurisprudence concermng hmitations on the exerCise 
of human righb based. 1111er aha. on relevant mstruments of WHO. 
mention should be made of the Internattunal Health Regulatiom."' 
These regulations. the purpo.,e of which ts to ensure the maxnnum 
security agam't the mternati<mal spread of dt'>eases wtth a mmimum 
of mterference wtth world traftic, result 111 cenam hmttations on 
freedom of movement due to the various reqUirements of vaccina
tion, quarantme, etc. Thev arc ha~ed on article 21 of the WHO 
Constitution 

(6) With respect to the meanmg of the notion ··general welfare'" 
and its relation to the protectton of '"public health"', attentton '>hould 
be paid to the broad concept of '"health .. laid down 111 the preamble to 
the WHO ConstitutiOn, which defines this term d'- '"a state of 
complete physical, mental and social wcll-he111g and not m-:Icly th<: 
absence of di,ease or infirmttv'", so that the role of WHO ntends 
into the realm of socwl mcd1c111e and 111to <,uch spectfic fields a-; 
mental health. public health. educatiOn, nutntion, housmg, and 
maternal and child health and welfare This broad concept may 
constttute a relevant factor for the 111terpretation of pron.,10n;, 
allowmg limitations to be placed on the cxcrctsc of human right~ and 
freedoms by legislatiOn for the protcctton of "'puhhc health .. or the 
"general welfare .. 

""The World Health Organization puhlt,hes. quarterlv 111 Engli'h 
and French, the lnt~rnatwnal Dige5t uf Hnlith L.cgi1la1wn. a u,cful 
penodtcal which summanzes health Ia'" 111 the countnes of the 
world In addition to summaries ot cuncnt Lm. the Da;est abo 
prepares general comparative studtcs of selectee! .,UhJeCt'> from time 
to time. For example, summaries haH: been prt'pared on la1" 
concermng malaria control, air pollutton, hospllahzatton of mental 
patients, tuberculosis control, and classtlicatton ol pharmaceutical 
preparatiOns. Article, on internatiOnal health legisldtion mav also he 
found in legal penodicals deahng with internatmal and comparative 
law. mcludmg Amencan Juranal of Intematwnal Law. Amencan 
Journal of Comparative Law and The Internatwnal and Compamtn·e 
Law Quarterly. 

" 7 Mention should be made in particular ot three >tudies: "The 
hospitalization of mental patients", "Treatment of drug addicts" and 
"Abortion laws". See. respectively, lnternatwnal D1gest of Health 
Legzslatwn (Geneva), vol 6. No. 1 (1955), pp 3-100: 1bul .. vol 13, 
No. 1 (1962). pp. 3-46: and zbzd., vol. 21, No. 3 (1970), pp 457-512 

" 8 Intematwnal Health Regulatwns (1969), second annotated ed. 
(Geneva, WHO. 1974). 
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E. Comments by regional organizations relating to 
limitations on the exercise of certain human rights 
and fundamental freedoms 

98. The following comments, dated 12 January 1976, 
were received by the Special Rapporteur from the 
Council of Europe. 

(a) General cmnmcnts 

(I) In the Convention for the Protectton of Human Rights and 
Fundamental Freedoms (European Comention on Human Rights).'" 
three type' of prm is ion deal, directly or md1rectly. \\'lth the 
restnction' imposed on the rights and freedom., guaranteed h;. the 
text. Fmt. some of the articles recognizmg a particular nght or 
freedom express!) stipulate the restrictions to h<: Imposed thereon Ill 
certam circum ... tances, th15 ts the ca<,e wtth articles S to 11 of the 
Convention, artiCle I of the fir'>t Protocol and article 2 ot Protocol 
No.4 to the Convention. Then there arc provmons of a more general 
character whiCh, m substance, authonze restnctions on lights tor 
other more general reasons: this Is the case, m parttcular. v.ith arttcle 
17 of the Conventton. which prohibits ahu,e of the nghh guaranteed 
hy the Convention, and artlcle 15, which authonzes special measure' 
Ill time of war or other public emergency threatemng the life of the 
nation Thirdly. other proviSions of a general character. such as 
artiCles 14 and 1S of the ConventiOn, limit the application of the 
restriction~ authonzcd under other articles. 

(2) Art1cles S to II of the ConventiOn, \\ htch a1 e mtended to define 
the area withm \\hich the mdlVldual cnJovs freedom of actiOn. make 
express proVIsion for rcstnctlon' These l;mttattons or restnctions are 
authonzed 111 certam condttions, both Ill form and in ,ubstance: If the 
conditions are met, the !mutations or rcstnctions are permitted. 

(3) The fir't conditiollt'> that the hmttations or restncttons must he 
legal. They must he "m accordance wtth the law" ( arttcle S (2) of the 
Convention and arttcle 2 (3) and (4) of Protocol No.4). "prescnhed 
by Ia\\" (:trticie'> 9 (2), 10 (2) and 11 (2) of the Convention). 01 
"subJect to the condittons provtded tor h;. law and hv the general 
pnnCiples of mternatiOnal law" (article I of the first Protocol to the 
Convention) 

(4) The hmitatJon' or restrictions must not only he legal hut mw,t 
alwavs be "neces<,arv m a democratic soceitv'" (articles R (2) and II 
(2) (~f the Cumention and article 2 (3) of Pr;)tocol No.4) for one of 
the reason' gtvcn 111 these arttcles: or thev must be JUstified by the 
public mterest (artiCle I of the fir<,! Protocol and arttcle 2 ( 4) of the 
Protocol K o 4) 

(5) Lunttation' or restnction., mav be JUSttfied hv a number of 
reasons, mcludmg national secunty, pubhc safety. the economic 
well-bemg of the country. the prevention of dtsorder or cnme. the 
protection of health or morals, and the protection of the nghb and 
freedoms of others 

(6) In the "Vagrancy Ca'>c'>'". the European Court ot Human 
Right> mvoked 5everal of the ahove-mentwned reasons m dectdmg 
that the authontie> "had suffiCient reason to helwve that II v. a., 
"necessarv" to tmpose restrictions for the purpose of the preventiOn 
of dt'>ordcr or cnmc. the protection of health or morals, and the 
piOtcctllln of the nghts and freedoms of others·· ''" In the Golder 
case. 111 cnncludmg that there had been a violation of article H. the 
Court recogmzed that "the preventiOn of disorder or cnme"' might 
Ju,tif;. 1\ tdc:r mterlerence wtth the righl'> of a convicted pri'>oncJ than 
with tho'-: of a person at hherty '>I 

(h) Jumprudence of the European Conumsswn and the Eurupean 
Court of Human R1ghts relating to the lumtatlons or restncti0/15 
prrJ\'lded for 111 artzc/es 8 (2), 9 (2). JU (2) and 11 (2) of the 
European Cum·entwn on Human R1ghts 

Protec/1011 of pnvate and fanulv h{e, the home and corr<'spondcnce 
(European Com·entwn. art. 8) 

'"United NatiOns. Treaty Series, vol. 213. p. 221. 
""European Court of Human Rl?,hts. De Wilde. Ooms and Versyp 

Cases ('Ta~rancy"' Cases!. Judgment of 18th lwll' f')7J ( Puhhca
tlom of /he European Court of Human R1ghts. Senes A· Judge me Ills 
and Dewwns), p. 45 

" 1 European Court of Human Rzghts, Golder case, Judgment of21 
February 1975 (Publication.\ of the European Court of Human R1ght1, 
Series A. Judgments and Dens1ons. vol 18), p. 21 



(7) Many written applications have been lodged agamst the Federal 
Republic of Germany in respect of convictions for homosexuality 
under article 175 of the Cnmmal Code of that countrv. The European 
Commi>s1on of Human Rights declared these apph~atwns madmiss
Iblc. smce the exercise of this nght may. m a democratic socictv.lead 
to interference m accordance with the law "for the protection of 
health or morah". wi!hin the meanmg of article X (2) In Ib dec1"ons. 
the CommiS~Ion added that the Cnmmal Code of the Federal 
Repuhhc of Germany was confined to suprcsswn of male homo
sexuality without vwlatmg the pnnc1ple of non-discrimmatwn he
tween the sexes provided for in article 1-1 of the European 
Convention on Human Rights. 

(R) In the case of an apphcatwn against the Federal Republic of 
Germanv in which the applicant. who had been granted a renmsion 
of sentence. complamed that the court had reJected hiS request th,!l 
hiS com'IcliOn should he expunged from the court records. and m 
wh1ch he abo contested a Judgement of the Federal ConstitutiOnal 
Court of Germanv which had declared the Federal Shop Closing 
Time' Act to he c.onsistent with the Constitution. the CommissiOn. 
on -1 October 1961. found that the applicatiOn was manifestly 
Ill-founded. smce the keepmg of court rewrd<i relatmg to prevwus 
com·Ictwm, was. m a modern societv. necessarl' for the pre\'entwn ot 
<'nme and in the mterests of public safety m contormi!~ With article tl 
(2) It also held that the Federal Shop Closmg Times Act \\as JUstified 
hy con"derations rdatmg to "the economic well-being of the 
country" and hy the need to regulate the usc of property m 
conformity with the general 111terest 

(<.J) Jn the cao;e of an application agaimt the Netherlands. 111 which a 
Umted State' Citizen complained that. dunng his detentwn. the 
Netherlands authon!Ies had intefered in hi' pnvate hfe hv refusmg 
h1m permi5sion to receive visit' 111 pnson. the Commi<>swn declared. 
on 13 Dcc<:mber 1%5. that. 111 so far as such restnctions had been 
Imposed. they had been intended to prevent the applicant from using 
personal contacts for Illegal purpose~ and were accordinglv jw,tified 
by article~ (2) for "the prevention of crime". 

(10) The European Commis,IOn of Human Rights has lrequentlv 
expressed the view that measures such a<; expulsiOn. extraditiOn and 
the refusal to grant an entry VISa. 111 so far as thev might constllute 
interference 111 the family hfe of the person concerned. were JUStified 
for "the pre\ en lion of dp;order or crime ... smce they had he en taken 
hy the authonties after the connc!Ion of the apphcant for crimmal 
offences 

( 11) With regard to applicatiOns alleg111g mterterence \\ 1th the right 
to re<,pect for family life. relat111g to JUdicial dcCI'HlllS award111g the 
custody of children or defining the nght of access after a divorce or 
separatiOn, the Commission has declared that the award of cu>tody to 
one of the parents 111evitahl~ comtitutes interference 111 the familv hfe 
of the other. but that the nght of one parent to the custody of the 
children denves from a JUdinal deci'IOn and becomes one of the 
nghts of others \\hose protectiOn Ju<;~itics. under article ~ (2). 
mterference with the exercise ot the nght to respect for family life. 

( 12) The Comml'ision ha~ also expressed the new that the term 
"protectiOn of health or morals" (article R (2)) covers m1t onlv the 
general protection of the health or moral<; of a commumty as a\\ hole. 
but also the protectiOn of mdividual memhen, of the commumty; the 
Comnmswn considered that the term "health or morab" denoted 
both the p<,ychological and the physical wt:ll-hcing of 111diVIduals and. 
111 the case 111 pomt. the protection of the child's mental equihbnum 
and protectiOn from a serious psychological disorder. 

( 13) The CommissiOn has declared that, 111 accordance wllh article 
K (2). the authont1es mav supervise a pn<,oner's correspondence m so 
far as IS prescnhed by la~· and that such actiOn constitute-. a measure 
which. in a democratic <>ocicty. is neces~ary for the prevention of 
disorder or cnme or for the protectiOn of health or morals. In 
accordance with this principle. II declared to he m,mife;tly ill
founded the apphcatwn by a person suspected of having p.uticipated 
in drug traftickmg. who had been detained m the N~therlands 
pendmg expulsion to the Umted States of Amcnca. The Comnm'>IOn 
noted that the authontles had considered 1! essential to he able to 
supervise the applicant's correspondence. m order to prevent 
viola!Ions of narcotics laws. 

Freedom of thought. consCience and rehgwn (European Conventwn, 
art. 9) 

(1-1) The Commis'iion held that the conviction of an applicant 
under the Austrian law prohibitmg the German National Socialist 
Workers' (Nazi) Party necessarily imposed on him restrictions m the 
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exercise of the freedoms protected hv articles 9 and 10 of the 
Convention: in additiOn. smce the applicant had been lawfullv 
convicted for activities aimed at the reintroduction of Nazi actn I ties 
m A us tria. such restrictiOns were. in a democratic societv. necessary 
to ensure public -,afety. national secunty and the prote~!Ion of the 
rights and freedoms of other5; com,equently. the measures tal-. en 
agamst the applicant were JUstified on the grounds of altlcle;, 9 (2) 
and 10 ( 2). respectively. of the Convention 

( 15) In re,pect of an application m which the apphcant complamed 
that the pnson authoritic-; had mterfcred with the practice of his 
religiOn by forbidding him to gow a beard freely. as prcscnbed hy 
that religion. the CommiSSion declared that the need to be abk to 
Iden!Ify a prisoner might JUStify a mea-.urc constitutmg a re;tnc!Ion 
on treedom of religwn w1thm the meanmg of article 9 (2) of the 
Convention c c 

(16) Article -1 of the Netherland<; Act of llJ52 relatmg to the 
prevention of tuhcrcu1osi;, m Cdttle. which mal-.es II mandatory for 
cattle farmers to he affiliated with the health >ervice. does not nolate 
ar!Iclc 9 of the European Convention. as was alleged hy an applicant 
He mamtained that article -1 of the above-mentiOned Act placed him 
in a situation in \\ hich h15 rehgiou;, conscience a;, a mt·mbcr of the 
Netherlands Reformed Church conflicted with the general obhga
twns Imposed on cattle farmer; The European Comm"Sion noted m 
this respect that the nght to freedom of religwn m1ght be subJect to 
reslnctwns which. m accordance With the law. constituted measures 
necessary in a democratic society for the protectiOn of public health 
or morals. The CommiSSion considered that the expressiOn "protec
tiOn of health .. might reasonably appl) to measures tal-. en for the 
prevention of disease in cattle. It was in the mterest of the commumty 
and. consequent!~. necessary m a modern society. that appropriate 
measures to that end. mcludmg affiliation with the health service. 
should he taken bv the Government. There was therefore no 
\ iolatwn of article ·9 of the Com entlon and the applicatiOn was 
accordingly declared madmissihle as being mamfe-.tly Ill-founded. 

Freedom o( exprnsion (European Cont·enllon. art 10! 

(17) In his application agamst Belgmm. v.hich wm, declared 
admissible on(} June 1<.J5R. De Becker alleged that h1s conviction m 
19-16 tor collahoratwn With the Nazi occupation forct:s had entailed 
the application of article 123 sexres of the Belgian Criminal Code. 
under which he had been depnved for life of many of hiS CIHC nghts. 
includmg the right to freedom of expression. De Becker claimed that 
th1;, constituted a violatiOn of article 10 of the European ConventiOn. 
and asked that he be granted the nght to express hiS ideas by all legal 
means. In its report. the Emopean CommisSion nf Human Rights 
expressed the opimon that paragraphs (e). (f) and (g) of ar!Icle 123 
sex res of the Belgian Criminal Code. m >O far as they affected 
freedom of expressiOn. were not fully justified in the light of the 
European ConventiOn. whether they were regarded as m~tituting 
cnmmal penalties or as preventive measures relating to public safety. 
They were not JUStified. in that the dcpmat1on of freedom of 
expression tor which they provided in other than poh!Ical matters wa' 
Imposed rigidly and for hfe. without regard to the possihihty of 
mitigating that puinishment if. m time. natiOnal morale and puhhc 
order were restored and the mamtenance m force of that particular 
disability ceased to he a measure "necessary m a democratiC society" 
Within the meamng of ar!Icle 10 (2) of the Convention 

( 18) The Commission has frequently concluded that. in cases m 
which It is established that a public authority has mterfered with the 
exercise of the rights and freedoms guaranteed hy the European 
Convention. It has not only the right hut also the duty to examme the 
question whether such mterterencc. he It legi'>lative or otherwise. is 
consistent with the terms of the relevant provisiOns of the Conven
tion. It has also expressed the opmwn after studying thiS question, 
both 111 a general context and With particular reference to article lU 
(2) of the Conventwn. that a State has a certain margm of 
appreciatiOn in fixmg the hmits which may he Impm.ed on freedom of 
expression. 

( 19) The Commission held that artiCles -1. 6 and 21 of the Act on 
the dissemination of publicatiOns liable to corrupt young people. 
promulgated by the Federal Republic of Germany on(} July 1953. in 
no way exceeded a certam margin of appreciation or constituted 
restrictions on freedom of expressiOn as authorized under article 1 () 
(2) of the Convention. since, first. they were prescribed by a law and. 
secondly. they con;tituted measures necessary for the protectiOn of 
the morals of young people. 

(20) In addition to the restnctions expressly stipulated in articles 8 



and 11 of the Convention, the Commission has, over the years, 
developed the idea that there are certam mherent limitations or 
restrictions on the rights of per;ons lawfully detained in accordance 
with article 5 of the Convention. Thus, in examimng the complaints 
of pnsoners, the Commission has for several years endorsed the view 
that many of the restnctions alleged by prisoners m fact represented 
an inherent characteristiC of detention and did not need to be justified 
in one of the exceptiOns expressly stipulated m the ConventiOn. 

(21) In the De Courcy case. the Commtsswn declared that the 
restriction of a prisoner's right to correspondence was a necessary 
aspect of dcprivatwn of freedom entailed by Imprisonment. 

(22) In its report on the Golder case, adopted on l June 1973. the 
European Commission of Human Rtghts gave fairly detailed com.id
eratwn to the question whether article 6 of the Conventwn contained 
inherent limtt'i m this case. but dtd not deem It necessary to examme 
the question from the standpoint of article R of the Convention. In its 
dectsiOn of 21 February 1975. the Court held that the nght of access 
to the courts. guaranteed by arttcle 6 (I). was not absolute. It 
constdered that, m the case of a right whtch the ConventiOn 
recogmzed (cf. article> 13, 14. 16 and 25) without defimng tt m a 
narrow sense. there was room. outside the limits which circumscribe 
the actual substance of any nght. for Implicitly accepted limitations. 
The Court ruled that it bore nn responsibility for drafting a general 
theory of admissible limitations in the case of pnsoners and confined 
itself to statmg the facts. a course from which it may be mferred that, 
on the bast; of those !acts, the ConventiOn authorized no legitimate 
limitation or restnction 

Freedom of movement (article 2 of Protocol No. 4 to the European 
Com·entimz) 

(23) In this context. note should he taken of the restrictwns 
embodied in article 2 of Protocol No. 4 to the European 
Convention. "2 This article read' a<; follmv' 

"I Everyone lawfullv withm the terntorv of a state shall, within 
that territory. have the. nght to hberty of ~ovement and fleedom 
to choose hi> restdence 

"2. Everyone shall be free to leave any country. including hts 
own. 

"3. No re>tnctwns shall he placed on the exercise of these nghts 
other than such a> are in accordance with law and are necessary 111 a 
democratic wciety in the mtere'>b of natwnal security or public 
safety, for the maintenance of ordre public. for the prevention of 
crime. for the protectiOn of health or morals. or for the protectiOn 
of the rights and freedoms of others. 

"4 The nght> set lorth in paragraph 1 may al5o be subject, in 
particular areas. to restnctions unposed m accordance with law and 
justified by the public mterest m a democratic soctety." 

(24) In an application agamst the Federal Republic of Germany, 
which was declared madmi,sthle on 26 May 1970, the applicant, an 
Algenan. clmmed that he had been threatened wtth expulston from 
the Federal Repubhc of Germany under an expulsion order issued 
against him becau'e of his prevwus convicttom, for cnmmal activities 
The applicant. mvoking article 3 of Protocol No. 4 to the European 
ConventiOn, alleged that hts expubton to Algeria would endanger his 
life because of his previous political activities; he also alleged that the 
German authontics' refu'ial to allow him to leave freelv and bv hts 
own means the tenitory of the Federal Republic bf Ger~any 
constituted a violation of article 2 of the said Protocol. The European 
Commission of Human Rights held that a person in respect of whom 
an expulston order had been t'isued and who had been detained wtth a 
view to the execution of that order could not invoke the right "to 
leave any country, including hts own" in accordance with article 2, 
paragraph 2. of the aforementioned Protocol. In fact. the restnctions 
imposed on the applicant'> freedom of movement which prevented 
him from freely leaving the country which had issued the expulsiOn 
order agamst him were among those referred to in paragraph 3 of that 
article. Consequently. the complaint mvokmg article 2 of Protocol 
No. 4 to the Convention was manifestly til-founded. 

(25) Several cases which were also declared madmtssible concerned 
applicants who had been detained either in prison m order to serve a 
sentence or in rehabilitatiOn centres, and who complained that they 
could not freely leave the territory of the country in whtch they were 
detained In all these cases, the Commission considered that the 

92 For the text of the Protocol, see Yearbook of the European 
Conventwn on Human Rights. 1963, p. 14. 

restriction tmpo5ed on their freedom of movement was prescribed by 
law and was necessary, m a democratic society. for the maintenance 
of public order. In this respect, the Commission referred to the 
preparatory work for Protocol No. 4. from which It emerged that its 
authors had mdeed mtended that the restrictiOns imposed a' part of a 
penalty applied for a crime should be covered by the concept of the 
maintenance of public order. 

(c) General restrictwns 
(26) Article 17 of the European Convention on Human Rights 

reads as follows: 

"Nothmg in thts Convention may be mterpretcd as Implying for 
any State, group or person any right to engage m any activity or 
perform any act aimed at the destruction of any of the rights and 
freedoms set forth herein or at thetr limitation to a greater extent 
than is provtded for in the Convention." 

(27) In the opmion of the European Commtssion of Human Rights, 
the purpose of this fundamental provt5ton IS to safeguard the rights 
enumerated in the Convention, through the protectiOn ol the free 
functiOning of democratic in,titution,. 

(28) In the Lawless cm,e. 9 ' the Irish Government maintained that 
the Insh Republican Army (IRA) activities m whtch Lawles' was 
mvolved were covered by article 17 of the Convention and that_ 
consequently. the applicant no longer had the nght to invoke articles 
5, 6 and 7 or anv other article of the Convention The CommissiOn 
expre>sed the vi~w that article 17 of the Convention did not apply in 
the case in question, and declared that the general purpose of article 
17 was to prevent totalitarian group' from explmting for theu benefit 
the pnnciple> established by the Convention but. in order that that 
purpose might be attamed, mdividuals must not be deprived of all the 
rights and freedoms guaranteed by the Convention Arttde 17 
essentially covers thm,e righb which, if invoked, might give nse to 
attempts to derive therefrom the right effectively to engage in the 
actlV!ties referred to in this article The European Court of Human 
Rights followed in substance the vtew of the CommissiOn. usmg 
>lightly difterent language. Thu~. article 17 only applies to rights 
whtch, like those embodied in artiCles 9, 10 and 11 of the Convention. 
permit an mdividual to engage in activities but not to mvoke those 
articles in order to engage in subversive activities. An indtvtdual 
mvolved in subversive activities may not, therefore. he deprived of 
the right to a fair trial, which is recogmzed in article 6 of the 
convention; on the other hand, he may not take advantage of the 
freedom to orgamze political meetmgs. for example. if his objecttve is 
to use this freedom to undermme all civil liberties. The problem 
continues to he in the purpose for which righb are exercised. the 
principle bemg that no one should be able to invoke the provisions of 
the ConventiOn m order to engage in acb aimed at the destruction ot 
rights and freedoms. 

(29) Article 17 of the Convention may therefore not be invoked m 
order to deprive an indivtdual of his political freedom simply because 
he has in the past supported a totalitarian government.,,. 

Abuse of restnctwns (European Convention, art. 18) 
(30) Article 1R of the Convention reads: 

'The re~trictions permitted under this Convention to the said 
rights and freedoms shall not be applied for any purpose other than 
those for whtch they have been prescribed." 

(31) In the Kamma v. Netherlands ca>e."5 the applicant complained 
that, whtle he had been held in custody pending tnal. the police had 
taken advantage of his detentiOn 111 order to carry out mves!Igations 
linking him with a homicide case. although he had not been detamed 
on that charge and a judictal inqmry had not been authorized. He 
therefore claimed a violation of article 1R of the European 
Convention, combined with article 5 of the Convention 

(32) The Government of the Netherlands answered that it was 
normal procedure, and 111 no way contrary to the Convention. to 

" 3 European Court of Human R1ghts, "Lawless" Case (Merits), 
Judgment of 1st July 1961 (Publications of the European Court of 
Human Rights, Senes A: Judgments and Decisions, 1960-61). 

94 European Court of Human Rights, "De Becker" Case (Publica
tions of the European Court of Human Rights, Series B: Pleadmgs, 
Oral Arguments and Documents, 1962), pp 137-138. 

" 5 See Yearbook of the European Convention on Human Rights, 
1972, p. 414. 
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carry out pohce investigations with a view to bnnging criminal 
charges before they had been authonzed by a JUdical deci~ion. That 
argument was declared admissible by the European Commission of 
Human R1ghts, which, m its report adopted on 14 July 1974, 
concluded that there had not been a violation of article 18 combined 
with article 5 of the Conventwn. 

F. Review of constitutional and other proviSions in 
selected States Members of the United Nations 
relating to limitations on the exercise of certain 
human rights and fundamental freedoms 

99. In order to present a more complete compara
tive study of the constitutional, legislative and regula
tory provisions relating to limitations or restrictions on 
the exercise of certain human rights and fundamental 
freedoms, and to draw conclusions on which recom
mendations should be based, the Special Rapporteur 
will take into consideration not only the replies 
submitted by Governments, specialized agencies and 
regional organizations, reproduced in sections C, D 
and E above, but also relevant provisions of the legal 
systems of the following States listed below. 

CANADA 

100. On 10 August 1960, the Canadian Bill of 
Rights became law. The question of the promotion and 
protection of civil liberties in Canada is bound up 
with the issue of federal-provincial jurisdiction and 
the meaning and applicability of parliamentary sover
eignty. 

101. In this connection, the preamble to the Can
adian Bill of Rights96 contains the following para
graphs: 

Affirming also that men and institutions remam free only when 
freedom is founded upon respect for moral and spintual values and 
the rule of law; 

And being demous of enshrimng these principles and the human 
rights and fundamental freedoms derived from them, in a Bill of 
Rights which shall reflect the respect of Parliament for its constitu
tional authority and which shall ensure the protection of these rights 
and freedoms in Canada; 

102. The following are among the most important 
of the provisions of the Canadian Bill of Rights relating 
to limitations or restrictions on the powers of the State 
and on individual rights and freedoms: 

Part I 
1. It is hereby recognized and declared that m Canada there have 

existed and shall contmue to ex1st without discnmination by reason of 
race. national origm. colour, religion or sex. the followmg human 
rights and fundamental freedoms, namely. 

(a) the right of the individual to life, liberty. security of the person 
and enJoyment of property. and the right not to be deprived thereof 
except by due process of law; 

2. Every law of Canada shall, unless it IS expressly declared by an 
Act of the Parliament of Canada that it shall operate notwithstandmg 
the Canadian Bill of Rights, be so construed and applied as not to 
abrogate, abridge or infnnge or to authorize the abrogatiOn, 
abridgement or infringement of any of the nghts or freedoms herein 
recognized and declared, and in particular. no law of Canada shall be 
construed or applied so as to 

(a) authonze or effect the arbitrary detention, imprisonment or 
exile of any person; 

(b) impose or authorize the imposition of cruel and unusual 
treatment or punishment; 

90 A. J. Peaslee, Constitutions of Nations. revised 3rd ed. (The 
Hague, Martin us Nijhoff). vol. IV ( 1970), pp. 237-239. 
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(c) deprive a person who has been arrested or detamed 
(i) of the right to be informed promptly of the reason for his arrest 

or detention, 
(ii) of the right to retain and instruct counsel without delay. or 

(iii) of the remedy by way of habeas corpus for the determmation 
of the validity of h1s detention and for h1s release if the 
detention 1s not lawful; 

(d) authorize a court. tnbunal, commission. board or any other 
authority to compel a person to give ev1dence if he is denied counsel. 
protectiOn agamst self crimination or other const1tutwnal safeguards; 

(e) depnve a person of the right to a fair heanng in accordance w1th 
the principles of fundamental justice for the determination of his 
rights and obligations; 

(j) deprive a person charged with a criminal offence of the nght to 
be presumed innocent until proved guilty according to law in a tair 
and public heanng by an independent and impartial tribunal. or of 
the right to reasonable bail without just cause; or 

(g) deprive a person of the right to the assistance of an interpreter 
m any proceedings in wh1ch he is mvolved or m wh1ch he is a party or 
a Witness. before a court. commission, board or other tnbunal. If he 
does not understand or speak the language in which such proceedmgs 
are conducted. 

INDIA 

103. The fundamental rights of the individual are 
guaranteed by the provisions of part III of the 
Constitution of India of 26 November 1949, as 
amended on 5 October 1963.'~7 

104. In the matter of jurisdiction, the Constitution 
has created in some of the fundamental rights a 
permissible zone within the bounds of which the State 
alone may interfere. Beyond these limits. the rights are 
absolutely and permanently free of State control. The 
Indian courts have strictly interpreted the limits of this 
scope by the application of "the rule of exclusive 
legislation", which requires every such law to confine 
itself to one or more of the permissible subjects 
specified against each of these rights. The Constitution 
itself has made a primary adjustment in these rights 
between freedom and social control and has per
manently fixed the maximum scope of the legislative 
power. Thus, with respect to fundamental rights, apart 
from limiting the legislative power within the permiss
ible sphere, the Constitution further requires all 
restrictions to be reasonable, which renders the issue 
justiciable in the courts of law. The courts, however, 
have made a sharp distinction between substantive 
reasonableness and procedural reasonableness. It is 
only in the former that the courts may question the 
plenary nature of the legislative power. Accordingly, 
under the Indian Constitution, the courts cannot 
question the reasonableness of the object of the 
legislation; they must accept without examination the 
legislative determination as to the requirement of the 
restrictions. What is open to them for substantive 
consideration is only the extent of the restrictions, and 
there, too, the courts start with the presumption that 
every restriction is reasonable unless proved otherwise 
by the opposing party. All other considerations in this 
connection relate to procedural reasonableness. and 
there the courts have ruled that all such laws, except 
emergency legislation, must themselves provide for the 
observance of the rules of natural justice. 

97 Peaslee. op, cit., vol. II (1966), pp. 308-438. See also J L. 
Kapur, "The Constitution of India and some recent amendments 
made therein". m Jahrbuch des Offenthchen Rechts der Gegenwart 
(Tubingen, Mohr, 1974), New Series. vol. 23, pp. 505-536. 



105. According to the Supreme Court of India. the 
principle of legislative supremacy was the basic prin
ciple of the Indian Constitution.'!>: 

106. The following are the most important provi
sions of part III of the Constitution of India relating to 
fundamental rights and their restriction: 

RIGHT TO EQUALITY 

Arucle l.f. 

The State shall not deny to any pen,on equality before the law or 
the equal protectiOn of the laws withm the territory of India. 

Awc/e 15 
The State shall not d1scnmmate agamst any citizen on grounds 

only of religiOn. race. caste. sex. place of h1rth or any of them. 

2 No citizen ;hall. on ground> only of rehgwn. race. caste. ":x. 
place of h1rth or any of them. he ~UhJeet to any di>ability. hahility. 
restriction. or condition with regard to: 

(a) acce" to ~hop>. puhhc rcstauranb. hotels and places of puhhc 
entertamment: or 

(b) the me of wells. tanks. hathmg ghats. roads and places of public 
resort maintamed whollv or partly out of State funds or dedicated to 
the use of the general pubhc. 

3. Nothmg in thi> article >hall prevent the State from makmg any 
special provi>Ion for women and children 

4 Nothing m thi; article or m claw;e 2 of article 29f•>•>l shall 
prevent the ~State from making any speCial proVIsiOn for the 
advancement of any ;ocially and educationally backward cla"es of 
citiZ<o:m. or for the Scheduled Castes and Scheduled Tribe>. 

Article 16 

l. There ;hall he equality of opportumty fur all citizen> in matters 
relating to employment or appomtment to any office under the State 

2. No citizen shall. on grounds only of rehgwn. race. caste. sex. 
de,cent. place of blfth. residence or anv of them. be ineligible for. or 
discriminated against m respect of. anv employment or office under 
the State. 

3. Nothmg in this article shall prevent Parliament from makmg 
any law prescnbmg. in regard to a cla'>s or classes of employment or 
appomtment to an office under the Government of. or anv local or 
other authority w1thm. a State or Union territory. any requirement as 
to residence withm that State or Union terntory pnor to such 
employment or appointment. 

4. Nothmg in this article shall prevent the State from making any 
provision for the re~ervation of appomtments or post:, in favour of 
any backward class of Citizens which. in the opmion of the State. I> 
not adequately represented in the service;, under the State. 

5. Nothing in th1;, article shall affect the operation of any law 
which provides that the mcumbent of an office m connectiOn with the 
affairs of any religwu~ or denommatwnal mstitution or any member 
of the governing body thereof ;,hall be a person profes.,ing a 
particular religion or belonging to a particular denomination. 

RIGHT TO FREEDOM 

Arllcle 19 

I. All citizens shall have the right: 
(a) to freedom of speech and expresswn: 

(b) to assemble peaceably and without arms; 

(c) to form assoCiations or unions: 
(d) to move freely throughout the territory of India: 

(e) to reside and s.ettle in any part of the territory of India; 
(j) to acqmre. hold and dispose of property: and 

(g) to practice any profession. or to carry on any occupation. trade 
or business. 

"'See A. K. Gopa/an v. State of Madras. 1950. Supreme Court 
Report 88. The Yearly Drgest of Indian and Select English Cases 
(Mylapore. Madras Law Journal Office. 1950). p. 1233. Also H.M 
Seervai. The Emergency, Future Safeguards and the Habea~ Corpus 
Case A Criticism (Bombay. N. M. Tripath1, 1978). pp. 30-31. 

"'' Reproduced below. 
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2. Nothmg in sub-clause (a) of clause 1 shall affect the operation 
of any existmg law. or prevent the State from making any law. m 50 
far as such law 1mpose-; reasonable restrictwn5 on the exercise of the 
nght conferred by the said sub-clause in the interests of the 
sovereignty and integrity of India, the secunty of the State. friendly 
relations\\ 1th foreign States. public order. decency or morality. or m 
relatiOn to wntempt of court. defamation or mcltcment to an 
offence. 

3. Nothmg in sub-clause (b) of the said clau~e shall affect the 
operation of any existmg law in so far as It Impose'. or prevent the 
State from making any law imposing. m the mtercst of the 
;overeignty and integrity of India. or of public order. rea,onablc 
restnctions on the exercise of the nght conferred by the said 
;uh-clause 

4 Nothmg m sub-clause (c) of the 'aid clause shall affect the 
operation of any exi-;ting law in >O far a'> It unpme5. or prevent the 
State from makmg any law 1mposmg, in the mtere~ts of the 
<oovere1gntv and mtegnty of India. or of pubhc order or morality. 
reasonable re..rriction'> on the exerw.e of the nght conferred by the 
said sub-clau;.e 

5 Nothing m ;,uh-clau;,es (d). (e) and (f) ot the said dame shall 
affect the operatwn of anv ex1;,ting law m so far a; It unpoo;es. or 
prevent the State from makmg :my law 1mposmg. rea;onable 
re5trictwns on the exercise of any of the nghts conferred hy the said 
sub-dame'> either in th<' mtere;,t, ot the gene1 al public or for the 
protection of the mterc<ots of any Scheduled Tnbe. 

6. Nothmg m sub-clause (g) of the s:ud clause 'hall affect the 
uperatwn of any ex1stmg law m so far as It imposes. or prevent the 
State !rom makmg any law 1mposmg. in the interc;ts of the general 
pubhc. reawnable re,trictJons on the exerci>e of the nght conferred 
by the said sub-clau'>e. and. in particular nothmg m the said 
'uh-clau"e ;hall affect the operatiOn of any ex1stmg law m so far a~ It 
rclatco, to. or prevent the St:lle from making any lm\ relatmg to. 

(1) the prufe,;.ional or technical qualifications necessary for 
practi;mg any profession or carrymg on any occupatiOn, trade 
or bmmess. or 

(u) the carrvmg on by the State. or by a corporatiOn owned or 
controlled hy the State. of any trade. business. industry or 
;,crvice. whether to the exclusiOn. complete or partiaL of 
citizens or othen\'Ise 

Arllcle 20 
I. No pen,on shall be convicted of any offence except tor 

VIolation of a law in force at the time of the comm1sswn of the act 
ch:~rged as an offence. nor be ;,ubjected to a penalty greater than that 
which might have been inflicted under the law in force at the time of 
the commission of the offence 

2. No per-.on shall be prosecuted and pumshed for the same 
offence more than once. 

3. No person accused of any offence shall be compelled to he a 
w1tne" agamst himself. 

Article 21 

No person shall be deprived of his life or personal liberty except 
accordmg to procedure established hy law. 

Arucle 22 
No person who is arrested shall he detmned in custody without 

hemg mformed. as soon as may be. of the grounds for such arrest nor 
shall he be demed the right to consult. and to be defended hy. a legal 
practitiOner of his choiCe. 

2. Every per;,on who 1' arrested and detained in cu,tod~ shall be 
produced before the neare5t magistrate w1thm a penod of twenty
four hours of such arrest. excludmg the time necessary for the 
Journey from the place of arrest to the court of the magistrate and no 
such person 'hall be detained m custody beyond the said period 
without the authority of a magi5trate 

3 Nothmg m clause;, 1 and 2 shall apply: 
(a) to any person who for the time being IS an enemy alien; or 

(b) to any person who 1;, arrested or de tamed under any law 
providing for preventive detention. 

4. No law prov1dmg for preventive detentiOn shall authorize the 
detentiOn of a person for a longer period than three month;, unless: 

(a) an Advisory Board consistmg of persons who are. or have been. 
or are qualified to be appointed as, Judges of a High Court has 



reported before the expiration of the smd penod of three months that 
there is m It5 opimon sufficient cause for such detentiOn. 

Provided that nothmg m the sub-clause '>hall authorize the 
detentiOn of ''ny person beyond the maximum penod pre>cnbed by 
anv law made by Parliament under sub-clause (h) of clause 7; or 

(h) ;uch person 1s detamed in accordance with the pro\'lslon' of any 
law made by Parliament under sub-clause; (a) and (b) of dame 7. 

5 When any person is detamed m pursuance of an order made 
under any law providmg for preventive detent1on. the authonty 
makmg the order shall, a' ;oon as may be, commumcate to such 
per;on the grounds on which the order ha; been made ami -,hall 
aftord h1m the earliest opportunity of makmg a representation 
again;t the order. 

b Nothing m clau;e 5 >hall require the authority makmg any surh 
order as i; referred to in that clause to dJ'>clo.,e facts winch '>Uch 
authonty consider> to be against the public mterest to di;close. 

7 Parliament may by law pre.,cribe · 

(a) the circumstances under wh1ch. and the cia" or classe<, of cases 
m \\ h1ch. a person may he detamed for a pcnod longer than three 
months under any law pro\'lding for preventi\e detentwn without 
ohtainmg the opinion of an Ad\%ory Board 111 accordance with the 
prov1siom of ,uh-clause (a) of clau<,e 4; 

(h) the max1mum penod for wh1ch any pcn .. on may many class or 
cla<.,ses of cases he detamed under any law prmidmg for preventive 
detention; and 

(c) the procedure to he followed by an AdvJ>ory Board m an 
mquiry under suh-clamc (a) nf clau;e 4. 

RIGHT AGAINST EXPLOITATION 

Arltcle 23 

1. Trafhc m human being' and begm and other s1mdar form' of 
forced labour are prohib1ted and any contravention of th1' provisiOn 
;hall he an offence puni<,hahlc 111 accordance \\ 1th Ia\\. 

2 Nothmg in thi; artJclc >hall prevent the State from 1mpmmg 
wmpul<.,orv service for public purpo'c'. and m 11npmmg ~uch ,;crv1ce 
the State shall not make anv LilscnrmnatJon on grounds onlv of 
religwn, race. caste or clas5 o~ any of them L -

RIGHI' ro FREEDOM OF REl !Cd0:'-1 

, lrlldc 25 

I. Subject to public order. morahtv and health and to the other 
prtlVIsiom of thi'> P~rt. all per<.,ons are equally entitled to freedom of 
consc1ence and the nght free!) to proks;, prac!J<,e and propagate 
religion. 

2 Nothmg in th1s art1cle 'hall affect the operatiOn of any cx1;tmg 
law or prevent the State from makmg any law. 

(a) regulatmg or restnctmg any econom1c. finanCiaL political or 
other >ecular activity wh1ch may he assoc1ated w1th religiou<., pract1ce; 

(h) pnw1ding for soCJal welfare and reform or the throwmg open of 
Hmdu rchgJOu<, mstitutwns of a public character to all cla;se' and 
>ection; of Hindus 

Article 26 

Subject to public order. morality and health. every rehgiom, 
denommatwn or any -,ectJOn tht'reof shall haw the right 

(a) to estabh;h and mamtain m;tltutlons for religious and 
charitable purrnses; 

(b) to man:1ge ib own affmrs 111 matters of religion, 

(c) to O\\ n and acquire movable and Immovable property; and 

(d) to admmE .. ter such property 111 accordance w1th law. 

CULTURAL AND EDUCATIONAL RIGHTS 

Article 29 

I. Any section of the citizens residing m the territory of India or 
any part thereof having a distinct language. script or culture of 1t.., 
own shall have the right to conserve the same 

2. No Citizen shall be denied admission into anv educational 
mstitution mamtained by the State or receivmg a1d out -oi State funds 
on grounds only of religion, race, caste, language or any of them 
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Article 30 

l. All minontJes, whether based on religion or language. shall 
have the nght to establi>h and admimster educational institutions of 
their choiCe. 

2. The State shall not. m granting aid to educationalmstitution>. 
discrimmate against any educatiOnal institution on the ground that It 
1s under the management of a mmority, whether ba;ed on religion or 
language. 

RIGHT TO PROPERTY 

Arllcle 31 
I. No person 5hall be depri\ cd of h1s property save by authority 

of law 

2 No property shall be compubonly acqUired or requisitioned 
save for a public purpo>e and save by authonty of a law which 
prov1des for compemation for the property so acqUired or requisi
tiOned and e1ther fixes the amount of the compensation or specJfie.., 
the pnnc1pk' on which. and the manner in wh1ch. the compensatiOn 
IS to be determmed and g1ven; and no such law shall he called m 
question in any court on the ground that the compemat10n provided 
by that law 1s not adequate. 

5. Nothing in clause 2 shall affect: 
(a) the provisions of any existing law other than a law to which 

the prov1sions of clause 6 apply. or 
(b) the provisions of any law which the State may hereafter 

make: 
(i) for the purpose of impo;ing or levying any tax or penalty, 

or 
(i1) for the promotion of public health or the prevention of 

danger to life or property. or 
(iii) m pursuance of any agreement entered into between the 

Government of the Dommion of India or the Government 
of Ind1a and the Government of any other country, or other
wise, with respect to property declared by law to be evacuee 
property. 

KENYA 

107. The Constitution of Kenya100 of December 
1963, as revised in 1965 and further amended in 1967, 
guarantees individual rights, and freedoms, among 
which are included the right to life and personal liberty, 
to protection from slavery and forced labour, inhuman 
treatment and deprivation of property, to the sanctity 
of the domicile and the protection of the law, and to 
freedom of conscience, of expression, of assembly and 
association, and of movement. Discrimination is 
forbidden. 

108. The Constitution provides further that certain 
of these fundamental rights and freedoms are subject 
to lawful limitations or restrictions. 

109. Thus, section 70 states: 
Whereas every person in Kenya JS entitled to the fundamental 

rights and freedoms of the individual. that is to say, the nght, what
ever h15 race, tribe. place of origm or residence or other local con
nexion, political opimons. colour, creed or sex, but subject to respect 
for the nghts and freedoms of others and for the public interest, to 
each and all of the followmg. namely 

(a) life. liberty, security of the person and the protection of the 
law; 

(b) freedom of conscience, of expression and of assembly and 
association; and, 

(c) protection for the privacy of his home and other property 
and from deprivation of property Without compensation, 
the provisions of this Chapter shall have effect for the purpose of 
affording protection to those rights and freedoms subject to such 
limitations of that protection as are contained in those provisions, 
being limitations designed to ensure that the enjoyment of the said 

100 Peaslee, op. cit., revised 4th ed., voL I (1974), pp. 335-412. 



rights and freedoms by any individual does not prejudice the rights 
and freedoms of others or the public interest. 

110. Section 72, paragraph 1, provides, inter alia: 
No person shall be deprived of his personal liberty save as may be 

authorised by law in any of the following cases, that is to say: 
(a) in execution of the sentence or order of a court, whether 

established for Kenya or some other country, in respect of a criminal 
offence of which he has been convicted; 

(b) in execution of the order of the High Court or any Court of 
Appeal exercising jurisdiction in Kenya punishing him for contempt 
of any such court or of another court or tribunal; 

(c) in execution of the order of a court made to secure the 
fulfilment of any obligation imposed on him by law; 

(j) in the case of a person who has not attained the age of 
eighteen years, for the purpose of his education or welfare; 

(g) for the purpose of preventing the spread of an infectious or 
contagious disease; 

(h) in the case of a person who is, or is reasonably suspected to 
be, of unsound mind, addicted to drugs or alcohol, or a vagrant, for 
the purpose of his care or treatment or the protection of the 
community; 

(i) for the purpose of preventing the unlawful entry of that person 
into Kenya, or for the purpose of effecting the expulsion, extradition 
or other lawful removal of that person from Kenya or for the purpose 
of restricting that person while he is being conveyed through Kenya 
in the course of his extradiction or removal as a convicted prisoner 
from one country to another; 

111. Section 75 provides that: 
1. No property of any description shall be compulsorily taken 

possession of. and no interest in or right over property of any des
cription shall be compulsorily acquired, except where the following 
conditions are satisfied, that is to say: 

(a) the taking of possession or acquisition is necessary in the 
interests of defence, pubhc safety, public order, public morality, 
public health, town and country planning or the development or 
utilization of any property in such manner as to promote the public 
benefit; and 

(b) the necessity therefor is such as to afford reasonable justifi
cation for the causing of any hardship that may result to any person 
having an interest in or right over the property; and 

(c) provision is made by a law applicable to that taking of pos
session or acquisition for the prompt payment of full compensation. 

2. Every person having an interest or right in or over property 
which is compulsorily taken possession of or whose interest in or 
right over any property is compulsorily acquired shall have a right 
of direct access to the High Court for: 

(a) the determination of his interest or right, the legality of the 
taking of possession or acquisition of the property, interest or right, 
and the amount of any compensation to which he is entitled; 

6. Nothing contained in or done under the authority of any law 
shall be held to be inconsistent with or in contravention of subsection 
1 or subsection 2 of this section: 

(a) to the extent that the law in question makes provision for the 
taking of possession or acquisition of any property: 

(i) in satisfaction of any tax, duty, rate, cess or other impost; 
(ii) by way of penalty for breach of the law, whether under civil 

process or after conviction of a criminal offence under the 
law of Kenya; 

(iii) as an incident of a lease, tenancy, mortgage, charge, bill of 
sale, pledge or contract; 

(iv) in the execution of judgements or orders of a court in pro
ceedings for the determination of civil rights or obligations; 

(v) in circumstances where it is reasonably necessary so to do 
because the property is in a dangerous state or injurious to 
the health of human beings, animals or plants; 

(vi) in consequence of any law with respect to the limitation of 
actions; or 

(vii) for so long only as may be necessary for the purposes of any 
examination, investigation, trial or inquiry or, in the case of 
land, for the purposes of the carrying out thereon of work of 
soil conservation or the conservation of other natural re
sources or work relating to agricultural development or im
provement (being work relating to such development or 
improvement that the owner or occupier of the land has been 
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required, and has without reasonable excuse refused or 
failed, to carry out), 

and except so far as that provision or, as the case may be, the thing 
done under the authority thereof is shown not to be reasonably 
justifiable in a democratic society; or 

(b) to the extent that the law in question makes provision for the 
taking of possession or acquisition of; 

(i) enemy property; 

112. Section 76 contains the following provisions: 
1. Except with his own consent, no person shall be subjected to 

the search of his person or his property or the entry by others on his 
premises. 

2. Nothing contained in or done under the authority of any law 
shall be held to be inconsistent with or in contravention of this 
section to the extent that the law in question makes provision: 

(a) that is reasonably required in the interests of defence, public 
safety, public order, public morality, public health, town and country 
planning, the development and utilization of mineral resources, or 
the development or utilization of any other property in such a manner 
as to promote the public benefit; 

(b) that is reasonably required for the purpose of promoting the 
rights or freedoms of other persons. 

(c) that authorizes an officer or agent of the Government of 
Kenya, or of the East African Community, or of a local government 
authority, or of a body corporate established by law for public pur
poses, to enter on the premises of any person in order to inspect 
those premises or anything thereon for the purpose of any tax, rate 
or due or in order to carry out work connected with any property 
that is lawfully on those premises and that belongs to that Govern
ment, Community, authority or body corporate, as the case may be; 
or 

(d) that authorizes, for the purpose of enforcing the judgement 
or order of a court in any civil proceedings, the entry upon any 
premises by order of a court, and except so far as that provision or, 
as the case may be, anything done under the authority thereof is 
shown not to be reasonably justifiable in a democratic society. 

113. Section 77 contains the following provisions: 
10. Except with the agreement of all parties thereto, all pro

ceedings of every court and proceedings for the determination of the 
existence or extent of any civil right or obligation before any other 
adjudicating authority. including the announcement of the decision 
of the court or other authority, shall be held in public. 

11. Nothing in subsection 10 of this section shall prevent the 
court or other adjudicating authority from excluding from the pro
ceedings persons other than the parties thereto and their legal rep
resentatives to such extent as the court or other authority: 

(a) may by law be empowered to do and may consider necessary 
or expedient in circumstances where publicity would prejudice the 
interests of justice or in interlocutory proceedings or in the interests 
of public morality, the welfare of persons under the age of eighteen 
years or the protection of the private lives of persons concerned in 
the proceedings; or 

(b) may by law be empowered or required to do in the interests 
of defence, public safety or public order. 

114. Section 78 contains the following provisions: 
1. Except with his own consent, no person shall be hindered in 

the enjoyment of his freedom of conscience, and for the purposes of 
this section the said freedom includes freedom of thought and of 
religion, freedom to change his religion or belief, and freedom, 
either alone or in community with others, and both in public and in 
private, to manifest and propagate his religion or belief in worship, 
teaching, practice and observance. 

5. Nothing contained in or done under the authority of any law 
shall be held to be inconsistent with or in contravention of this 
section to the extent that the law in question makes provision which 
is reasonably required: 

(a) in the interests of defence, public safety, public order, public 
morality or public health; or 

(b) for the purpose of protecting the rights and freedoms of other 
persons, including the right to observe and practise any religion 
without the unsolicited intervention of members of any other 
religion, 

and except so far as that provision or, as the case may be, the thing 
done under the authority thereof is shown not to be reasonably 



justifiable in a democratic society. 
6. References in this section to a religion shall be construed as 

including references to a religious denomination, and cognate expres
sions shall be construed accordingly. 

115. Section 79 contains the following provisions: 
1. Except with his own consent, no person shall be hindered in 

the enJoyment of his freedom of expression, that is to say, freedom 
to hold opinions without interference, freedom to receive ideas and 
mformation without interference, freedom to communicate ideas and 
mformation without interference (whether the communication be to 
the public generally or to any person or class of persons) and freedom 
from intereference with his correspondence. 

2. Nothmg contained in or done under the authority of any law 
shall be held to be inconsistent with or in contravention of this 
section to the extent that the law in question makes provision: 

(a) that is reasonably required in the mterests of defence, public 
safety, public order. public morality or public health; 

(b) that is reasonably required for the purpose of protecting the 
reputatiOns, rights and freedoms of other persons or the private lives 
of persons concerned m legal proceedings, preventing the disclosure 
of information received in confidence, maintaining the authoritv and 
independence of the courts or regulating the technical administ;ation 
or the technical operatiOn of telephony, telegraphy, posts, wireless 
broadcasting or television; or 

(c) that Imposes restrictions upon public officers or upon persons 
in the service of the East African Community or of a local govern
ment authority, 

and except so far as that provisiOn or, as the case may be, the thing 
done under the authority thereof is shown not to be reasonably 
JUStifiable in a democratic society. 

116. Section 80 contains the following provisions: 
1. Except with his own consent, no person shall be hindered in 

the enjoyment of his freedom of assembly and association, that is to 
say, hi> right to assemble freely and associate with other persons and 
in particular to form or belong to trade unions or other a>sociations 
for the protection of his interests. 

2. Nothing contained in or done under the authority of any law 
shall be held to be inconsistent with or in contravention of this 
section to the extent that the law in question makes provision: 

(a) that IS reasonably reqmred in the interests of defence. public 
safety, public order, public morality or public health; 

(b) that is reasonably required for the purpose of protecting the 
nghts or freedoms of other persons; 

(c) that imposes restriction upon public officers, members of a 
disciplined force, or persons m the service of the East African Com
mumty or of a local government authority; or 

(d) for the registration of trade unions and associations of trade 
unions in a register established by or under any law, and for imposing 
reasonable conditiOns relating to the requirements for entry on such 
a register (including conditions as to the minimum number of persons 
necessary to constitute a trade union qualified for registration, or of 
members necessary to constitute an associatiOn of trade unions qual
Ified for registration, and conditions whereby registration may be 
refused on the grounds that any other trade union already registered 
or as>ociation of trade unions already registered, a> the case may be, 
IS sufficiently representative of the whole or of a substantial propor
tion of the interests in respect of which registration of a trade union 
or association of trade union> is sought), 

and except so far as that provision or, as the case may be, the thing 
done under the authority thereof is >hown not to be reasonably 
JUstifiable in a democratic wciety. 

117. Section 81 provides that: 
1. No citizen of Kenya shall be deprived of his freedom of move

ment, that i> to say, the right to move freely throughout Kenya, the 
right to reside m any part of Kenya, the nght to enter Kenya, the 
right to leave Kenya and immunity from expulsion from Kenya. 

2. Any restnction on a person's freedom of movement that is 
involved in his lawful detentiOn shall not be held to be inconsistent 
with or in contravention of this section. 

3. Nothing contained in or done under the authority of any law 
shall be held to be inconsistent With or m contravention of this 
section to the extent that the law in questiOn makes provision: 

(a) for the imposition of restrictiOns on the movement or resi
dence within Kenya of any person or on any person's right to leave 
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Kenya that are reasonably required in the interests ot detence, pub he 
safety or public order; 

(b) for the imposition of restrictions on the movement or resi
dence within Kenya or on the right to leave Kenya of persons gen
erally or any class of persons that are reasonably required in the 
interests of defence, public safety, public order, public morality, 
public health or the protection or control of nomadic peoples and 
except so far as the provision or, as the case may be, the thing done 
under the authority thereof is shown not to be reasonably justifiable 
in a democratic society; 

(c) for the imposition of restrictions, by order of a court, on the 
movement or residence within Kenya of any person or any person's 
right to leave Kenya either in consequence of his having been found 
guilty of a criminal offence under the law of Kenya or for the purpose 
of ensuring that he appears before a court at a later date for trial of 
such criminal offence or for proceedings preliminary to trial or for 
proceedings relating to his extradition or lawful removal from Kenya; 

(d) for the imposition of restrictions on the acquisition or use by 
any person of land or other property in Kenya; 

(e) for the imposition of restrictions upon the movement or resi
dence within Kenya or on the right to leave Kenya of public officers 
or of members of a disciplined force; 

(j) for the removal of a person from Kenya to be tried or pun
Ished in some other country for a criminal offence under the law of 
that other country or to undergo imprisonment in some other country 
in execution of the sentence of a court in respect of a crimmal offence 
under the law of Kenya of which he has been convicted; or 

(g) for the imposition of restrictions on the right of any person 
to leave Kenya that are reasonably required in order to secure the 
fulfilment of any obligations imposed on that person by law and 
except so far as that provision or, as the case may be, the thing done 
under the authority thereof. is shown not to be reasonably justifiable 
m a democratic society. 

4. If any person whose freedom of movement has been restricted 
by vutue of such a provision as is referred to in subsection (3) (a) of 
this section so requests at any time during the penod of that restric
tion not earlier than three months after the order was made or three 
months after he last made such request, as the case may be, his case 
shall be reviewed by an independent and impartial tribunal presided 
over by a person appointed by the President from among persons 
qualified to be appomted as a judge of the High Court. 

5. On any review by a tribunal in pursuance of subsection (4) of 
this section of the case of any person whose freedom of movement 
has been restricted, the tnbunal may make recommendatiOns con
cermng the necessity or expediency of continuing that restnction to 
the authority by whom It was ordered and, unless it is otherwise 
provided by law, that authority shall be obliged to act in accordance 
With any such recommendations. 

6. Until it is otherwise provided by Act of Parliament nothing in 
this sectiOn shall affect the operation of the Outlying Districts Act 
or the Special D1stncts (Administration) Act or any law amending 
or replacing either of those Acts: 

"Provided that no law amending or replacing either of those 
Acts shall Impose, or authorize the imposition of, restrictions on 
the nghts guaranteed by this section greater than the restrictions 
on those rights m force under that Act on 31st May 1963, and no 
such restriction shall be imposed under either of those Acts, or by 
or under any such law as aforesaid, in or in respect of any area 
other than an area in or m respect of which a restriction was in 
force under that Act on 3 ht May 1963." 

118. Section 82 contains the following provisions: 
1. Subject to subsections 4, 5 and 8 of this section, no law shall 

make any provision that IS discriminatory either of itself or m its 
effect 

2. Subject to subsections 6, 8 and 9 of this section, no person 
shall be treated m a discriminatory manner by any person acting by 
virtue of any written law or in the performance of the functions of 
any public office or any public authority. 

3. In this section, the expression 'discriminatory' means affording 
different treatment to different persons attributable wholly or mamly 
to their respective descriptions by race, tribe, place of origin or 
residence or other local connexion, political opinions, colour or creed 
whereby persons of one such description are subjected to disabilities 
or restrictions to which persons of another such description are not 
made subject or are accorded privileges or advantages which are not 
accorded to persons of another such description. 

119. The following definitions and provisions are 



contained in section 86: 
1. In this chapter, except where the context otherwise requires: 
"contravention", m relation to any requirement, includes a failure 

to comply with that requirement, and cognate expressions shall 
be construed accordingly; 

"court" means any court having jurisdictiOn in Kenya other than 
a court established by disciplinary law, but includes, in sections 
71 and 73 of this Constitution, a court established by diSCiplinary 
law; 

"disciplinary law" means a law regulating the disCipline of any 
dJsciplint:d force; 

"disciplined force" means: 
(a) any of the armed forces; 
(b) a police force; 
(c) a pnson ;,ervtce; or 
(d) the National Youth Service; 
"legal representative" means a person entitled to pract1se as an 

advocate m Kenya; and 
"member" m relation to a di;,ciplined force, mcludes any person 

who, under the law regulating the discipline of that force, is 
subject to that discipline 

2. In relation to any person who IS a member of a disciplined 
force raised under any law m force in Kenya, nothmg contamed in 
or done under the authority of the di>ciplinary law of that force shall 
be held to be incom.istent w1th or in contravention of anv of the 
provisions of this chapter other than sections 71, 73 and 74.-

3. In relation to any person who is a member of a dt;,ciplined 
force ra1sed otherw1se than as aforesaid and lawfully present 111 

Kenya, nothing contained in or done under the authonty of the 
disciplinary law of that force shall be held to be inconsistent with or 
111 contravention of any of the prov1;,10ns of this Chapter. 

PORTUGAL 

120. The Constitution of PortugaL which entered 
into force on 25 April 1976,101 contains the following 
basic provisions relating in particular to limitations or 
restrictions on the exercise of certain rights. 

Article 13 ( Princzple of equality) 

L All cit1zens shall have the same socJal dignity and shall be 
equal before the law. 

2. No one shall be privileged, favoured, inJured, deprived of any 
nght or exempt from any duty becau;,e of his ancestry, 5ex, race, 
language, terntory of origin, religion, political or ideological convic
tions, education, economic Situation or soctal condition 

Article 18 (Legal force) 

The constitutwnal proviswn;, relating to rights, freedoms and 
safeguards shall be directly applicable and bmdmg on public and 
private bodies. 

2. Rights, freedoms and safeguards may be re>tncted by law m 
only those cases expressly provided for m the Conslitution. 

3. Laws re>trictmg nghb, freedom;, and safeguards shall be gen
eral and ab;,tract m character and shall not limit in extent and scope 
the essential content of constitutiOnal proviswns. 

Article 27 (Rzght to freedom and security) 

1. Everyone shall have the right to freedom and secunty. 
2 No one shall be depnved of his freedom except as a result of 

a court judgement convicting h1m of an offence pumshable by law 
by a prison sentence or as a result of judiCial application of a ;,ecunty 
measure. 

3. An exceptiOn to this principle shall be depnvation of freedom 
in the following cases for a penod and on conditwn;, to be laid down 
by law: 

(a) Remand in custody, where a person IS taken in flagrante 
de/zeta or where there i' strong evidence that he has committed a 
deliberate offence punishable by a maJor sentence, 

(b) The arrest or detentwn of a person who has unlawfully en
tered the national territory or against whom extradition or depor
tation proceedings have been instituted. 

4. Everyone deprived of his freedom shall be informed without 
delay of the reasons for his arrest or detention. 

101 See: Portugal, Office of the Secretary of State for Mass Com
munication, Constllution of the Portuguese Republtc (Lisbon, January 
1977). See also part one above, paras. 88 and 89. 
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Art1cle 30 (Limits on sentences and security measures) 

L No one shall be subjected to a sentence or secunty measure 
involving impnsonment for life or for an unlimited or indefinite term. 

2. In the case of danger due to grave mental disorder that cannot 
be treated in an open envuonment, security measures involving 
deprivation of freedom may be extended, successively by judicial 
decision in each case, for as long as the ;,aid conditwn lasts. 

3. Sentences shall not be transferable. 
4. No one shall be deprived for political reason of his Portuguese 

citizenship, his civil capacity or h1s name. 

Article 32 (Safeguards in cnminal proceedmgs) 

1. Cnminal proceedings ;,hall provide all necessary safeguards 
for the defence. 

2. Everyone charged w1th an offence shall be presumed mnocent 
until his conviction has acquired the force of res judicata. 

3. The accu;,ed shall have the right to be assisted by counsel at 
all stages of the proceedings. The ca;e;, and stages in which this shall 
be compulsory shall be specified by law. 

4. A judge ;,hall have jurisdiction throughout the prelimmary 
investJgation, and the ca;,es in wh1ch this shall involve the hearing of 
both parlies shall be specified by law. 

5. Criminal proceedings shall be accmatory in ;,tructure, and the 
tnal >hall be governed by the principle that both parties are to be 
heard. 

6. Any evidence obtained by torture, force, violation of the phys
ICal or moral mtegnty of the md1vidual, wrongful interference 10 

private life, the home, correspondence or telecommunications shall 
be of no effect. 

7. No case ;,hall be withheld from a court which has jurisd1ctwn 
under ex1sting law. 

Article 34 ( Invwlabliuy of home and correspondence) 

I. The mdiv1dual's home and the privacy of his corre,pondence 
and other means of pnvate communicatiOn shall be inviolable. 

2. A cJtJzen\ home shall not be entered against his will except 
by order of the competent judicial authority and in the cases and 
according to the forms laid down by law. 

3. No one shall enter the home of any person at night without 
his coment. 

4 Any interference by public authority with correspondence or 
telecommumcations, apart from the case> laid down by law in con
nexion with criminal procedure, 'hall be prohibited. 

Article 35 (Use of data processmg) 

I. All CitiZens shall have the right to information on the contents 
of data banks concerning them and on the use for wh1ch it 1s Ill

tended. They shall be ent1tled to require the ;,a1d contents to be 
corrected and brought up to date 

2. Data processmg shall not be used for mformatwn concerning 
a person's political convictions, religious beliefs or private life except 
in the case of non-identifiable data for statistical purposes. 

3. Citizen;, shall not be gsven all-purpose national identificatiOn 
numbers. 

Article 37 (Freedom of expresston and information) 

Everyone ;,hall have the nght to express and make known his 
thought> freely by words, images or any others mean> and obtam 
informatiOn without hindrance or discrimination. 

2 The exercise of these nghts shall not be prevented or restricted 
by any type or form of censorship. 

3. Offences committed in the exercise of these nght' shall be 
pum>hable under ordinary law, the courts of law having JurisdictiOn 
to try them. 

4 The nght of reply shall be equally and effectively secured to 
all natural and artificial persons. 

Article 38 (Freedom of the press) 

1. Freedom of the press shall be safeguarded. 
2. Freedom of the press shall involve freedom of expresswn and 

creatwn for Journalists and literary contributors and a place for the 
former in giving ideological orientation to information organs not 
belonging to the State or to political parties, without any other sector 
or group of workers having power to exercise censorship or prevent 
free creat1vity. 

3. Freedom of the press shall involve the right to found news
papers and any other publications without prior administrative au
thority, deposit or qualification. 



4. Periodicals and non-periodical publications may belong to any 
non-profit-making bodies corporate. journalistic enterprises and pub
lishmg houses in company form or natural persons of Portuguese 
nationality 

5. No administrative or fiscal system, credit policy or foreign 
trade policy shall affect the freedom of the press, directly or indi
rectly, and the means necessary to protect the independence of the 
press against political and economic powers shall be safeguarded by 
law 

6. The televisiOn shall not be privately owned. 
7 Means of public information. m particular those belonging to 

the State, shall be regulated by law through an information statute. 

Article 41 (Freedom of conscience, religion and worship) 

5. The right of conscientious objection shall be recognized, pro
vided that conscientious objectors 'hall be required to perform un
armed serv1ce for a period identical with that of compulsory military 
serv1ce. 

Amcle 42 (Freedom of cultural creation) 

Intellectual, artistic and sc1entific creatwn shall be 
unrestricted. 

2 Thi> freedom shallmclude the nght to invention. productiOn 
and dissemination of scientific. literary or artistic works. including 
legal protectwn of copyright. 

Article 46 (Freedom of association) 

1. Citizens shall have the right to form associations freely and 
without reqmring any authorization provided 'uch associations are 
not intended to promote vwlence and the1r obJectives are not con
trary to the criminal law. 

2. Associations may pursue their objectives freely without inter
ference by any public authonty. They shall not be dissolved by the 
State and their activities shall not be suspended except by judicial 
decJMon in the cases provided by law 

3. No one shall be obliged to jom any a5sociation or forced by 
any meam to remain m it. 

4. Armed. military-type, m1htanzed or para military associatwns 
outside the State and the Armed Forces and organizations which 
adopt Fascist ideology shall not be permitted. 

Article 51 (Right to work) 

1. Everyone shall have the right to work. 
2 The duty to work is inseparable from the nght to work, except 

for those persons whose capacities have been dim1mshed by age, 
sickness or d1sab1lity 

3 Everyone shall have the right to choose h1s occupation or type 
of work freely. subject to such restrictions as are imposed by law in 
the general interest or are inherent in his own capacity. 

Article 59 (Right to strike) 

1. The right to stnke shall be 'afeguarded. 
2. Workers shall be entitled to decide what interests are to be 

protected by means of ;trikes. The sphere of such intere5ts shall not 
be restricted by law. 

Article 62 (Right to private property) 

1. Everyone shall have a ;ecure right to private property and to 
1ts transfer during life or by death in accordance with the 
Constitution. 

2. Apart from the cases provided for in the Constitution. expro
priation for public purpo;es shall be subject to the payment of fau 
compensatiOn. 

SPAIN 

121. The Constitution of Spain,102 under title I, 
"On Basic Rights and Duties", contains the following 
basic provisions relating to limitations and restrictions 
on the exercise of certain human rights: 

Article 10. 1. The dignity of the person, the mvwlable nght; 
which are inherent, the free development of the personality. respect 

102 A. P. Blaustein and G. H. Flanz. ConstitutiOns of the Countnes 
of the World (Dobbs Ferry. N.Y .. Oceana PublicatiOns), vol. XIII, 
Spain (1ssued October 1979). For the original text, see J. de Esteban. 
Constituciones Espafwlas y Extranjeras, 2nd ed. (Madrid, Taurus, 
1979). t. I. pp. 416 ff. See also part one above, paras, 91-93. 
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tor the law and the nghts of others, are the foundatiOn of the political 
order and the social peace. 

2. The norm; relative to basic rights and liberties wh1ch are 
recognized by the Constitution, shall be mterpreted in conformity 
With the Universal Declaration of Human Right> and the interna
tional treaties and agreements on those matters rdtlfied by Spain. 

Article 14. Spaniards are equal before the law. without any dis
crimmation for reasons of buth, race, sex, religiOn, opinion or any 
other personal or soc1al condition or circum5tance. 

Artlcle 15. All have the right to hfe and physical and moral 
mtegrity and in no case may they be subjected to torture or inhuman 
or degradmg punishment or treatment. The death penalty " abol
ished except in those cases wh1ch may be established by military 
penal law in time; of war 

Article 16. 1. Freedom of 1deology, religwn and cult of individ
uals and communities is guaranteed without any limitatiOn in their 
demonstrations other than that which is nece;sary for the main
tenance of public order protected by law. 

Aruc/e 17. 1 Every person has the nght to liberty and secunty. 
No one may be depnved of his liberty without observance of the 
provJ>Jons of this article and only in the case' and in the form 
prescnbed by law. 

2. Preventive arrest may not last more than the time stnctly 
nece,sary for the im estigatwn; which tend to clanfy event,, and in 
every case, within a maximum penod of 72 hours, the per>on de
tained must be freed or placed at the di>posal of the JUdicial 
authority. 

3. Every person arrested must be informed immediately. and in 
a way that is understandable to him, about his rights and the reasons 
for his arrest. and he may not be forced to make a statement. The 
assistance of an attorney to the arrested is guaranteed dunng pohce 
and jud1cial proceedings under the terms established by law 

4. The law will regulate a process of "habeas corpus" w that any 
person who is illegally arrested may be Immediately placed at the 
disposal of the JUdiciary. The max1mum penod of provisional im
pn;onment shall also be determined by law. 

Artlcle 18. 1 The right of honom. personal and family privacy 
and identity 1s guaranteed. 

2. The home 1s inviolable No entry or search may be made 
Without legal authority except with the express consent of the owners 
or in the case of a flagrant crime. 

3. Secrecy of communications, particularly postal, telegraphic 
and telephone communication;. is guaranteed, except by judicial 
order. 

4. The law shall limit the use of information. to guarantee per
sonal and fam1ly honour. the pnvacy of citJzens and the full exercise 
of their nghts. 

Article 19. Spamards have the right to freely >elect their residence 
and to travel m the national territory. 

They also have the right to enter and leave Spain freely under the 
conditions established by law. That nght cannot be restricted because 
of political or ideological motives. 

ArtiCle 20. 1. The following right; are recogmzed and protected. 
(a) To express and di,semmate thoughts freely through words. 

writing or any other means of reproduction; 
(b) Literary, artistic, scientific and technical production. and 

creation; 
(c) Academic freedom; 
(d) To commumcate or receive freely truthful information 

through any means of dissemination. The law 5hall regulate the right 
to the protectiOn of the clause on conscience and professional ;ecrecy 
m the exercise of these freedom>. 

2. The exercise of these rights cannot be restricted through any 
type of pnor censorship. 

3. The law shall regulate the organizatiOn and parliamentary 
control of the means of social communicatiOn owned by the State or 
any public entity and shall guarantee access to those means by sig
nificant wcJal and political groups, respecting the pluralism of society 
and the various languages of Spam. 

4. These liberties have the1r limits in the respect for the rights 
recognized in this Title. in the precepts of the laws which develop it 
and, especially, in the right to honour, privacy. personal identity and 
protection of youth and childhood. 

5. The seizure of publications, recordings or other means of 
information may only be determmed by a JUdicial resolutiOn. 

Article 21. 1. The right to peaceful, unarmed assembly is recog
mzed. The exercise of this right does not require pnor authorization. 



2. In the cases of meetings in places of public transit and of 
manifestations, prior notification shall be given to the authorities, 
which can only forbid them when there are reasons based on dis
turbances of public order with danger for persons or property. 

Article 22. 1. The right of association is recognized. 
2. Associations which pursue purposes or use methods which are 

classified as crimes, are illegal. 
3. Associations constituted under the provisions of this article 

must register for purposes of public information only. 
4. Associations may only be dissolved or their activities sus

pended by virtue of a motivated judicial order. 
5. Secret and paramilitary associatiOns are prohibited. 
Article 23. 1. Citizens have the right to participate in public 

affairs, directly or through representatives freely elected in periodic 
elections by universal suffrage 

2. They also have the nght to accede, under conditions of equal
ity to public functions and positions, in accordance with the require
ments established by law. 

Article 28. 1. All have the right to unionize freely. The law may 
limit or except from the exercise of this right the Armed Forces or 
Military Institutes, or the other Corps subject to military discipline 
and shall regulate the peculiarities of its exercise for political func
tionanes. Syndical liberty includes the right to found unions and to 
join the union of one's choice, as well as the nght of the unions to 
form confederations, to found international union organizations or 
to join them. No one may be forced to join a union. 

2. The nght of workers to stnke in defence of their interests is 
recognized. The law which regulates the exercise of this right shall 
establish precise guarantees to insure the maintenance of essential 
services of the community. 

Article 29. 1. All Spaniards shall have the right to personal and 
collective petition. in writing, in the form and with the effects the 
law shall determine. 

2. Members of the Armed Forces, Institutes, or the Corps subject 
to military discipline. may exercise this right only individually and in 
accordance with the provisions of their specific legislation. 

Article 33. 1. The right to private property and inheritance IS 

recogmzed. 
2. The soCJal function of these rights shall determine the limits of 

their content in accordance with the law. 
3. No one may be deprived of this property and rights except for 

justified cause of public utility or social interest after proper indem
nification m accordance with the provisions of Jaw. 

Article 34. l. The right of foundation for purposes of general 
interest is recognized in accordance with the Jaw. 

2. The provisions of paragraphs 2 and 4 of Article 22 shall also be 
applicable to foundations. 

Articles 36. The law shall regulate the peculiarities of the JUridical 
governance of the Professional Colleges and the exercise of profes
sions reqmnng academic degrees. The internal structure and func
tioning of the Colleges must be democratic. 

Article 37 l. The law shall guarantee the right to collective 
labour negotiations between the representatives of workers and em
ployers, a; well a; the binding force of agreements. 

2. The right of the workers and employers to adopt measures 
concerning collective conflict 1; recognized. The law which shall 
regulate the exercise of this nght, without prejudice to the limitations 
it may establish, shall include precise guarantees to insure the func
tioning of the essential servtces of the community. 

Art1cle 38. Free enterprise withm the framework of a market 
economy is recogmzed. The public authorities guarantee and protect 
its exercise and the defence of productivity in accordance with the 
exigencies of the general economy, and as the case may be, in 
keeping with planning 

Article 43. 1. The right to health protection is recognized 
2. It is mcumbent upon the public authorities to orgamze and 

watch over public health and hygiene through preventive measures 
and through necessary care and services. The law shall establish the 
nghts and duties of all in this respect. 

Article 52. The law shall regulate the professional orgamzations 
which contribute to the defence of their own economic interests. 
Their internal structure and functiOning must be democratic. 

Article 53. 1. The rights and liberties recognized in the second 
chapter of the present Title are binding on all public authorities. 
Only by law, which in every case must respect their essential content, 
could the exercise of such rights and liberties be regulated, and they 
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shall be protected in accordance with the provisions of Article 161. 
1(a).I103J 

Article 55. 
2. An organic law may determine the manner and the cases in 

which, in an individual manner and with the necessary judicial in
tervention and adequate parliamentary control, the rights recognized 
in Article 17, paragraph 2, and Article 18, paragraphs 2 and 3, may 
be suspended for certain persons with respect to investigations having 
to do with the activities of armed bands or terrorist elements. 

SRI LANKA 

122. The Constitution of the Democratic Socialist 
Republic of Sri Lanka104 ensures, in chapter III, the 
fundamental rights of the individual, which have thus 
been made justiciable. The citizen is not merely pro
tected against possible legislative discrimination but is 
also provided with remedies against an imminent in
fringement of his rights by executive or administrative 
action. 105 

123. These fundamental rights are subject only to 
such restrictions as may be prescribed by law in the 
interest of national security. 

124. The following are the basic provisions relating 
to fundamental rights and to the restrictions to which 
certain of them are subject. 

Chapter Ill. Fundamental rights 

[Art.} 10. Every person is entitled to freedom of thought, con
science and religion, including the freedom to have or to adopt a 
religion or belief of his choice. 

[Art.} 11. No person shall be subjected to torture or to cruel, 
inhuman or degrading treatment or punishment. 

[Art.] 12. 1. All persons are equal before the Jaw and entitled to 
the equal protectiOn of the law. 

2. No citizen shall be discriminated against on the grounds of 
race. religion, language, caste, sex, political opimon, place of birth 
or any one of such grounds: 

Provided that it shall be lawful to require a person to acquire 
withm a reasonable time sufficient knowledge of any language 
as a qualification for any employment or office in the Public, 
Judicial or Local Government Service or in the service of any 
public corporatiOn, where such knowledge is reasonably necess
ary for the discharge of the duties of such employment or office; 

Provided further that it shall be lawful to require a person to have 
a sufficient knowledge of any language as a qualification for any 
such employment or office where no functwn of that employ
ment or office can be discharged otherwise than with a know
ledge of that language. 

3. No person shall, on the grounds of race, religion. language, 
caste. sex or any one of such grounds, be subject to any disability, 
liabihty, restriction or condition with regard to access to shops, public 
restaurants, hotels, places of public entertamment and places of 
public worship of his own religion. 

4. Nothing in this Article shall prevent special provisiOn bemg 
made, by law, subordinate legislatiOn or executive action, for the 
advancement of women. children or disabled persons. 

[Art.} 13. 1. No person shall be arrested except according to 
procedure established by law. Any person arrested shall be informed 
of the rea;on for his arrest. 

2 Every person held m custody, detained or otherwise deprived 
of personal liberty shall be brought before the judge of the nearest 
competent court accordmg to procedure established by law, and shall 
not be further held in custody, detained or deprived of personal 

103 Article 161, 1 (a) of the Constitution of Spain relates to uncon
stitutionality appeals against laws and regulations having the force 
of law. 

1114 The Constitution of the Democratic Sociahst Republic of Sri 
Lanka, which repealed the earlier Constitution of 1972, came into 
force in 1978. The text was published by the Department of Gov
ernment Printing, Sri Lanka, in 1978. 

105 See the comments of the Government of Sri Lanka relating to 
the individual's duties to the community, reproduced in part one 
above. para. 64, which were based mainly on the Prevention of 
Social Disabilities Act, No. 21 of 1957. 



liberty except upon and in terms of the order of such judge made in 
accordance with procedure established by law. 

3. Any person charged with an offence shall be entitled to be 
heard, in person or by an attorney-at-law, at a fair trial by a com
petent court. 

4. No person shall be punished with death or imprisonment ex
cept by order of a competent court, made in accordance with pro
cedure established by law. The arrest, holding in custody, detention 
or other deprivation of personal liberty of a person, pending inves
tigation or trial, shall not constitute punishment. 

5. Every person shall be presumed innocent until he is proved 
guilty: 

"Provided that the burden of proving particular facts may, by 
law, be placed on an accused person." 
6. No person shall be held guilty of an offence on account of any 

act or omission which did not, at the time of such act or omission, 
constitute such an offence, and no penalty shall be imposed for any 
offence more severe than the penalty in force at the time such offence 
was committed. 

Nothing in this Article shall prejudice the trial and pumshment of 
any person for any act or omission which, at the time when it was 
committed, was criminal according to the general principles of law 
recognized by the community of nations. 

It shall not be a contravention of this Article to require the im
position of a minimum penalty for an offence provided that such 
penalty does not exceed the maximum penalty prescribed for such 
offence at the time such offence was committed. 

7. The arrest, holding in custody. detention or other deprivation 
of personal liberty of a person, by reason of a removal order or a 
deportation order made under the provisions of the Immigrants and 
Emigrants Act or the Indo-Ceylon Agreement (Implementation) 
Act, No. 14 of 1967, or such other law as may be enacted in substi
tution therefor, shall not be a contravention of this Article. 

[Art.] 14. 1. Every citizen IS entitled to-
(a) the freedom of speech and expression including publication; 
(b) the freedom of peaceful assembly; 
(c) the freedom of association; 
(d) the freedom to form and join a trade union; 
(e) the freedom, either by himself or in association with others, 

and either in public or in private, to manifest his religion or belief 
in worship, observance, practice and teaching; 

(f) the freedom by himself or in association with others to enjoy 
and promote his own culture and to use his own language; 

(g) the freedom to engage by himself or in association with others 
in any lawful occupation, profession, trade, business or enterprise; 

(h) the freedom of movement and of choosing his residence within 
Sri Lanka; and 

(i) the freedom to return to Sri Lanka. 
2. A person who, not being a citizen of any other country, has 

been permanently and legally resident in Sri Lanka immediately 
prior to the commencement of the Constitution and continues to be 
so resident shall be entitled, for a period of ten years from the 
commencement of the Constitution, to the rights declared and re
cognized by paragraph ( 1) of this Article. 

{Art.] 15. 1. The exercise and operation ofthe fundamental nghts 
declared and recognized by Articles 13.5 and 13.6 shall be subject 
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only to such restrictions as may be prescribed by law in the interests 
of national security. For the purposes of this paragraph "law" in
cludes regulations made under the law for the time being relating to 
public security. 

2. The exercise and operation of the fundamental right declared 
and recognized by Article 14.1 (a) shall be subject to such restrictions 
as may be prescribed by law in the interests of racial and religious 
harmony or in relation to parliamentary privilege, contempt of court, 
defamation or incitement to an offence. 

3. The exercise and operation of the fundamental right declared 
and recognized by Article 14.1 (b) shall be subject to such restrictions 
as may be prescribed by law in the interests of racial and religious 
harmony. 

4. The exercise and operation of the fundamental right declared 
and recognized by Article 14.1 (c) shall be subject to such restrictions 
as may be prescribed by law in the mterests of racial and religwus 
harmony or national economy. 

5. The exercise and operation of the fundamental right declared 
and recognized by article 14.1 (g) shall be subject to such restrictions 
as may be prescribed by law in the interests of national economy or 
in relation to: 

(a) the professional, technical, academic, financial and other qual
ifications necessary for practising any profession or carrying on any 
occupation, trade, business or enterprise, and the licensing and diS
Ciplinary control of the person entitled to such fundamental right, 
and 

(b) the carrying on by the State, a State agency or a public cor
poration of any trade, business, industry, service or enterprise 
whether to the exclusion, complete or partial, of citizens or 
otherwise. 

6. The exercise and operation of the fundamental right declared 
and recognized by Article 14.1 (h) shall be subject to such restrictions 
as may be prescribed by law in the interests of national economy. 

7. The exercise and operation of all the fundamental rights de
clared and recognized by Articles 12, 13.1, 13.2 and 14 shall be 
subject to such restrictions as may be prescribed by law in the 
interests of national security, public order and the protection of 
public health or morality, or for the purpose of securing due recog
nition and respect for the rights and freedoms of others, or of meeting 
the just requirements of the general welfare of a democratic society. 
For the purposes of this paragraph "law" includes regulations made 
under the law for the time being relating to public security. 

8. The exercise and operation of the fundamental rights declared 
and recognized by Articles 12.1, 13 and 14 shall, in their application 
to the members of the Armed Forces, Police Force and other Forces 
charged with the maintenance of public order, be subject to such 
restrictions as may be prescribed by law in the interests of the proper 
discharge of their duties and the maintenance of discipline among 
them. 

{Art.} 16. I. All existing written law and unwnttcn law ;hall be 
vahd and operattve notwithstanding any mconsistenc) with the 
preceding prov1swns of thi; Chapter. 

2 The subjection of any person on the order of a competent 
court to any form of punishment recognized by any existing wntten 
law shall not be a contraventwn of the provi;ions of thi; Chapter. 



Chapter II 

THE MEANING AND SCOPE OF REQUIREMENTS, CONCEPTS AND TERMS 
RELATING TO LIMITATIONS OR RESTRICTIONS 

ON HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS 

125. Like all other legal rules, norms recogmzmg 
or conferring rights or imposing limitations on them 
are subject to a continuing process of interpretation. 

126. In this connection, the meaning and scope of 
the following basic requirements, concepts and terms 
relating to limitations or of restrictions on human rights 
and freedoms are examined. 

A. The requirement "determined by law", 100 "pur
suant to law", 107 "prescribed by law" / 08 "estab
lished by law", 109 or ''provided by law" 110 

1. GENERAL OBSERVATIONS 

127. The principle should be accepted that human 
rights, although protected by the Universal Declaration 
of Human Rights and secured by the International 
Covenants on Human Rights, must be exercised in 
accordance with the law of the State. 111 However, that 
law and its application must not be such as to be con
trary to the purpose and the spirit of those international 
instruments. 

128. Democracy must have its foundation in re
spect for the law .112 That law must be just, otherwise 
it would be interpreted as authorizing States to impose 
any limitations or restrictions they wished. 

129. The words "determined by law'', "'prescribed 
by law", "established by law" or "provided by law", 
unless qualified, would mean in effect that the State 
would be able to avoid its international obligations in 
the matter by enacting laws limiting the individual's 
rights and freedoms. This problem was faced and 
solved by the drafters of the Freedom of Association 

10
" Universal Declaration of Human R1ghts, art. 29, para. 2; In

ternatiOnal Covenant on Economic, Social and Cultural Rights, art 
4. 

107 International Covenant on Civil and Political Rights, art. 5, 
para 2. 

108 International Covenant on Economic, Social and Cultural 
Rights, art. 8, para. 1 (c). 

109 International Covenant on Civil and Political Rights, art. 9, 
para. 1. 

110 fbzd .. art. 12. para. 3. 
111 In the constitutional theory of Athenian democracy, the follow

ing principles prevailed: in the fourth century, the prinCiple "the 
people has the nght to do what pleases it" was pushed to the furthest 
limits; it was even sovereign over the law. In the fifth century, of 
Athenians as of Spartans, one can say, both of their public and of 
their pnvate life, ''They are free but they have not an absolute 
freedom, for above them is a master, the law". G. Glotz, The Greek 
City and Its Institutions (London, Routledge, 1965), pp. 133-134. 

112 In this connection, see part one, paras. 216-229. 
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and Protection of the Right to Organise Convention, 
1948 (No. 87) of ILO. Article 8, paragraph 1, of that 
Convention provides that: 

In exerci>mg the rights provided for m th1s Convention worker> 
and employers and their respective organisations, like other persons 
or organised collectivities, shall respect the law of the land. 

130. In order to obviate the possibility of a State 
avoiding its international obligations in the matter of 
enacting laws limiting the freedom of association, para
graph 2 of the above-mentioned article provides that: 

The law of the land shall not be such as to 1mpair, nor ;,hall it be 
so apphed as to impair, the guarantees provided for m this 
Convent10n. 113 

131. As, by virtue of the Constitution of the Inter
national Labour Organisation, the International Court 
of Justice is endowed with compulsory jurisdiction in 
disputes relating to the interpretation and application 
of conventions concluded under the auspices of the 
Organisation, and as that Constitution also provides 
for machinery for dealing with complaints by organ
izations of workers and employers against alleged 
violations of the convention, the principle adopted in 
article 8, paragraph 2, of the above-mentioned Con
vention is both novel and far-reaching, inasmuch as it 
subjects the limitations grounded in national law to the 
overriding limitations of the principal obligation under
taken in the Convention. 

132. The "saving" clause or the "general limita
tion" clause is both essential and unavoidable for the 
interpretation of the provisions relating to limitations 
or restrictions in the International Bill of Human 
Rights. 

133. Whenever law is the expression of the general 
will and all citizens have the right to participate, in 
person or through representatives, in its framing, as is 
provided for by the Declaration of the Rights of Man 
and of the Citizen of 1789, conflict between law and 
the freedom of citizens is excluded. This is also one of 
the results of the conception formed by Rousseau of 
the nature of law. Law can only be a guarantor of 
freedom. 114 

134. Law may mean natural law or positive law. 
Reference is made here particularly to national positive 
law. 

113 See, mter aha, Freedom of Assocwtion: Digest of Decisions of 
the Freedom of Association Committee of the Governing Body of the 
fLO (Geneva, International Labour Office, 1972), decision 64, p. 26. 

u• E. A. Daes, "Restrictions and hmitations on human rights" in 
Institut international des droits de l'homme, Rene Cassm: Arnica
rum Dtscipulorumque Liber (Paris, Pedone. 1971), vol. III, p. 82. 



135. "Written law'' means any law and subordinate 
legislation and includes legislative decrees. acts, orders. 
proclamations, rules, by-laws and any administrative 
regulations, enacted or issued by the legislative au
thority or any body or person having power or author
ity under law to make or issue them. 

2. THE CONCEPT OF THE NATIONAL CONSTITUTION 

AND ITS HIERARCHICAL POSITION 

136. It should be accepted that the law must be 
presumed to be constitutional unless proved otherwise. 

137. In the examination of the legal protection of 
an individual's right and freedoms in the hierarchy of 
norms, clauses on the rights and freedoms of the in
dividual gain real significance if they are included in 
constitutions which possess a hierarchically superior 
position in the national legal order, or which have 
added formal legal validity. Where this is present, the 
rights which such constitutional clauses provide are in 
many countries called fundamental rights. But it is not 
easy to define the specific nature of these clauses on 
fundamental rights. This depends partly on how the 
constitution, and particularly its clauses on fundamen
tal rights, functions as part of the practical administra
tion of justice in any given State, what its role is, and, 
more especially. how the possible hierarchical su
premacy becomes apparent. 115 Since, from the techni
cal point of view, constitutions, and in particular their 
dames on fundamental rights, function differently in 
different States, fundamental right5 in their functions 
may accordingly differ in their legal structure and appli
cability. Where the hierarchical supremacy of consti
tutions is present, this is mainly the result of historical 
development. Sometimes. it is the outcome of different 
political forces and has evolved differently in different 
countries according to the circumstances. 

138. Thus, the emigrants to the new continent of 
North America, after setting up communities, strove 
to guarantee their freedom and rights. This attitude of 
the emigrants was strengthened as a result of contro
versies between the colonies and the mother country. 

139. The civic rights were included in the consti
tutional documents of the colonies, that is, the charters 
(or the bills of rights which were adopted as annexes 
to the charters, or sometimes separate from them). 
Any provisions of the statutory laws in the colonies 
which were in conflict with the provisions of the char
ters or the basic principles of the legal systems were 
often subjected to judicial review by the courts and 
ultimately by the Judicial Committee of the Privy 
Council in London. During the third quarter of the 
eighteenth century, great efforts were made, often be
fore the courts, to refer to those clauses and to the 
common legal principles of both the colonies and the 
mother country in order to have declared invalid even 
laws enacted by the Government in London, on the 

1
" When using the term "function", the Special Rapporteur im

plies that the fundamental right is the functiOn of the particular 
con;tJtutwnal practice. 

116 A. H. Kelly and W. Harbison, The American Constitution· Its 
Ongins and Development (New York, W W. Norton, 1948), pp. 45-
55; W. B. Graves, ed .. Major Problems m State Constitutional Re
VIsion (Chicago. Public Administration Service, 1960), p. 6; S. E. 
Morison, Freedom in Contemporary Society (Boston. Little, Brown, 
1956). pp. 15-28. 
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grounds that they were contrary to basic clauses.u 6 

These clauses took on a clear legal significance, re
straining Parliament for the first time, with the adop
tion of the Declaration of Independence in 1776 and 
the constitutions that were adopted thereafter, espe
cially the clauses included by the amendments of 1791 
in the Constitution of the United States of America so 
as to cover the combined States. This Constitution has 
had a great influence on the development of clauses 
relating to the individual's fundamental rights in other 
countries and on the application of law in general. 

140. The hierarchical superiority of the clauses of 
the United States Constitution is also shown by the fact 
that the procedure for amending the Constitution, un
der which it is necessary to obtain favourable votes 
from a vast majority of Congress and of the States, 
differs so greatly from the procedure for enacting or
dinary legislation, in which a simple majority vote in 
each legislative house is sufficient. For all these 
reasons, this Constitution was regarded as a prototype 
of a legal document exemplifying the doctrine of the 
hierarchical supremacy of constitutions. 117 

141. The United States Constitution of 1787 and 
the amendments thereto of 1791 derive their import
ance partly from the fact that they served a federal 
State, but above all from the fact that the courts of the 
country are entitled to examine the constitutional val
idity of laws enacted by the Legislature. 

142. This prerogative was first adopted by the 
courts of the United States and thereafter developed 
into a most important legal institution. It has been one 
of the main examples of the significant part which the 
Constitution has played in that country from the very 
beginning. The United States Supreme Court quickly 
obtained such prestige that it could, even without any 
express provision of the Constitution, subject to its 
investigation the question of a possible conflict between 
a provision in statutory law and the Constitution and 
in case of such conflict refuse the application of the 
provision of the statutory law. 118 

143. As the guarantor and interpreter of the Con
stitution, the Supreme Court has essentially improved 
and moulded its content and has sometimes played a 
central part in political and legislative activity. This 
role has occasionally led to serious political and con-

117 Some other States had earlier regarded it as neces>ary to wnte 
down in a document the fundamental pnnciples upon which the1r 
government should in future be estabhshed and conducted. The 
earliest examples in modern history were: the Act of Umon of the 
Provinces of the Netherlands of 1579, the Form of Government of 
1634 m Sweden and the short-hved Instrument of Government of 
1653 in the United Kmgdom. None of the>e had, however, obtained 
any hierarchically superior pos1t10n over the regular laws. SeeK. C. 
Wheare, Modem Constuutwns (London. Oxford University Press, 
1951). pp. 3, 13 and 34 

11
" The United States Supreme Court adopted th1s principle for 

the first time in 1803. Chief Justice Mar~hall said that this power of 
the Court was quite naturally consequent on the duty of the Judge 
to decide what the law in the di>puted case was; if two provisions
one in a regular law and the other in the Constitution-lead m the 
case under dispute to opposite results, then accordmg to th1s theory 
It is the duty of the court to decide th1s legal controversy by applymg 
the higher prov1sion, i.e. the provision of the Constitution. See B. 
Schwartz, Amencan Constitutwnal Law (Cambridge, England, Cam
bridge University Press, 1955), pp. 10 and 11. 



stitutional crises. 119 None the less, as has already been 
remarked, the clauses of the Constitution have a basic 
importance in the legal life of the United States in 
general and in court practice in particular. 

144. It should also be noted that in other countries 
the hierarchical position of the constitution is regulated 
differently. For instance, it is well known that there is 
no written constitution in the United Kingdom of Great 
Britain and Northern Ireland, but only various statutes, 
w~ich, in the method of their creation, are comparable 
with the regular laws. Some of these statutes are quite 
old and regulate certain special questions which relate 
to the basis of the State order or which are otherwise 
important as regards the legal status of the citizen. A 
major part of the Constitution depends, in that coun
try, on the norms of the common law or on the con
ventions which have arisen in habitual practice but 
which cannot be applied by the courts and which, in 
many other respects, differ from what has customarily 
been regarded as characteristic of the regular norm of 
justice. The Constitution as an institution in the United 
Kingdom is therefore of such a nature that for the most 
part it really cannot strictly be considered as legal at 
all. 120 One result is that a legal conflict between the 
ordinary laws and the Constitution cannot even arise. 
This does not mean, however, that laws cannot be 
changed, because of the fundamental constitutional 
concept that no parliament can bind its successors. 
None the less, neither the freedom of individuals nor 
other fundamental rights are actually any less well ob
served in the United Kingdom than elsewhere, 
although no account of those freedoms is to be found 
in any United Kingdom contemporary legal docu
ment.121 Also there are no clauses with a hierarchically 
superior position restricting the power of the legisla
ture. As is customarily accepted, the Constitution of 
the United Kingdom is flexible and not rigid. 

145. The French Revolution had an extensive in
fluence on social and political events in Europe. The 
highly revolutionary ideas of 1789 in France, and later 
i~ many other countries following its example, gave 
birth to the modern concept of the constitution. 122 

Thus, with that Revolution the idea of a representative 
assembly became paramount in the State structure, 
especially since it was destined to express the revol
utionary spirit of the time. The doctrine of the sover
eignty of the people, which was one of the central ideas 
of the Revolution, did not empower courts which had 

119 One of these crises occurred in the mid-1930s in connection 
with President Roosevelt's "New Deal'" legislation and it has been 
suggested that as a result the Supreme Court has of late curtailed 
the practice of judicial review in the economic field by applying the 
principle of self-limitation. 

120 E. McWhinney, Judicial Review in the English-speaking World 
(Toronto, Universtty of Toronto, 1956). 

121 H. Street, Freedom, the Indvidual and the Law (Harmond
sworth, Mtddlesex, Penguin, 1972), pp. 11 and 12. However the 
United Kingdom, having ratified the European Convention on' Hu
man Rights, recognizes inter alia the freedoms and rights contained 
in that Convention. 

122 The universal legal term "constitution" was already used in 
Roman law, in which, however it did not have its present meaning 
b~~ was used t.o descri?e any provision or a group of general pro
vtswns. Only m the etghteenth century was the term used in its 
mod~rn sense (in which it will also be used in the present study), 
that IS to say, to stgnify such norms as determine the structure of the 
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been bureaucratically organized to determine the limits 
of the new Legislative Assembly, which expressed the 
real will of the people. The French constitutions123 were 
rigid to the extent that the regular legislative organ, 
the Parliament, could not amend their clauses by a 
normal majority vote. Theoretically, the power cre
ating the constitution, the pouvoir constituant, was des
ignated from the very beginning as being separate and 
distinct from the legislative power and as belonging in 
any case solely to a separate national assembly or to 
the people themselves. All that Parliament could do to 
mould the constitution was to interpret it. This power 
of the Parliament with respect to the interpretation of 
the constitution was quite important, because Parlia
ment _in using it acted as the supreme organ expressing 
the Will of the people and could therefore give such an 
authoritative interpretation to the constitution that the 
courts had to be satisfied with it. Thus, because of this 
initial situation, it was almost predetermined that the 
courts could not be allowed to examine the constitu
tionality of the laws. The doctrine of the separation of 
governmental powers, Ia separation des pouvoirs, was 
also regarded as prohibiting the courts from dealing 
with the constitutionality of the laws. Some legal norms 
and a number of constitutions124 of the revolutionary 
period expressly prohibited the courts from interfering 
with the use of the legislative power or preventing the 
application of law. The Penal Code, in article 127 
provided for punishment for any such infringement. ' 

146. In other States which adopted the French sys
tem as their model, and in which the express clauses 
of the constitution did not entitle the courts to inves
tigate the constitutionality of the law, 125 theoretical and 
practical difficulties in determining the relationship be
tween statutory laws and the constitution were encoun
tered, especially regarding the articles on fundamental 
rights. These difficulties have led draftsmen of consti
tutions to two almost contrary positions: either they 
have tried to avoid completely the possibility of a con
troversy or they have tried to invent special arrange
ments intended to solve any controversy that might 
arise. A third legislative solution to the problem that 
has gradually developed makes the court in one way 
or another the guardian of the constitution. In this 
regard, Swi~zerland may be considered as the pioneer. 
In 1848, articles on the rights of citizens were included 
in the Swiss Constitution, intended not only as a kind 
of concession but as real legal guarantees, but the tech
nical arra_n~ement of these guarantees was a special 
one. A Citizen who thought that the legislature of a 

pol~ tical comm~nity, its legislative and executive organs and their 
duties and the nghts and duties of the citizens in regard to the State. 
When the constitution is codified into one or several sets of clauses 
these are caiie?, on account of their basic significance, fundamental 
laws. Also, .owmg to the great differences which the constitution may 
exhibit m dtfferent States, names and concepts connected with it are 
given different meanings in different connections, and thts can cause 
even terminological misunderstanding. 

123 In particular, those of 1791, 1793, 1795 and 1799. 
124 For example, those of 1791, title III, chap. V, art. 3; and 1795, 

art. 203. 
121 On the constitutionality of laws as a remedy in cases of violation 

of human rights, see Seminar on Amparo, Habeas Corpus and Other 
Similar Remedies. Mexico, D.F., 15-28 August 1969 (STffAO/HR/ 
12), p. 14. 



canton had violated one of the fundamental rights that 
was his by virtue of the Constitution could turn to the 
Government, i.e. the Federal Council, against whose 
decision an appeal could be made, both by the individ
ual concerned and by the canton, to the Federal Par
liament but not to the court. However, Parliament had 
the right to take the case even further by bringing the 
controversy to the Federal Court. This has actually 
been done in only one case. All other cases have been 
definitely decided by Parliament. Only in the consti
tutional amendment of 1874 was the citizen himself 
given power, if he thought that the canton law violated 
a fundamental right guaranteed to him by the Federal 
Constitution, to take his case to the Federal Court, 
which is the highest court for civil law, criminal law 
and most administrative law cases. It should, however, 
be noted that the power of challenging the federal laws 
has been abolished by a special clause of the 
Constitution. 126 

147. In some States, one solution in the series of 
organizational arrangements by which legal protection 
has been sought for the application of the Constitution 
and the fundamental rights guaranteed thereby is to be 
found in the establishment of a special constitutional 
court for this purpose. Austria may be regarded as 
among the first of those States. During the period of 
the unitary State in 1867, a special constitutional law 
court, the Reichsgerichtshof, was established with the 
main task of solving legal disputes which arose from 
arbitrary actions by the Government against the poli
tical rights of the citizens, which were guaranteed in 
the Constitution. Further, in 1919, after Austria was 
transformed into a federal State, a constitutional court 
was created and given competence to declare the laws 
of both the member states and the federal State void 
when in conflict with the Constitution and to decide 
also other cases based on the Constitution, regardless 
of whether they dealt with fundamental rights, with 
disputes of competence between the highest organs of 
the State, or with the responsibility for their official 
acts. None the less, a question concerning the consti
tutionality of a law could be brought up solely by the 
Government of the federal State or a member state. In 
1929 the highest courts were given power to refer a 
pending case to the constitutional law court. 127 

148. Since the Second World War, the creation of 
constitutional law courts with special competence for 
guaranteeing the application of the constitution seems 
to have gained ground, although the detailed organ
ization of such courts has differed from one State to 
another. 128 Thus, a Federal Constitutional Court has 
been established in the Federal Republic of Ger-

126 Federal Constitution of the Swiss Confederation, art. 113, 
para. 3. 

127 F. Ermacora, Der Verfassungsgerichtshof (Graz, Verlag Styria, 
1956), pp. 77 and 78. 

128 Max-Planck-Institut filr Auslimdisches Offentliches Recht und 
Volkerrecht, Verfassungsgerichtsbarkeit in der Gegenwart, Beitnige 
zum ausliindischen 6ffentlichen Recht und Volkerrecht, vol. 36 
(Cologne, Carl Heymanns. 1962). 

129 G. Letbholz, 'The Federal Constitutional Court in the consti
tutional system of the Federal Republic of Germany", in Legal 
Essays: A Tribute to Frede Castberg on the Occaswn of His 70th 
Birthday, 4 July 1963 (Oslo, Universitetsforlaget, 1963), p. 595 ff. 
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many. 129 Every citizen of this State, subject to certain 
conditions, has the right to resort finally to lodging a 
constitutional complaint and to have any violation of 
his fundamental rights as guaranteed by the Constitu
tion examined and resolved by the Federal Constitu
tional Court, when such violation is caused by an 
official or even by the legislature. 

149. In other States, the constitutional court is 
competent to review the constitutionality of laws and 
by-laws. 130 

150. In certain States, the courts may investigate 
the constitutionality of laws even without any express 
clause entitling them to do so. 131 

151. The requirement of placing the constitution 
clearly above the ordinary laws is also strengthened by 
the fact that those legal rules which are on an even 
higher level in the hierarchy of norms than the consti
tution, namely, the rules of international law, attract 
more and more attention in the modern world. 

B. The meaning of the terms "arbitrary" and "arbit
rarily" as used in the Universal Declaration of 
Human Rights and the International Covenants on 
Human Rights 

152. During the elaboration of the Universal Dec
laration of Human Rights and the International Cov
enant on Civil and Political Rights, the words 
"arbitary" and "arbitarily'' were among those which 
provoked the greatest discussion. 132 

153. They were retained in article 9, article 12, 
article 15, paragraph 1, and article 17, paragraph 1, of 
the Universal Declaration and in article 6, paragraph 
1. article 9, paragraph 1, article 12, paragraph 4, and 
article 17, paragraph 1, of the International Covenant 
on Civil and Political Rights. 

154. A concrete and correct interpretation of these 
articles and of limitations and restrictions upon human 
rights depends largely on the meaning of the words 
''arbitrary" and "arbitrarily". 

155. The need to examine the meaning of these 
words has become more urgent since the entry into 
force of the International Covenant on Civil and Poli
tical Rights and the Optional Protocol thereto. 

13
" For example, Cyprus. See on this question the reply of the 

representative of the Government of Cyprus to the Human Rights 
Committee, in Report of the Human Rights Committee, Official 
Records of the General Assembly, Thirty-second sesswn, Supplement 
No. 44 (A/32/44). para. 118 (c) See also article 147 of the Consti
tution of Turkey of 1961. in Peaslee, op. ctt., 3rd revised ed., vol. 
II (1966), pp. 1156--1193. 

131 In Norway and Denmark, for example. With respect to the 
United Kingdom Constitution, see D. C. M. Yardley, "The British 
Constitution and the rule of law" in Jahrbuch des Offentlichen 
Rechts der Gegenwart (Tlibingen. Mohr. 1964), New Senes, vol. 13. 
pp. 129-138. Though the constitutions of the Commonwealth coun
tries do not m general include an express clause on JUdtcial review, 
it is interesting to note that the tradition of the Pnvy Council practice 
of colonial and Dominion times was transferred to the Supreme 
Court in each independent Commonwealth country and accepted 
without difficulty as a means of constitutional review. In particular. 
with respect to the 1960 Constitution of Cyprus and its Supreme 
Constitutional Court, see C. G. Tornaritis, Constitutional and Legal 
Problems of Cyprus (Nicosia, 1968), pp. 5-24; and P. G. Polyvwu, 
Cyprus in Search of a Constitution (Nicosia, 1976), pp. 16 and 17. 

132 See part one, paras. 6--4 7; and chapter I above, paras. 14-77. 



156. The general view is that the words are vague 
and undefined. 

157. A number of the new States of Africa and 
Asia, which did not take part in the drafting of the 
Universal Declaration or of the International Covenant 
on Civil and Political Rights, may eventually be con
cerned to know the precise meaning of these words 
and the exact nature of the obligations and responsi
bilities they assume under articles containing the word 
"arbitrary". 

158. Examination of the words "arbitrary" and 
"arbitrarily'' is also necessary from the point of view 
of implementation of a State party's obligations under 
the above-mentioned Covenant. It would help to de
fine, for national courts. the extent of the obligations 
of a State party contained in articles in which the words 
in question are included. 

159. At the international level, the Human Rights 
Committee 133 would have to a~certain the meaning of 
the word "arbitrary" if the laws or acts or other admini
strative measures· adopted by the Government of a 
State party were to be challenged. 

160. Does the word "arbitrary" mean ''illegal" or 
does it mean ''unjust''? 

161. If it means merely "illegal" all oppressive acts 
of the Administration would be unassailable so long as 
they were in accordance with national laws. 

162. Consequently a part of the question concern
ing admissibility of complaints brought before the Hu
man Rights Committee would turn on the word 
''arbitrary''. 

163. This is not the only vague word used in the 
above-mentioned Covenant and the Optional Protocol. 

164. Words ~uch as "unreasonable" and even 
''communication" appear in certain articles. 134 

165. Any comprehensive analysis of the meaning 
of the words "arbitrary" and "arbitrarily" as employed 
in the International Covenant on Civil and Political 
Rights will take into account the use of these words in 
the corresponding articles of the Universal Dec
laration. 

166. The presence of the word "arbitrary" in the 
articles of the Universal Declaration facilitated its in
clusion in the above-mentioned Covenant. 

167. Both these documents have always been re
garded as constituent parts of one composite "Inter
national Bill of Human Rights'' .13

' 

168. The word "arbitrary" appears to have been 

133 See Introduction. para . .\9, and footnote 2o. 
134 Most members of the Human Rights Committee agreed that 

the terms used m the drafting of the Covenant were not always very 
clear; that the word "communication" had probably been chosen as 
a neutral term and could not be considered out of context, since the 
communication actually constituted a claim that a State was not 
fulfilling its obligation. The communication was therefore not merely 
a formal document but contained the substance of the matter that 
the Committee had to consider under article 41 of the Covenant. See 
Report of the Human Rights Committee. Official Records of the 
General Assembly, Thirty-fourth session, Supplement No. 40 (A/341 
40). para. 35. 

135 See E. A. Daes, "Protection of mmorities under the Interna· 
tiona! Bill of Human R1ghts and the Genocide Conventwn", in 
Xemon: Festchnft fiir Pan. J Zepos. vol. II (Athens, Ch. Katsikahs, 
1973), pp. 55-56 

indispensable in the drafting of several articles of the 
Universal Declaration. The word itself was not used by 
any one particular State or in the context of any par
ticular legal system. Its retention in the final elabora
tion of certain articles of the Universal Declaration 
may be traced to the proposals and support of many 
Governments. 136 However, the support was not unani
mous. There were those who suggested its deletion. 
Even among those who supported the retention of the 
words "arbitrary" and "arbitrarily" there was some 
difference of opinion as to their meaning. 

169. In the opinion of the Special Rapporteur, 
which is based mainly on the preparatory work of the 
relevant articles of the Universal Declaration and the 
International Covenant on Civil and Political Rights, 
the reason for the use of the words "arbitrary" or 
''arbitrarily'' was to protect individuals from both "il
legal" and "unjust" acts. 

170. The following are among the arguments that 
can be adduced in support of this basic conclusion: 

(a) The desirability of subjecting the "laws" of a 
particular Government to norms of justice was 
stressed. at nearly every stage of the drafting of the 
Universal Declaration and the International 
Covenants; 

(b) It is clear that through the extensive debates 
that occurred in the Commission on Human Rights and 
in the Third Committee of the General Assembly, the 
words ··arbitrary" and ''arbitarily'' gradually came to 
have a "special meaning"; 137 

(c) Regardless of the explanatory statements made 
in the Commission on Human Rights and in the Third 
Committee with regard to the meaning and scope of 
"arbitrary" and "arbitrarily", formal attempts to 
equate these words with the word "illegally" were 
overwhelmingly voted down; 

(d) The discussion pertaining to the adoption of 
article 29, paragraph 2, of the Universal Declaration 
indicated that. in stipulating that all legal limitations 
should have a just ba~is, the provision limits the powers 
of restriction to clearly defined circumstances. It does 
not recognize to the national legislature full power to 
modify rights and freedoms in an arbitrary and exces
sive fashion. 13~ 

171. One author has written that article 29, para
graph 2, of the Universal Declaration creates a distinc
tion between "legality" and "legitimacy". He men
tion~. inter alia, that the criterion for what is "legit
imate" is to be found beyond the law that is being 
examined. Thus a law that is contrary to international 

L" lncludmg the Governments of Ch1lc (A/C 3/2.\9). Cuba (A/C 3/ 
232). France (E!l'N..\182/Add 8 and E/CN.4/AC.1/SR.40). New Zea
land (A/C 3/267). Panama (A/C 3/220), the United State' of Amenca 
(E/CN -l/3o). and the USSR (E/800. pp -11-.\2). 

n- The attitude of Jimenez de Arechaga (Uruguay) constitutes a 
good example. When the word "aribitrary" wa' first discussed in the 
Third Committee in connection With article 9 of the Universal Dec
laration he objected to the word and suggested Jts delellon. Later, 
when the word "arbitrarily" wa' d1scussed in connection with article 
17 of the Universal Declaratwn, he was in favour of Jt> retention. 
probably because by that time 1ts implications were clear. 

JJ-' See R. Marcie, "Duties and limitations upon rights". Journal 
of the International Commisswn of Jurists (Geneva), vol. IX, No. 1 
(June 1968). pp M-72. 
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law or to general principles of law and a constitution 
that is contrary to international law may be legal but 
they are not legitimate. 139 

172. This conclusion is also supported by the rel
evant preparatory work. The Third Committee of the 
General Assembly specifically included the word ''just" 
before the word "requirements" in article 29, para
graph 2, in order to reflect its concern to prevent "ar
bitrary acts", "tyrannical laws", "unjust laws", etc. 140 

173. Although the drafters of the Universal Dec
laration were representatives of Governments their 
conviction was that, as expressed in the preamble of 
the Universal Declaration, the essential purpose of the 
document they were drawing up was to proclaim the 
inherent dignity and inalienable rights of all human 
beings and that that could only be accomplished by 
limiting the "legal" discretion of Governments. 

174. One writer141 argues that the term ''arbitrary" 
introduces the requirement of "justice". 

175. One of the conclusions of a study prepared by 
a committee appointed by the Commission on Human 
Rights 142 is that the word "arbitrary" in article 9 of the 
Universal Declaration is not synonymous with "il
legal", and that the former signifies more than the 
latter. 

176. A similar interpretation of the word ''arbi
trarily". employed in article 15 of the Universal Dec
laration, is also evident in various international 
conventions, for example, those relating to 
nationality. 143 

177. In particular, provisions on the loss of nation
ality in some of these conventions recognize that the 
international community should conform to certain 
minimum standards. J.l

4 

178. A review of United Nations action taken with 
regard to the policy of apartheid practised in South 
Africa reveals that the relevant articles of the Universal 
Declaration have been understood to impose standards 
of justice beyond municipal laws. 

179. For example. the Ad Hoc Working Groups of 
Experts appointed by the Commission on Human 
Rights to investigate charges concerning the denial of 
human rights in South Africa found, inter alia, that 
certain laws of that country violated the provisions of 
article 9 of the Universal Declaration, which reads: 

""Ibid., p. 65, footnote 6. 
140 See the summary records of the 153rd. 154th and 177th meetings 

of the Third Committee of the General A'sembly, Officzal Records 
of the General Assembly, Third Session. Part I. Third Committee, 
pp. 642-665 and p. 871. See also E. A. Daes, "Restrictions and 
limitations on human rights", loc. clt., p. 79. 

141 J. Jimenez de Arechaga, 'The background to article 17 of the 
Universal Declaration", Journal of the International Commission of 
Jurists (Geneva), vol. VIII, No. 2 (December 1967), pp. 34-39. 

14
' Study of the Right of Everyone to be Free from Arbitrary 

Arrest, Detention and Extle (United Nations publication, Sales No. 
65.XIV.2). para. 27. 

143 See the second preambular paragraph of the Convention on the 
Nationality of Married Women 

144 See, for example, the preamble of the Convention on the 
Nationality of Married Women. 
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"No one shall be subjected to arbitrary arrest, deten
tion or exile". 145 

180. Finally, the distinction between "illegally" and 
"arbitrarily" was maintained in a separate opinion in 
the Anglo-Iranian Oil Company case before the Inter
national Court of Justice. Dissenting from the judge
ment of the Court in that case, Judge Levi Carneiro 
invoked article 17 of the Universal Declaration, which 
reads: "No one shall be arbitrarily deprived of his 
property", and argued that the Iranian Government's 
nationalization was not in accordance with the prin
ciples of international law. 14

A 

C. "Arbitrary interference" and "arbitrary or 
unlawful interference'' 

181. A distinction should be made between the 
meaning and scope of the concepts "arbitrary interfer
ence'' 147 and "arbitrary or unlawful interference". 14

R 

Interference by public authorities could be lawful and 
yet arbitrary; interference by a private person would 
be '·unlawful''. 149 

182. The meaning of the expression "unlawful 
attacks on his honour and reputation" and in particular 
the insertion of the word "unlawful" before "attacks" 
was intended to meet the objection that, unless quali
fied, the clause might be construed in such a way as to 
stifle the free expression of public opinion. The law 
could protect an individual only against "unlawful" or 
"abusive" or "unwarranted'' attacks on his honour and 
reputation, and fair comments or truthful statements 
which might affect an individual's honour or reputation 
should not be considered as ·'attacks on his honour and 
reputation". 

183. In some cases, the International Covenants on 
Human Rights allow national authorities a certain mar
gin of appreciation. For example, article 8, paragraph 
1 (a) of the International Covenant on Economic, 
Social and Cultural Rights and article 12, paragraph 3, 
article 14, paragraph 1, article 18, paragraph 3, article 
21 and article 22, paragraph 2, of the International 
Covenant on Civil and Political Rights deal with per
mitted limitations or restrictions on the exercise of 
rights protected by those articles. The Covenants 
accept such limitations or restrictions as are prescribed 
by law and are "necessary" in "a democratic society" 
for the sake of various grounds enumerated in the 
above-mentioned articles. In this connection, it should 
be mentioned that when deciding what is "necessary" 
in this respect, the assessment of the competent na
tional authorities cannot be ignored. However, the 
Government's judgement should be subject to review 
by the national courts or the Human Rights Committee 
established under the International Covenant on Civil 

145 See "Report of the Ad Hoc Working Group of Experts set up 
under resolutiOn 2 (XXIII) of the CommissiOn on Human Rights" 
(E/CN.4/950 of 27 October 1967), para. 1124. 

146 Anglo-Iranian Oil Co. case (junsdiction), Judgment of July 
22nd, 1952 · I. C.J. Reports 1952, p. 168. 

147 Universal Declaration of Human Rights, art. 12. 
14

' International Covenant on Civil and Political Rights, art. 17. 
149 Officwl Records of the General Assembly, Tenth Session, 

Annexes, agenda item 28 (Part II), document A/2929, chap. VI, 
paras. 99-101. 



and Political Rights, or other international organs, or 
provided for by international or regional conventions 
to which the State concerned is a party. 

184. The word "may" was used instead of "shall" 
in certain articles150 of the International Covenants re
lating to the imposition of limitations or restrictions on 
human rights, in order to make it clear that States 
parties would in no way be obliged to impose limita
tions or restrictions. 

D. The term "due process of law" 151 

185. The development of the term "due process of 
law" is a product of English law. Its origin is traced to 
the "law of the land" clause in Magna Carta. In chapter 
3 of the Statute 28 Ed. Ill (1355) the "law of the land" 
clause was replaced with "due process of law". 

No man of what state or condition he be, shall be put out of his 
lands or tenements, nor taken. nor imprisoned nor diSinherited, nor 
put to death. without he be brought to answer by due process of 
law."' 

Both expressions are identical in their meaning and 
signify nothing more than ''due process of the common 
law", that is, an "indictment or presentment of good 
and lawful men ... or a writ original of the common 
law". Both phrases, in short, were intended to conse
crate certain methods of trial, and neither bore any 
reference to the principles of "common right and 
reason". 

186. The most important word in the clause is the 
word "due". It cannot be explained except in relation 
to some point of reference. Here, in this clause, the 
point ofreference of "due" is "law", and therefore the 
meaning of the clause is to be determined by the mean
ing given to the word "law''. In England, the law meant 
the common law of England and process was "due" if 
it was in accordance with the common law. There was 
no intention that the clause should give protection 
against the law. In Davidson v. New Orleans, Justice 
Miller said: 

... when the great barons of England wrung from King John, at 
the point of the sword. the concesswn that neither their lives nor 
their property should be disposed of by the Crown, except as pro
vtded by the law of the land, they meant by "law of the land" the 
ancient and customary laws of the English people, or laws enacted 
by the Parhament of which those barons were a controlling element. 
It was not in their minds. therefore, to protect themselves against 
enactment of laws by the Parliament of England. 153 

187. The purpose of the clause was not to set up a 
limitation of power but to confine the exercise of gov
ernmental powers to an accepted procedure, so that 
the capricious exercise of power might be prevented. 
Many of the state constitutions in America contain the 
"due process of law" clause, but the Massachusetts 
Constitution still reads, in article 12: 

15° For example, article 4 of the International Covenant on Econ
omic, Social and Cultural Rights. However, the word "may" in 
article 22, para 2, of the International Covenant on Civil and Political 
Rights has a more mandatory character. 

151 This has been included in many modern constitutions, e.g., that 
of India. 

152 See G. R. C. Davis, "The making of Magna Carta", in Magna 
Carta, rev. ed. (Oxford, Oxford University Press, 1977), pp. 9 ff. 

153 96 u.s. 97 (1877). 
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No subject shall be arrested, impnsoned, despoiled or deprived of 
his property, immunities, or privileges, put out of the protectiOn of 
the law, exiled, or deprived of his hfe, liberty or estate, but by the 
judgement of his peers, or the law of the land. 

188. In the early period, the American courts used 
to refer expressly to Magna Carta and to its "law of 
the land" clause. In a North Carolina case involving 
the law of the land clause, it was interpreted as signi
fying simply a "law for the people of North Carolina 
made or adopted by themselves by the intervention of 
their own legislature" .154 It was generally accepted that 
due processes were those processes which were estab
lished by "the common and statute law of England 
prior to the emigration of [our] ancestors'', and the 
words "due process of law" were undoubtedly intended 
to convey the same meaning as the words ''by the law 
of the land" in Magna Carta. Lord Coke in his com
mentary on those words 155 says they meant due process 
of law. 
In Murray's Lessee et al. v. Hoboken Land and Im
provement Co., the Supreme Court stated: 

To what principles, then, are we to resort to ascertain whether this 
process enacted by Congress is due process? To this the answer must 
be twofold. We must examine the ConstitutiOn itself to see whether 
this process be in conflict with any of its provisions. If not found to 
be so. we must look to those settled usages and modes of proceedings 
existing in the common and statute law of England before the emi
gration of our ancestors and which are shown not to have been 
unsuited to their civil and political condition by having been acted 
on by them after the settlement of this country. 156 

189. But the question which troubled the courts at 
that period was whether the legislature by an enact
ment could violate the provisions of Magna Carta and 
the procedure established by the common law of Eng
land before the emigration. Could the legislature by a 
law deprive a man of life, liberty or property without 
the judgement of the court? The North Carolina case 
had answered that question in favour of the legislature, 
but generally the answer was in the negative. Thus, in 
Murray's Lessee et al. v. Hoboken Land and Improve
ment Co., the Supreme Court, referring to the fifth 
article of amendment of the Constitution, said: "The 
article is a restraint on the legislative, as well as on the 
executive and judicial powers of the government, and 
cannot be so construed as to leave congress free to 
make any process 'due process of law' by its mere 
will. " 157 If so, should those procedures established by 
the common and statute law of England before emi
gration remain permanent? Was there no way to in
novation to meet the needs of a growing society? The 
courts then used to act upon the principle that new 
procedures were due process if they served the ends of 
substantial justice. In the Dartmouth College case, 158 

Webster defined "due process of law'' as "the general 
law; a law which hears before it condemns; which pro
ceeds upon inquiry and renders judgment only after 

154 E. S. Corwin, Liberty against Government: The Rise, Flowering 
and Decline of a Famous Juridical Concept (Baton Rouge, Louisiana 
State University Press, 1948), p. 91. 

155 Sir Edward Coke, The Second Part of the Institutes of the Lawes 
of England [1642] (New York, Garland Publishing, 1979), p. 50. 

156 18 Howard 272 (1855). 
157 Ibzd., p. 276. 
158 Trustees of Dartmouth College v. Woodward, 17 U.S. 518 

(1819). 



trial. The meaning is, that every citizen shall hold his 
life, liberty, property and immunities, under the pro
tection of the general rules which govern society." 

190. As the struggle with the mother country
England-intensified, however, Americans were in
creasingly prepared to accept the doctrine that there 
were fundamental legal principles beyond the power of 
the legislature to disturb and that the courts, not the 
legislature, might be the organs of the State to enforce 
compliance with them. 

191. Thus some Americans, aware of the political 
realities of that period, supported the overthrow of 
legislative authority and the establishment of a new 
policy in which the legislature was limited by an express 
fundamental law enforced by the courts. 

192. But what of the Fourteenth Amendment's 
"due Rrocess clause"? In Hurtado v. California in 
1883;1 9 the Supreme Court refused to hold that "due 
process" required a grand jury indictment in a felony 
prosecution, even though the Fifth Amendment ex
pressly required a grand jury indictment in federal 
prosecutions. ''Due process", said the Court, was not 
synonymous with process prescribed by the Bill of 
Rights. Over two decades later, in the 1908 case of 
Twining v. New Jersey/ 60 the Court ruled that exemp
tion from self-incrimination, though specifically se
cured by the Fifth Amendment, was not safeguarded 
against state action by the Fourteenth Amendment's 
"due process clause". The Bill of Rights was not to be 
relied on to determine what rights were protected by 
due process. Some of the rights safeguarded by the 
first amendments against national action might also be 
safeguarded against state action, because a denial of 
them would be a denial of due process of law. Yet that 
was not because those rights were enumerated in the 
Bill of Rights, but because they were of such a nature 
that they were included in the concept of due process. 

193. Some modern national constitutions have in
corporated the clause "due process of law". 161 Its 
meaning and connotation have varied from time to 
time and from judge to judge. However, ''law" is the 
point of reference of the term "due" in the clause, and 
it is not easy to give the term any definite meaning 
when that point is liable to constant variation. 

194. In this connection, it might be said that any
thing which is considered reasonable by the judges is 
also considered to be "due". But how should this 
reasonableness be determined? Each judge should con
sider it in the light of his personal standard of reason
ableness and the majority decision must prevail. If the 
object of the law is reasonable, if the means adopted 
are reasonable, if there exists a reasonable nexus be
tween the object and the means, then the law can 
sustain its validity. 

195. The term "due process of law"162 is essentially 
a control over the plenary power of the legislature, and 

159 110 u.s. 516 (1883). 
160 211 u.s. 78 (1908). 
101 See, for example, the Constitutions of Canada, India and Sri 

Lanka. 
162 See W. S. Tarnopolsky, The Canadian Bill of Rights, 2nd rev. 

ed. (Toronto, McClelland and Stewart, 1975). See also the replies 
of the representative of Cyprus to questions put by members of the 
Human Rights Committee in Report of the Human Rights Committee, 
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all limitations or restrictions on constitutionally pro
tected rights are subject to judicial review based on the 
criterion of reasonableness. 163 

196. In short, the legislature may exercise its power 
to any extent, so long as it is not disapproved by an 
independent judiciary. 

E. Respect for the rights and freedoms of others 
197. Every moral or legal right of the individual is 

by definition an interest which in greater or lesser de
gree has the protection of law. The protection is in the 
first instance against the violation of his rights by other 
individuals; and this is true of what are considered as 
human rights no less than of other rights. 164 The right 
of everyone to form trade unions and to join the trade 
union of his choice, the right of trade unions to function 
freely, 165 the right to liberty of movement and freedom 
to choose one's residence, the right of peaceful assem
bly, and the right to freedom of association/66 for ex
ample, are all rights the security of which depends 
mainly on other individuals being effectively restrained 
by law from violating them. 167 

198. Thus, it is in a complex network of provisions 
of constitutional, criminal and civil law that what is 
conceived of as "human rights and freedoms" find their 
basic guarantees in relation to other members of the 
community. 

199. Furthermore, since one individual's right or 
freedom used to excess may mean the destruction or 
impairment of that of others, these provisions are in
tended to find the just balance between man and man 
and to draw a line between an individual's use and 
abuse of his rights and freedoms. 168 Such, for example, 
is obviously the case with the provisions of the law of 
many countries concerning defamation, negligence, 
public meetings and processions in public places. 

200. Accordingly, the very concept of the reason
able man, which is so characteristic of many legal sys
tems, is an expression of that aspect of the legal 
protection of the rights and freedoms of the individual. 

201. Events since the Second World War have 
forced upon the attention of the members of the inter
national community the fact that the protection of the 
individual vis-a-vis his fellow man is no less vital to the 
enjoyment of his human rights and freedoms than his 
protection against the arbitrary power of the State. 

202. The multiform problems which confront con
temporary communities under the heading of the pol-

Official Records of the General Assembly, Thirty-second Sesswn, 
Supplement No. 44 (A/32/44), para. 118. 

163 See the replies of the representative of Tunisia to questrons put 
by members of the Human Rights Committee, tbtd., para. 121. 

164 Sir Humphrey Waldock, "The legal protection of human 
rights-national and international", in Sir Francis Vallat, ed., An 
Introduction to the Study of Human Rights (London, Europa Publi
cations, 1971), p. 83. 

165 International Covenant on Economic, Social and Cultural 
Rights, art. 8, para. 1 (a) and (c). 

166 International Covenant on Civil and Political Rights, art. 12. 
para. 3, and arts. 21 and 22. 

167 See in this connection Seminar on Special Problems relating to 
Human Rights in Developing Countries, Nicosia, Cyprus, 26 June-9 
July 1969 (ST/TAO/HR/36, paras. 122-141. 

168 See paras. 334-351 below. 



lotion of the environment, the technological threat to 
the individual's privacy, sit-ins and demonstrations, 
kidnapping, hijacking, etc .. are all matters which con
cern individual rights and freedoms. 

203. The protection of the individual vis-a-vis his 
fellow man within his own community is largely con
sidered as falling primarily within the competence of 
national law. 

204. Rights and freedoms exercised for the purpose 
of destroying the rights or freedoms of others should 
lose all legal protection under national law and the 
international human rights instruments, in so far as 
they are exercised for that purpose. 

F. The term "morality" 169 or "morals" 170 

205. The term "morality'' is derived from the Latin 
mores, meaning customs. No certainty exists as to how 
moral mores were. The French word moeurs connotes 
a high standard of conduct. Significantly, the German 
word Sitten includes in its compass etiquette and 
politeness. 

206. Morality being the noblest product of culture, 
it is the duty of all to respect it. 171 

207. Black's Law Dictionary gives the following 
definition of the term "moral'': 

(a) Pertaimng or relatmg to conscience or moral sense or to the 
general principles of right conduct; 

(b) Cognizable or enforceable only by the conscience or by the 
pnnciples of right conduct. as distinguished from positive law; 

(c) Depending upon or resultmg from probability; raismg a behef 
or convictiOn in the mind mdependent of strict or logical proof; 

(d) Involving or affectmg the moral sense; . 172 

208. Moral law is the law of conscience, the aggre
gate of those rules and principles of ethics which relate 
to right and wrong conduct and prescribe the standards 
to which the actions of men should conform in their 
dealings with each other. 

209. The moral-legal dialogue proper is conducted 
when a fundamental human right is being considered, 
as when, for example, Lord Mansfield pronounced the 
status of slavery to be incompatible with English law. 
This was followed by the statutory prohibition of the 
slave trade. 173 

210. The State may claim on two grounds to legis
late on matters of morals. The Platonic ideal is that the 
State exists to promote virtue among its citizens. If that 
is its function, then the majority in a democratic State 
must have the right and the obligation to declare what 
standards of morality are to be observed as virtuous 
and must ascertain them as it thinks best. The alterna
tive view is that a State through its competent organs 
may legislate to preserve itself. This is the basis when 
the purpose of the law is to conserve the moral welfare 
of the State. 

160 Universal Declaration of Human R1ghts, art. 29. para 2. 
170 International Covenant on Civil and Political Rights. art. 12, 

para 3; art. 14, para. 1; art. 18. para. 3; art. 19, para. 3 (b); art. 21; 
and art. 22. para. 2. 

171 A/C.3/261. 
172 Black's Law Dictionary, 5th ed. (St. Paul, Minn., West Pub

lishing Co .. 1979), p. 909. 
173 G. Abrahams. Morality and the Law (London, Calder and 

Boyars, 1971), p. 27. 

211. A law that enforces moral standards must, like 
any other law, be enacted by the appropriate consti
tutional organ, the legislature. 

212. The laws governing relations between nations, 
whether in the form of public international law or pri
vate international law, being based on minimum stan
dards, necessarily fall short of high moral standards. A 
series of efforts to raise international moral standards 
took the form. for example, of the Universal Decla
ration of Human Rights, the Convention on the Pre
vention and Punishment of the Crime of Genocide, the 
United Nations Declaration and the International Con
vention on the Elimination of All Forms of Racial 
Discrimination, the American Declaration of the 
Rights and Duties of Man, the American Convention 
on Human Rights, the European Convention on Hu
man Rights and its five Protocols, the European Social 
Charter, the International Covenants on Human Rights 
and other relevant international instruments. 

213. If morality has any significance in the ordering 
of human affairs, the signficance is clearest in the de
mand for a sense of responsibility. In order that re
sponsibility may be reinforced, the moralist asks of the 
law that if people are irresponsible they should at least 
be fairly dealt with by the law. 

214. A moral obligation is a duty which is valid and 
binding in conscience and in accordance with natural 
justice but is not recognized by the law as adequate to 
set in motion the machinery of justice-that is, one 
which rests upon ethical considerations alone and is 
not imposed or enforced by positive law. 

215. Also, it is a duty which would be enforceable 
by law, were it not for some positive rule, which, with 
a view to general benefit, exempts the party in a par
ticular instance from legal liability. 174 

216. It should be recognized that there is a funda
mental difference between the law that expresses a 
moral principle and the law that is only a social 
regulation. 

217. The term ''morality" is also used in interna
tionallaw175 and international relations. In connection 
with the use of the term ··morality" or "moral" in 
international co-operation among peoples and nations, 
mention should be made of article X of the Declaration 
of the Principles of International Cultural Co-operation 
proclaimed by the General Conference of UNESCO at 
its fourteenth session, on 4 November 1966. This article 
states that cultural co-operation shall be specially con
cerned with the moral and intellectual education of 
young people in a spirit of friendship, international 
understanding and peace and shall foster awareness 
among States of the need to stimulate talent and pro
mote the training of the rising generations in the most 
varied sectors. Further, among the legal and moral 
duties of the State there are some which are basic, such 
as, for example, the duty of granting to all citizens 
rights which will ensure the free development of their 
individuality. 

174 Black's Law Dictionary. 5th ed., p. 969. 
175 See L. Oppenheim, InternatiOnal Law: A Treatise, vol. I. Peace, 

8th ed., H. Lauterpacht, ed. (London, Longmans. Green 1955), 
p. 88. 
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218. An individual cannot be considered as accept
ing a "moral" principle or a "moral" rule unless he is 
making a serious attempt to use it in guiding his par
ticular moral judgements and thus his actions. 176 

G. "Public order'' (ordre public), 177 "public safety'', 
"national security" 178 

219. The meaning and scope of the terms "public 
order" (ordre puhlic in French law), "public safety"' 
and "national security" were among the most contro
versial questions discussed during the elaboration of 
the Universal Declaration of Human Right~ and the 
International Covenants on Human Rights. 179 

220. It was observed, inter alia. that the English 
expression "public order" was not equivalent to the 
French expression "'l'ordre public" or the Spanish 
expression "arden pzihlico". 

221. Indeed, these terms are substantially different. 
222. Thus. in civil law countries, the concept of 

ordre public1
Ro is used principally as a basis for negating 

or restricting private agreements, the exercise of police 
power or the application of foreign law. 1

R
1 

223. Accordingly. it could be said that in the com
mon law the counterpart of ordre public is "public 
policy'' 1

H
2 rather than "public order". 

224. In particular. in common law countries the 
expression "'public order" is ordinarily used to mean 
the absence of public disorder. Pn 

225. It should be emphasized that the inclusion of 
the term "public order" or "l'ordre puhlic" in the pro
visions of the Universal Declaration <Jnd the Interna
tional Covenants related to limitations or restrictions 
on certain human rights that would create uncertainty 

170 R. M. Hare. Freedom and R~ason (Oxford, Clarendon Press. 
1963). p .f7 

'" Universal Declaration of Human Right-,, art. 29, para 2. Inter
natiOnal Covenant on CivJI and Polihcal Right;, art. 18. para 3, and 
a Its. 21 and 22. Sec. m thi:-. re;pect. J.P. Humphrey, '"The Umver;al 
Declaration of Human Rtght; Its h1storv. Impact and JUrtdical char
acter", in B G Ramcharan. cd , Hum~n Rzglw. Tlurty Yean after 
the Unnw1al Dec/aratron (The Hague. Martinu; Nijhoff. 1979). 
pp. 27-28 

1
" See, for example. Imernat10nal Covenant on Civil and Political 

Rtghts. art. 12, p<~r<J. J; art. 14; art. 18. para 3: art. 19, para. 3 (h). 
and art>. 21 .md 22 

'"" See Officra/ Rcwrd"1 of the Genaal Assembly. Tenth Sesswn. 
Annexes. agenda ttem 2R (Part II). document A/2929. chap \'I, 
paras. 112-114 

1
'" French Jun;,prudencl' ha; developed the doctnne of ordre public 

on the ha>I' ot arttde;-' and n of the Cn tl Code. Friednch Carl von 
Savtgny greatly contnbuted to the further development of the doc
tnne of ord1P puhlrc and Pa;,quale Stam;,las ManCim med this doc
tnnc as the corncr-;,tone of international pnvate law Mancmi 
thnught that ordrc puh/f( com.tttuted a rule m pnvate mternational 
law. while von Savigny, on the contrary, said that ordre public ;,hould 
only exceptiOnally be permitted a place m mternational private law. 

1 ~ 1 G. 1\l<uidakis, ldrollkon Dietlznes Dzkaion (lnternatwnal Pri
vate Law). 2nd ed (Athen>, 1967). vol. A. pp. 336-337: E. G. 
Lorenzen. Selected Arllcles on the Confizct of Laws (New Haven. 
Conn . Yale Umvers1ty Press. 19.f7), pp. 1-18; H. J. Abraham "Die 
Doktnn der Public Policy", Arcluv fur dze Civilzstzsche Praxis 
(Tuhmgen. Moh1, 19.f9). vol. 150. pp. 386 tf.: M. Philonenko. "La 
notiOn de l'ordre public mternational", Journal du droll international 
(Pari>). 1952. D. Lloyd, Publrc Policy: A Comparatzve Study in 
English and French Law (London. Athlone Press, 1953): H. Maury, 
'"L'ordre public en droit international prive fran~ais et en droit in
ternational pnve allemand", Revue critique de droit znternatronal 
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and might constitute a basis for far-reaching deroga
tions from the rights guaranteed by the State. 

226. The same observations apply to the term 
"public safety", which is contained in the limitation 
provisions of article 18, paragraph 3, and articles 21 
and 22 of the International Covenant on Civil and 
Political Rights, and the term ''national safety", which 
appears in article 19, paragraph 3, and articles 21 and 
22 of the same Covenant. 

227. Furthermore, the terms "public safety" and 
"national security" are not sufficiently precise to be 
used as a basis for limitation or restriction of the ex
ercise of certain rights and freedoms of the individual. 
On the contrary, they are terms with a very broad 
meaning and application. Therefore they can be used 
by certain States to justify unreasonable limitations or 
restrictions. 

228. The terms "public order" and "public safety" 
constitute the grounds for limitations primarily and 
basically on the right of peaceful assembly. Neverthe
less, experience shows that, even in societies well 
known to be democratic, unlawful assemblies have 
often taken place. Therefore, special legislation has 
been enacted to deal with the problems of riots and 
unlawful assemblies. An example is the relevant legis
lation in the United Kingdom. There, it has been 
affirmed that, since in modern law the concept of un
lawful assembly has been more closely related to the 
present tendency to disturb the peace, the field of a p
plication of unlawful assembly and the common law 
misdemeanour of riot has been very similar. The es
sentials of the two offences are very nearly the same. 
A jury may convict of unlawful assembly if it acquits 
on a riot charge. In this connection, the following basic 

pnve (Paris), vol. .f3 (l'J52). pp 7-27. P Lagarde. Recherche., sur 
!'ordre publrc en droll tnternatwnal prive (Pans, L1brairie generale 
de droit ct de JUri>prudence, 1959). P. H Neuhaus. Dte Grundhe
gnjfe des mternatrona/en Prn•atrechts, 2nd ed. (Tuhmgen. Mohr, 
l97n). sect. 50 See also the judgement of the Sw~>s Bunde;,gcncht 
of 1 February 1938 m which the following reference wa;, made. 

" . der ordre public soli in Fallen. wo grund;atzhch au;land-
ische~ Recht anwcndbar ist, die Anwendung eme5 mland1schen 
Rechtssatzes gewahrlei;,ten oder die Anwendung eines amland
i;chen verhmdern. wcnn ~onst das emheinmche Recht~gefuhl m 
unertraghchcr Wei>e verletzt wiirde." (SeeR. Haab and M Stae
helm. ·'Gesetzgebung der Schwetz betreffend Pmatrecht. gewer
hhchen Rcchtsschutz und Urheberrecht, Zwangsvollstreckrung 
und Konkurs 111 den Jahren 193H und 1939", l>itsdmfi fur Au~
landisches und Internatwnales Pnvatrecht (Berlin). 13th year, No. 
112. p. 613). 

In France. the Cour de Ca,;,atwn, m a judgement of 25 May 1948, 
declared that the purpose of ordre pubhc should be to allow '"les 
princzpes de justice unil'ersel/e" to prev;ul (Revue cnttque de drvit 
mtematronal pnve. vol 38, No. I (January-March 1949) See. fur
ther. P Francescakis, '"Drmt nature! et drOit mternatwnal pnve··. 
in Melanges offerts ii Jacques Maury (Paris, Dalloz et Su·ey, 1900), 
vol. I. pp. 113-152. 

w The term "public policy" is mentiOned in the Judgements of the 
Umted State; courts not only in connectwn with the application of 
foreign law but also as ·'public power" in connectton v.-1th the law m 
force of another federated state. See T H. Healy. "Theorie generale 
de l'ordre public", Recueil de~ cours de l'Acadhme de drmt 
mternatronal de La Haye. 1925-IV (Paris. Hachette. 1926). vol. 9, 
pp . .fll ff. 

183 Numerous by-laws punish person> who m places of public re
sort, etc., "behave in d disorderly or offensive manner wrth mtent 
to provoke a breach of the peace ·or whereby a breach of the peace 
may be occaswned". See I. Brownlie. The Law Relating to Publtc 
Order (London, Butterworths, 1968). pp. 101 ff. 



definition of the term "riot" may be mentioned: 
A tumultuous disturbance of the peace by three persons or more, 

who assemble together of their own authority, with an intent mu
tually to assist one another against anyone who shall oppose them 
in the execution of some enterprise of a private nature, and after
wards actually execute the enterprise, in a violent and turbulent 
manner, to the terror of the people, whether the act intended were 
lawful or unlawful. 184 

229. In Field v. Metropolitan Police District Re
ceiver, the Divisional Court stated the "necessary ele
ments" of riot to be: (1) a number of persons, three at 
least; (2) common purpose; (3) execution or inception 
of the common purpose; (4) an intent to help one 
another by force if necessary against any person who 
may oppose them in the execution of their common 
purpose; (5) force or violence not merely used in de
molishing, but displayed in such a manner as to alarm 
at least one person of reasonable firmness and 
courage. 185 

230. With respect to "public order" as a ground for 
imposing limitations, it could be further observed that 
in a life of give and take, the individual has to behave 
in a manner imposed by good faith; likewise, in a 
society organized in a State, an individual has to behave 
in such a way that "public order" and "public safety" 
are not disrupted. In this way the action of the State 
exercises a limitation on individual human rights. Con
sequently, the limitation of police power constitutes a 
protection of individual human rights, and the limita
tion of individual human rights constitutes a lawful 
police rule or a lawful action. In connection with the 
role of the police in the protection of an individual's 
rights and freedoms, some relevant questions are 
briefly examined below. 

1. FUNCTIONS OF THE POLICE 

231. The main functions of the police should be the 
maintenance of law and order, the preservation of pub
lic peace and the protection of life, liberty and prop
erty, the prevention and detection of crime, the 
apprehension of offenders and the investigation of 
crimes. 186 

2. HUMAN R£GHTS AND PREVENTIVE POLICE ACTION 

232. As mentioned in the preceding paragraph, one 
of the main functions of the police is to take preventive 
measures for the maintenance of public peace and 
order. 

233. Preventive measures in time of emergency 
must necessarily be different from those which are ad
missible in ordinary circumstances, and the two cat-

1
"

4 Ibid., p. 47. 
185 Ibid. 
186 1963 Semmar on the Role of the Police in the Protection of 

Human Rtghts, Canberra, Australia, 29 April-13 May 1963 (ST/ 
TAO/HR/16 and Corr.1), para. 16. 

187 Active prevention means intervention by the police, supported 
if necessary by force, with a view to preventing the commission of 
offences. 

188 In the opinion of some participants in the United Nations sem
inar on the role of the police in the protection of human rights, 
particularly among those from Australia and New Zealand, the pow
ers of the police and the scope of their preventive action, even in 
normal times, had a tendency to expand; for instance, it was felt that 
the growing concern with juvenile delinquency might conceivably 
lead to proposals for the control by the police of all entertainments 
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egories of measures should be considered separately. 
234. A distinction should be made between passive 

and active prevention by the police for the maintenance 
of public peace and order. Thus, passive prevention 
might consist, for instance, in making police activities 
known to the public, in co-operation with social agen
cies, in giving advice, and generally in adopting atti
tudes which have a restraining infl~ence on potential 
offenders. However, the better known method of "ac
tive" prevention187 has sometimes to be resorted to in 
certain situations. 

235. It is obvious that many preventive measures 
taken or enforced by the police have the effect of 
placing restrictions upon the exercise of various free
doms. One of the basic obligations of the police in the 
preventive field is therefore to remember always that 
they are dealing with persons who should be presumed 
innocent and to keep in mind the principles of the 
Universal Declaration of Human Rights, particularly 
those established in article 11, paragraph 1, and the 
relevant provisions of the International Covenants, in
cluding those in articles 7 and 9 of the International 
Covenant on Civil and Political Rights. 

236. It is a difficult but necessary task for every 
State to try to set limits on preventive police action, 
with a view to safeguarding the fundamental rights of 
the individual. 188 

237. Preventive police action, particularly in the 
social field-for example, in establishing juvenile 
crime, prevention centres, or in acting in the best in
terests of the weak, derelicts, alcoholics, drug addicts, 
etc.-is a service to the community which meets with 
the approval of the public. 

238. The following factors, among others, should 
be mentioned as exerting a restraining influence on the 
police: control and guidance by the courts, public 
opinion, a free press and, above all, education, includ
ing curricula on human rights and proper training of 
the police force. 

239. It should also be noted that striking the proper 
balance between the interests of the community and 
the rights and freedoms of the individual depends es
sentially upon the efforts of the police themselves to
gether with reasonable legislation. 

3. PREVENTIVE MEASURES FOR THE MAINTENANCE OF 

PUBLIC PEACE AND ORDER IN RESPECT OF PUBLIC MEET

INGS AND PROCESSIONS, FREEDOM OF MOVEMENT OF 

THE INDIVIDUAL AND THE EXTENT OF POLICE DISCRE

TION AS REGARDS THE USE OF FORCE 

(a) Public meetings and processions 

for young persons. The fear was expressed that such an expansion 
of the scope of preventive action might ultimately subject too many 
areas of social life to police control, thereby increasing existing 
threats to human rights. Other participants thought that the police 
were fully justified in expanding the scope of their preventive action 
when the objective was to ensure the welfare of the people; to that 
end, the police, as a socially protective body, should act in the best 
interests of weak, handicapped or distressed persons, in order to 
secure their integration in society. For example, a Juvenile Crimes 
Prevention Section which had been established within the New Zea
land police was functioning successfully: with a view to offering 
preventive gmdance to young potential offenders, it had sought and 
obtained the co-operation of parents. See the report of the seminar 
(ST/TAO/HR/16 and Corr.l), paras. 26-34. 



240. The police should not interfere with the ex
ercise of the right to hold meetings and processions in 
public places, except when such meetings and proces
sions are likely to obstruct traffic or disturb the peace. 
In this connection, it should be made clear that if 
powers were given by law for a particular purpose they 
should not be used for a different purpose; for 
example, powers to control traffic should not be used 
as a mere cover for preventing political meetings. 

241. Once permission is granted by the competent 
authority of the State to hold a public meeting or 
procession, it is the duty of the police to protect the 
meeting against undue disturbance or riots, unless the 
conduct of the meeting causes a disturbance or a riot, 
in which case the police are bound to restore order, 
even if this means terminating the meeting. 

(b) Freedom of movement 
242. The Universal Declaration of Human Rights 

(art. 13), the International Covenant on Civil and Poli
tical Rights (art. 12, para. 3), and other relevant inter
national instruments 18

Y recognize that the right to 
freedom of movement is subject to certain limitations 
or restrictions, such as the direct limitations imposed 
by national security, public order, public health, 
morals, or the rights and freedoms of others, 190 or the 
indirect limitations based on economic measures191 or 
the general welfare in a democratic society. 192 

243. In this connection, the role of the police 
should be absolutely restricted to application of the 
relevant laws providing for limitations based on the 
grounds mentioned in the preceding paragraphs. 

244. It should also be permissible for the police to 
impose, through administrative measures, certain legit
imate restrictions in order, for example, to enforce 
certain traffic regulations. 

(c) Extent of police discretion as regards the use 
of force 

245. The police should necessarily be granted some 
discretion in the carrying out of preventive measures. 

246. The question of discretion is particularly com
plicated as regards the use of force. 

247. It is often very difficult for a police officer to 
decide when and to what extent force should be used 
in a given situation; the public in general expects 
policemen to prevent disorder and violence, but at the 
same time it is prompt to criticize the police for any 
possible excessive use of power. 

248. A spirit of co-operation and understanding 
between the public and the police in the exercise, in 
particular, of the right to assembly by individuals would 
greatly help the police and contribute to avoiding many 
incidents. 

1
'

9 Protocol No. 4 to the European Convention on Human Rights, 
art. 2; American Declaration of the Rights and Duties of Man, art. 
VIII; American Convention on Human Rights, art. 22. 

190 International Covenant on Civ1l and Pohtical Rights, art. 12, 
para. 2. 

191 See J.D. Ingles, Study of Discrimination in Respect of the Right 
of Everyone to Leave any Country, Including HIS Own, and to Return 
to HIS Country (United Nations publication, Sales No. 64.XIV.2), 
pp. 47-49. 

192 Universal Declaration of Human Rights, art. 29, para. 2. 
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249. In any case, no more force 193 should be used 
than is believed in good faith and on reasonable and 
acceptable grounds to be necessary and appropriate in 
the circumstances; the amount of compulsion used 
should never be disproportionate to the gravity of the 
danger to be avoided; but every policeman is justified 
in carrying out the just and lawful orders of his su
periors194 whom he is in duty bound to obey. 

250. It must be underlined that in the laws and 
practice of States a proper balance must always be kept 
between, on the one hand, the right of an individual 
to be presumed innocent until found guilty, his right to 
remain silent and not to be subject to self-incrimina
tion, and his protection against treatment which might 
tend to impair his free will and, on the other hand, the 
general welfare of the community, the need for proper 
investigation of crime and the requirement of adher
ence to rules and integrity in carrying out those rules 
on the part of the police and other authorities. The 
whole area of investigation of crime by the police in
volves the preservation of a sense of justice which must 
permeate their activities and which should be sup
ported by the community at large. 

251. Another important question relating to the 
police and the protection of human rights is the incul
cation of moral values and esprit de corps, the fostering 
of which constitutes an essential basis for public con
fidence in, and respect for, the police. Since the police 
play an important part in the matter of morality and 
the protection of the human rights of the individual in 
general, the members of the police force should be 
required to understand well what morality is and to act 
morally themselves. It is the duty of the police to set 
a moral and good example to the individual in respect
ing human rights. Therefore, the police should be con
stantly educated and trained to have self-confidence, 
self-discipline and integrity, to display moral rectitude 
in their conduct, not to abuse their powers, and to 
respect and protect the individual's rights and 
freedoms. 

H. The general welfare 
252. Since man identifies himself with his com

munity, he must yield priority to the general welfare/95 

in so far as this is compatible with his human dignity. 
253. Every individual should identify himself with 

the community but not lose his identity in it. 
254. The term "welfare" is defined as "well-doing 

or well-being in any respect; and enjoyment of health 
and common blessings of life .... " 196 

255. In connection with the term "general inter
est'', a distinction should be made between "public" 
and ''general'' interests, the term "public'' being ap
plied strictly to that which concerns every member of 
the State, and the term "general" being confined to a 

143 See for example, the Code of Criminal Procedure enacted in 
New Zealand in 1961, which contains several provisions regulating 
the use of force by the police in certain cases. 

194 In connection with superior orders, see part one, paras. 266-
272. 

195 Universal Declaration of Human Rights, art. 29, para. 2; In
ternational Covenant on Economic, Social and Cultural Rights, art. 
4. See also Marcie, foe. cit . p. 61. 

196 Black's Law Dictionary, 5th ed., p. 1430. 



lesser, thougll still considerable, part of the 
community. 

256. For the purpose of this study, the term "wel
fare" will basically mean the economic and social 
well-being of the community. 

257. Any lawful limitation or restriction in favour 
of the whole community--consequently, the protection 
of the public interest-should be above the individual 
interest; the measure of the public interest should de
fine the extent of the restriction of freedom, so that the 
legality of the restriction should be limited by the im
portance of the interest of the community. 

258. Limitations or restrictions imposed on the 
basis of promoting the "general welfare in a democratic 
society", 197 or protecting the "public interest'', are par
ticularly relevant to the right to own property, 198 pro
tected by the Universal Declaration of Human Rights. 

259. In some countries, the right to own property 
is today no longer regarded as a right conferring pre
rogatives but as a social function whose performance 
has to be subordinated to the national interest. 

260. Therefore, the need to place restrictions on 
the exercise of that right is also recognized. 

261. The needs of the community, or the "general 
welfare" or "public interest", may in some cases con
flict with "private interests". 

262. As regards the sphere of public law, where the 
legislature confers statutory powers on public authori
ties, creating rights and obligations which permit inter
ference with individual interests, it may be said that a 
less vigorous support of the rights created by the statute 
and granted to the public authorities is given by the 
courts. For example, in the United Kingdom of Great 
Britain and Northern Ireland, in Fairmount Investments 
Ltd. v. Secretary of State for the Environment an order 
effecting slum clearance of property was quashed on 
technical grounds, since it was considered that a Min
ister's decision had been made on the basis of reliance 
upon an inspector's report, and that the owners of the 
property had not had an adequate opportunity to deal 
with the inspector's findings. In another case, Laker 
Airways Ltd. v. Department of Trade, the United King
dom courts, by mere implication of statute, found that 
the discretion of the executive authority had been 
fettered. 

263. In this respect, it could be said that in common 
law countries it may appear that in the sphere of private 
law, where the law administered is that created by the 
courts themselves, the public interest is seen as being 
served by the enforcement of the spirit of that creation. 
In the sphere of public law, it may appear that it is 
considered that the public interest is served by a re
strictive interpretation of the rights and powers vested 
in the executive and administrative authorities. 

264. In certain cases, the "general welfare" or 
"public interest'' is not a limitation on human rights 
but a restriction of individual rights. The following 

197 Universal Declaration of Human Rights, art. 29, para. 2; In
ternational Covenant on Economic, Social and Cultural Rights, 
art. 4. 

198 Universal DeclaratiOn of Human Rights, art. 17. See also Sem
inar on Human Rights in Developing Countries, Dakar (Senegal), 8--
22 February 1966 (ST/TAO/HR/25), paras. 88--105. 
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example will make this statement clear. Article 17 of 
the Constitution of Greece of 1975 protects the right 
of property. Rights deriving therefrom, however, may 
not be exercised contrary to the public interest, which 
must be duly proved. Property may be expropriated 
only when and as specified by law and always following 
full compensation corresponding to the value of the 
expropriated property at the time of the court hearing 
on the provisional determination of compensation. As 
is clear from the above provision, the existence of the 
"public interest'' is not enough to justify compulsory 
expropriation. The "public interest" is only one con
dition, which must coexist with the other basic condi
tions in order to warrant the legislative authorization 
for expropriation, which in this way is limited by the 
requirement of proof of a concrete public objective199 

and in any case subject to full compensation. Accord
ingly, if property is compulsorily expropriated under 
such legal conditions, the scope of judicial review is 
limited. The substantive grounds on which a law which 
provides for compulsory expropriation can be chal
lenged in the Council of State are the following: first, 
if the expropriation provided by the law is not really 
made in the public interests; secondly, if the law does 
not provide for compensation and does not specify the 
principles on which and the manner in which the com
pensation is to be determined and granted; and thirdly, 
if the expropriated land is not used for the purpose for 
which it has been expropriated within a reasonable 
period of time. 

265. The expression "solely for the purpose"200 lim
its the rights and powers of the legislative and admini
strative authority in placing limitations and restrictions 
on human rights other than those expressly covered by 
the relevant provisions of the Universal Declaration, 
the International Covenants and the national legis
lation. 

266. Among measures for land reform, reference 
should be made to the above-mentioned legal institu
tion of expropriation, which, in almost all countries 
and particularly in the less developed countries, is an 
administrative and judicial procedure that is carried 
out in the public interest, in circumstances determined 
by the law, and that provides for fair compensation to 
be fixed by agreement between the parties concerned, 
or by a judge in case of legal dispute. 

267. In the opinion of the Special Rapporteur, 
where purely property rights are involved, the conflict 
between such rights and the "general welfare" could 
well be resolved in the community's interest, provided 
that all other relevant conditions have been met-that 
the limitation of "general welfare" is provided by law, 
that fair compensation is given to the individual, etc. 201 

This conflict could arise, for example, in cases relevant 
199 The Constitution of Greece of 1975 states in article 17.2: "No 

one shall be deprived of his property except for the public benefit, 
which must be duly proven, when and as specified by law and always 
following full compensation correspondmg to the value of the expro
pnated property at the time of the court hearing on the provisional 
determinatiOn of compensation .. " (see Blaustein and Flanz, op. 
cit., vol. VL Greece (1ssued March 1976). 

200 Universal Declaration of Human Rights, art. 29, para. 1; In
ternational Covenant on Economic, Social and Cultural Rights, 
art. 4. 

201 See paras. 264 and 266 above. 



to the preservation of the environment, land reform, 
the advancement of the national economy or the pro
motion of national development and progress. 

268. It should be noted that in certain cases, such 
as compulsory expropriation or nationalization, it is 
not enough to take account only of domestic law in the 
matter of property rights. An international standard of 
reasonableness and justice, to which domestic legisla
tion should conform, must also be applied; otherwise, 
an international enunciation of the right would become 
meaningless. 

269. It must also be emphasized that in the 
above-mentioned cases relating to the limitations and 
restrictions on the right of the individual to own prop
erty, alone or in association with others, the judicial 
authority is considered to be the real protector of the 
rights of the individual. 

270. Some African experts on human rights recog
nize the need for the imposition of restrictions even on 
freedom of information on the ground of "general wel
fare" for the purpose of national development. Thus, 
it was pointed out in a United Nations seminar,202 that 
the fragile structure of the African nations obliged 
States to impose restrictions on freedom of informa
tion, and that in any case that freedom should not and 
could not have the same currency as it had in the highly 
democratized European countries. 

271. It was also stated that, no matter how much 
such a State might wish to ensure freedom of infor
mation, it could not allow the exercise of that freedom 
to lead to the disintegration of the nation. 

272. Some other African participants in the 
above-mentioned seminar stated that, while the de
mands of development in Africa might justify an ex
tension of the scope of regulatory powers, the 
legislative authority must not be stripped of all its au
thority, since it maintained the closest contact with the 
people. Nevertheless, it was indispensable that the ex
ercise of the State's power should be subject to per
manent checks, in order to ensure respect for human 
rights. 

273. It is a fact that a dominant theme in the life 
of most Black African nations since independence has 
been the desire to enjoy living conditions long denied 
to their peoples: sufficient food, clean water, roads, 
communication facilities, education, acceptable hous
ing, health care and other benefits enjoyed by an econ
omically developed society. 

274. If Governments are to be able to so move 
their societies as to achieve the desired development, 
they must be free to act. In situations such as those in 
certain developing States determined to progress, Gov
ernments tend to be impatient and intolerant of op
position and discussion, which are seen to be divisive; 
and "divisiveness" detracts attention from the more 
demanding problems of nation-building. 203 This being 
so, individuals and groups objecting openly and 
strongly to measures designed to promote development 
can expect to find themselves subject to certain disa-

202 See Seminar on Human Rights in Developing Countries, Dakar 
(Senegal), 8-22 February 1966 (ST/TAO/HR/25), paras. 128-149. 

203 See Ghana Today: Self-Reliance, booklet published by the 
Ghana Information Services Department (undated), p. 27. 
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bilities, even sometimes to the extent of detention and 
imprisonment without trial, as well as to other serious 
forms of punishment. 

275. Thus, for the majority of African peoples the 
pressing need is for economic development, for which 
civil and political rights may be in many cases sacri
ficed. In this sense, some authors have written that 
economic and social rights may be said to take pre
cedence, in those countries, over other kinds of 
rights. 204 

276. It is very difficult for Governments of African 
countries, and in particular of Black African coun
tries,205 to be openly critical of each other on account 
of arbitrary limitations or restrictions on human rights 
or violations of human rights in general. This is because 
Black African Governments have a strong aversion, 
given official expression in the Charter of the Organiz
ation of African Unity (OAU), to interference in each 
other's internal affairs. This attitude is the result of the 
following factors: first, their feeling of racial kinship; 
secondly, the realization that they have plenty of work 
to do at home, in their own countries; thirdly, their 
shared recognition of the need to protect their fragile 
national societies from any influence which could un
dermine the authority of those in power; fourthly, a 
desire to avoid giving further ammunition to external 
critics; and fifthly, a concern for Black African unity. 

277. Further, the peoples of the African countries 
have set their own priorities as to the substance of 
arbitrary limitations or restrictions on or violation in 
general of human rights. 

278. As the majority of the African peoples see it, 
the major violations of human rights on the African 
continent are the policies and practices of racial seg
regation, racial discrimination and arpartheid. 206 

279. In the Lagos Declaration for Action against 
Apartheid, 207 the World Conference for Action against 
Apartheid reaffirmed support for and solidarity with 
the oppressed peoples of southern Africa and their 
national liberation movements, and the commitment of 
the Governments and peoples of the world to take 
action to contribute towards the eradication of 
apartheid. 

280. Further, in that Declaration the Conference 
asserted: 

Apartheid, the police of institutionalized racist domination and 
exploitation. imposed by a minority regime in South Africa, is a 
flagrant violation of the Charter of the United Nations and the 
Umversal Declaration of Human Rights. It rests on the disposses
sion, plunder, exploitation and social deprivation of the African 
people smce 1652 by colonial settlers and their descendants. It is a 
cnme against the conscience and dignity of mankmd. It has resulted 
in immense suffering and involved the forcible movmg of millions of 

204 A. G. Mower. "Human nghts in Black Africa: a double stan
dard?"", Revue des droits de /'homme (Paris), vol IX, No. 1, 1976, 
pp. 44 and 45. 

205 "Black Africa" embraces roughly all the States of Africa, except 
the northern tier of Arab States and South Africa. 

206 With respect to the crime of apartheid and the International 
Convention on the Suppression and Punishment of the Crime of 
Apartheid, see above, introduction, paras. 74-85, and part one, para. 
136. 

207 See Report of the World Conference for Action against Apart
heid, Lagos, 22-26 August 1977, vol. I, Report, includmg Lagos 
Declaratwn for Action against Apartheid (United Nations publica
tion, Sales No. E.77.XIV.2 and Corrigendum). 



Africans under special Jaws restricting their freedom of movement; 
and the denial of elementary human rights to the great majority of 
the population, as well as the violation of the inalienable right to 
self-determination of all of the people of South Africa. This inhuman 
policy has been enforced by ruthless measures of repression and has 
led to escalating tension and conflict. (Para. 5.) 

281. In the same Declaration the Conference re
called "that the United Nations and the international 
community have a special responsibility towards the 
oppressed people of South Africa and their national 
liberation movement, and towards those imprisoned, 
restricted or exiled for their struggle against apartheid" 
(para. 11). 

282. In examining the reasons why the majority of 
the African States and a great number of States of the 
third world cannot be expected to be openly critical of 
each other concerning arbitrary restrictions on human 
rights, the following should be mentioned. First of all, 
there is the difficulty of being sure that criticism is 
justified. This is partly a matter of securing reliable 
information concerning the human rights situation in 
other African States or States of the third world, which 
in some cases are geographically remote. Information 
techniques are not well developed, and it is hard for 
the people and leaders of one State to know what is 
really going on in another. How are the people in one 
country to know whether individuals in another are in 
jail for purely political reasons or on other grounds? 
How is it possible for the Government of a State in a 
geographical area where reliable information is difficult 
to obtain to be in a position to judge whether or not 
the Government of another State is justified in restrict
ing certain rights temporarily on grounds of the "gen
eral welfare" or for other political reasons? 

283. In the opinion of the Special Rapporteur, the 
African peoples as a whole, regardless of the vital 
problems they are facing20

R in the process of nation
building and economic and social development, have 
set high standards for themselves as far as human rights 
are concerned. In fact, on this point they are virtually 
on a plane with the democratically advanced countries. 
A great number of national constitutions of African 
States contain statements and references to rights and 
freedoms which are based on the most important and 
historic instruments on human rights, such as the Dec
laration of the Rights of Man and the Citizen,209 the 
Universal Declaration of Human Rights/10 and the 
European Convention on Human Rights. 

284. African States are generally committed, in 
their constitutions, to the cause of human rights and 
freedoms, even when they are obliged for serious 

2
"' In examining the political, economic, social and human rights 

problems of African countries, 1t should not be forgotten that a great 
number of them have gained their independence since 1945. See A. 
P. Sereni, "Les nouveaux Etats et Ie droit international", Revue 
generate de droit mternational public (Paris), 1968, No. 2, pp. 305-
322; also H. Bokor-Szegii, New States and International Law (Bu
dapest, Akademiai K1ad6, 1970), p. 52. 

209 See, for example, the Constitution of Dahomey of 1964, m I. 
Brownlie, ed., Basic Documents on Human Rights (Oxford, Clar
endon Press, 1971), pp. 68-70). See also the comments of the Gov
ernment of Senegal in para. 96 above. 

210 See for example the Constitution of Nigeria of 1963, in particu
lar chapter III, "Fundamental rights", in Brownlie, op. cit., pp. 56-
67. 
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reasons to impose temporary limitations or restrictions 
on those rights and freedoms. It should also be noted 
that they are committed not only to human rights but 
to one of the institutional devices essential to the ef
fective enjoyment of those rights: an independent 
judiciary. 

285. In the former British colonies of West Africa, 
which included the Gambia, Sierra Leone, the Gold 
Coast and Nigeria, the British parliamentary model has 
served as the basis for political development. In par
ticular, the Gold Coast experiment has important im
plications for all underdeveloped areas, for it is one 
test of the processes and prospects of parliamentary 
government as a means of promoting stability, devel
opment and effective social change. 211 

286. It is a fact that one of the acute problems of 
almost all States of the third world is that of maintain
ing freedom under law and, in particular, protecting 
general welfare, while finding a way of satisfying the 
legitimate demands of a population impatient to 
achieve the satisfaction of basic human rights. 

287. Accordingly, the foremost task and challenge 
facing more especially the Governments and the lead
ership of the third world is that of achieving compro
mise and balance in guiding their States and peoples to 
relative prosperity and in successfully combating arbi
trary acts, violations of human rights, violence and 
misery. 212 

I. Public health 
288. Article 12 of the International Covenant on 

Economic, Social and Cultural Rights imposes on 
States parties to the Covenant the obligation to recog
nize the right of everyone to the enjoyment of the 
highest attaintable standard of physical and mental 
health. 

289. The steps to be taken by the States parties to 
achieve the realization of this right include, among 
others, the improvement of all aspects of environmen
tal and industrial hygiene and the prevention, treat
ment and control of epidemic, endemic, occupational 
and other diseases. 

290. The achievement of the highest standards of 
health and the provision of health protection for the 
entire population, if possible free of charge, is one of 
the basic goals established by the Declaration on Social 
Progress and Development (art. 10 (d)). 

291. The meaning of the term "health" for the 
purpose of the present study is the same as that laid 
down in the preamble of the Constitution of the World 
Health Organization (WHO), which defines "health" 
as ''a state of complete physical, mental and social 

211 D E. Apter, Ghana m Transitwn, 2nd rev. ed. (Princeton, 
N.J., Princeton University Press, 1972), p. 20. 

212 See, for example, Seminar on Specwl Problems relating to Hu
man Rights in Developing Countries, Nicosia, Cyprus, 26 June-9 July 
1969 (STffAO/HR/36), p. 7. In connection with human rights and 
the economic and social problems and realities of the third world, 
see H. Gros Espiell, "The evolving concept of human rights: West
ern, socialist and third world approaches", and T. C. van Boven, 
"United Nations policies and strategies: global perspectives", in B. 
G. Ramacharan, ed., Human Rights: Thirty Years after the Universal 
Declaration (The Hague, Martinus Nijhoff, 1979), pp. 41-65 and 83-
92, respectively. 



well-being and not merely the absence of disease or 
infirmity". This broad concept covers the realm of 
social medicine and such specific fields as those of men
tal health, education, nutrition, housing, maternal and 
child health and welfare. 

292. The right to the enjoyment of health is a com
ponent of the right to personal security, one of the 
absolute rights of the individual. 

293. "Health laws" are mainly laws prescribing 
sanitary measures and designed to promote or preserve 
the health of the community. 

294. "Public health'' means the health of the com
munity at large. According to Black's Law Dictionary, 
"the 'public health', as one of the objects of the police 
power of the State, means the prevailingly healthful or 
sanitary condition of the general body of people or the 
community in mass, and the absence of any general or 
widespread disease or cause or mortality. The whole
some sanitary condition of the community at large. " 213 

295. In order to achieve the objective of protection 
of the health of everyone, through the above-men
tioned steps taken by States, limitations are recognized 
by the International Covenant on Civil and Political 
Rights and the relevant regulations of WH0214 on cer
tain human rights. In particular, freedom of movement, 
freedom to manifest one's religion or beliefs, freedom 
of expression, the right to peaceful assembly and free
dom of association may be subject to limitation or 
restriction on grounds of "public health". 215 

296. A great number of national constitutions con
tain provisions expressly relating to limitations on the 
individual's rights on grounds of health. 216 

297. It should also be mentioned that the Interna
tional Labour Organisation (ILO), in its efforts to se
cure fuller protection for migrant workers, has adopted 
a number of conclusions and recommendations relating 
to the protection of the health of migrant workers. 217 

J, Democratic society 
298. The term "democracy" has a long history and 

has been applied with some consistency to a form of 
government in which the "demos", the people, rule, 
i.e. in which the political power is held by the many 
rather than by the one or the few. 218 

299. The term "democracy" has also been used to 
describe a particular distribution of power within the 
community. 

300. However, the term "democracy" has become 

213 Black's Law Dictionary, 5th ed., p. 649. 
214 See the comments of WHO in para. 97 above. 
215 International Covenant on Civil and Political Rights, art. 12, 

para. 3; art. 18, para. 3; art. 19, para. 3 (b); and arts. 21 and 22. 
216 For example, the tenth preambular paragraph of the Constitu

tion of Madagascar states: "All persons have the right freely to 
circulate and reside in the territory of the State, limited only by legal 
stipulations relating to health and the public order." (Constitution 
of the Malagasy Republic of 29 April 1959, as amended in 1960, 
1962, 1970 and 1971 and by the Constitutional Law of 1972. Peaslee, 
op. cit., revised 4th ed., vol. I (1974), p. 444.) 

217 Migrant Workers (Geneva, International Labour Office, 1973), 
International Labour Conference, fifty-ninth session, Report VII (2), 
proposed conclusions 41-43, p. 91. 

218 See part one, para. 297 and footnote 211. 
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so soiled by use that its employment in any delicate 
conceptual case carries certain risks. The term has a 
thriving life in the world of practice as well as in the 
world of theory. For generations, men have struggled 
to create it, wars have been fought in its name, it is 
brought up in justification of many different political 
systems and of quite opposite policies. 

301. How can democracy be identified? Democracy 
exists where sovereignty belongs to all free men with
out any discrimination. 

302. Democratic government means the rule of the 
majority in the interests of all. Such a government has 
to establish equal opportunities for majority and mi
nority groups219 where they exist. 

303. Consequently, there is no democracy when a 
minority dominates a majority of men deprived of 
freedom. 220 

304. The first type of democracy, the oldest and 
the best, is characterized by equality founded on law. 221 

305. Traditionally, a distinction has been made be
tween three types of situation: monopoly, oligopoly, 
and equality. The identification of democracy with poli
tical equality has prompted an extended use of the 
term ''democratic" to cover any application of the prin
ciple of equality. 

306. With regard to the meaning attached to the 
phrase "rule of the people" ,222 the following might be 
the requirements which need to be satisfied for popular 
rule: 

(a) That all should govern, in the sense that all 
should be involved in legislating, in deciding on general 
policy, in applying laws and in governmental 
administration; 

(b) That all should be directly or indirectly involved 
in crucial decision-making, that is to say, in deciding 
on general laws and matters of general policy; 

(c) That rulers should be accountable to the ruled; 
they should, in other words, be obliged to justify their 
actions to the ruled and be removable by the ruled by 
the procedures provided by the national constitution; 

(d) That rulers should be accountable to the rep
resentatives of the ruled; 

(e) That rulers should be chosen by the represen
tatives of the ruled; 

(f) That rulers should act only in the interest of the 
ruled, without any discrimination. 

307. Axiomatically, no system which debars the 
mass of non-rulers from playing any part in the process 
of decision-making can be deemed democratic, and no 
"definition" of democracy that excludes such a role is 
tenable. 

219 See the statements made at the 90th and 91st meetings of the 
Third Committee by Mr. Ramirez Moreno (Colombia) and Mr. 
Modzelewski (Poland) respectively. Officwl Records of the General 
Assembly, Third Session, Part I, Third Committee, pp. 44 and 46. 

220 Democracy is a state where the free men and the poor, being 
the majority, are invested with the power of the State. See Aristotle, 
Politics. Book VI, Loeb Classical Library. vol. XXI (London, 
Heinemann, 1972). 

221 Rich and poor possess the same degree of sovereignty. It is 
democracy par excellence because it gives to all an equal voice in the 
power of the city. Aristotle, op. cit. 

222 See para. 298 above. 



308. At least three basic criteria can be isolated by 
which the degree of democracy in any community may 
be tested: first, the extent to which all constituent 
groups are incorporated in the decision-making pro
cesses; secondly, the extent to which governmental de
cisions are subject to popular control; thirdly, the 
degree to which ordinary citizens are involved in public 
administration, the extent that is, of the experience of 
ruling and being ruled. 223 

309. One defence of democracy and of any form of 
representative government has been that it is a means 
of safeguarding the freedom of subjects, of protecting 
them against arbitrary constraints on their actions. A 
system of popular elections and representative bodies 
will effectively be secure against governmental tyranny 
and oppression. The counter to oppressive government 
is to make the process of governing difficult, and the 
task of the "popular" elements in a constitution is to 
act as a restraint on government. 

310. The term "society" used in the Universal Dec
laration of Human Rights and the International Cov
enants in a wider sense should denote the community. 
the public or the people in general. 

311. The term "'democractic" means of or pertain
ing to democracy. Democracy denotes that form of 
government in which the sovereign power resides and 
is exercised hy the whole body of free citizens. 

312. In the course of the debates on article 27 of 
the draft Declaration (article 29 of the Declaration as 
adopted), Rene Cassin stated, in connection with the 
concept "democratic society", that he did not think 
that the article occupied the place in the Declaration 
which its importance deserved; for it set the problem 
of human rights in the framework of international 
democratic society. While the word "democratic" 
appeared only once in the body of the Declaration-a 
fact which some had criticized-it would, nevertheless, 
have had its full value if article 27, in which it appeared. 
had been placed immediately after the preamble, thus 
giving its real meaning to a declaration which proposed. 
while recognizing the predominance of law over arbi
trary action, to affirm that law could have no other 
source than the will of the people. 224 

313. In the contemporary world community there 
are liberal democracies225 or Western democracies226 

and peoples' democracies or socialist democracies. 227 

314. Regardless of how democracies may call them
selves-direct, representative. Western, liberal, social
ist. organic, bourgeois or popular-they are only real 
and pure democracies when they guarantee and respect 
human rights and fundamental freedoms, including in 
particular the right of everyone to participate in poli
tical life at the local and national level by means of 
free elections, enabling each people to choose freely 

223 J Ltvely. Democracy (Oxford, Blackwell. 1975). p. 51. 
224 See the statement made by Mr. R. Cassin (France) at the 92nd 

meeting of the Thtrd Committee. Officwl Records of the General 
Assembly, Th1rd Session. Part I, Thzrd Committee. p. 62. 

'" See the comments of the Government of Senegal, in para. 96 
above. 

'
2

' The concept "Western democracy" denotes the existing repre
sentative systems of the Anglo-American type. 

227 See the comments of the Government of the Union of Sovtet 
Soctahst Republics, in para. 96 above. 
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and periodically its own government, and recognizing 
the activities of pluralist political institutions. 

K. Prohibition of the abuse of any right 
315. Another general limitation imposed by law on 

the individual's rights and freedoms is that of the pro
hibition of the abuse of any right. 

316. The prohibition of the abuse of any right is 
protected by and based on article 29, paragraph 3, of 
the Universal Declaration of Human Rights, which 
provides: ''These rights and freedoms may in no case 
be exercised contrary to the purposes and principles of 
the United Nations." 

317. Every legal right of the individual is by defi
nition an interest which in greater or lesser degree has 
the protection of law. The protection is in the first 
instance against the violation of the rights of the indi
vidual by other individuals. The right to life, liberty 
and security of person,m the right not to be subjected 
to torture or cruel, inhuman or degrading treatment or 
punishment,229 freedom of thought, conscience and 
religion,230 the right to freedom of expression.231 the 
right of peaceful assembly, 232 and the right to freedom 
of association with others,233 for example, are all rights 
the complete protection and the secure enjoyment of 
which depend on other individuals being effectively 
restrained by law from violating them. 

318. Accordingly. it is in a complex network of 
provisions of the constitution and of civil, criminal and 
administrative law that what are conceived of as the 
human rights and fundamental freedoms of the indi
vidual find their basic guarantees in relation to other 
members of the community. 234 

319. Also, 5ince one man's right or freedom used 
to excess may mean the destruction or impairment of 
that of others, these provisions seek to find a just 
balance between man and man and to draw a line 
between an individual's use and abuse of his rights and 
freedoms. Such, for example, is obviously the case in 
the provisions of the laws of many countries concerning 
defamation, nuisance, negligence. public meetings and 
processions in public places. 

320. According to the dominant legal opinion, the 
abuse of any right is considered illegal. 

321. The prohibition of the abuse of any right or 
freedom is a general principle of law valid not only in 
private law but also in public law. For example, the 
Greek Civil Code, in order to ensure the prevalence of 
substantial justice in civil cases, includes, in article 281. 
the following express provision: "The exercise of a 
right is prohibited, if such exercise obviously exceeds 

'" Umversal Declaration of Human Rtghts. art. 3; International 
Covenant on CIVIl and Political Rights. arts. 6 and 9 

"Q Umversal Declaration of Human Rights, art. 5; International 
Covenant on Civtl and Political Right~. art. 7. 

230 Umversal Declaration of Human Rights. art. 18; International 
Covenant on Civil and Pohtical Rights, art. 18. 

231 Universal Declaration of Human Rtghts, art. 19; Internatwnal 
Covenant on Civil and Political Rights, art. 19. 

"'Universal Declaratwn of Human Rights, art. 20; International 
Covenant on Civil and Political Rights. art. 21. 

233 Universal Declaration of Human Rights, art. 20, International 
Covenant on Civtl and Political Rights. art. 22. 

"
4 See para~. 197-204 above. 



the limits imposed by good faith or by morals or by the 
social and economic purpose of the right." 

322. Abuse of a right is considered to be the use of 
the right so as to seek a change in its purpose, a change 
which will be evidenced by opposite aims to those 
aimed at by the right. An example will make this clear. 
If someone attends an assembly organized legally by 
other persons, he exercises his right of assembly. But 
when someone attends a peaceful assembly in order to 
disrupt it, and goes to the assembly in order to trans
gress the right of assembly of other individuals, he does 
not make use of his right of assembly but abuses it. 

323. A public meeting which develops into a riot 
should be dispersed by the police on the grounds of 
public order, public safety or the abuse of the rights of 
the participants. The community interest, or general 
welfare, in preventing riots and violence necessarily 
takes precedence over the right of assembly or freedom 
of movement. 

324. As the State is not permitted to abuse its 
power, so an individual is not entitled to abuse his 
freedom. 

325. An abusive use of a human right is considered 
to be its use contrary to the spirit and scope of the 
right. 

326. Two centuries ago, in 1789, the French Dec
laration of the Rights and Duties of Man and of the 
Citizen, had already set forth the liberty to hold 
opinions, subject to the reservation that the citizen is 
responsible for abuse of his liberty. Article 11 of that 
Declaration reads: 

The unrestrained commumcation of thoughts or opinions being 
one of the most precious rights of man, every citizen may speak, 
wnte and publish freely, provided he he responsible for the abuse of 
this liberty, in the cases determined by law. 

327. Thus, the abuse of liberty is mentioned in that 
provision, which lays the foundation of the right to 
freedom of opinion and expression and at the same 
time limits it by referring to the principle of the rule of 
law. Other national constitutions235 provide for strict 
sanctions, such as forefeiture of the abused right, in 
the event of abuse of individual rights. 

328. Examples of the abuse of rights are provided 
by certain news media which, invoking the freedom of 
the press, do not refrain from publishing pure rumour. 
Yet the main purpose of the freedom of the press and 
freedom of opinion and expression is not to spread 
false news but to enlighten public opinion and to pro
vide useful information. 

329. Limitation of abusive exercise of human rights 
is of great importance for the right of everyone to 
freedom of association with others, including the right 
to form and to join trade unions for the protection of 
his interests,236 and especially for the right of everyone 
to participate in labour struggles, that is to say, in 
strikes. Abusive exercise of this right would occur if a 
political strike, or any other labour struggle, was en
gaged in for any other purpose than to safeguard or 

235 See, for example, Basic Law for the Federal Republic of Ger
many, promulgated by the Parliamentary Council on 23 May 1949, 
as amended up to and including 31 August 1974 (Wiesbaden, Wies
badener Graphische Betriebe, 1974), art. 18. 

230 International Covenant on Civil and Political Rights, art. 22. 
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improve working and economic conditions. On that 
point, the Supreme Court of Greece has declared that 
workers have the right to strike in order to protect and 
improve their economic and professional interests237 

but that this right is subject to the restrictions laid 
down in article 281 of the Greek Civil Code. In other 
words, the right to strike must not be exercised in a 
manner that is obviously contrary to good faith (bona 
fides) or morals or exceeds the economic and social 
scope of the right; otherwise, exercise of the right is 
prohibited and the absence of the worker from his 
work is an arbitrary act. 

330. Even though it may be argued that the right 
to work and to free choice of employment includes the 
right not to work, nevertheless an individual who re
fuses to work although able to do so would be abusing 
the right because through his inertia he would be 
placing a burden on society as a whole. 

331. The meaning of "abuse" of a human right or 
freedom is often wider than is suggested in the preced
ing paragraphs. It is noteworthy, however, that the 
principle of prohibition of abuse is itself subject to 
abuse, particularly by certain public authorities. 

332. In the opinion of the Special Rapporteur, the 
term "abuse of a right" means, basically, exercise of 
a human right or freedom for reasons, or for the 
achievement of objectives, not conforming to the ratio 
legis of the relevant right or freedom. 

333. On the basis of this meaning, an abuse of a 
right or freedom should be subject to judicial control 
and considered as a basic limitation of human rights 
and freedoms. 

L. The scope and purpose of article 30 of the Universal 
Declaration of Human Rights and article 5, para
graph 1, of the International Covenants on Human 
Rights 

334. Article 30 of the Universal Declaration of Hu
man Rights and article 5, paragraph 1, of both Inter
national Covenants provide that: 

Nothing in th1s Declaration [m the present Covenant] may be 
interpreted as implying for any State, group or person any right to 
engage in any activity or to perform any act aimed at the destruction 
of any of the rights and freedoms set forth herein [or at their limi
tation to a greater extent than is provided for in the present 
Covenantj.l'R 

335. This fundamental provision is designed to 
safeguard the rights protected by the Universal Dec
laration and secured by the International Covenants, 
by protecting the free operation of democractic 
institutions. 

336. The scope and purpose of this provision are 
to limit the rights guaranteed only to the extent that 
such limitation is necessary to prevent their total sub
version, and must be narrowly interpreted in relation 
to this object. 

337. Provisions based on the same spirit and idea 
as the above-mentioned articles are to be found in 
some old and important national constitutions. 

m Umversal Declaration of Human Rights. art. 23; International 
Covenant on Economic, Social and Cultural Rights, arts. 6 and 7. 

m The text in brackets is that of article 5, paragraph 1, of the 
International Covenants. With respect to that paragraph, see also 
paras. 9 and 10 above. 



338. Thus, the aim of the Weimar Constitution of 
Germany of 1919 was to establish a pure democracy 
with extensive freedom of political expression. Shel
tered by the provisions of this Constitution, the extre
mist parties in Germany in the interwar years were 
able to engage in violent agitation against the existing 
republican and democratic constitutional system. Dur
ing those years, the German courts were often very 
lenient, especially in their reactions to acts of violence 
and to anti-democratic inflammatory agitation directed 
against the republic by right-wing extremist groups. In 
particular, the National Socialists were allowed to en
gage in quite unrestrained agitation, which was finally 
instrumental in bringing about the downfall of the 
democratic regime in Germany. 

339. The Basic Law of the Federal Republic of 
Germany239 of 1949 reflects that experience and con
tains provisions in articles 18 and 21.2 which are di
rectly aimed at preventing the possibility of the use of 
constitutional provisions relating to freedom of expres
sion of opinion, in particular, freedom of the press, 
freedom of teaching, freedom of assembly, freedom of 
association, privacy of posts and telecommunications, 
property, or the right of asylum, 240 to combat the basic 
free democratic order and to destroy the fundamental 
rights and freedoms of the citizen guaranteed by the 
Constitution. 

340. Article 17 of the European Convention on 
Human Rights is based mainly on article 30 of the 
Universal Declaration. 241 

341. In order to clarify further the scope and pur
pose of article 30 of the Universal Declaration and 
article 5, paragraph 1 of the International Covenants, 
the following two important cases based on the corre
sponding article 17 of the European Convention on 
Human Rights may be mentioned. 

342. The Irish Government invoked article 17 in 
the different context of the Lawless case,242 maintaining 
that activities of the Irish Republican Army (IRA), in 
which G. R. Lawless was said to be engaged, were 
aimed at the destruction of Convention rights and 
freedoms. 

343. The European Court of Human Rights 
adopted the criterion that Convention rights are over
ridden by article 17 only in so far as they are being 
specifically exercised or relied on to further the pro
hibited purpose. The Court expressly limited its obser
vations to the application of article 17 to individuals or 
groups, no doubt because only the activities of individ
uals or groups were before it in the Lawless case. 

344. The main observation to be made in relation 
to that case is that the claim for a fair hearing was not 

239 See the comments of the Government of the Federal Republic 
of Germany, in para. 96 above. 

240 See, in particular, article 18, "Forfeiture of basic rights", of the 
Basic Law of the Federal Republic of Germany. 

241 In this connection, see the relevant decisions of the European 
Commission on Human Rights, in F. G. Jacobs, The European 
Commission on Human Rights (Oxford, Clarendon Press, 1975), 
pp. 210-214. See also the comments of the Council of Europe, in 
para. 98 above. 

242 European Court of Human Rights, "Lawless" Case (Merus), 
Judgment of 1st July 1961 (Publications of the European Court of 
Human Rights, Series A: Judgments and Decisions, 1960--01). 
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in itself a claim to use a right provided for by the 
European Convention with the object of undermining 
the human rights affirmed by that Convention. In other 
words, as the Court said, "in the present instance G. 
R. Lawless has not relied on the Convention in order 
to justify or perform acts contrary to the rights and 
freedoms recognized therein but has complained of 
having been deprived of the guarantees granted in Ar
ticles 5 and 6 of the Convention". 243 

345. In the De Becker v. Belgium case, the issue 
was whether the extensive deprivation of rights which 
resulted from the applicant's conviction was compatible 
with the European Convention. 244 The European Com
mission held that article 17 was not applicable in that 
particular case. In its opinion, the scope of article 17 
was limited and applied only to persons who threatened 
the democratic system of the contracting parties, and 
even then it applied only to an extent strictly propor
tionate to the seriousness and duration of such threat. 
In this case, the Commission seems to go too far in its 
limitation of the scope of the article. However, there 
did not, in any case, seem to be any reason to believe 
that De Becker intended to abuse the freedom of 
expression he was claiming in order to undermine the 
rights and freedoms which the European Convention 
recognizes, and this must be decisive. 

346. The reference to "any State" in article 30 of 
the Universal Declaration and article 5, paragraph 1, 
of the International Covenants should be emphasized, 
because it points up the fact that those articles contain 
two distinct prohibitions: first, that no individual or 
group may use the provisions of the Universal Decla
ration or of the International Covenants as a shield for 
activities which will undermine the rights recognized in 
those instruments; and, second, that the State may not 
use the articles as a means to limit or restrict rights and 
freedoms to an extent greater than that allowed by the 
Universal Declaration and the International Coven
ants. 

347. The second prohibition occurs in the following 
manner. The final clauses of the above-mentioned ar
ticles are so worded as to describe action by the State 
rather than activities of individuals or groups, so that, 
in so far as the State is concerned, the articles may be 
read as providing that nothing in the Declaration or in 
the Covenants may be interpreted as implying a right 
of the State to perform any act aimed at limiting the 
individual's rights and freedoms to a greater extent 
than is provided for in article 29, paragraph 1, of the 
Universal Declaration and the relevant articles of the 
International Covenants. 

348. Further, since the words ''Nothing in this Dec
laration" or "Nothing in the present Covenant" must 
extend to article 30 of the Universal Declaration or 
article 5, paragraph 1, of the International Covenants 
themselves, it follows that the State, in counteracting 
the activities of those who are exercising the rights 
affirmed in the Universal Declaration and guaranteed 
under the International Covenants in order to under
mine it, may not exceed those limitations. 

243 Ibid., pp. 45-46. 
244 European Court of Human R1ghts, "De Becker" Case (Publi

cations of the European Court of Human Rights, Series B: Pleadings, 
Oral Arguments and Documents, 1962), pp. 137-138. 



349. Thus, in one sense, article 30 of the Universal 
Declaration and article 5, paragraph 1, of the Inter
national Covenants are of somewhat limited scope; 
they apply only to groups or persons who aim at the 
destruction of any of the rights or freedoms recognized 
by the Universal Declaration and the International 
Covenants and then only to the extent strictly provided 
by those instruments. 

350. Accordingly, article 30 of the Universal Dec
laration and article 5, paragraph 1, of the International 
Covenants cannot be used to deprive an individual of 
his rights and freedoms permanently merely because at 
some given moment he performed an act or engaged 
in an activity aimed at the destruction of any of the 
rights or freedoms recognized by the Universal Dec
laration or the International Covenants. 

351. It might also be said that under these two 
articles only those rights or freedoms affirmed by the 
Universal Declaration and guaranteed by the Interna
tional Covenants which are being exercised for the 
prohibited purpose of undermining those instruments 
may be limited or restricted; that any limitations or 
restrictions by the State must at least be such as are 
necessary in a democratic society; and that, in so far 
as they are necessary, even to the point of deprivation, 
the individuals or groups engaged in the prohibited 
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purpose cannot claim that they are a breach of the 
Universal Declaration or the International Coven
ants. 245 

M. Abuse of limitations or restrictions 

352. The provisions of article 29, paragraphs 2 and 
3, of the Universal Declaration of Human Rights and 
of the relevant articles of the International Covenants 
restrict the rights and powers of the State in order to 
ensure that limitations or restrictions on the exercise 
of rights are not used for improper purposes. 

353. In this connection, it should be stated that 
national institutions and the Human Rights Committee 
established by the International Covenant on Civil and 
Political Rights have ex officio the power and obligation 
to examine whether limitations or restrictions provided 
for by national law, the Universal Declaration or the 
International Covenants have been used for improper 
purposes, even if not expressly invoked by the individ
uals whose rights or freedoms were limited or 
restricted. 

245 In connection with the interpretation of article 5. paragraph 1, 
of the International Covenants. see the general observations of the 
Special Rapporteur. paras. 8-10 above. 
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Chapter Ill 

BASIC PRINCIPLES GOVERNING LIMITATIONS OR RESTRICTIONS 
ON INDIVIDUAL RIGHTS OR FREEDOMS 

354. The Special Rapporteur considers that the 
principles set out below should govern every limitation 
or restriction of or interference in the exercise of the 
rights or freedoms of the individual. 

A. The principle of legality 
355. The principle of legality presumes the obliga

tion of all those holding State authority to administer 
justice in accordance with law (secundum legem). In 
other words, the principle of legality excludes any ac
tion contra legem or praeter legem. It recognizes strictly 
the respect of law and applies to all State activities in 
a State governed by law (Etat de droit). 246 A judge, in 
exercising constitutional jurisdiction, should be obliged 
to examine the legality (legitimacy) of a law vis-a-vis 
some higher instrument, i.e. a constitution or an inter
national convention. 

B. The principle of the rule of law 
356. The fundamental principle of the rule of law, 

which is also called the principle of legality within the 
narrow meaning of the term, goes even further. re
quiring legislative authorization for any action, i.e. it 
forbids any action which is not sanctioned by law (sine 
lege). 

357. According to Black's Law Dictionary, the rule 
of law is "a legal principle of general application, sanc
tioned by the recognition of authorities, and usually 
expressed in the form of a maxim or logical proposi
tion. Called a 'rule', because in doubtful or unforeseen 
cases it is a guide or norm for their decision''. 247 

358. It should be emphasized once again that the 
rule of law is not a legal rule for a statement of prin
ciple. Nevertheless, this fundamental principle, the rule 
of law, should govern every limitation or restriction of 
or interference of any kind in the exercise of the rights 
and freedoms of the individual. 

C. The principle of respect for the dignity of the 
individual 

359. The most important principle, of which in-

246 According to the ancient Greek philm,opher and poet Pmdar, 
"law prevails over all". See also M. Stassmopoulos, Dioikitikon 
Dikaion (Administrative Law) (Athens, 1957). p. 51. 

247 Black's Law Dzctionary, 5th ed. (St. Paul, Minn., West Pub
lishing Co., 1979), p. 1196. In connection with the judicial application 
of the rule of law. see, among others, the JUdgement in R. f. Maharaj 
v. The Attorney General of Trmidad and Tobago (judgment delivered 
by the Judicial Committee of the Privy Council on 27 February 
1978), in International Comm1ssion of Jurists, The Review, No. 21 
(December 1978), pp. 61, 62 
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direct mention is made in article 29, paragraph 3, and 
article 30 of the Universal Declaration of Human 
Rights and the relevant articles of the International 
Covenants on Human Rights is the principle of respect 
for the dignity of the individual. 

360. The preamble of the Universal Declaration 
begins with the words: "Whereas recognition of the 
inherent dignity and of the equal and inalienable rights 
of all members of the human family is the foundation 
of freedom, justice and peace in the world''. 

361. Thus, the dignity of the individual is the first 
principle recognized in the Universal Declaration. 

362. In the opinion of the Special Rapporteur, in
dividual dignity cannot be measured by any single fac
tor. It is the combination of all aspects-moral, 
economic, social, political, etc.-of life. Democracy 
starts with the basic tenet that every human being is a 
moral entity, and therefore confers upon him both the 
freedom to develop his personality and the responsi
bility for doing so. 

D. The principle that human rights and freedoms are 
absolute and that limitations or restrictions are ex
ceptions 

363. This principle is fundamental to the protection 
of the rights and freedoms of the individual. Conse
quently, a restrictive interpretation should apply to 
provisions of national or international law setting forth 
limitations or restrictions on the exercise of certain 
rights of the individual 

E. The principles of equality and non-discrimination 
364. The Charter of the United Nations,24

R the Uni
versal Declaration of Human Rights, the International 
Covenants on Human Rights, the United Nations Dec
laration and the International Covenant on the Elim
ination of All Forms of Racial Discrimination, the 

'" The second paragraph of the Preamble to the Charter reads: 
"(WE THE PEOPLES OF THE UNITED NATIONS. 

DETERMINED] 

"to reaffirm fmth in fundamental human rights, in the d1gnity 
and worth of the human perwn, m the equal rights of men and 
women and of nation' large and small." 
and paragraph 3 of Article 1 reads: 

"[The Purposes of the United Nations are: J 

"3. To achieve mternatwnal co-operation in solving interna
tional problems of an economic, social, cultural. or humanitarian 
character, and in promoting and encouraging respect for human 
rights and for fundamental freedoms for all without distinction as 
to race. sex. language. or religion;". 



International Covenant on the Suppression and Pun
ishment of the Crime of Apartheid, the Discrimination 
(Employment and Occupation) Convention, 1958 (No. 
111) ofiLO, the Convention against Descrimination in 
Education of UNESCO, the Equal Remuneration 
Convention, 1951 (No. 100) of ILO, and the Declara
tion on the Elimination of Discrimination against 
Women249 are among the basic instruments adopted by 
the United Nations and specialized agencies which ex
pressly provide for equality and the prevention of 
discrimination. 

365. Also, almost all contemporary national con
stitutions contain provisions based on the principles of 
equality and non-discrimination. 

366. It is worth recalling that the principle of equal
ity has prevailed for thousands of years. Thus the great 
Athenian statesman and lawgiver Solon said: "Better 
is the life where justice and equality are granted to 
all. ,2so 

367. A constitutional provision referring to the 
principle of equality is not a mere guideline or recom
mendation but a strict and fundamental provision 
which imposes on the judiciary the obligation to find 
out if the legislative, executive and administrative au
thorities have respected the equality of all individuals. 
and, in cases of violation of this principle, to order that 
the laws, acts, ministerial decisions or administrative 
regulations involved should not be imposed. 

368. Nevertheless, there are cases in which States 
are obliged to adopt laws or take administrative 
measures which differentiate between individuals but 
which cannot be said to be discriminatory-for 
example, national tax legislation, which must necess
arily differentiate between taxpayers according to their 
capital or income. 

369. The question is, where is the dividing line 
between permissible differentiation in legislation and 
other administrative measures and violation of the 
principles of equality and non-discrimination expressly 
laid down in the above-mentioned international instru
ments, particularly in articles 1, 2 and 7 of the Univer
sal Declaration,251 article 2, paragraph 2 of the 
International Covenant on Economic, Social and Cul
tural Rights and article 2, paragraph 1, and articles 3, 
24 and 26 of the International Covenant on Civil and 
Political Rights? 

370. The question of permissible and non-permis
sible discrimination252 became a burning issue in the 
Belgian linguistic case between a number of French
speaking Belgians and the Belgian Government. The 

24
' Adopted by the General Assembly on 7 November 1967 (res

olution 2263 (XXII)). 
250 See Diogenes Laertius, Book II. As regards the conception of 

justice of the Greek philosophers, see, among others, P. Modinos, 
Introductwn a /'ewde des droits de /'homme (Strasbourg. 1963), 
pp. 3 tf. 

051 For the discussion on the formulation of the non-discrimmation 
provision in article 2 of the Universal Declaration of Human Rights, 
see Official Records of the General Assembly, Tlurd Sesszon, Part/, 
Plenary Meetings, 180th-183rd meetings. 

2
" In this connection, see M.-A. E1ssen, " 'L'autonomie' de !'ar

ticle 14 de Ia Convention europeenne des droits de l'homme dans Ia 
jurisprudence de Ia Commisswn", m Melanges offerts a Polys Mod
inos (Pans, Pedone, 1968), pp. 122-145. 
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case concerned alleged discrimination, in Belgian 
school legislation, against children of French-speaking 
families253 and was examined first by the European 
Commission of Human Rights and then by the Euro
pean Court of Human Rights between the years 1962 

and 1968. The report of the European Commission on 
Human Rights on this interesting case was adopted 
with some important dissenting opinions in 1965. The 
majority of the Commission upheld the applicants' con
tention that article 14 of the European Convention, 
read in conjunction with article 2 of its Protocol No. 
1 on the right to education,254 had been violated. Fin
ally, the European Commission itself referred the case 
to the European Court of Human Rights, which gave 
its judgement in 1968.255 The following is one of the 
most interesting points of that Court's reasoning relat
ing to the concept of discrimination. 

... the Court. followmg the principles which may be extracted 
from the legal practice of a large number of democratic States, holds 
that the principle of equality of treatment is violated if the distinction 
has no objective and reasonable JUStlfication. The existence of such 
a JUStification must be assessed in relation to the aim and effects of 
the measure under consideratwn, regard being had to the principles 
which normally preva1l in democratic societies. A difference of treat
ment in the exerc1se of a right laid down in the Conventwn must not 
only pursue a legitimate aim: Article 14 is likewise violated when it 
is clearly established that there is no reasonable relationship of pro
portionality between the means employed and the aim sought to be 
realised. 

The Court thus adopted the thesis that differential 
treatment is justified if it has an objective aim, derived 
from the public interest, and if the measures of differ
entiation do not exceed a reasonable relation to that 
aim.256 

2
" The Belg1an legislation was based on the so-called territorial 

principle, whereby the country was d1vided into a Dutch unihngual 
region (Flanders) and a French unilingual region (Wallonia). There 
was a special arrangement for Brussels, wh1ch has a "m1xed" reg1me, 
and in a small area in the east, German was the predominant 
language. In the Dutch unilingual region, instructwn in the public 
schools was given only in Dutch. It was possible to open pnvate 
schools where teaching wa' m French, but they were generally not 
subsidized by the Government. Also, school-leavmg certificates 
awarded by schools which did not come under the normal public 
schools system were not recognized, so that pupils were then obliged 
to pass a special examinatiOn-in the language of their choice-to 
obtain the necessary certificatiOn. Certain exceptions were made: in 
six communes on the outskirts of Brussels it was possible to obtain 
government subsidies and the right to hold examinations for private 
schools where teachmg was given m French. despite the fact that 
these communes were in the Dutch language area. Nevertheless, the 
legal conditions for recogmzing French as a language of instruchon 
in this otherwise Dutch unilingual area were, in the opinion of the 
applicants, unreasonable. The family concerned was required to live 
in one of the communes which enjoyed this special status with regard 
to French; the everyday language of the family had to be French; 
and the request for mstruction in French had to be lodged by a 
minimum of 40 heads of family. Fam1lies hving close to one of the 
communes enJoying special status did not have the right to send their 
ch1ldren to French-language schools there, even if the 'chools had 
room for more pupils. Their failure to satisfy the legal reqmrements 
as to residence was decisive. 

254 For the text of the European Convention on Human Rights 
and 1ts five Protocols, see Council of Europe, European Convention 
on Human Rights· Collected Texts (Strasbourg, 1978), pp. 101-136. 

255 Case "relating to certain aspects of the laws on the use of 
languages in education m Belgium" (Merits), Judgment of 23rd July 
1968 (Publicatwns of the European Court of Human Rights, Sertes 
A: Judgments and Deciswns, 1968). 

256 In connection with article 14 of the European Convention, see, 
among others, Jacobs, op. cit., pp. 190-193. 



371. In the discussion in the Third Committee of 
the General Assembly of the final version of the pro
vision relating to equality before the law ,257 it was made 
clear that the provision was intended to ensure equal
ity. 25~ not identity, of treatment and would not preclude 
reasonable differentiations between individuals or 
groups of individuals. 259 

372. It should be noted that the principle of the 
prohibition of discrimination, contained, in particular 
in article 26 of the International Covenant on Civil and 
Political Righb, guarantees to all persons equal and 
effective protection against discrimination on any 
ground such as race. colour, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status. 260 

373. Attainment of the goal of equal rights in the 
administration of justice requires not only recognition 
of the civil and political rights of the individual, but 
also the establishment of the sociaL economic, educa
tional and cultural conditions which are essential to the 
full development of human potential and human 
dignity. 2"1 

374. Application of the principle of non-discrimi
nation has to be considered in the light of the provisions 
contained in other articles of the International Cov
enant. Thus, distinction and discrimination between 
nationals and aliens may be permitted in specific con
ditions,262 for instance, where certain legal provi-;ions 

2
" Article 26 of the InternatiOnal Covenant on Civil and Political 

Right;,. 

'" Dunng the course of the elaboratiOn of article 7 of the Univer~al 
Declaration. Mr. Pavlov (USSR) stated that the first sentence, re
gardmg quality before the law. wa> mtended to prevent unfair actiOn 
by the courts (Official Record5 of the General Assembly. Thtrd Ses
sion, Part I. Thud Cummlltec. !15th meeting). 

2
" Officzal Records of the General Assembly, Tenth Sesswn, 

Anne.\n. agenda Item 28 (Part II). document A/2929, chap. VI, 
para 179. 

"'" There was some di:-cu>sion in the Thud Committee at the ninth 
ses-;ion of the General A'>5embly concermng the necessity and desir
ability of mcludmg a clause on non-discrimination m the article that 
became article 26 of the International Covenant on Civil and Political 
Right>. At the tenth se>sion the view was expressed that it would be 
adequate if the article simply contamed a provisiOn relating to equal
Ity before the law. smce article 2 of the Covenant already provided 
that the nght> recognized in the Covenant should be accorded to all 
Without distinction of any kmd On the other hand, it was mamtained 
that freedom from discrimmatwn should be established in the Cov
enant as a nght and not merely a-, a general principle governmg the 
enJoyment of the nghts recogmzed m the Covenant. It was not 
enough to affirm that all were equal before the law; the article should 
also lay down a definite principle that there should be no discrimi
natiOn on any ground >uch as race, colour, sex, etc. Against this 
view it was contended that the best-intentiOned Government might 
find it difficult to agree to extend the principle of non-di;criminatwn 
to all rights and freedoms. A general clau;e on non-discrimination 
might abo cover di~crimination In private or soc1al relatiOnship, 
which m1ght not tall withm the realm of law. States would find it 
difficult to accept a provisiOn which would impose unduly vague and 
unlimited obligations upon them. (/btd., para. 180.) 

261 In relatiOn to the important problem of ehmmatmg all forms of 
discnmmatwn m the admimstratwn of JUstice, ;ee the "Principles on 
equality m the admimstratJOn of justice"' adopted by the Sub-Com
mi>sion on Prevention of Discnmination and Protection of Minoritie:
at Its twenty-third sessiOn (1970), which appeared as annex III to the 
Study of Equality in the Admtmstration of Justice, by M. A. Abu 
Rannat. Special Rapporteur of the Sub-Commission (United Natwns 
publication, Sales No. E.7LXIV.3). 

262 See, for example, article !, paragraph 3, of the International 
Convention on the Elimination of All Forms of Racial Discrimina-
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do not apply to non-nationals or where special 
measures relating to national security apply. 

375. In the opinion of the Special Rapporteur, the 
principle of equality, in the sense both of equality be
fore the law and of equal protection by the law, should 
generally be regarded as a basic prerequisite for the 
protection of human rights. 

F. The principles of nullum crimen, nulla poena sine 
lege and non-retroactivity of criminal law 

376. The basic principle that no one shall be pun
ished for anything that did not constitute a penal off
ence, under national or international law, at the time 
it was committed is contained in article 11, paragraph 
2, of the Universal Declaration of Human Rights and 
article 15 of the International Covenant on Civil and 
Political Rights. 

377. Article 15 of the International Covenant on 
Civil and Political Rights reproduces article 11, para
graph 2, of the Universal Declaration exactly, except 
that the word "criminal'' is substituted for the word 
''penal", a change that was made in the early stages of 
the drafting of the article of the Covenant. The reason 
for the change was that the majority of the members 
of the Commission on Human Rights considered that 
the concept of penal offence was too narrow and that 
article 11, paragraph 2, could be read as meaning that 
the principle of non-retroactivity would cover any off
ence which was not defined as a crime with a prescribed 
penalty / 63 and that, in particular, doubt might be cast 
on the validity of the judgement in the Nuremburg trial 
of major war criminals. 264 The expression "criminal 
offence" was considered to be wider, embracing not 
only penal offences in the strict sense but any evil act 
worthy of punishment, and to be particularly apt in a 
context which covered both national and international 
law, the prescription of penalties being hardly devel
oped under the latter. Some other members of the 
Commission on Human Rights opposed this change as 
abandonment of the principle nulla poena sine lege, 
which is also in article 15 of the Covenant. 

378. Paragraph 2 of article 15 of the International 
Covenant on Civil and Political Rights was intended to 
confirm that the text of the first paragraph did not 
affect laws enacted in the very exceptional circum
stances prevailing at the end of the Second World War 
to deal with war crimes, treason and collaboration with 
the ''enemy", and did not aim at any legal or moral 
condemnation of those laws. 

379. The principle of nullum crimen sine lege re
quires that an offence be defined and commonly known 
as such. 

380. Any individual who commits an act which the 
law declares to be punishable or which is deserving of 

tion. See also International Provtsions Protecting the Human Rights 
of Non-citizens, study prepared by the Baroness Elles, Special Rap
porteur of the Sub-Commission on PreventiOn of Discrimination and 
ProtectiOn of Mmorities (United Nations publication, Sales No. 
E 80.XIV.2) 

263 In th1s connection, seeK. J. Partsch, Die Rechte und Freiheiten 
der europmschen Menschenrechtskonvention (Berlin, Duncker and 
Humblot, 1966), pp. 171-173. 

264 See above, introduction, para. 52, footnote 28, and part one, 
paras. 133-135 and 138. 



penalty according to the basic conceptions of penal law 
and sound popular feeling should be punished. If there 
is no penal law directly covering an act, it should be 
punished under the law of which the fundamental con
ception applies most nearly to the act. 265 

381. The expresson "national law" contained in the 
above-mentioned articles should be interpreted to 
mean the law found applicable to the offence under 
conflict rules266 and therefore not limited to the law of 
a State party. 

382. The reference to "international law" in article 
11, paragraph 2, of the Universal Declaration and in 
article 15, paragraph 1, of the International Covenant 
on Civil and Political Rights is intended to ensure that 
no one shall escape punishment for a criminal offence 
under international law by pleading that his act was 
legal under his own national law. 

383. Article 15, paragraph 2, provides for an ex
ception to article 15, paragraph 1, and is meant to 
make it possible to apply retroactive provisions not 
only to major war crimes but also to other major 
crimes, e.g., treason. 267 

384. It should also be noted that the general prin
ciples of law recognized by the community of nations, 

205 The following basic ob~ervation> were made by the Permanent 
Court of InternatiOnal Justice m relation to this pnnciple. in con
sidering an amended provision of the Danzig Criminal Code: 

"It i> not a question of applying the text of the law Itself ... It 
is a que>tion of applying what the JUdge (or the Public Pro>ecutor) 
believe, to be in accordance with the fundamental idea of the law. 
and what the judge ... believes to be condemned by >ound popu
lar feeling .... there is the possibility under the new decree> that 
a man may find himself placed on trial and punished for an act 
which the law did not enable him to know was an offence, becam.e 
its cnminahty depends entirely upon the appreciation of the Situ
ation hy the Public Pro5ecutor and by the Judge. Accordmgly, a 
system m which the crimmal character of an act and the penalty 
attached to it will be known to the JUdge alone replaces a ,y>tem 
m which this knowledge wa> equally open to both the judge and 
the accused 

"Nor should It be overlooked that an indmdual opmwn d' tl' 
what wa5 the mtention which underlay a law, or an mdi\'idual 
opmion as to what IS condemned by sound popular feeling, will 
vary from man to man .... 

. :It IS true that a cnminallaw does not always regulate all details. 
By employing a system of general definition, It sometimes leaves 
the judge not only to interpret It. hut abo to determine how to 
apply It. The question as to the point beyond which tim method 
comes in conflict with the pnnciple that fundamental nghts may 
not be restricted except by law may not be ea'iy to solve But thae 
are some cases m which the discretionary power left to the judge 
IS too wide to allow of any doubt but that it exceeds these linuts " 

(Consistency of Certain Danzig Legzslatn·e Decrees wah the Constz
tlllion of the Free Cay, advisory opznion of December 4th, 1935, 
P.C.l.J, Senes AlB, No. 65, pp. 52-53. 56.) 

'"" See the interpretation of article 7 of the European Convention 
on Human Rights in J. E. S. Fawcett. The Applicatzon of the Euro
pean Convention on Human Rights (Oxford. Clarendon Press. 1969), 
p. 183. 

2
"

7 With regard to article 7, paragraph 2. of the European Con
vention. the Federal Republic of Germany has made the following 
reservation: The Federal Republic will only apply article 7.2 within 
the limits of article 103 (2) of the Federal Constitution. This provides 
that "An act can be punished only if it was an offence against the 
law before the act was committed. ·• 

With regard to the non-applicability of statutory limitatiOns to war 
crimes and crimes against humanity, see the Convention on the 
Non-Applicability of Statutory Limitation> to War Crimes and 
Crimes against Humanity. which was adopted by the General As
sembly. on 26 November 1968 (resolution 2391 (XXIII)) and entered 
into force on 11 November 1970. 
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invoked in article 15, paragraph 2, are to be distin
guished from international law, reference to which is 
made in article 15, paragraph 1 in particular by the fact 
that paragraph 2 contemplates rules of national law 
which are common to many countries but which may 
or may not be recognized as rules of international 
law.2o8 

G. The principle of a fair and public hearing in 
judicial proceedings and the principle non his in idem 

385. Article 10 of the Universal Declaration and 
article 14 of the International Covenant on Civil and 
Political Rights provide that all persons shall be equal 
before the courts, and that in the determination of any 
criminal charge against him, or of his rights and obli
gations in a suit at law, everyone shall be entitled to a 
fair and public hearing by a competent, independent 
and impartial tribunal established by law. 

386. This principle protects not only the individual 
but also the general welfare, because the public has a 
general interest in keeping itself informed regarding 
the justice administered in its name. 

387. The principle of a fair hearing in the deter
mination of civil rights and obligations and crimmal 
charges is no less vital than that of the control of powers 
of detention. 26~ 

388. Article 14, paragraph 7, also incorporates the 
basic principle non bis in idem ("not twice for the 
same"), i.e., that no one shall be liable to be tried or 
punished again for an offence for which he has already 
been finally convicted or acquitted in accordance with 
the applicable law and penal procedure. 

389. In the Special Rapporteur's opinion. the im
portance of this principle imposes on the court or on 
the international organ concerned the duty to examine 
ex officio questions relating to the principle, in cases 
where the convicted individual has not invoked the 
relevant provisions of the national law, if they exist, or 
of article 14. paragraph 7, of the International Cov
enant on Civil and Political Rights. 

H. The principle of proportionality 
390. A basic criterion for evaluating the legitimacy 

and legality of a limitation derived from article 29, 
paragraph 2, of the Universal Declaration or the rel
evant provisions of certain articles of the International 
Covenants on Human Rights is the principle of pro-

'" The expression "general pnnc1ples of law recognized by the 
community of nations" ts the equivalent of the provision contamed 
in article 38. paragraph lc. of the Statute of the InternatiOnal Court 
of Justice. which reads: "the general pnnciples of law recognized by 
civilized nations". In this connection. it should be ob,erved that in 
current United Nation' instruments the words "civilized nations" 
have, nghtly. been replaced by the words "the community of 
nations". 

269 In this connectiOn. the following was stated by a Chief of Justice 
of Canada: "The principle that no one should be condemned or 
deprived of his rights without being heard, and above all without 
having received notice that his rights would be at stake, is of a 
umversal eqmty .... Nothing less would be necessary than an ex
press declaration of the legislature to put aside this reqUirement, 
which applies to all courts and to all bodies called upon to render a 
decision that might have the effect of annulling a right possessed by 
an individual." Alliance des Professeurs Catholiques de Montreal v. 
Labour Relations Board of Quebec, Dominion Law Reports (Can
ada), 1953, 161. 174. 



portionality. This principle implies that the extent ot 
any limitation should be strictly proportionate to the 
need or the higher interest protected by the limitation. 

391. The principle of proportionality is of great 
importance, especially in connection with the freedom 
of an accused individual. Thus, no infringement of the 
individual's physical or mental integrity should exceed 
the seriousness of the crime of which he is accused. 

I. The principle of acquired (vested) rights 
392. The principle that acquired (vested) rights 

should be protected must also be taken into consider
ation in imposing legitimate limitations on the exercise 
of certain human rights. 

393. An acquired right is always the direct result of 
objective factors and can arise only from the explicit 
provisions of positive law. 270 

J. Other basic principles implicit in article 29, para
graph 3, and article 30 of the Universal Declaration 
of Human Rights and the corresponding articles of 
the International Covenants on Human Rights 

271
' A. G. Toth, Legal Protection of lndivtduals m the European 

Commumties, vol. I. The Indlvldual and Communtiy Law (Amster
dam. North-Holland Publishmg Co .. 1978). p. 90. 
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394. Besides the principles referred to in sections 
A to G above, the following principles should, in the 
opinion of the Special Rapporteur, govern, or be taken 
into consideration in connection with, the imposition 
of limitations or restrictions on certain rights and free
doms of the individual: 

(a) The principle of good faith: 
(b) The principle of respect for the acquired rights 

of the individual: 
(c) The principle of equity; 
(d) The principle of self-determination; 
(e) The principle of social solidarity, i.e., assistance 

by economically more advanced States or individuals 
to economically or socially weaker States or 
individuals: 

(f) The principle of friendly relations among peoples 
and States;271 and 

(g) The principle of the maintenance of world peace. 

"
1 In thts connection. see the DeclaratiOn on Pnnciple; of Inter

national Law concerning Friendly Relatton; and Co-operatton among 
States in accordance with the Charter of the United Nation,, adopted 
by the General A;sembly on 24 October 1970 (resolution 2625 
(XVV)). 



Chapter IV 

GUARANTEES FOR THE PROTECTION OF THE RIGHTS OF THE INDIVIDUAL 
AGAINST UNLAWFUL, ARBITRARY OR DISCRil\IINATORY 

LIMITATIONS OR RESTRICTIONS 

A. General observations 
395. The present ever-growing concern for effec

tive protection of the freedom of the individual is a 
universal phenomenon. 

396. Protection of the individual in a State whose 
legal and political systems are based on the principles 
of individual freedom and democracy is, in the present 
era, inconceivable without protection of human rights 
and fundamental freedoms. These right~ and freedoms 
are recognized in the Universal Declaration of Human 
Rights the International Covenants on Human Rights, 
other international instruments and national constitu
tions as deriving from the inherent dignity of the human 
person. 

397. The theoretical basis of human rights and their 
guarantees lies in the balance that must be struck be
tween the concept of the dignity of the human per
son.272 as ~upreme, and the interests of the community. 

398. In order to draw conclusions regarding the 
protection of the freedom of the individual and the 
general welfare of the community in modern times, the 
foundations of the concept of the freedom of the in
dividual and the origin of the concepts of freedom and 
human rights under law in a democratic community 
will be reviewed. 

8. Origin of the concepts offreedom.:'~' 
and human rights 

1. THE GREEKS AND ''NATURAL LAW"27~ 

399. The concept of "natural law" appears to have 
been born of the distinction made by the Sophists be
tween physis (nature) and logos (divine law), on the 
one hand, and nomos (law) as applied to the human 
life of the polis. on the other. "Divine law" was eternal 
and wise; nomos, being man-made, was arbitrary. 

400. During the transition from polis to cosmo
polis, in the Laws, Plato subordinates law to com
munity interest rather than to any abstract higher 
morality. Aristotle, in his Politics, asserts that laws 
ought to be rational and accord with the politeia 
(Community-State). 275 

401. Citizens of certain Greek city-states enjoyed 

,., See chap. III above. paras 359-362. 
,., The word Ep1ctetu5 uses IS "eleuthena", wh1ch means to go 

\\here one wills. Epictetus. Moral D1scourse~. Book IV. chap. I. 
,., See above. mtroduction. paras. 1-23. 
,., C. Morns. Western Pollllcal Thought, vol. I, Plato to Augustine 

(New York. Basic Books. 1967), pp. 39 and 111-112. 
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such rights as isonomia (equality before the law), iso
timia (equal respect for all) and isogoria (equal free
dom of speech). 276 These are prominent among the 
rights claimed in the modern world. 

402. In the Hellenistic period the Stoic philos
ophers formulated the doctrine of natural rights as 
something which belonged to all men at all times: the 
rights were not particular privileges of citizens of par
ticular cities, but something to which every human 
being everywhere was entitled by virtue of being hu
man and rational. 

403. The Stoics were interested in the cosmos. 
They believed in the universal brotherhood of man and 
they related what they considered to be the "innate 
reason'' of man to the cosmic order. 

2. THE ROMANS AND "JUS GENTIUM" 

404. Roman lawyers followed the Stoics closely in 
stressing the fundamental resemblance and equality of 
men stemming from their common possession of reason 
and from their capacity to develop and to attain virtue 
notwithstanding differences in learning and ability. 
Certain Rome jurists argued that no man is free unless 
he has a share of political authority. 

405. In particular, Cicero has been credited with 
translating Stoic philosophical ideas into Latin legal 
terms. The Hellenstic idea of "natural law" was linked 
up with the "law of the people", and as a result jus 
naturale became more practical and jus gentium more 
general. 

406. Cicero insists that the State must preserve 
"jus", i.e., right and law, and that such preservation 
could be expected from the "justicia", i.e., due process 
of law. The influence of "natural law" was also to be 
found in the Institutes, the famous work of the Emperor 
Justinian. Justice is defined as "the constant and per
petual desire of giving to every man what is due to 
him" and jurisprudence as ''the knowledge of things 
divine and human, and the exact discernment of what 
is just and unjust" .277 

3. THE CHURCH AND MEDIEVAL IDEAS 

407. With the disintegration of Greco-Roman so-

''" See Dae'o, "Restrictions and limitation; on human rights", lac. 
cit .. p. 81. 

m L. C. McDonald. Western Political Theory: From Its Origins to 
the Present (New York. Harcourt, Brace and World, 1968). part I. 
p. 111. 



ciety, the Christian church alone had the power and 
the organization to take over. 

408. St. Augustine, who lived and worked in the 
fifth century, wrote that "true justice" cannot exist in 
a pagan State. 278 Also, he replaced "justicia" by "con
cordia", which could parallel the modern distinction 
between legal and moral rights. 

409. In the Middle Ages, St. Thomas Aquinas, 
among others, reaffirmed the central idea of the Stoics. 
the idea of a law superior to the external authority of 
the State. The State, according to St. Thomas Aquinas, 
is subject to that higher law which determines the re
lationship of the individual to the State. The justifica
tion of the State is in its service to the individual; all 
political authority is derived from the people, and laws 
must be made by the people or their representatives. 
An edict which contravenes ''natural law'' can be dis
obeyed, for "unjust laws have no moral validity"; lib
erty was regarded more as a feature of justly ordered 
society than as an inalienable right of the individual. 

410. In fact, the view that the ruler is under the 
supremacy of the law is one of the principal features 
of the political theory of the Middle Ages. 279 

411. Later, the same doctrines were repeated, even 
more emphatically and in almost modern terminology. 
Thus, Suarez gave true expression to the sentiment of 
his time when he wrote "lex injusta non est lex" (an 
unjust law is not a law). 2xo 

4. FROM THE RENAISSANCE TO THE FRENCH REVOLUTION 

412. The sixteenth and seventeenth centuries were 
marked by the presence and the works of important 
political thinkers and lawyers, such as Jean Bodin in 
France, Hugo Grotius in Holland, and Hooker, 
Hobbes and Locke in England. 

413. The political thought of Bodin is reflected in 
his theory of sovereignty. According to him, in a 
democracy there is always chronic disorder and there
fore there is less real liberty, which he calls "true popu
lar liberty". m 

414. Hooker argues that positive laws that are con
trary to "divine" or "natural" law may be disobeyed. 
Society, ,~overnment and law all rest on and imply 
consent .• R_ 

415. The great Dutch jurist Hugo Grotius con
cerned himself more with international law. But even 
so, his conception of the "State" and "law" constitutes 
a distinct contribution to the political thought of his 
time. He is categorical that positive law is subordinate 
to "natural law". 

416. Hobbes, in his classic work Leviathan, said: 
"Liberty and necessity are consistent". 

'" J. B. Morral, Pohtical Thought in Medieval Times (London, 
Hutchinson, !958), p. 21. 

"'H. Lauterpacht, lnternatwnal Law and Human Rights (Ham
den, Conn., Archon Books, 1968), p. 98. 

"""Human law cannot derogate from natural law, since if it did 
so, it would destroy its own foundations and consequently itself." 
De /egtbus, ac Deo legtslatore, 1612, Book II, chap. XIV. 

2
'

1 F. J. C. Hearnshaw, ed , The Socw/ and Politicalldeas of Some 
Great Thmkers (London, Dawsons, 1967), p. 51 

2
"

2 C. Morris, Polttical Thought in England· Tyndale to Hooker 
(London, Oxford University Press, 1953), p. !83. 

417. Another idea of Hobbes was that the sover
eign is to satisfy the needs of his subject and that he is 
to confine his attention to their outward behaviour and 
not to try to judge their private thoughts. 

418. In the period of the Reformation in England. 
matters of religion were the first subject with regard to 
which the Revolutionary Army of 1648 set a definite 
limit to the sovereignty of Parliament: "We do not 
empower our representatives to continue in force, or 
make any laws, oaths, covenants, whereby to compel 
by penalties or otherwise any person to anything in or 
about matters of faith, religion or God's worship". 2x' 

419. Also. in accordance with the theory of the 
social contract, which originated in the Middle Ages 
and remained predominant up to the beginning of the 
eighteenth century, there are limits to the power of the 
State. 

420. The very notion of a social contract implies 
the existence of rights which the individual possesses 
before entering organized society. Most of the sup
porters of the doctrine of the social contract taught 
that there are insurmountable limits to the power of 
the State. not only on account of the terms of the 
contract but for the simple reason that some rights, 
because of the nature of man, are inalienable. 

421. The Bill of Rights enacted by the English Par
liament in 1689 recognized the right to trial by jury and 
prescribed that in all courts of law excessive bail should 
not be required, nor excessive fines imposed, nor cruel 
or unusual punishment inflicted. 

422. It is useful for the conclusions emanating from 
the present study to refer briefly to the basic views of 
three great philosophers, two French and one German. 

423. Montesquieu is the author of the important 
work L'espirit des lois. His doctrine of the separation 
of powers forms the corner-stone of the United States 
Constitution. He shows hope for liberty in the solution 
of the problem of "control of powers". 

424. Rousseau is credited. among other ideas, with 
the conception of "popular sovereignty". In Book I of 
his famous work Du contrat social he argues that men 
are naturally unequal but as a result of the social con
tract they are made "equal by convention and legal 
rights". 

425. He posits sovereignty in the legislative power 
which is reserved to the people and cannot he 
delegated. 

426. The German philosopher Kant reaffirmed the 
moral liberty of man by asserting the freedom of the 
"good wil\". 2x4 According to him, reason demands that 
in order to ensure the freedom of others each individual 
has to impose certain restraints upon his own freedom 
and as a result there will be a system of laws under 
which the "will" of all is brought into harmony. 

427. The ancient principles and the instrumenrs 
mentioned above are of interest as expressions of ef
forts aimed at safeguarding the rights and freedoms of 

2<3 From the Second Agreement of the People, 1648. See A. S. P. 
Woodhouse, ed., Puntanism and Libertv, Bemg the Army Debates, 
1647-1649 (London, Dent. 1950), p. 361. 

2
'

4 J. Bowie, Western Pohtical Thought: An Historical Introduction 
from the Ongms to Rousseau (London, Cape. 1948), p. 4!1. 



the individual. But these principles and provisions do 
not possess the same interest as modern instruments as 
regards the constitutional guarantee of human rights, 
because the constitution as a fundamental law, with a 
special added formal legal validity, is a product of the 
eighteenth century. 

5. THE AMERICAN AND FRENCH DECLARATIONS 

428. In Virginia, in June 1776, a Bill of Rights was 
adopted by a representative convention, and its first 
clause proclaimed "That all men are by nature equally 
free and independent and have certain inherent rights, 
of which, when they enter into a state of society, they 
cannot, by any compact, deprive or divest their pos
terity; namely, the enjoyment of life and liberty, with 
the means of acquiring and po~sessing property, and 
pur~uing and obtaining happiness and safety." 

429. The United States Constitution of 1789, with 
its amendments, defined these rights in greater detail. 
It specified freedom of speech and the press, the "right 
of the people to be secure in their persons, houses, 
papers and effects against unreasonable search~s and 
seizures". and the right to the free exercise of 
religion. 2~5 

430. The Declaration of the Rights of Man and of 
the Citizen of 1789. issued by the Constituent Assembly 
in France, asserts: "Men are born and remain free and 
equal in respect of rights", and further: "'The purpose 
of all political association is the preservation of the 
natural and inalienable rights of man. These rights are 
liberty, property, security and resistance to oppres
sion." In this famous Declaration, liberty is defined as 
"'being unrestrained in doing anything that does not 
injure another". 

431. Accordingly, the notion of human nature as 
a source and standard of political rights goes back 
further than the end of the eighteenth century. The 
sovereign was subjected to the higher law, henceforth 
enthroned as the guarantor of the inalienable rights of 
man. Thi~ "'higher law" embodied in the constitution 
was destined to acquire a degree of great respect and 
to be protected against arbitary change. 

C. A short study of the polity and society of some 
Asian and African countries 
1. THE INDIAN SUBCONTINENT 

432. The Aryan settlement in India dates back 
about 5,000 vears. 2x" Regardless of the other civiliza
tions which flourished in several regions of the Indian 
subcontinent many centuries ago, it was the Indo-Ar
yan civilization which became one of _the rna jor factors 
of world history, at least from the sixth century B.c., 
and was recognized as such by other civilizations, for 
example those of China, Greece and Persia. 287 

433. In the constitutional system which evolved 
over the centuries, the role of the village community 

'" Nineteenth-century amendments made slavery illegal and also 
stated that the ··right of citizens of the Umted States to vote shall 
not be dented or abridged by the Umted States or by any State on 
account of race. colour. or previous condition of servitude.,. 

'"" See B. A. Saletore. Anczent Indian Political Thought and lnsti
turwns (Asia Publications. 1971), p. 5. 

'"
7 K. M. Panikkar, The State and the Citizen, 2nd ed. (London, 

Asia Pubhshmg House, 1960), p. 93. 
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as an important organ of continuity was recognized and 
maintained by successive rulers in India. 

434. The political unit, or social cell, in India has 
always been and, in spite of repeated conquests. still 
is the village community. lRB 

435. Going back to the oldest literature of India, 
the Vedas show that national life in the earliest times 
on record was expressed through popular assemblies 
and institutions. The Samiti was the national assembly 
of the whole people and one of its chief functions was 
to elect the King. The Sabha, which was a standing 
body of selected persons and acted under the authority 
of the Samiti as the national judicature, outlived the 
Samiti. 289 

436. The Vedic period was followed by the repub
lican era. which began in approximately 1000 B.c. and 
continued until A.D. 600. In Aitaraya-Brahmana (about 
1000 B.c.) it is stated that the greater portion of Aryan 
India was under republican constitutions. Maximum 
safeguards for the liberty of the citizen were provided 
in the Constitution of Licchavi Republic (about 500-
400 B.C.). 

437. In Hindu Law, punishment of crime occupies 
a more prominent place than compensation for wrong. 
The law-givers condemned a crime not so much be
cause it involved an infringement of private right but 
because it imperilled society and the tranquillity of the 
people at large. 

438. The main conception of the State in India was 
not one based on laissez-faire or the mere maintenance 
of law and order, but one of direct activity to further 
progress. 290 

439. In earlv Arvan society, law was invariably 
looked upon as ·founded on the twin roots of religion 
and the agreement of men learned in sacred lore. 

440. It seems that Emperor Aurangzeb introduced 
comprehensive reforms in the administration of justice. 
He caused a digest code of Islamic case-law to be 
compiled, which came to be known as Futwa-i-Alam
giri. It was meant to check the arbitrary dispensation 
of justice by the qazis. 

441. Centuries later, when free India's republican 
Constitution was framed, the idea that "village repub
lics" ought to form the basis of the Constitution was 
considered with favour. 241 

2. THE STRUCTURE OF TRADITIONAL AFRICAN SOCIETIES 

AND POLITIES 

(a) General view 
442. In Africa there were societies and civilization, 

races, tribes and cultures of different forms and var
ieties. It has, nevertheless, rightly been asserted that 
there was "the special quality of Africa'' transcending 
such diversity, exhibited in the existence of 850 so-

'"" In this connection Sir Charles Metcalfe observed: "Dynasty 
after dynasty tumbles down, revolution succeeds revolutiOn. Hindoo. 
Pathan, Mogul, Maharatha, Sikh, English are all masters m turn but 
the village commumties remain the same". Constituent Assembly 
Debates, vol. VII, pp. 38-39. 

289 K. P. Jayaswal, Hindu Polity (Bangalore, Bangalore Pnnt and 
Publishing Co., 1967) part I, pp. 14-15, 17-18, 20 

290 Panikkar, op. cit., p. 205. 
291 Constituent Assembly Debates, vol. III, pp. 521-527. 



c1etles and 800 languages which were until recently 
mostly unwritten. 292 

443. Perhaps the only institutions common to the 
political systems of acephalous societies are the age
sets, or age-grades, comprising individuals who occupy 
a particular set or grade at a specific time and perform 
social, political and judicial functions. 293 The racial 
characteristic of each tribe found expression in the local 
variation mainly in respect of the number of sets and 
their functions. 

444. The "medicine man" seems to be both the 
spiritual and the temporal head of the tribe, but neither 
the extent of his authority nor his functions are pre
cisely stated. 

445. In the social and political structures of anum
ber of minor tribes of East Africa. the power of 
decision-making and dispute settlement was generally 
vested in the elder members of the tribe. 

446. For dispute settlement the normal forum 
appeared to be the ''kinship court", over which the 
elders presided. 

447. The Ibo of eastern Nigeria presented an ex
cellent example of an indigenous structure of a peculiar 
political system. The chairmen of the "Council of Eld
ers" were sometimes religious functionaries. 294 

448. The role of regulatory, advisory and judicial 
body of the village was attributed to the middle age
group, and executive functions. which included the du
ties of policemen, to the junior age-grades. 295 

449. It is interesting to note that, particularly in 
East and Central Africa, the Chiefs held meetings in 
their respective districts. in connection with their 
administrative work, which could be attended by any 
man. even a re5ident alien who did not have the right 
to vote. 296 

450. Political systems were diverse in character. 
451. In the Fulani empire (nineteenth century) 

there was a regular army and, as parts of civil admin
istration, there were also the police and prisons as well 
as courts of justice.297 

452. In Ghana, 29
K it was mainly the Akan people 

who were said to have the "archaic State system" in 
which the State was a social as well as a political entity. 

453. The Chiefs selection itself had to be approved 
at a meeting of village headmen, elders. commoners 
and the spokesman of the young men. The spokesman's 
position was politically important, in that public 

2
"

2 J Maquet. Cmhzatwns of Black Afnca (New York, Oxford 
Univer;ity Press. 1972). p. 11; and S. and P. Ottenberg, Culture.\ 
and Sonettes of Africa (New York, Random House, 1960), p. 66. 

293 B. Davidson, The Afncans An Entry to Cultural Htstory (Har
mondsworth. England, Penguin Books, 1973), pp. 84--88. 

294 T. 0. Elias, Nigeria The Derelopmenl of 1/s Lmt•s and Coll51i
tutwn. The British Commonwealth, the development of It> laws and 
constitution,, vol. 14 (London. Stevens. 1967). p. 12. 

195 K. S. Carlston, Sana! Theory and African Tnbal Organizatwn 
(Urbana, University of Illinois Press, 1968), p. 196. 

296 Lord Hailey, Natn•e Admmistratwn in the Bntish Afncan 
Territories (London, H.M. StatiOnery Office. 1950-51). part I. p. 15 

297 Carlston, op. cu .. p. 155. 
2
"" In connection with the historical background of the Gold Coa;t, 

'ee, among others, Apter. op. cit. pp. 21-39. 
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opinion and criticism of the government was expressed 
through him. 299 

454. There was no separate judiciary; the distinc
tion between civil and criminal liability was not clear; 
the emphasis, however, was on arbitration, and the 
only recognized punishments were death and fine. 

455. The institution of "chiefship'' is of import
ance. because that institution was the main element in 
the "special quality of Africa" referred to above. 

456. The progressive influence of Islam and Christ
ianity on the old African societies should also be noted. 

457. However. as President Nyerere of the United 
Republic of Tanzania wrote some years ago: 

Modern Afncan 'ocialism can draw from its traditional hentage 
the recogmtion of "society" as an extension of the ba'oJC family unit. 
But it can no longer confine the idea of the social family withm the 
limits of the tnbe, nor. mdeed. of the nation . . Our recogmtwn 
of the family to which we all belong mu'\t be extended yet further
beyond the tnbe. the commumty, the natJon. or even the continent
to embrace the whole of mankmd. 100 

(b) Some concise observations on law, JUstzce 
and the traditional African legal system 

458. In East and West Africa, emphasis in 
decision-making and dispute settlement everywhere 
appeared to be placed on discussion and consensus. 
even when there were identifiable judicial organs. such 
as the "courts" of the chiefs. The exceptions were the 
Islamic Hausa-Fulani States. and perhaps a few other 
"chiefly" States, such as Baganda and Ashanti. having 
an institutionalized judicial organization which encour
aged some form of adversarial litigation and where 
there was even a requirement of court fees. Jtll 

459. The general African pattern possibly reflected 
the central idea of traditional jurisprudence, which pos
tulated litigation based more on duties than on 
rights. 302 

460. In almost every African society. the "court" 
played a conciliatory role and the "judges" considered 
the history of relations between the parties. Thus, in 
the "public interest" a civil suit was sometimes con
verted into a criminal case. The central figure of the 
judicial process was a "reasonable man"-a standard 
by which the conduct of the parties was judged-and 
it was argued that the judges were in some ca~es re
luctant to support the party who was right in "law" but 
wrong in "justice". 31

" 

461. It was said that the Lozi and other African 
societies imported equity, social welfare and public 
policy into their application of law, and the judicial 

244 SeeK. A. Busia, The Posllton of Chiefs Ill the Modem Political 
)\'11<'1111 o/ Allurnu (L<1ndon. Oxlotd L!nt\'l'l'lt\ Pte'"· llJ'ill. 
Pr 7-111 

'"" See J Hatch, Two Afncan Statesmen-Kaunda of Zambta and 
Nyerere af Tanzania (Chicago. Henry Regnery Co .. 1976), p. 182 

3
"

1 See J. Ro;coe, The Baganda· An Account of Thetr Nam·e Cus
toms and Beliefs (London, Macmillan. 1911), p. 260: and R. S. 
Rattray, A1·han1i Law and Constllution (Oxford, Clarendon Press, 
1929) 

3
"

2 A. N. Allot!, Essays zn African Law: Wah Special Reference to 
the Case of Ghana (Westport, Conn .. Greenwood Press. 1975). p. 
292. 

303 See M Gluckmann, The Judinal Process among the Barotse of 
Northern Rhodesia (Manche>ter, Manchester University Press. 
1955). pp. 20-22. 



process was seen as an attempt to specify the legal 
concepts within ethical implications according to the 
structure of society, thus developing the law to cope 
with social change. 304 

462. A ruler could punish a person only after trial 
in court, and he himself was not above the law, 
although he was not tried in his own court. The pre
sumption of innocence was recognized in criminal 
triab, as were other rules of evidence. 

463. Among the Tiv, in particular, the parties could 
be allowed to carry out the decision of the jir (which 
means a court and also a case). The concept of jir also 
embodied the concept of law. 30

" 

464. The range of sanctions in the traditional legal 
system of Africa was wide and could be classified into 
transitory and permanent. In addition to compensa
tion. fines and corporal punishment, temporary banish
ment could also be inflicted, but not imprisonment, 
which was almost unknown. Jnh Banishment which later 
reappeared as "deportation" in the colonial legal sys
tem, was a grave sanction in the traditional legal system 
and was used for serious offences. especially if com
mitted by habitual offenders. 307 

465. Another characteristic element of the trad
itional legal system of Africa was that norms of social 
behaviour generally constituted the law, and the breach 
of any norm was considered as disturbing the social 
equilibrium. which had to be restored through discus
sion, conciliation, compromise and settlement. 

466. In almost all African societies. the offence of 
witchcraft was considered a public wrong. 

46 7. President Kenyatta has described the proceed
ing~ taken according to customary law against a witch
doctor from the time of accusation up to public 
execution by burning to death. The final judgement 
wa~ passed by the kinsmen of the man himself; it was 
some of his own near relations who had to set fire to 
his body after all his kinsmen had formally denounced 
him.JIJX 

46~. Legislation was not a primary issue in trad
itional African society. JD<J 

(c) The "native tribunals" and "courts" 
469. In Kenya. the Chiefs were not associated with 

the tribunal'>. The members of the tribunals were cho
sen for their personal qualifications and, although pri
marily required to administer customary law, also 
administered a wide range of statutory law. 310 

470. In Uganda, a hierarchy of courts with 
appointed personnel existed in the ''kingdoms". "Na
tive courts" originally consisted only of the "official 
Chiefs" but were later reorganized so that half of their 

1114 Ihrd . p 2-\ 

"" Carbton. op. ell . p. 22. 
""·A Mtlncr. "The -.anctions of customary criminal law (1%4-

1965)''. Nrgena Law Journal. vol. 1. pp. 173.180. 

"" Ihzd .. p. 173. 
'"" J Kenyatta, Faung Mount Kenya; The Tnha/ Life of the Grk

uyu (London. Seeker and Warburg. 1961 ). pp. 299-303. 
"''' W. St C Drake. "TraditiOnal authority and ~ocial action in 

former Bnt1sh Wc;t Afnca", in P. J M. McEwan and R. B. Sutcliffe, 
eds . Modern Afnca (London. Methuen, 1965), p 121. 

""See. among other;, Lord Hailey. op. cit. part IV. pp. 1-\6. 
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members were "officials'' and half "commoners", with 
the Chief serving as president. m 

471. In Northern Rhodesia, Benches were consti
tuted according to native custom, and the Chiefs held 
courts with the help of two assessors selected by them. 

472. Later, in Nigeria a different process was fol
lowed on the basis of the Native Courts Ordinance, 
No. 8 of 1914, which was replaced by the Courts Or
dinance, No. 44 of 1933. In the Northern Provinces of 
Nigeria, in particular, an alkali constituted the Native 
Court. Elsewhere, the court was composed of either a 
Head Chief of a Chief or any other person, including 
non-natives, or a combination of such persons, with or 
without assessors. Courts were graded "A" to "D", 
according to the power conferred on them, grade "A" 
courts being given full judicial power. The imposition 
of punishment repugnant to natural justice and hu
manity, and of mutilation and torture. was 
forbidden. 312 

473. The freedom of the individual in the social 
context was in general satisfactorily protected through 
the administration of justice by the native tribunals. 
Later. the colonial laws themselves authorized arbi
trary executive actions. 

3. THE NEW WORLD ORDER 

(a) Some general observations 
474. The industrial revolution of the late eighteenth 

century, followed by the technological revolution, pro
gressively influenced the different spheres of human 
knowledge and understanding and established a new 
world order. 

475. In this new world order there was not only a 
proliferation of social and political concepts but also a 
harmonious coexistence of conflicting values and views. 
with the growth of industrialized societies. 

476. In particular. the value of international co
operation was rapidly recognized in the early nine
teenth century which marked the beginning of the new 
world order. 

477. The impact of the new world order was clearly 
reflected by the German philosopher Hegel in his Fun
damentals of the Philosophy of Law, published in 1821. 
in which he tried to hold a precarious balance between 
rationalism and authoritarianism, thereby propounding 
what has been called constitutionalism. In 1845, Engels 
published The Condition of the Working Class in Eng
land in 1844, anticipating in form the descriptive pas
sages of the first volume of Marx's Das Kapital 
published in 1867. The Marx-Engels theory of com
munism found exposition in the Manifesto, published 
in 1848 for the German members of the Communist 
League in London, but their theory acquired prestige 
through the Russian Revolution of 1917. 

478. Public opinion was bound to be influenced by 
contemporary political thought and in turn to influence 
State policy. 

479. The ideas of democracy and self-government 
acquired new meanings in England after the American 
War of Independence. 

111 A. N. Allot!, ed., Jud!cwl and Legal Systems rn Africa (London, 
Butterworths, 1970). p. 16 

m See sectiOn 10 of Courb Ordinance No. 44 of 1933. 



480. A number of treaties were concluded during 
the nineteenth century for the protection of the rights 
of certain groups of people. Among the most important 
of these were the treaties aimed at combating slavery 
and at the universal prohibition of the slave trade. 
Thus. in 1885. in the General Act of the Berlin Con
ference on Central Africa it was inter alia stated that 
"trading in slaves is forbidden in conformity with the 
principles of international law''. Also. in 1889 the Brus
sels Conference not only condemned slavery and the 
slave trade but adopted measures for their 
suppression. 313 

481. Other important events that took place in that 
centurv were the Crimean War, which broke out in 
1856, ~nd the American Civil War, which broke out in 
1861. These wars brought an immediate response from 
the international community in the form of the Geneva 
Convention of 1864 for the amelioration of the condi
tion of the wounded in armies in the field, which was 
followed by other international conventions to provide 
for the protection of the sick and wounded in time of 
war and for humanitarian treatment of prisoners of 
war. The Hague Conventions of 1899 and 1907 dealt 
with the rules of war. 

482. It may also be noted that President Wilson, in 
1918. stressed for the first time the need for "affording 
mutual guarantees of political independence and ter
ritorial integrity to great and small States alike". 3J.I 

483. After the end of the First World War, the idea 
of broad-based international co-operation on a larger 
scale prevailed in the world and resulted in the foun
dation of the League of Nations and the Permanent 
Court of International Justice. 

4. SOME MODERN CONSTITUTIONS: A BRIEF GENERAL 

REVIEW 

484. In the nineteenth and twentieth centuries. 
recognition of the fundamental rights of man became 
part of the constitutions of a great number of States, 
including the following: Sweden, in 1809; Spain, in 
1812; Norway, in 1~14; the Netherlands, in 1815; Bel
gium. in 1831; Denmark. in 1849; Prussia, in 1850; 
Switzerland, in 1848 and 1874. Also, the Constitution 
of Liberia of 1847 opened with a bill of rights and the 
French Constitution of 1848 recognized "rights and 
duties anterior and superior to positive laws". The 
United Kingdom Parliament also granted "constitu
tions" to the self-governing colonies of Canada in 1867 
and Australia in 1900. In 1907. New Zealand was also 
granted a "constitution''. Due to the special conditions 
of the socialist revolution and the construction of the 
new socialist social-economic system in the Soviet 
Union and in the people's democracies, certain pecu
liarities can be distinguished in the sphere and content 
of civic rights, and within these, of the various free
doms. In the years following the October Revolution 
of 1917 the working class which had come to power 
realized its victory primarily through political organ
izations and class institutions-mainly through the 

313 See. among others, J.P. Humphrey, "The international law of 
human nghts in the middle twentieth century", in R. B. Lillich and 
F. C. Newman, eds., International Human Rights: Problems of Law 
and Policy (Boston, Little, Brown, 1979), p. 1. 

314 Encyclopedia Americana, vol. 17, p. 111. 
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soviets-and controlled the government mechanism 
through these. 315 

485. The Union of Soviet Socialist Republics, in its 
Constitution of 1936, formulated the rights of ib citi
zens. Thus, citizens of the USSR are guaranteed by the 
Constitution: freedom of speech; freedom of the press; 
freedom of assembly, including the holding of mass 
meetings; and freedom to hold street processions and 
demonstrations. 

486. That Constitution was amended by the Con
stitution (Fundamental Law) of the Union of Soviet 
Socialist Republics adopted at the seventh (special) 
session of the Supreme Soviet of the USSR. Ninth 
Convocation, in October 1977. This Constitution guar
antees the human rights and freedoms of every citizen 
of the USSR. 316 

487. The Latin American States in the nineteenth 
and twentieth centuries followed the general trend in 
their constitutions, practically without exception. They 
amplified the scope of fundamental rights by enlarging 
on the duties of the State in the social and economic 
fields and by adding greatly to the guarantees of their 
enforcement. 317 

488. Another constitution considered to be an im
portant landmark in the protection of the individual in 
the second decade of this century was the Weimar 
Constitution of 1919, which embodied 63 article!'. on 
fundamental rights. Several of them were expressed in 
vague provisions, with a specific reservation expressly 
allowing for the possibility of making exceptions by 
law. 

489. Some Asian States followed the same trend. 
For instance. the "Rights and duties of the people" 
were provided for in the Provisional Constitution of 
China in 1931. m 

490. The "Rights and duties of the Siamese" were 
provided for in the Constitution of the Kingdom of 
Siam in 1932, and the "Rights of Afghan subjects" in 
the Fundamental Principles of the Government of Af
ghanistan in 1931. 

491. The Constitution of Japan of 3 November 1946 
laid down, in article 11. that "the people shall not be 
prevented from enjoying any of the fundamental hu
man rights" and that "these fundamental human rights 
guaranteed to the people by this Constitution shall be 
conferred upon the people of this and future genera
tions as eternal and inviolate rights''. 

492. The Italian Constitution of 1947, in the "Basic 
Principles", provides that ''the Republic recognizes and 
guarantees the inviolable rights of man''. It states that, 
while "sovereignty belongs to the people", the latter 
must exercise it ''within the limits laid down by the 
Constitution". 

493. In the recent Constitution of Greece, which 

31
' I. Szabo and others, Socwlist Concept of Human Rzghts (Bu

dape,t, Akademiai Kiad6, 1966), p 243. 
316 In this respect, see also the comments of the Government' of 

the Byelorussian SSR, the Ukrainian SSR and the Union of Sovtet 
Socialist Republics, in part one, para. 64, and in para. 96 above. 

317 Among recent examples are Colombia and Ecuador. 
318 This Constitution was repeatedly amended. The most recent 

basic reform took place in 1978, when the Constitution of the Peo
ple's Republic of China was adopted. 



entered into force on 11 June 1975, article 25 provides 
that "the rights of man as an individual and as a mem
ber of the social entity are guaranteed by the State, 
and all agents of the State shall be obliged to ensure 
their unhindered exercise". 

494. The new Constitution of Portugal lists in ar
ticles 25 to 50 the rights, freedoms and duties of the 
individual and their safeguard~. 319 For example, article 
32 provides for all safeguards in criminal proceedings, 
while article 50 ~tates that "the collectivization of the 
principal me am. of production, the planning of econ
omic development and the democratization of institu
tions are safeguards and conditions for the effectiveness 
of economic. social and cultural rights and duties". 

495. Article 9, paragraph 3 of the Constitution of 
Spain320 guarantees the principle of legality. the hier
archy of constitutional rules and the requirement that 
they be published, the non-retroactivity of punitive 
measures unfavourable or restrictive to individual 
right~. legal ~ecurity and the responsibility of the public 
authorities, as well as protection against arbitrary ac
tion on the part of the latter. 

496. Further, the constitutions of many African 
States321 which have gained their independence since 
1946 expressly reaffirm adherence to the principles of 
the Universal Declaration of Human Rights and pro
vide for certain safeguards for human rights and fun
damental freedoms. 

497. Among the above-mentioned modern African 
constitutions is the Constitution of 1979 of the Federal 
Republic of Nigeria, which in chapter IV, articles 30 
to 40. provides for fundamental rights for every per5on 
in Nigeria. Certain human rights, for example, the right 
to freedom of movement, are subject to legitimate 
restrictions reasonably justifiable in a democratic so
ciety (art. 38). 

5. OTHER INSTITUTIONS FOR THE 

PROTECTION OF HUMAN RIGHfS 

(a) General vie11· 
4lJ8. It should be empha5ized that constitutional 

provisions recognizing the fundamental rights and free
doms of the individual are not sufficient to guarantee 
these rights and freedoms. 

499. To be effective. these constitutional provisions 
must be reinforced by the necessary legislation. and 
the setting up of appropriate institution~322 providing 
effective means of enforcement. Otherwise the consti
tutional provisions would remain meaningless. 

500. It should also be emphasized that, in the 
opinion of the Special Rapporteur, legal guarantees 
and democratic safeguards are of capital importance in 
the effective protection of the human rights and fun
damental freedoms of the individual. 

501. It is also useful to mention that in the final 

·'
1
" See part one. para' 88 and 89; ;ee also para 120 above. 

~eu See part one. para;. 91-93; see also para. 121 above 

-''
1 Among the mm.t recent, see the Constttutwn of Algeria. 

adopted on 19 November 1976. 

'" See, inter aha, Semmar on Nauonal and Local Institutions for 
the PromotiOn and Protectwn of Human R1ghts. Geneva. 18-29 Sep
tember 1978 (ST/HR/SER A/2) 
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analysis the protection of human rights and fundamen
tal freedoms does not depend solely on legal provisions 
but on the political will of the Government and the 
people themselves. The people should be encouraged 
to participate in the law-making process of the country. 
The popularization of human rights is an important 
task. 

502. People should not only be made aware of their 
own basic rights and freedoms but they should also 
respect and understand the rights of other people. In 
this respect, a constructive role in directing public 
opinion towards a better understanding of human rights 
and their observance could be played by education and 
information services and free and independent mass 
media. 

503. The process of safeguarding human rights is 
never-ending. 

504. It is also necessary, in examining national and 
local institutions for the protection of individual rights 
and freedoms, to consider legitimate limitations on 
such institutions. 

505. The membership of the legislative authority 
should include elected persons of all disciplines to enact 
legislation relating to all subject matters. such as 
science, culture and, in particular, the protection of 
individual rights and freedoms. In this connection it 
should be made clear that, in the opinion of the special 
Rapporteur, persons belonging to ethnic. religious or 
linguistic minorities, since they form a part of the so
ciety in which they live, should be given the oppor
tunity to take part in the political. legal. social. 
economical and cultural life of the country in which 
they live. 

(b) The independence of the courts 
506. The following concept of courts of law is used 

for the purpose of this study. 

507. The courts are regarded as standing between 
the individual and the State. protecting the individual 
from any interference with his freedom which is not 
justified by law. 

508. The judicial authority should be independent 
of the legislative and executive authorities. 

509. National laws concerning the rights to equal 
access to the courts and to equality before the law in 
general should provide specifically that these rights 
shall be accorded to all without distinction of any kind, 
such as race, colour, sex, language, religion. political 
or other opinion, national or social origin, property, 
birth or other status. 

510. The independence and impartiality of mem
bers of all levels of the judiciary should be ensured by 
the laws and practices. The laws and related ministerial 
decisions should, inter alia, govern and provide for the 
training selection, jurisdiction, oath or affirmation, 
privileges and immunities, tenure of office, transfer, 
salaries and pensions of the members of the judiciary. 
The above-mentioned legislative and administrative pro-, 
visions should also provide for limitations on judges' 
non-judicial activities and define the circumstances 
disqualifying them from acting in particular cases, the 
protection against improper influences accorded to 
them by the criminal law, and the sanctions applicable 



to them in the event of their failing to display inde
pendence and impartiality in performing their 
functions. 323 

(c) The independence of tribunals 
511. The most important principle to be established 

is that tribunals should be independent of the execu
tive. This is vital for the ordinary courts but it is even 
more vital for tribunals/24 and more difficult of 
attainment. 

512. The individual is in effect appealing against an 
official view. If the tribunal is to command his confi
dence it should be composed of men who can approach 
the matter from a completely independent standpoint. 

513. The important point is to see that proper stan
dards are maintained and particularly that government 
departments do not lay down the law to be applied by 
tribunals. 

514. The independence of tribunals is reduced to 
vanishing point in cases where, as sometimes happens, 
an appeal from the tribunal is only to the Minister and 
not to the courts. 

(d) The independence of lawyers 
515. The independence of lawyers and their impar

tiality in making their services available to potential 
clients are major factors in the promotion and safe
guarding of the rights of the individual. 325 

516. Like judges, lawyers should also be com
pletely free and independent. 

517. Governments, regardless of their politicaL le
gal or social system, should facilitate the role of lawyers 
in particular in trials of a controversial political nature. 

(e) Legal aid 
518. Free legal aid should be granted to individuals 

of limited means. 
519. This aid could be provided by the competent 

government authorities, the local bar associations or 
other commissions established for this purpose. 326 

520. The provision of legal aid is particularly indis
pensable in countries where poverty and illiteracy still 
prevail. Legal aid should be considered not as an act 
of charity but as a serious commitment to political 
democracy. 

-'
23 See princtple 5 of the "Princtples on equality in the admimstra

tion of justice". in annex III to the Study of Equality m the Admzn
i~tratwn of Justzce, prepared by M. A. Abu Rannat, Special 
Rapporteur (Umted Natwns publication, Sales No. E.7l.XIV.3), 
Seminar on Natwnal and Local Institutions ... (ST/HR/SER.A/2), 
pp. 9 and 44; and "A prehmmary study with regard to such measures 
as have hitherto been taken and the condttions regarded as essential 
to ensure and secure the independence and impartiality of the ju
dtciary, jurors and assessors and the independence of lawyers" (E/ 
CN 4/Sub.2/428 of 11 July 1979). 

12
" In certain States, for example. the United Kingdom of Great 

Britain and Northern Ireland, a great dtvergence exists between the 
ordinary courts and tribunals. Tribunals are usually composed of 
three members, one of whom IS a lawyer and the other two laymen 
chosen for their special experience or knowledge. 

325 Seminar on Natwnal and Local Institutions . . . (ST/HR/ 
SER.A/2), p. 44; and E/CN.4/Sub 2/428 (see note 323 above). 

"" Seminar on Natwnal and Local Institutions . . . (ST/HR/ 
SER.A/2). para. 88: and Seminar on Recourse Procedures Available 
to Vzctuns of Racial Dtscrimmatwn and Activities to be Undertaken 
at the Regwnal Level, Geneva, 9-20 July 1979 (ST/HR/SERA.A/3), 
para. 119. 

(f) An enlightened democracy 
521. As has been repeatedly stated in this study, 

every democratic community is required to give expres
sion to the freedom of the individual in the form of 
concrete rights which should be protected by an 
adequate and effective system of law. 

522. Among the best guarantees of human rights 
are: a representative, democratically elected parlia
ment; free political parties; the inclusion of provisions 
relating to human rights and fundamental freedoms in 
the constitution; popularization of constitutional and 
other rights; public discussions; a free and independent 
press; fair operation of radio and television systems; 
and a well-informed public opinion. 

523. These guarantees, among others, could con
stitute the main foundations for an enlightened 
democracy. 

6. LIMITS ON THE POWERS OF THE LEGISLATIVE, 

EXECUTIVE AND ADMINISTRATIVE AUTHORITIES 

524. Human rights and fundamental freedoms are 
protected at the national level by the constitutions and 
the laws of most of the States of the world community. 
But in the last resort, they depend on the way in which 
those constitutions and laws are administered. 

525. As was mentioned above,327 in most countries 
the simple answer has long been that the limitations 
and restrictions on the freedom of the individual should 
be determined or provided for by law. 

526. Nevertheless, the legislative authority can 
sometimes threaten, restrict and annihilate the freedom 
of citizens. This was already understood by the people 
of North America when they began to form their Union 
of the United States. 

527. The drafters of the United States Constitution, 
having chosen Montesquieu as their ideological 
guide,32

K began to think that the power of the legislative 
authority should be restricted in relation to the enact
ment of laws concerning their personalliberties. 32

Y 

528. Thus, article 1 of the Bill of Righb provided 
that: 

Congress shall make no Jaw respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridgmg the 
freedom of speech, or of the pres~; or the nght of the people peace
ably to assemble, and to petition the Government for the redress of 
gnevances 33

" 

529. Also, the Declaration of the Rights of Man 
and of the Citizen provided for such a general restric
tion. Thus article 5 of the Declaration states: "The law 
ought to prohibit only actions hurtful to society". 

32
' See paras. 4, 7 and 356-358 above. 

32
' Montesqmeu. L'esprit des lozs. Book II, chap. IV. 

32
" The United States Constitution was sent to the States for rati

fication in 1787. People soon began to notice that it did not list many 
of the personal liberties (mdtvidual rights). They wanted those rights 
written into the Constitution. In fact, a number of State>, before 
ratification. made it known that they expected a "Btll of Rights" to 
be added to the Com,tJtution. Twelve amendments. containmg the 
rights to be held by the people of the United States. were drawn up. 
and of these, ten were ratified and added to the Conslitution in 1791. 
See F. G. Cullop, The Constllutwn of the Umted States: An Intro
duction (New American Library. 1969), p 74. 

330 See. m this connection, B. Schwartz. The Great Rtghts of Man
kind (New York, Oxford University Press, 1977). pp 54, 57 and 
195-196. 



530. The danger that the legislature can annihilate 
or restrict arbitrarily the freedom of the individual 
should be met by the types of measures described 
below. 3

-'
1 

531. In the first place, any legislative limitation or 
restriction of fundamental human rights requires con
stitutional authorization. As is generally accepted, lim
itations and restrictions on human rights may be 
imposed by law only if and as long as the constitution 
has provided for them. 

532. Secondly, the more legislative power is limited 
in imposing restrictions on human rights. the more this 
danger of annihilation of the individual's freedoms is 
limited. Accordingly, restrictions and limitations must 
be provided for by the constitutions, which must de
termine under what conditions, to what extent, on what 
grounds, for which purposes, and under what form it 
is permitted to interfere in or to restrict human rights. 
In any case, constitutional provisions authorizing lim
itations or restrictions on individual human rights must 
be drafted in very precise terms. They should be inter
preted ~trictly and in a manner ensuring that human 
rights are not being interfered with otherwise than as 
clearly and expressly intended. Any doubt concerning 
the interpretation of such provisions should operate in 
favour of the individual. 

533. Thirdly, this danger of annihilation of an in
dividual's rights and freedoms may be met by the in
clusion in the constitution of limitations and restrictions 
of a general nature which are imposed on the legislative 
power. 

534. Such measures, which bind the hands of the 
legislative authorities in matters concerning individual 
rights, lead to the conclusion that laws and individual 
right~ should be mutually re~trictive. The individual, 
through the law, is informed of the limitations and 
restrictions on his rights and freedoms in each particu
lar ca~e. The law!> which provide for limitations and 
re~trictions on rights and freedom~ mu~t be based on 
con~titutional authorization. Thu~. any restriction of 
human rights requires double authorization: that is to 
say, the authorization of the constitution and the au
thorization of the law. Accordingly, a legislative au
thority cannot grant such an authorization in the 
absence of a pre-existing relevant com.titutional clause. 

535. Further, it is theoretically possible for a con
stitution to authorize directly (that is to say, without 
the intervention of the legislative power) the executive 
or the judicial power to interfere in human rights. Such 
direct authorization by the constitution, however. 
should be an exception. Some constitutions provide for 
other limitations and restrictions which are the legal 
limitations and restrictions of the freedom of the citi
zen. These are defined by the constitution itself and 
could also be called '"limitations and restrictions im
posed by the constitution", in contrast to those per
mitted by the constitution or by the constitutional 
authorization and which arc defined by provisions of 
lower formal validity, especially by laws and decrees. 
This distinction between the limitations and restrictions 
imposed by the constitution and those defined by or-

-'
31 See abo paras. 181-184 above: and St'minar on Natwnal and 

Lnuil Imtitlllwns ... (STIHR/SER A/2), paras 20-41 and 99. 
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dinary law is less clear in those cases in which the 
constitution refers to laws or other legal acts of a cer
tain content, such as a restriction of a particular human 
right, e.g., the penal law on limitation and restriction 
of the right to freedom of peaceful assembly or associ
ation. In this case the limitations and restrictions are 
defined by ordinary law and have been recognized by 
the constitution, which is, as has already been men
tioned, the supreme law of the State. 332 

536. On the other hand, it is possible that the lim
itations and restrictionss provided for by the constitu
tion and by an ordinary law can be combined in such 
a way that the legislative authority can formulate a 
more precise definition or analysis, or even amend
ment, of a limitation or restriction provided for by the 
constitution. In such cases the legislative authority is 
empowered by the constitution to apply and implement 
a fundamental constitutional provision. Thus, interfer
ence in the rights of the individual by law or on the 
basis of law is permitted only as long as the constitution 
permits it. Limitations or restrictions on human rights 
should not be resorted to except for the purposes for 
which they have been prescribed, and they should not 
remain in force longer than the minimum period for 
which they are required. 

537. The more the legislature is limited in imposing 
restrictions on human rights the less danger there is of 
the annihilation of individual freedoms. 

538. The legislature is the sovereign political organ 
of the State and as such has the right and the obligation 
to control the administrative authority. 

539. The legislative control of administrative au
thority333 could be analysed and examined under the 
following subheadings: (a) the extent to which the 
legislature issues directives to the administration; (b) 
the question of delegated legislation; and (c) parlia
mentary and other commisions of inquiry. 

(a) Extent to which the legislature issues 
directives to the administration 

540. A general classification of legal provisions, 
arranged according to the extent to which they contain 
directives to the administration, could be made as fol
lows: (a) provisions giving unlimited discretion to the 
administration, which is expected, but not legally 
bound to have recourse to judicial consideration in its 
exercise thereof; (b) provisions directing the admin
istration to take certain matters into account when 
arriving at an otherwise discretionary decision; and (c) 
provisions giving a series of directions to the 
authorities. 334 

541. A strict and detailed statutory definition of the 
part to be played by the administration in the imple
mentation of the statute is to be recognized as affording 
assurance ab initio that human rights are protected as 
provided for in the statute. Such a procedure will en
able the individual to draw attention to the exact pro-

"' See chap. II above. 
333 1962 Semuzar on JudiCial and O!her Remedies against the Abuse 

of Admimstratlve Alllhority with Spt'cwl Emphasis on the Role of 
Parlwmentary lmtiturions. Stockholm, Sweden, 12-25 June 1962 (ST/ 
TAO/HR/15). paras 15-43 

-''
4 For im,tance, provisions reqmring certatn conditions to be ful

filled before a passport is granted. 



visiOns involved if he should allege violation of his 
rights on the part of the administration. 

542. However, the disadvantage of making strin
gent provisions in legislation is that, as the legislator 
can never foresee all the possible circumstances in 
which the statute might need to be applied, technical 
and social changes may render some provisions of a 
law obsolete. If the legislation is too strictly drafted, 
the administration may either work ineffectively or 
simply disregard the law; and disregard of the law, 
even for good motives, should be discouraged. 

543. Conversely, the advantage of leaving some 
latitude to the administration would be that unforeseen 
circumstances could be properly treated and that the 
rules applied could be altered as conditions changed, 
provided that the subject-matter was one to which this 
approach was appropriate and that other proper con
ditions and guarantees were respected. For instance, 
the lois-cadres (framework-laws) adopted in France 
and some other countries have this quality. 

544. These are laws in which a framework is laid 
down by the legislature and the executive authority is 
empowered to fill in the details by means of decrees. 
It should be mentioned, however, that framework-laws 
allowing the exercise of administrative discretion have 
in certain cases led to the adoption of arbitary and 
discriminatory limitations and restrictions. 

545. The limitations and restrictions imposed by 
the legislative authority, as mentioned above, should 
be only those which it has been authorized to impose 
by the constitution; in addition, the legislative authority 
should observe, inter alia, the following limitations on 
its powers: (a) not to impair the exercise of the fun
damental rights and freedoms of the individual; and 
(b) to abstain from enacting retroactive legislation. 

546. It is of great importance that framework-laws 
should be drafted with care and clarity as one more 
safeguard for an individual wishing to know and to 
protect his rights and as a further protection against 
arbitrary interpretation of the law. Experience has 
shown that the language used by legislators in many 
countries was so complicated that, even in countries 
where there was practically no illiteracy, people were 
unable to acquire a good understanding of the laws by 
which they had to abide. It is easier and more valuable 
to prevent abuse than to correct its consequences. 

547. Great attention should always be paid to the 
procedures which the administration should feel bound 
to follow, or be required by statute to follow, in using 
powers granted by statutes or by delegated legislation 
enacted under statutory authorization. In this connec
tion, it is of particular importance that no procedure 
should be adopted by the administration that, for ex
ample, could impose limitations or restrictions pre
venting an individual from being heard in any action 
involving his rights; on the contrary, procedures should 
be enacted, if they do not already exist, to recognize 
the following rights of the individual: (a) to be per
mitted to know the facts on the basis of which an 
administrative decision on his case was decided; (b) to 
attend the proceedings and to ask questions; (c) to 
require the administrative authority to state its reasons 
for the decision reached and, moreover, to give it in 
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wntmg; and (d) to appeal to a higher administrative 
authority. 

548. Further, executive and administrative author
ities should be required to be consistent in their appli
cation of the law to different persons. 335 It is not 
enough for the executive and the administration au
thorities to apply the letter of the law; they should at 
the same time respect the letter and the spirit of the 
law, which should be in accordance with the Universal 
Declaration of Human Rights,336 the International 
Covenants and other internal instruments on human 
rights, and the democratic constitution of the State. 

549. In this connection, it should be emphatically 
stated that the principles of equality and non-discrimi
nation, which are embodied in the Charter of the 
United Nations, the Universal Declaration of Human 
Rights, the International Covenants on Human Rights, 
the United Nations Declaration and the International 
Convention on the Elimination of All Forms of Racial 
Discrimination, and other relevant international instru
ments, and in the constitutions of a great number of 
States, should be observed by the executive and 
administrative authorities. 337 

550. The principles of equality and non-discrimi
nation circumscribe the extent to which limi!ations and 
restrictions may be imposed on the human rights and 
fundamental freedoms of the individual. Accordingly, 
no discrimination should be permitted in the content 
of a law or an administrative act or in their application 
by the executive and administrative authorities, in re
spect of individuals, classes of persons, minority groups 
or aliens, on the grounds of race, religion or sex. 338 

(b) The question of delegated legislation 
551. In modern society, it is inevitable that the 

legislative authority should delegate to the executive 
certain powers to legislate, subject to controls. The 
executive authority concerns itself with so many aspects 
of life, many of them very technical, that the legislator 
could not be expected to be expert in all matters with 
which legislation has to deal, nor does his duty to 
consult his constituents permit him to be constantly in 
attendance at legislative sittings. In emergency situa-

335 Examples of legislation laymg down the rules to be followed by 
the admimstration in dealing with individuals are to be found m, 
inter aha, the Austrian Act on Admmistrative Procedure. 1950, the 
Hungarian Act of 1957 and the Yugoslav Act Regulating the General 
Admmistrative Procedure, 1957. 

336 T. C. van Boven, "Partners in the promotiOn and protectiOn of 
human rights", Netherlands International Law Review, vol. XXIV, 
No. 112, special issue. 1977, pp. 55 ff. 

m In relation with the principles of equality and non-discnmina
tion. see chap. III, sect. E, above 

3
" See Semmar on Recourse Procedures A mtlable to Vzctims of 

Racwl Discnmmation and Activities to be Undertaken at the Regwnal 
Level (ST/HR/SER.A/3). See also the following studies prepared by 
special rapporteurs of the Sub-CommiSSIOn: H. Santa Cruz, Ranal 
Discnmmation (Umted Nations publication, Sales No. E.76.XIV 2); 
F. Caporti, Study on the Rights of Persons Belonging to Ethmc, 
Reilgwus and Lmguistic Minonttes (Umted Nations publication, 
Sales No. E. 78. XIV .I); Baroness Elles, International Provtswns Pro
tecting the Human Rights of Non-Citizens (United Nations publica
tion, Sales No. E.SO.XIV .2); "Study of the problem of discrimination 
against indigenous populations" by Mr. J. R. Martinez Coho (final 
report (first part): E/CN/4/Sub.2/476 and Add.l-6; preliminary ver
sions of other substantive chapters: E/CN.4/Sub.2/L.566, L.584, 
L.596 and L.622). 



tions requiring speedy action it may be particularly 
necessary to grant the executive a wide power to adopt 
decrees. In many instances, therefore, all the legisla
ture can do is to adopt a legal framework and permit 
the administration to fill in the details. However, this 
situation may create difficulties in certain countries 
where the constitution reserves to the legislature the 
right to legislate. The main problem is that of devising 
means whereby the legislature can control the execu
tive in the exercise of its delegated powers. One of the 
ways in which this can be done is to establish standing 
committees or other organs composed of members of 
the legislature to scrutinize delegated legislation. Such 
organs could be empowered not only to examine the 
delegated legislation but to address questions to the 
administration, thus providing further protection of the 
individual's human rights against abuse of power. 

552. In this connection, it is useful to mention the 
procedures that exist in Ireland and the United ~i~g
dom. According to one of these procedures a prov1s10n 
making a subsidiary instrument subject to annulment 
by the legislature within a certain period is included in 
the parent statute. Under the other procedure the sub
sidiary legislation is, according to the parent statute, 
not to be valid unless confirmed by the legislature 
within a specific period. Of these two procedures, the 
first one is considered to be more convenient in situa
tions calling for rapid action, while the latter procedure 
is considered to afford a better control by the legisla
ture. The legislature, which is constitutionally supreme, 
should have the power to annul or alter the decisions 
of all executive organs. even the highest. 

553. Further, the parent statute of delegated legis
lation should in any case include a limitation of time 
beyond which the power to legislate will no longer be 
vested in the administration, or a requirement that 
subsidiary legislation must be renewed after a certain 
period of time. 

554. Also, it is essential to define as accurately as 
possible in the parent statute the scope of the delegated 
legislation and the policy and procedures to be followed 
by the executive and the administration in their use of 
the delegated power. 339 

m In some countne~. for example, Greece-the com,titutwn ex
phcltly exempts certain case; from being regulated through delegated 
legislation. 

555. The delegated legislation on certain subjects 
should be revised and consolidated at appropriate in
tervals, so as to make it easily intelligible to the man 
in the street, and not merely to experts. 

556. Delegated legislation should also observe uni
formity of terminology, so that the individual may be 
assured that the same terms always mean the same 
things. 340 A law that is difficult to understand is a de
rogation from the democratic right of the individual to 
know by what law he is governed. 

(c) Parliamentary and other commissions of inquiry341 

557. In certain States, inquiry bodies with power to 
require administrative officials to submit documents to 
them and to reply to questions posed have been set up 
by the legislature. The composition of these bodies 
varies. 342 

558. Questions put to the executive by a member 
of the legislature, by a specified number of members 
or by the legislature as a whole, should be answered 
within a certain time. This time-limit should be a legal 
requirement. 

559. The control of administrative action through 
scrutiny by members of the legislature should be en
couraged, as it affords a constant safeguard not affected 
to any appreciable degree by the varying extent of a 
separation of powers between the executive and the 
legislature. For example, the Civil Rights Commission 
which was established by the Congress of the United 
States of America examines complaints concerning the 
violation of human rights, the denial of basic rights and 
discriminatory actions. 

1-.P 

340 See The Preparation of Legzslatwn: Report of a Comnuttee 
Appomted by the Lord President of the Cowwl [Renton Committee]. 
Cmnd. 6053 (London, H.M. Stationery Office. 1975); and, m par
ticular, the comments made by the Baroness Elles in the House of 
Lord; (Great Britain, The Par/zamentary Debates (Hamard), fifth 
series, vol 366. House of Lords Offictal Report, fir't volume of 
se;sion 1975-76 (19 Nov. 1975-19 Dec. 1975). pp 1025-1033). 

341 In connectwn with parliamentary and other institution; or com
miSSIOns of mqmry. see in particular, Semznar on Natwnal and Local 
Institutwns ... (ST/HR/SER.A/2). para. 31. 

342 For example, in Hungary such a body would consist of members 
of the leg1slature Itself; in Ireland and the United Kmgdom. inqmry 
is held under the tnbunals of inquiry and other emment person; 
would be mcluded. In Poland the members of the comm1ttees are 
cho;en for their spec1alized knowledge of the work of the ministrie;, 
and the committees examme the day-to-day activities of the mlm;
tries and prepare draft legislation and departmental orders. 



Chapter V 

JUDICIAL AND OTHER PROCEDURES AND REMEDIES 
AGAINST UNLAWFUL OR ARBITRARY LIMITATIONS OR RESTRICTIONS 

ON INDIVIDUAL RIGHTS AND FREEDOMS 

A. Procedures and remedies at the national level 
1. GENERAL OBSERVATIONS 

560. Owing to the increased, and still increasing, 
role of the State in modern times, the power exercised 
by the executive and administrative authorities in prac
tice has inevitably expanded and will probably continue 
to do so. 

561. The problem is to devise ways and means 
whereby this power can be adequately controlled by 
the judicial and legislative authorities. 

562. In a great number of States. laws do a great 
deal to keep the balance between the individual and 
the State. The State is no longer con~idered to be a 
privileged legal person before the courts: it has the 
same duties and responsibilities as any other person. 

563. In certain other States. the laws simply put the 
State. like individuals. under the negative duty not to 
injure someone without just cause or excu~e. 

2. JUDICIAL REVIEW 

564. Judicial review is a vital and essential safe
guard against the illegal exercise or abuse of power by 
the executive and administrative authorities. This is so 
because an independent judiciary is able to judge mat
ters brought before it entirely free from political or 
other bias. 

565. Judicial review is confined to a review as to 
the legality of an act or decision; it does not extend to 
a review of the propriety of the act or decision taken 
within the law. However. while the value of judicial 
review is generally recognized, there is great doubt 
about ib practical availability to all citizens in all States. 
Protection of individual rights by the courts operates 
only if the individual is aware of the possibility of legal 
remedy and can contemplate the nece~sary expen
diture. 343 

3. JUDICIAL AND OTHER PROCEDURAL AND REMEDIAL 

INSTITUTIONS 

(a) Prerogative writs: certiorari, mandamus, 
habeas corpus, prohibition and amparo 

'"' See 1959 Senunar on Jud1cwl and Other Remedtes agamst the 
Illegal Exerc1se or Abuse of Admmi~trallve Autlzonty. Peradeniya 
(Kandy), Ceylon, 4--15 May 1959 (ST/TAO/HR/-l). paras 23-2R. 

'"' Australia. Cyprus. Hong Kong, India, Ireland. Malay,Ja, New 
Zealand. Sri Lanka. the United Kingdom of Great Bntam and 
Northern Ireland. the United States of America and various other 
countries are common law countnes. 

"'Austria, France, the Federal Republic of Germanv. Greece, 
Indonesia, Iran. Italy. Senegal and variou' other countne~ appear to 
adhere to the continental system 

566. A broad distinction on the question of judicial 
and other remedial institutions exists between the 
Anglo-American legal system, hereinafter referred to 
as the common law system,344 and the continental legal 
system. 345 

567. The common law system is in essence based 
upon review by the courts through appropriate pro
cedures and the continental legal system upon review 
mainly by administrative courts or tribunals. 

568. In common law countries a great role is played 
by the courts in relation to what are commonly called 
prerogative writs of certiorari;w' mandamus, 347 habeas 
corpus. 34

H prohibition and amparo. 
569. These prerogative writs are of cardinal im

portance for the protection of the rights and freedoms 
of the individual. 

570. There are, however, certain technical limita
tions inherent in proceedings in the nature of manda
mus, certiorari and prohibition; for example, certiorari 
does not lie to quash a purely administrative decision 
and in many cases there may be a very fine line between 
what is an administrative act and what is a judicial act. 
Thus. in most countries if an aggrieved person chooses 
the wrong remedy by taking an erroneous view of the 
category of the decision against which he is complain
ing. time and money may well be wasted. 

571. Also. in most countries mandamus does not 
lie in cases where an administrative officer does not 

"" Cerrwran (to be more fully mformed of) '' a writ which v. a\ 
origmally Is5ued by the Crown Ill the Queen's Bench DiviSion 
(Umted Kmgdom) It IS addres,ed to JUdges or officer-. of mfenor 
courts. commanding them to certify or to return the records of a ca;,e 
pend1ng bdme them. to the end that ju,tice might be done. For 
iurther detaib 5ee Earl Jow1tt. The Dtctwnary of English Law. C. 
Wabh. ed (London. Sweet and Maxv.ell. 1959), vol. I. p 335. 

'"- Mandamus (from Latin. meaning "we command") a prewga
live order 1ssued m certam cases to compel the pe1formance of a 
duty. The order of mandamus wa;, sub;,t1tuted for the wnt of man
damus by the Admmi;tratwn of Jmtice (M!scellaneow, Provision;,) 
Act. 193R For further detail;, see Jowitt, op. elf. vol. II. p. 113-l 

"'' Habea' corpu,, a writ "o called becau-;e it IS directed to d per;on 
who detains another Ill cmtody and commands him to produce or 
have the hody of that person produced before the court tor a speci
fied purpose Th1' wnt was formerly much used for testmg the legality 
of 1mpmonment for political rea,on,, e'pecially dunng the reigns of 
the Stuarts; the evasiOns and ahuses practised by the Judges (at the 
instance of the Crown) to detmn State pmoners in pmon led to the 
enactment of the Habca; Corpm Act. 1679. For more detaib on the 
dnelopment of this writ, 'ee Jowllt, op ut .. vol I. pp. 1186-887. 
Sec- abo Lord Wilberforce, D1e Burgerlichen Grwzdrechte des Em
zelnen (Karlsruhe. Muller. 1966) Series of the Jurisllsche Studien
gesell-;chaft Karbruhe, No 7-l, pp. 6-7 



refuse to do his duty but merely delays in its 
performance. 

572. Proceedings by way of mandamus, certiorari 
and prohibition generally have the further limitation 
that they place upon the litigant the burden of proving 
his case without enabling him to obtain discovery of 
documents in possession of the Government. 

573. The great value of the above-mentioned pre
rogative writs lies in their speed. 

574. In general, the judge's power to regulate pro
cedure and to prescribe rules can guarantee the result 
desired. 

575. The writ of amparo is considered to be one of 
the most important procedural devices, particularly in 
the Mexican legal system. 349 

576. Its evolution has been shaped by foreign as 
well as national developments, both attempting to im
part to amparo a scheme of constitutional controls on 
official acts-borrowed from the United States Consti
tution of 171·17. Amparo, however, has acquired its own 
peculiar characteristics despite these influences. 

577. In addition to its original role of protecting 
individual guarantees and the separation of federal and 
state powers. social and historical events have served 
to broaden its protective scope. These developments 
have made Mexican amparo unique compared to other 
Latin American versions of amparo. In addition to 
protecting individual liberties in a manner similar to 
the writ ot habeas corpus. the amparo contra !eyes is 
a meam of contesting laws and regulations of dubious 
constitutionality. The judiciaL or ""cassation", amparo 
provide~ the petitioner with the means to challenge the 
legal ba~is of both federal and state tribunals in a man
ner similar to the French remedy of cassation. Official 
acts of the federal, state. and local administrations 
which arc not subJect to adequate review in admini
strative tribunab or through ordinary non-judicial 
administrative remedies may be conte~ted by way 
of the amparo. Thus. amparo. ha~ acquired the role 
of an administrative review proceeding (proceso 
contcnciosu-administrativo). 

57'1<.. The writ of amparo ha~ evolved into a crucial 
instrument for the protection of collective and individ
ual agrarian rights-the writ of amparo in cjidal and 
agrarian matters. 

579. Thus. the Mexican writ of amparo is among 
the most comprehensive procedural instruments of our 
time. It constitutes the final stage in the Mexican legal 
proce~~ as demonstrated by the quantity and diversity 
of legal di~pute~ which culminate in the federal courts 
a~ amparu litigation. Thus, the writ of amparo now 
~erves a~ the guardian of the entire Mexican judicial 
order, from the highest constitutional precepts to the 
most modest ordinances of municipal government. 350 

580. Another method which exists in the common 
law countries i~ the statutory appeal to the Supreme 
Court from orders and decisions of administrative or-

1
" In connectiOn With the ongm. JUdicial evolution. practical op

eration and procedural development of the MexiCan \Hit of amparo 
;,ce. H Fix ZamudiO. "A brief Introduction to the Mexican writ of 
amparo". Calzjornza Western Imernatwnal Law Journal. val. 9, No. 
2 (Spnng 1979). pp. 306-348 

"" FI~ Zamudio, lac. ell .. p. 348. 
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gans acting in a quasi-judicial capacity. Consequently, 
in the common law countries the main method by which 
effective control of unlawful or arbitrary limitations or 
restrictions on human rights can be achieved is by ju
dicial control, the effectiveness of which depends on 
an independent judiciary. 

581. Further methods which exist in common law 
as well as in countries with a continental legal system 
include: actions against the State, actions for damages 
or injunction against public servants, disciplinary tri
bunals, legislative or parliamentary supervision and 
control through internal and executive machinery. 

(b) Review by ordinary courts 
582. In a great number of countries, including some 

socialist countries-such as, for example. Bulgaria, 
Hungary, the Union of Soviet Socialist Republics and 
Yugoslavia-the ordinary courts may alter or annul an 
act complained of and may also order the payment of 
damages. 

583. In other countries the ordinary courts have 
the power to annul decisions of the executive and 
administrative authorities in cases where they have ex
ceeded their powers. They can do so upon an action 
for a declaration (which has been much developed in 
recent years), as well as by means of the ancient rem
edy of certiorai. 

584. In certain countries-such as, for example, 
Denmark, Norway and Portugal-the ordinary courts 
may also declare acts or other orders of the Admin
istration to be unconstitutional. 

(c) Review hy administrative courts 
585. In France and other countries following the 

French example, 351 there exists a system of courts em
powered to deal with disputes between individuals and 
the administration, which is separate from the hier
archy of ordinary courts. 

586. At the head of the system of administrative 
courts in France stands the Conseil d'Etat (the Council 
of State). 

587. The main functions of the Conseil d'Etat are: 
(a) on request. to advise the Government on draft laws 
and draft decrees and on the interpretation of existing 
laws; (b) to judge cases brought against the administra
tion, with the exception of those coming under judicial 
procedure. 

588. All administrative acts may be challenged be
fore the Conseil d'Etat even those of the President of 
the Republic. 

589. The remedies available are: (a) annulment of 
acts complained against; and (b) in certain cases, the 
granting to the victim of an indemnity, to be paid by 
the administration. 

590. The above-mentioned power of annulment 
vested in the Conseil d'Etat covers illegal administrat
ive acts and discretionary acts if the Conseil finds that 
these acts violate the principles of law: for example, if 
certain powers are not exercised for the purEose in
tended by the law (detournement de pouvoir). 52 

"
1 BelgiUm, Greece. Turkey and a number of African countne~. 

3
" See para5. 597-fiOU below. 



591. In some countries, where a system of admini
strative courts exists separately from the ordinary 
courts, problems of conflicts of jurisdiction arise and 
machinery is needed for settling them. In France, this 
function is performed by the Tribunal des conflits, but 
the question of the division of functions is not settled 
by legislation as it is, for example, in Belgium, where 
the competence of the ordinary courts and of the 
administrative authorities is laid down in the Consti
tution. In Belgium and in certain other countries con
flicts of jurisdiction are settled by the Cour de 
cassation. 

(d) Constitutional law courts 
592. After the Second World War, constititional 

law courts were established in certain States, including 
Austria, Cyprus, the Federal Republic of Germany and 
Italy. These courts are, inter alia, entrusted with the 
competence to examine the constitutionality of the laws 
and to deal with actions related to violations of human 
rights and fundamental freedoms. 
593. In accordance with article 93 (1) of the Basic 

Law of the Federal Republic of Germany, its Federal 
Constitutional Court shall decide: 

I. On the mterpretation of this Bas1c Law m the event of dispute; 
concemmg the extent of the nghts and dutle; of a highest federal 
organ or of other part1es concerned who have been vested with rights 
of their own by this Bas1c Law or by rule; of procedure of a highest 
federal organ; 

2. In case of differences of opmion or doubts on the formal and 
matenal compatibility of federal law or Land law with th1s Basic 
Law, 01 on the compatibility of Land law with other federal law, at 
the reque;t of the Federal Government. of a Land Government, or 
of one third of the Bundestag members; 

3. In case of differences of opimon on the rights and duties of 
the FederatiOn and the Lander ... ; 

4. On other disputes involving public law. between the Federa
tion and the Lander ... ; 

4a. On complaints of unconstltuttonality, which may be entered 
by any person who clmms that one of his basic nghts or one of h1s 
nght; under paragraph (4) of Article 20. under Article 33. 38, 101. 
103 and 104 has been violated by public authority; 

4b. On complamts of unconstitutionality, entered by communes 
or associatwns of communes on the ground that their right to self
government under Article 28 has been vwlated by a law other than 
a Land law open to complaint to the respective Land constitutional 
court~353 

5. In the other cases prov1ded form this Basic Law. 

594. It is to be noted that the constitutional courts 
play an important role in safeguarding individual rights 
and freedoms in a democratic society. 

(e) Constitutional commissions 
595. In Portugal, in particular, whenever the courts 

refuse to apply a provision of a law, legislative order, 
implementing order, regional or equivalent act, on the 
ground that it is unconstitutional, recourse shall be 
available, once the ordinary remedies available have 
been exhausted, to the Constitutional Commission for 
final judgement on the case in question. Under article 
282 of the Constitition of 1976, such recourse shall be 
free of charge, shall be compulsory in the case of the 
Ministerio Publico, and shall be limited to the question 
of unconstitutionality. Recourse shall also be available 
to the Constitutional Commission against any decision 

353 Paragraphs 4a and 4b were inserted by federal law of 29 January 
1969 (Bundesgesetzblatt, 1969, part I, p. 97). 
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that applies a provision previously judged unconstitu
tional by the Commission. Such recourse shall also be 
free of charge and shall be compulsory in the case of 
the Ministerio Publico. 

596. The powers and duties of the Constititional 
Commission are set forth in article 284 of the Consti
tution, which states that the Commission shall: 

(a) Give opinions on the constitutionality of acts reqmring scru
tiny by the Council of the Revolutwn, 

(b) G1vc opmions on whether the provisions of the Com.titution 
have been mfringed by omission; 

(c) Be competent to judge questions of unconstitutionality sub
mitted to it in pursuance of article 282. 

(f) Special remedies against abuse or non-use of power 
by the executive or administrative authorities 

"Detournement de pouvoir" 
597. The principle of "detournement de pouvoir". 

which means misuse of power, has been established to 
afford the individual special protection against the mis
use of power by the executive. Thus, this principle is 
applicable if certain powers are not exercised for the 
purpose intended by the law. This principle has been 
much developed in France by the administrative courts, 
which insist that a public authority must genuinely ex
ercise its powers in the public interest. The courts will 
therefore look at the intention which motivated an act, 
and if the act was done with a motive or for an end 
other than that for which the power was conferred, it 
will be annulled. For example. French administrative 
courts have held that the dismissal of employees by 
administrative authorities which is manifestly based on 
political motives and considerations, and has no rela
tion to the public interest, constitutes an abuse of 
power. The courts have gradually enlarged the scope 
of detournement de pouvoir so as to keep pace with 
the needs of the time. The administrative courts of 
France and of other States following the French ex
ample insist on powers being exercised genuinely for 
the purposes conferred by parliament and not for any 
ulterior purpose. If powers are exercised in a way which 
is plainly unreasonable, then the courts will infer that 
there was not a genuine exercise of power. If matters 
are taken into consideration which ought not to have 
been, or if matters are not taken into account which 
ought to have been, the courts will again intervene. 

598. It is not the use of powers, but their misuse, 
which the courts will intervene to prevent. When pow
ers are entrusted by the legislature to a public author
ity, it is not for the courts to say how they should be 
exercised, as long as they are not abused. 

599. An obvious example is the case of the com
pulsory purchase of an estate for the general welfare. 
Any restriction or limitation that serves the general 
welfare is considered to be above the individual inter
est. The claims of the owners of the estate compulsorily 
expropriated have to be subordinated to the general 
welfare. However, if the compulsory expropriation of 
the individual's property does not serve the general 
welfare, then the courts should annul the relevant act 
on which the expropriation was declared. 

600. The safeguards against abuse of powers by an 
administrator are not to be found by requiring him to 
act judicially but by requiring him to apply the law 



faithfully, to follow the prescribed code of procedure 
and, in general, to exercise his powers genuinely. The 
latter requirement of genuineness brings us back to the 
principle of detournement de pouvoir. To exercise 
power genuinely the administrator must have the 
proper state of mind, in which he carefully and justly 
investigates all relevant considerations and rejects all 
irrelevant ones. He should also balance fairly the public 
interest and individual rights. After due consideration 
of these factors, he should come to a just decision, 
taking care to exercise the power according to the 
purpose authorized by the legislature. If the courts are 
satisfied that he did not bring such a state of mind to 
bear on his decision-or that his action was so un
reasonable that he cannot have brought it to bear
then the courts will interfere. If this approach is vigor
ously applied by the courts, the individual may find 
in the courts protection against abuse of power by the 
executive and administrative authorities and a general 
guarantee against undue encroachment on his funda
mental freedoms and human rights. 

Non-use of power 
601. Sometimes an executive or administrative au

thority does not exercise a power which it ought to 
exercise; for example, a minister may delay indefinitely 
consideration of the appointment of a civil servant who 
has successfully passed the qualifying examination and 
who possesses all other necessary qualifications. 

602. The administrative courts have laid down that 
the executive is under a general duty to exercise due 
diligence. The courts therefore will not tolerate inertia 
or procrastination. The administration cannot simply 
do nothing and escape responsibility. The principle that 
the duty of the administration is to act with reasonable 
diligence is similar to the common law principle that a 
power is coupled with a duty. There are many powers 
which are coupled with corresponding duties, and in 
such cases the High Court will always intervene to see 
that the duty is performed. 

603. Civil remedies exist in some countries for fail
ure to fulfil a duty to make reparation, but they are 
most inadequate. Nevertheless, the duty to make re
paration exists. 

604. It is not only in the interest of the individual 
but also in the public interest that the principle of the 
duty of the administration to act with reasonable dili
gence should be further developed and adopted by all 
legal systems. 

(g) Supervision by the ombudsman 
(parliamentary commissioner)354 

605. In a great number of States-Austria and Swe
den, for example-an important feature of their mod
ern administrative system is the decentralization of 
the administration to various agencies headed by 
directors-general or councils and to local governments. 

606. These agencies and local governments operate 
independently and are subject only to the law or to 
formal decisions by the central Government. 

" 4 Thi; im,titutiOn ongmally existed only in Sweden and other 
Scandmavtan countnes. It has in recent years been adopted by many 
other States as well. 
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607. In Sweden, for example, where this admini
strative system i~ flourishing. if an individual is di~~at
isfied with a decision taken by an administrative 
authority, his appeal will in many cases be tried not in 
the ministry, but by the Supreme Administrative Court 
(Regeringsriitten), which has the power to revise or 
change decisions of administrative authorities. 

608. In the past, there was in general no possibility 
of bringing a case before the ordinary courts for review 
or for the purpose of having an administrative decision 
annulled. All the interested individual could do was to 
lodge a complaint with the Chancellor of Justice, who 
could have prosecuted the official if he had contravened 
the law. Now, the aggrieved individual may complain 
to the ombudsman. 

609. The office of ombusman was established as an 
instrument of the Parliament for the supervision and 
control of the administration. The ombudsman is, both 
in form and in practice, independent of the Govern
ment. He is also in fact independent of Parliament in 
the performance of his duties; Parliament is only en
titled to lay down general rules for his activities. His 
position as a sort of people's tribune, drawing authority 
from the people's elected representatives, invests him 
with great authority. 

610. In his capacity as Commissioner of Parlia
ment, the ombudsman supervises the observance of the 
law and statutes. He can intervene against all forms of 
illegal or improper conduct of officials. He investigates 
complaints against administrative decisions, as well as 
complaints of official misbehaviour, inefficiency or 
negligence. 355 

611. The ombudsman has no authority to change 
or annul an administrative decision. Nothing, however, 
prevents him from expressing an opinion on the matter. 
The administration is not obliged to follow his rec
ommendations, but as a rule it has in practice shown 
great deference to them. 

612. In addition to investigating complaints of mal
administration, the ombudsman may intervene to pro
pose to the Government the correction of an injustice, 
if it appears that it cannot be remedied by any legal 
process. 

613. There are differences in the scope of the om
budsman's jurisdiction in the various Scandinavian 
countries. For example, in Denmark and Finland, min
isters are subject to the supervisory authority of the 
ombudsman. The judicial authorities come under the 
supervision of the ombudsman in Sweden and Finland, 
but not in Denmark. One of the reasons given for 
excluding the judiciary from supervision by the om
budsman in Denmark is that such supervision may en
danger the independence of the courts. In Sweden, 
there are two ombudsmen, one to supervise the civil 
administration and the judiciary and another the mili
tary authorities. The jurisdication of the ombudsman 
in Sweden and Denmark has in recent years been ex
tended to include, to a limited extent, supervision of 

'"The Danish ombudsman·s jurisdictiOn extends to the activitJes 
of mmisters as well as others m the service of the Government. In 
Denmark, the ombudsman is obliged to "keep himself informed a; 
to whether any person comprised by his Jurisdiction pursues unlawful 
ends, takes arbitary or unreasonable decisions or otherwise commits 
mistakes or acts of negligence m the discharge of his or her duties'". 



municipal authorities. In Finland, the ombudsman has 
supervised these authorities for a long time. 

614. With regard to forms and methods of super
vision, it should be noted that the ombudsman has 
considerable freedom to decide on the form his activity 
is to take. He conducts investigations on the basis of 
complaints received from individuals or on his own 
initiative. Subject to certain limitations he has access 
to the documents of all authorities and may demand 
explanations in writing from the authorities or officials 
whose act or decision is questioned. All authorities are 
bound to afford lawful assistance to the ombudsman. 
If an official is guilty of abuse, error or neglect in the 
performance of his duties, the ombudsman may insti
tute proceedings against him. However, in practice, 
prosecution is replaced in most cases by a reminder to 
the official concerned that his handling of the case has 
been faulty or improper. A substantial portion of the 
activities of the ombudsman is devoted to furthering 
the uniform interpretation of the law. 

615. The ombudsman has considerable flexibility in 
the form of action which he can take in a given case. 

616. In the opinion of the Special Rapporteur, the 
ombudsman is not only a dynamic instrument of par
liament supervising the administration, but mainly a 
protector of the rights of the individual as well as of 
freedom of the press and mass media, freedom of as
sembly and freedom of speech which may be abused 
by those in position of power. 

617. The institution of the ombudsman is based on 
the principle of impartial investigation by an authority 
entirely independent of the administration. An inves
tigation can be started by the ombudsman, not only on 
complaint by an individual but also on his own initiative 
as a result of information he may acquire from inspec
tions. the press, reports or other reliable sources. 

(h) Supervision by the "procurator", as in the Union of 
Soviet Socialist Republics356 and other countries of 

Eastern Europe357 

618. The ''procurator" plays an important part in 
the Union of Soviet Socialist Republics and other coun
tries of Eastern Europe in ensuring the observance of 
legality at all levels of administration and in safeguard
ing the rights of the citizen. 

619. The function of the procurator in those coun
tries is to ensure that the law is respected. He is not 
required to investigate the propriety of actions of per
sons if such action is taken within the limits of the law. 
The procurator is neither a legislator nor a judge; nor 
is he empowered to annul or modify decisions of the 
administration. 

620. The main areas of supervision by the procur
ator may be classified as follows: 

(a) Supervision of the legality of acts of the admin
istration in a broad sense, including those of authori
ties, executive administrative bodies of local soviets of 

3
'" See the Comtitution of the USSR. articles 164-168. See also 

Semmar on Natzonal and Local Institutions for the Promotion and 
Protectzon of Human Rights, Geneva, 18--29 September 1978 (ST/ 
HR/SER Ai2), para;. 61-62. 

357 Bulgana. Byelorussian Soviet Sociahst Republic, Czecho>la
vakia. Hungary. Poland, Romania, and Ukraiman Soviet Socialist 
Republic. 
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people's deputies, enterprises and official institutions 
and organizations; this excludes the highest executive 
body as a collective institution which is responsible to 
the legislature, but individual ministers may be the 
subject of action on the part of the Procurator-General 
in the case, for instance, of illegal dismissal of a 
subordinate; 

(b) Supervision of the legality of the work of in
vestigating authorities; 

(c) Supervision of the legality of imprisonments 
and of the observance of rules governing conditions in 
prisons. 

621. At the head of the body of procurators stands 
the Procurator-General, who is appointed, and may be 
dismissed, by the Supreme Soviet of the USSR and is 
responsible and accountable to it and, between sessions 
of the Supreme Soviet, to the Presidum of the Supreme 
Soviet of the USSR. 

622. In certain East European countries the legis
lature has the power to annul actions by the 
Procurator-General, but this power is rarely used. 

623. The relationship between the Procurator-Gen
eral and the legislature is designed to ensure that his 
subordinates shall be independent of the administration 
at all levels. 

624. In some socialist countries there exists a Col
lege of Procurators or a group of deputy procurators 
who are appointed by the legislature or by its pres
idium. In the event of a disagreement between the 
Procurator-General of the Soviet Union and the ma
jority of the members of his College of Procurators, 
the Procurator-General has the power to proceed with 
the implementation of his own decision but must report 
the disagreement to the Supreme Soviet. It is also 
possible for an individual member of the College of 
Procurators to report his own dissenting opinion on a 
question to the Supreme Soviet. 

625. While the procurator possesses the power of 
independent action, much of his work arises in practice 
out of complaints received from individuals or from 
organizations, which may be conveyed to him in letters 
or other communications, or orally in interviews. 

626. The procurator has the power to call for doc
uments and other information from administrative au
thorities, as well as from private citizens involved in a 
breach of the law, and he may make visits to prisons 
and other places of detention, in order to interview 
prisoners, either at his own wish or at their request; he 
is also authorized to require prison authorities to pro
duce the documentary basis upon which an imprison
ment was made and, in general, to establish whether 
an act of detention is legal and whether the rules gov
erning the conditions in prisons are being observed. 

627. If, on the basis of all the information at his 
disposal, the procurator decides that a violation of the 
law has taken place, he may take one of two principal 
steps: he may raise the matter with the appropriate 
administrative authority, or he may institute an action 
in the civil or criminal courts. 

628. The administrative authority approached by 
the procurator must consider the matter within a cer
tain time. 



629. If the administrative authority does not accept 
the recommendation of the procurator, he has the 
power to take the matter to the next higher admin
istrative authority, and, ultimately, to the legislature 
itself. Not only may the procurator request that the 
wrong be righted and any necessary compensation 
given but, at the same time, he may recommend 
disciplinary action against the official concerned. 

630. If the Procurator initiates judicial proceedings, 
he has the right to attend the court proceedings and to 
take part therein, and to offer information and rec
ommendations as to the appropriate decision. 

631. In Yugoslavia,358 a new law has recently 
altered the provisions applicable to the Procurator's 
Office. Thus the Federal Procurator is no longer 
appointed by the Federal People's Assembly but by the 
Federal Executive Council, to which he is responsible. 
Hierarchical control exists among the corps of procu
rators throughout the State. 

632. The main task of the Procurator's Office in 
Yugoslavia is the prosecution of criminal offences and 
those involving economic transgressions. 

633. In administrative, civil and other proceedings, 
the procurator can initiate or join such proceedings as 
a party only if the public interest is affected, as the 
rights of citizens are ensured by legal remedies to which 
they are entitled by laws on civil procedure and the 
judicial control of administrative acts. 

(i) Other independent mediators 
General observations 

634. It should be stressed that local practices, pro
cedures and systems for the protection of the rights 
and freedoms of the individual differ from country to 
country with regard, in particular, to the role of inde
pendent mediators. Many developing countries lack 
the money and staff necessary for the effective use of 
certain institutions, the importance of which is never
theless recognized. For example, most African coun
tries, faced with the ever-pressing need to establish 
sound and stable institutions to combat the overriding 
problems of hunger, literacy, disease and the lack of 
economic development and to strengthen as well as 
maintain national independence, do not accord priority 
to the role of independent mediators. However, most 
African States have written constitutions which have 
incorporated in their provisions the Universal Decla
ration of Human Rights; they guarantee the independ
ence of the judiciary, and a number of statutory 
provisions are available to safeguard individual free
doms and rights. 
The Canadian Human Rights Commission 

635. The Canadian Human Rights Act, which en
tered into force on 14 July 1977, brings the law under 
one single statute and entrusts its administration to a 
single independent body, the Canadian Human Rights 
Commission. The Commission is mainly responsible 
for the protection of human rights and fundamental 
freedoms. At any time after a complaint is lodged the 

"'In connection with the Constitution of Yugoslavia of 1974, see 
D. Kulic, "The Yugoslav Federation m the 1974 Constitution". Jahr
buch des Offent!tchen Rechts der Gegenwart (Tubingen, Mohr, 19711), 
New Series, vol. 25, pp. 211-219. 
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Commission may set up a tribunal of human rights to 
consider it. 

636. The Commission may designate a person to 
investigate a complaint. It is also empowered to assure 
remedies against acts of racial discrimination. Any in
dividual or group of individuals having reasonable 
grounds for believing that a person is engaging or has 
engaged in discriminatory practice may file a complaint 
with the Commission. And, what is very important, the 
Commission may itself initiate a complaint when it has 
reasonable grounds for believing that a person is en
gaging or has engaged in discriminatory practice. 

637. The above-mentioned human rights tribunal 
has very broad powers. For example, it may, inter alia, 
in accordance with subsection 41 (2) and (3) of the Act 
in question, make an order against a person found to 
be engaging or to have engaged in discriminatory prac
tice to cease the said practice and to take measures to 
prevent the same or a similar practice occurring in the 
future; it may compensate the victim for the wages he 
was deprived of and any expenses incurred as a result 
of the discriminatory practice, etc. 

638. Further, if the tribunal finds that a person has 
engaged in a discriminatory practice wilfully or reck
lessly, or that the victim of the discriminatory practice 
has suffered in respect of feelings or self-respect as a 
result of the practice, it may order the person to pay 
compensation to the victim, not exceeding five thou
sand dollars. 359 

The "Office Lokpal" in India 
639. In parts of the third world, certain States have 

devised institutions similar to the ombudsman with 
some modifications to suit their respective needs and 
experiences. For example, in India, an "Office Lokpal" 
(Protector of the People) is being set up to inquire into 
allegations of misconduct against public men; it in
cludes a member of the Council of Ministers for the 
Union and a member of either House of Parliament. 
Lokpal has an independent investigating machinery 
and reports to Parliament. In a number of states, of
fices of "Lakayuktas" (Commissioners of the People) 
are functioning to inquire independently into acts of 
corruption and other abuses of authority by public 
officials. 360 

(j) Hierarchical review within the administration itself 
640. The first remedy lies in internal control within 

the administration. This remedy is well known in many 
countries, regardless of their socio-economic, political 
and legal systems. 

641. In this connection, reference should be made 
to the recours gracieux in Belgian, French and Greek 
law, which is a recourse addressed to the wrongdoer 
himself. However, this is not a very effective remedy 
since the official concerned is not likely to be inclined 
to change his decision. More important is the recourse 
to the higher authority, i.e. the recours hierarchique; 
but the higher authority may not wish to upset the 

359 See the fourth periodtc report ~nbnutted by Canada to the 
Committee on the Elimination of Ractal Discrimmation (CERD/C/ 
52 of 4 December 1978). 

'""Seminar on National and Local Institutions . . . (ST/HR/ 
SER.A/2), para. 64. 



decision of the lower authority, and may indeed have 
been responsible for the instructions in accordance with 
which the decision was made. For administrative acts 
of the decentralized authorities (provinces, communes, 
etc.) the auto rite de tutelle exercises some control in 
Belgium; in some circumstances this protection is avail
able to the individual in cases of exces de pouvoir. 

642. According to article 29 of the Constitution of 
Cyprus, everyone may address complaints and petitions 
to the authorities, who must reply in writing within 30 
days, otherwise recourse may be made to the admin
istrative court. The same recourse to the administrative 
authorities can be made by a person dissatisfied with 
the result of his complaint. 361 

(k) Review by various boards and other authorities 
643. Under this heading may be classified a number 

of administrative boards that exist in certain coun
tries-Belgium, for example-for the purpose of deal
ing with disputes on a wide range of matters, including 
social insurance and payments to war victims. 

644. Furthermore, in certain other countries, in
cluding the United Kingdom of Great Britain and 
Northern Ireland, a number of administrative tribunals 
have been set up under various statutes, dealing for 
instance with social and industrial insurance, national 
health services and taxation. In general there is a right 
of appeal, on matters of law, to the High Court. 

(1) The rule of personal responsibility 
645. In some countries-the United Kingdom, for 

example-all government officials and police officers 
are personally liable for wrongful acts; that is to say, 
a civil action for damages can be brought against them 
in the ordinary courts for any such act. 

646. In the case of police officers, who are not 
regarded as the servants of the police authority in cer
tain countries, the only remedy is by an action against 
the individual officer, but in fact the police authority 
stands behind the officer in the event of damages being 
payable in respect of acts done in the course of his 
police duties. 

647. In the opinion of the Special Rapporteur, civil 
liability for infringement of the human rights of the 
individual may be afforded in the following three ways: 

(a) By making only the official liable; 
(b) By making only the State liable; or 
(c) By making both the official and the State liable. 
648. The criminal responsibility of the official is an 

effective indirect means of control of the administra
tion, because a verdict of guilty might also have civil 

361 For the English text of the Constitution of the Republic of 
Cyprus, see the White Paper on Cyprus presented to the United 
Kmgdom Parliament m Julv 1960: Crpru.1. Cmd 1093 (london. H M 
Stationery Office, 1960), pp. 91 ff. For further details, see the paper 
(WP/12) presented by Mr. M. Triantafyllides to the United Nations 
seminar on judicial and other remedies against the abuse of admini
strative authority, with special emphasis on the role of parliamentary 
institutions, held at Stockholm from 12 to 25 June 1962. See also E. 
A. Daes, "Protection of minorities under the International Bill of 
Human Rights and the Genocide Convention", in Xenion: Festschrift 
fur Pan. J. Zepos (Athens, Ch. Katsikalis, 1973), voL II, pp. 49-
50. 
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and administrative consequences and would have a de
terrent effect. 362 

(m) The rule of State responsibility363 

649. In addition to the rule of personal responsi
bility, there should exist State responsibility. 

650. State liability should depend upon certain re
quirements, for example, upon proof of lawfulness. 

651. In the opinion of the Special Rapporteur, the 
administration should be completely responsible for 
the acts of its agents. Individuals affected should be 
able to approach either the ordinary courts or the 
administrative courts, or other competent organs or 
authorities, in order to obtain redress for harm 
suffered. 

652. For example, under article 172 of the Consti
tution of Cyprus, the liability of the Republic for dam
age caused by its officers or authorities is recognized, 
and under article 146 (6) any person who has been 
successful before the Supreme Constitutional Court in 
an administrative recourse may proceed afterwards to 
file a claim for damages or other relief. Both the above 
matters are within the competence of the ordinary 
courts. 

B. Procedures and remedies at the regional level 
1. CouNCIL oF EuROPE-CoNvENTION FOR THE PROTEC

TION OF HUMAN RIGHTS and FUNDAMENTAL FREE
DOMS (EUROPEAN CONVENTION ON HUMAN RIGHTS )364 

653. The Council of Europe365 was set up in 1949 
in response to the post-war demand for European 
unity. The fundamental aim of the Council is to achieve 
greater unity between its members by the conclusion 
of agreements and by initiating common action in all 
fields, except military. Respect for the rule of law and 
the protection of human rights are basic conditions of 
membership of the Council of Europe. Safeguarding 
the rights and freedoms of the individual is considered 

362 See Semmar on National and Local Institutions ... (ST/HR/ 
SER.A/2), para. 49. 

363 See the paper by M. Triantafyllides (WP/12) referred to in 
footnote 361 above, pp. 21-22. 

364 See also introduction paras. 115-122. 
365 The Council of Europe is a peaceful association of democratic 

States (not, be it noted, a military alliance, as is NATO) which 
proclaimed their faith in the rule of law and their devotion to the 
spintual and moral values which are the common heritage of their 
peoples. Th1s aspect of the matter was well summarized when the 
European Convention on Human Rights was signed at the SIXth 
session of the Committee of Ministers in Rome on 4 November 1950. 
Mr. Sean McBride. the Irish Minister for External Affairs, said, inter 
alia, on that occasion: 

"The present struggle is one which is largely being fought in the 
minds and consciences of mankind. In this struggle, I have always 
felt that we lacked a clearly defined charter which set out unam
biguou~ly the rights which we democrats guarantee to our people. 
This Convention is a step in that direction"; 

and another great European, Mr. Robert Schuman, Foreign Mimster 
of France. said: 

"This Convention which we are signing is not as full or as precise 
as many of us would have wished. However, we have thought it 
our duty to subscribe to it as 1t stands. It provides foundations on 
which to base the defence of human personality agamst all tyr
annies and against all forms of totalitarianism." 

See A. H. Robertson, Human Rights in Europe 2nd. ed. (Man
chester, Manchester University Press, 1977), pp. 4-5. 



by the organs of the Council of Europe as the pre
requisite of democracy. 

654. The European Convention on Human Rights 
entered into force on 3 September 1953 and is now 
binding on 20 West European States. 

655. The European Convention has been seen as 
the first essay in giving specific legal content to human 
rights in an international agreement, and combining 
this with the establishment of machinery for supervi
sion and enforcement. 

656. The first innovation in the Convention is that 
the Contracting Parties undertake to secure the rights 
and freedoms set out therein, not only to their own 
nationals and the nationals of the other contracting 
parties but to all persons within their jurisdiction. 

657. It should also be mentioned that there is a 
comprehensive clause against discrimination on 
grounds of race, colour, sex, religion, etc. The result 
is that the European Convention protects all persons 
in the European countries, regardless of their race, 
religion or colour; it has, for example, been applied to 
an Algerian in the Federal Republic of Germany. 

658. The rights and freedoms safeguarded in the 
European Convention36~ are basically taken from the 
list of civil and political rights set out in the Universal 
Declaration. 

659. The scheme of part III of the International 
Covenant on Civil and Political Rights and the relevant 
provisions thereof correspond broadly to section I and 
the provisions thereof of the European Convention. 367 

660. The provisions of section IV of the European 
Convention relate to the powers and procedures of the 
European Court of Human Rights. All petitions, 
whether by a State under article 24 of the Convention 
or by an individual under article 25, must first be sub
mitted to the European Commission of Human Rights, 
which decides the question of "admissibility'' on cri
teria expressly set out in articles 26 and 27. The Com
mission also makes investigation with the object mainly 
to assist the parties, as far as is practicable, to reach a 
friendly settlement within the framework of the Euro
pean Convention and draws up a report containing a 
brief statement of the facts and the solution reached 
or, failing a friendly settlement, a statement of the facts 
and of the opinion of the Commission as to whether or 
not those facts disclose a breach of the European Con
vention. Only the Committee of Ministers or the Court 
can take a binding decision on the merits of an 
application. 

661. The right to bring a case before the European 
Court of Human Rights under article 44 of the Euro
pean Convention is vested only in the States parties 
and the European Commission, subject to the further 
condition that the State party concerned has accepted 
the compulsory jurisdiction of the European Court. 

662. Since an individual cannot bring a case before 
the European Court and cannot a priori be a respon-

360 For the text of the European Convention on Human Rights 
and its five Protocols, see Council of Europe, European Convention 
on Human Rights· Collected Texts (Strasbourg, 1978), pp. 101-136. 

367 Compare, for example, articles 2, 3 and 4 of the European 
Convention on Human Rights with articles 6, 7 and 8 of the Inter
national Covenant on Civil and Political Rights. 
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dent there, an applicant under article 25 of the Euro
pean Convention is not a party to the proceedings 
before the Court. The European Court resolved the 
problem of the representation of an individual appli
cant before it in the Lawless case. 368 While recognizing 
the force of the precedents invoked by the European 
Commission on the role of individuals before interna
tional tribunals,369 the European Court found that none 
of them covered the case of an individual proceeding 
against his own Government, and that the solution to 
the problem must be looked for in the special nature 
of the procedure prescribed in the European 
Convention. 

663. The European Court considered that the 
means it had at its disposal for this purpose were the 
report of the Commission and observations made to 
the Court, orally or in writing, by delegates of the 
Commission and, finally, evidence given by the appli
cant before the Court as a witness under rule 38 (1) of 
the Court's rules of procedure. 

664. Thus, the enforcement provisions of the Euro
pean Convention on Human Rights-which, unlike the 
International Covenant on Civil and Political Rights, 
provides a judicial forum and confers the right of "in
dividual application", not provided for in the above
mentioned Covenant but in the Optional Protocol 
thereto370-are apparently better in securing the right 
to personal liberty, but it is doubtful if the European 
Court of Human Rights, which can, under article 50 of 
the European Convention, "if necessary, afford just 
satisfaction to the injured party", can order release 
from unlawful detention. Article 5 ( 4) of the European 
Convention envisages such a remedy, which, however, 
is apparently to be available in a national forum, in 
view of the provisions of article 1 of the Convention. 

665. Nevertheless, the concept "just satisfaction" 
has still to receive careful consideration by the Euro
pean Court. In any case the European Court is likely 
to give the "interpretation" that is most appropriate in 
order to realize the aim and achieve the object of the 
European Convention. The combined effect of articles 
1 and 60 of the European Convention requires mu
nicipal law to be so construed as not to limit or to 
derogate from any of the rights and freedoms ensured 
by the Convention. 371 

666. In this respect, the courts of some European 
countries which are parties to the European Conven
tion have shown a remarkable adaptability in so far as 

36" European Court of Human Rtghts, "Lawless" Case (Merus), 
Judgment of 1st July 1961 (Publications of the European Court of 
Human Rtghts, Series A, Judgments and Decisions 1960-61). See the 
comments of the Council of Europe m para. 98 (26)-(29), above. 

369 See Effects of Awards of Compensation Made by the Umted 
Nations Administrative Tribunal, Advisory Opinion of July 13th, 
1954; l.C.J. Reports 1954, p. 47; and Judgments of the Admimstrative 
Tribunal of the 1LO upon Complaints Made against Unesco, Advisory 
Opinion of October 23rd, 1956; l.C.J. Reports 1956, p. 77. 

370 See paras, 744-786 below. 
371 R. Pinto, "Consequences of the applications of the ConventiOn 

in municipal and international law", in A. H. Robertson, ed., op. 
cit., p. 276. 



the effect of the European Convention on the national 
legal system is concerned. 372 

667. The enforcement of any order made by the 
European Court is the responsibility of the Committee 
of Ministers under article 54 of the European 
Convention. 373 

2. INDIVIDUAL RIGHTS AND REMEDIES IN EUROPEAN 

CoMMUNITY LAw 

668. The status of the individual in the substantive 
law of the European Communities is determined by 
the fact that so far as the individual is concerned, the 
Treaties, in particular the Treaty of the European 
Economic Community (hereinafter referred to as 
EEC), contain basically three different kinds of pro
visions. A first category of provisions do not go beyond 
the traditional concept of an international treaty obli
gation. They create mutual rights and obligations be
tween the member States only. They are not directly 
applicable to individuals; and if they affect individuals 
at all they can only do so indirectly, i.e. as a result of 
national implementation and as national, not Com
munity, measures. A second category of provisions are 
addressed to Community institutions only, requiring 
them to adopt implementing measures in realization of 
a Community objective specified in the Treaty. Indi
viduals are affected not by the Treaty provisions them
selves but by the implementing measures (the so-called 
secondary legislation). These measures may be of two 
different kinds, i.e. directly applicable and not directly 
applicable. The latter provisions may affect individuals 
only if and when further implemented by the member 
State to which the measure is addressed. A third cat
egory of provisions were originally addressed to and 
created obligations for the member States only, but 
were subsequently declared by the European Court of 
Justice (hereinafter rderred to as the Court of Justice) 
to be of such a nature as to produce direct effects in 
the legal relations between the member States and 
individuals. These apply to individuals directly, i.e. 
without legislative intervention by the member States, 
creating for them rights enforceable in the municipal 
courts. Such directly applicable Community provisions 
have an overriding effect over conflicting national rules 
whether laid down in ordinary statutes or in the con
stitution itself. 

669. The status of the individual in substantive 
Community law determines his position with respect to 
remedies. 

670. The main consideration is that besides other 
individuals, there are two main actors on the Com
munity scene against which the individual may wish to 
seek protection: the Community institutions (i.e .. the 
Council and the Commission) and the member States. 

''' F01 example. the United Kmgdom Court of Appeal oh>erved 
in 1969 in the Corocraft case that "it is the duty of these courb to 
construe our legislation so as to be in conformity With internatwnal 
law and not m conflict with it''. Corocraft, Ltd. and Another v. Pan 
Amencan Airways, Inc. (The All England Law Reports, 1969 
(London, Butterworths. 1969). vol. 1, p 87). 

371 In connection with the European ConventiOn on Human Rights 
and natural per>ons in public law. see J. Velu, "La Convention 
europeenne des droits de l'homme et les perwnnes morales de droit 
public". in Miscellanea W. f. Ganshof van der Meersch (Brussels, 
Bruylant. 1972). vol. I. pp 589-617. 
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671. Individuals have a dual system of remedies, 
i.e. before the Court of Justice and before national 
courts. 

672. Of the three categories of subjects of Com
munity law, an individual can cite before the Court of 
Justice only one: the Community institutions (Council 
and Commission). Apart from a few exceptional cases, 
he cannot cite member States or other individuals. 

673. Actions brought against Community institu
tions in the Court of Justice may have the ultimate 
objective of compelling member States to put an end 
to their infringement of Community provisions. 

674. The European Treaties themselves contain no 
explicit provisions for the protection of the basic rights 
of the individual as such. Only in so far as it was 
thought that in their normal course of business the 
Communities might interfere with certain basic econ
omic and social interests of the individual, or in order 
to achieve a Community objective, have safeguards 
been built into the Treaties. 374 For example, the Euro
pean Economic Community Treaty provides for a gen
eral prohibition of discrimination on grounds of 
nationality for the protection of industrial and com
mercial property: for the protection of existing systems 
of property ownership; for the principle of the equality 
of sexes (equal pay for equal work). The problem of 
rights first arose before the European Court in cases 
where German undertakings invoked the fundamental 
rights provisions of their national Constitution in order 
to evade obligations imposed by Community 
institutions. 

675. The Court of Justice has affirmed the su
premacy of Community law over national constitutions, 
expressly ruling out the possibility of individuals invok
ing national fundamental rights guarantees against the 
overriding effect of a Community provision. 375 

676. While the above-mentioned decision was 
necessary to preserve the unity and supremacy of Com
munity law, it made apparent the existence of a gap in 
the system of protecting individuals. 

677. The Court of Justice has taken it upon itself 
to fill the gap. In an earlier case and in a different 
context, the Court observed that the fundamental 
rights of the individual were enshrined in the general 
principles of Community law and protected by the 
Court of Justice. 376 

6 78. While reaffirming its earlier statement that re
spect for fundamental rights forms an integral part of 
the general principles of law, the Court added the new 
element that the protection of such rights is also in
spired by the constitutional traditions common to the 
member States and hence it must be ensured within 

3
'' See A G. Toth. Legal Protection of Individuals mthe European 

Commw1llle5 (Amsterdan. North-Holland Pubh>hing Co .. 1978), 
vol. I. p 107. 

"' See Cour de justice des Communautes europeennes, Recueil de 
Ia Jurisprudence de Ia Cour, vol. XVI. 197~9, Affaire 11-70, arret 
de Ia Cour du 17 decembre 1970, p. 1135. With respect to the 
primacy of Community law, see, in particular. Lord Mackenzie 
Stuart. The European Commwuties and the Rule of Law, The Ham
lyn Lectures. 29th senes (London, Stevens, 1977), pp. 16--18. 

37
" Cour de JUstice des Communautes europeennes, Recueil de /a 

Jurisprudence de /a Cour, vol. XV, 1969-5, Affaire 29-69, arret de 
Ia Cour du 12 novembre 1969, p. 425. 



the framework of the Community's structure and 
objectives. 

679. The rights guaranteed by Community law can
not constitute unfettered prerogatives but must be 
viewed in the light of the social function of the activities 
protected. Just as in the national legal systems basic 
rights are safeguarded subject to the limitations dic
tated by general welfare, so within the Community 
legal order they are subject to certain limits justified 
by the overall objectives pursued by the Communities 
provided that their substance is left untouched. 

680. Accordingly, it would seem that while the le
gal basis for the protection of fundamental rights lies 
in the general principles of law and the common con
stitutional traditions of the member States, the particu
lar rights themselves that are the subject of protection 
can be ascertained from the national constitutions and 
the relevant international conventions377 or treaties rat
ified by all the member States. 

681. The fact that the European Convention on 
Human Rights is binding on the European Communi
ties has two significant consequences. The first is that 
any individual who feels that an act of the institutions 
has infringed one of the rights protected by the Euro
pean Convention now has two different systems of 
remedies open to him: that set up by the European 
Convention and that created by the Community Trea
ties. However, the individual can avail himself of the 
former only after he has exhausted all domestic rem
edies, according to the generally recognized rules of 
international law, and within a period of six months 
from the d~te on which the final decision was taken. 378 

682. In this respect, the domestic remedies will be 
exhausted only after the Court of Justice has rendered 
its decision. 

683. The fact that all the member States have not 
recognized the competence of the European Commis
sion of Human Rights to receive individual petitions 
under article 25 of the European Convention379 and 
have not accepted the compulsory jurisdiction of the 
European Court of Human Rights under article 48 of 
that Convention may cause difficulties. 

684. The second consequence that follows from the 
binding nature upon the Communities of the European 
Convention is that the Court of Justice must regard the 
standards of protection laid down in the European 
Convention as a yardstick not only in reviewing the 
legality of the acts of the institutions but also in assess
ing the compatibility with Community law (which now 
includes the principles enshrined in the Convention) of 
the conduct of member States. 

685. Accordingly, the Court of Justice may exam
ine, in cases properly brought before it, any infringe
ment of a fundamental right by a national authority at 
least to the extent to which the right alleged to have 
been infringed may involve a human value of an econ
omic or social nature whose protection falls within the 
specific objectives and provisions of primary or sec
ondary Community law. For example, any infringe-

'"" Including the European Convention on Human Rights. 
3
'" European Convention on Human Rights. art. 26. 
"" See Council of Europe. The R1ghts of the European Citizen 

(Strasbourg, 1961), pp. 42-46. 
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ment of the limitations placed by Community law on 
the discretionary power of the member States to con
trol aliens380 on grounds of public policy under articles 
2 and 3 of Directive 64/221 must be assessed in the 
light of the more general principle enshrined in the 
various provisions of the European Convention381 that 
no restriction in the interests of national security or 
public safety shall be placed on the rights and freedoms 
of the individual other than such as are in accordance 
with the law and are necessary in a democratic society. 

686. The Court of Justice has so far affirmed, ex
plicitly or by implication, the protection within the 
framework of Community law of the following funda
mental rights of the individual: right to equal treat
ment, or prohibition of discrimination on grounds of 
nationality or sex; right to freedom of movement for 
persons, services and capital; right to ownership; right 
freely to choose and practise a trade or profession; 
right to freedom of association, including the right to 
form and join trade unions; right to freedom of 
religion; right to freedom of election. 

687. Thus, the Court of Justice has recognized 
some rules and principles which qualify as "superior 
rules of law designed to protect the individual" and 
whose violation by the institutions is capable of estab
lishing the liability of the Communities. 

688. It should, however, be made clear that as re
gards protection vis-a-vis member States, individuals 
are denied any direct redress at Community level as 
they cannot cite member States before the Court of 
Justice. They can, on the other hand, institute pro
ceedings against the injurious measure or practice in 
the national courts and, in the framework of such pro
ceedings, invoke the jurisdiction of the Court of Justice 
to interpret the Community provision infringed by the 
measure or practice. 

3. PROCEDURES AND REMEDIES AVAILABLE ro INDIVIDUALS 

IN THE INTER-AMERICAN SYSTEM 

(a) Some preliminary observations 
689. In 1945, human rights became of inter-Amer

ican concern. At the Inter-American Conference on 
Problems of War and Peace (the ''Chapultepec Con
ference''), Guatemala demanded that collective non
recognition be used as a weapon against anti-demo
cratic Governments on the ground that such regimes 
endangered the peace and solidarity of the hemisphere 
and were the primary cause of the denial of the rights 
of man. 3

R
2 This proposal was ultimately forgotten. Col

lective action against the internal regime of a fellow 
American State would conflict with the most funda
mental principle of the Americas-the doctrine of 
non-intervention. Instead of the above-mentioned 
Guatemalan proposal, the Conference adopted a weak 

""See Baroness Elles, International Provisions Protectmf( the Hu
man R1ghts of Non-Citizens (United Natiom. publication, Sale; No. 
E.80.XIV.2), pp. 13-14. 

"' Articles 8, 9, 10 and 11 of the European Convention on Human 
R1ghts and article 2 of Protocol No. 4 to the Convention. 

''' See Inter-Amencan Conference on Problems of War and Peace, 
Mexico City. February 21-March 8, 1945: Report submitted to 1/ze 
Govermng Board of the Pan Amencan Unwn by the Director-General 
(Wa;hington, D C , Pan American Union, 1945); and Pan American 
Union, Handbook for Delegate; to the Nmth International Confer
ence of American States, 88-89 (1947). 



resolution on "International protection of the essential 
rights of man". 383 It declared adherence to those inter
national law principles for the safeguarding of essential 
human rights and vaguely supported a system of inter
national protection for these rights. 

690. After the above-mentioned Conference, Ed
uardo Rodriguez Laretta384 called for collective inter
vention to assure democracy in the Americas. "Peace", 
he said, ''is safe only where democratic principles of 
government prevail. " 385 The Laretta Doctrine was also 
rejected by the majority of American Governments on 
the basis of a number of arguments related, in particu
lar, to the concepts "democratic government'' and 
"non-democratic government'' and to the equation of 
democracy with peace. 

(b) Charter of the Organization of American States 
691. When the American States met in 1948 at 

Bogota, Colombia, to reconstitute the inter-American 
system, they had before them the Inter-American 
Treaty of Reciprocal Assistance, 386 the so-called Rio 
Treaty, adopted in 1947. In its preamble, this Treaty 
affirmed, inter alia, ''as a manifest truth ... that peace 
is founded on justice and moral order and, conse
quently, on the . . . protection of human rights and 
freedoms''. 

692. This treaty provided no sanctions or measures 
of enforcement to be taken against a State violating 
human rights. 

693. There was a strong sentiment in Bogota for 
the creation of an inter-American norm for the respect 
and observance of human rights. 

694. Power would be granted to the inter-American 
system to enforce the norm. 387 

695. Thus, in 1948 the loose affiliation previously 
carried out through the Pan American Union was 
transformed into the Organization of American States 
(OAS), whose Charter made it clear that one of the 
essential foundations of this regional organization was 
the doctrine of non-intervention. 388 

696. The OAS Charter set forth rather general and 
idealistic statements of human rights. 

697. Thus, the preamble states that "the true sig-

383 Inter-Amencan Conference on Problems of War and Peace 
. (see note 382), appendix A, resolution XL 

"
4 Eduardo Rodriguez Laretta was Mimster for Foreign Affairs of 

Uruguay at that time. He followed Kant's thesis equating interna
tiOnal peace With a republican form of government for all States. 

3
"

5 Pan American Union, ConsultatiOn of the Government of Uru
guay and Replies of the Governments on the Parallelism between 
Democracy and Peace, the InternatiOnal Rights of Man and Collec
tive Actwn in Defense of Those Principle~ (May 1946). 

3
"

6 See Inter-American Conference for the Mamtenance of Conti
nemal Peace and Security, Rw de Janeiro, August 15-September 2, 
1947· Report on the Results of the Conference, Submitted to the 
Governmg Board of the Pan American Unwn by the Dtrector-General 
(Washington, D.C.. Pan American Union, 1947), appendix A. 

3
"

7 See Pan American Union, Inter-American Juridical Committee 
Report to the Inter-American Council of Jurists concerning Resol
ution XXXI of the Conference of Bogota (1949), p. 2. See also 
above, introductiOn, paras 125-126. 

388 See D.T. Fox, "Doctrinal development in the Americas: from 
non-interventiOn to collective support for human rights", New York 
University Journal of international Law and Politics, vol. I, No. 1 
(April 1968), p. 48. 

15X 

nificance of American solidarity and good neighborli
ness can only mean the consolidation on this continent, 
within the framework of democratic institutions, of a 
system of individual liberty and social justice based on 
respect for the essential rights of man". This thought 
is further amplified in the statement of principles con
tained in article 5 of the Charter: "The solidarity of the 
American States and the high aims which are sought 
through it require the political organization of those 
States on the basis of the effective exercise of repre
sentative democracy". States supporting inter-Ameri
can protection of human rights were not content with 
the above-mentioned statement of principles for the 
protection of human rights. 

698. Thus, a resolution was adopted entitled 
"American Declaration of the Rights and Duties of 
Man" _389 

699. This Declaration is to be found in the Final 
Act of the Ninth International Conference of American 
States, held at Bogota, Colombia, in 1948. 

700. In the preamble of the Declaration, the Amer
ican peoples have, inter alia, ''acknowledged the dig
nity of the individual" and the fact that "their national 
constitutions recognize that juridical and political in
stitutions, which regulate life in human society, have 
as their principal aim the protection of the essential 
rights of man ... ". 

701. Again, it was not the intention of its authors 
to create a legally binding bill of rights. 

702. The idea of Kant and Laretta, referred to 
above, in relation to the parallelism between democ
racy and respect of human rights, on the one hand, 
and peace, on the other, found expression again in 
1959 at the Fifth Meeting of Consultation of Ministers 
of Foreign Affairs, which was called to consider prob
lems of political unrest in the Caribbean and the effec
tive exercise of representative democracy in the 
hemisphere. 

703. The Declaration of Santiago, Chile,390 in
cludes freedom of the press, radio and television and, 
in general, freedom of information and expression 
among the essential conditions for the existence of a 
democratic regime 0 

704. The American Governments were also called 
upon to ensure a system of freedom for the individual 
and social justice based on respect for human rights 
and to protect by effective judicial procedures those 
human rights contained in domestic legislation. 

(c) Inter-American Commission on Human Rights 
705. Also at the Fifth Meeting of Consultation of 

Ministers of Foreign Affairs in 1959, the issue of safe
guarding human rights to protect the stability of the 
continent finally resulted in the creation of an Inter
American Commission on Human Rights composed of 
seven members, elected by the Council of the Organ-

389 See above, introduction, para. 126 and note 73. 
390 See Fifth Meeting of Consultation of Ministers of Foreign 

Affairs, Santiago, Chile, August 12-18, 1959: Final Act, OAS, Offi
cial Records, OEA/Ser.C/11.5 (Washington, D.C., Pan American 
Umon, 1960), resolution I. 



ization.391 The aims of the Inter-American Commission 
were to promote respect for human rights by preparing 
studies and recommendations on progressive measures 
in favour of human rights, and also to serve OAS as 
an advisory body?92 Nothing was said of the protection 
of human rights and, moreover, the important power 
to consider petitions from individuals and organizations 
failed to gain the approval of the Council of the 
OAS.393 The Inter-American Commission was estab
lished as "an autonomous entity of the Organization of 
American States". 

706. In 1967, the Protocol of Buenos Aires 
amended the Charter of OAS and established the 
Inter-American Commission on Human Rights as the 
consultative organ of OAS on human rights. The basic 
function of the organ was declared to be to promote 
the observance and protection of human rights. 394 

(d) American Convention on Human Rights 
707. The American Convention on Human 

Rights395 recognizes the above-mentioned Inter-Amer
ican Commission on Human Rights as one of the or
gans-the other being the Inter-American Court of 
Human Rights-with competence relating to fulfilment 
of the obligations made under the Convention. 

708. The membership of the Inter-American Com
mission on Human Rights continues to be seven, as 
provided in article 34 of the American Convention on 
Human Rights. However, the members are to be 
elected in a personal capacity by the General Assembly 
of OAS from a list of candidates proposed by member 
States. 

709. Among the main functions and powers of the 
Inter-American Commission are "to take action on 
petitions and other communications pursuant to its au
thority, under the provisions of Articles 44 through 51" 
of the Convention; and "to submit an annual report to 
the General Assembly of the Organization of American 
States" (art. 41 (f) and (g)). 

710. Under article 44 of the Convention, "any per
son or group of persons ... may lodge petitions with 
the Commission containing denunciations or com
plaints of violation of this Convention by a State 
Party''. 

391 See A. P. Schreiber, The Inter-American Commission on Hu
man R1ghts (Leiden, Sijthoff. 1970), pp. 41-49; J. A. Cabranes, 
"Human rights and non-intervention in the inter-American system", 
Michigan Law Review, vol. 65, No. 6 (April 1967), pp. 1164-1173; 
and above, introduction, para. 127 and note 74. 

392 The statute of the Inter-American Commission on Human 
Rights is contained in Human Rights Journal (Paris), vol. I-1, 1968, 
p. 144 ff. See also, concerning the work of the Inter-American 
Commission on Human Rights, T. C. van Boven, "The United 
Nations Commission on Human Rights and violations of human 
nghts and fundamental freedoms", Netherlands International Law 
Rev1ew, vol. XV, No. 4 (1968), pp. 374-393. 

393 L. R. Scheman, "The Inter-American Commission on Human 
Rights", American Journal of International Law, vol. 59 (1965), 
p. 338. 

394 See United Nations, Treaty Series, vol. 721, p. 364. 
395 Signed on 22 November 1969 by the following States: Chile, 

Colombia, Costa Rica, El Salvador, Ecuador, Guatemala, Hon
duras, Nicaragua. Panama, Paraguay, Uruguay, Venezuela; came 
into force on 18 July 1978. See above, introduction, paras. 128--129 
and note 75. 
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71~1Any State party may, in accordance with ar
ticle 45 the Convention, when it deposits its instru
ment of ra ification of or adherence to the Convention, 
or at any later time, declare that it recognizes the 
competence of the Inter-American Commission to re
ceive and examine communications in which a State 
party alleges that another State party has committed a 
violation of a human right set forth in the Convention. 

712. Admission by the Inter-American Commis
sion of a petition or communication lodged in accord
ance with articles 44 or 45 is subject to the following 
requirements, as laid down in article 46, paragraph 1: 

(a) That the remedies under domestic law have been pursued 
and exhausted in accordance with generally recognized principles of 
international law; 

(b) That the petition or communication is lodged within a period 
of six months from the date on which the party alleging violation of 
his rights was notified of the final judgment; 

(c) That the subject of the petition or communicatiOn is not 
pending before another internatiOnal procedure for ;ettlement; and 

(d) That, in the case of Article 44, the petition contains the 
name, nationality, profession, domicile, and Signature of the person 
or persons or of the legal representative of the entity lodging the 
petition. 

713. Under paragraph 2 of the same article, the 
provisions of paragraph 1 (a) and (b) are not applicable 
when: 

(a) The domestic legislation of the state concerned does not 
afford due process of law for the protection of the right or rights 
that have allegedly been violated; 

(b) The party alleging violation of his rights has been demed 
access to the remedies under domestic law or has been prevented 
from exhausting them; or 

(c) There has been unwarranted delay m rendering a final judg
ment under the aforementioned remedie;. 

714. Article 47 of the Convention establishes the 
reasons for which petitions or communications are in
admissible, while articles 48 to 51 relate to the pro
cedure to be followed by the Commission when it 
receives a petition or communication alleging violation 
of any of the rights protected by the Convention. The 
procedure includes the conduct of investigations, the 
submission of requests for pertinent information and 
the drafting of reports stating the facts and either, if a 
friendly settlement is reached, the solution, or, if a 
settlement is not reached, the conclusions of the Com
mission. If within a period of three months the matter 
has not been settled or submitted by the Commission 
or by the State concerned to the Inter-American Court 
of Human Rights, the Commission may publish the 
report. 

715. Although it was predicted that the American 
Convention on Human Rights would have a significant 
influence on future inter-American efforts to protect 
the rights and freedoms of the individual, some look 
upon such predictions with scepticism, pointing out 
that many of the basic values demanded by the Con
vention are formulated on high levels of abstraction or 
are not legally precise. 396 Furthermore, other writers 
observe that some of the standards provided for by the 

396 See A. van Wynen Thomas and A. J. Thomas, Jr.. "Human 
rights and the Organization of American States". in N. S. Rodley 
and C. N. Ronning, eds., International Law m the Western Hemi
sphere (The Hague, Martinus Nijhoff, 1974), p. 170. 



Convention are not acceptable to all members of the 
OAS.397 

716. Certain parts of the Convention parallel the 
International Covenant on Civil and Political Rights, 
while other provisions vary distinctly. 

717. For example, one of the most important pro
visions of the Convention is that of article 2, which 
reads as follows: 

Where the exercise of any of the rights or freedoms referred to in 
Article I ts not already emured by legi>lative or other provisions, 
the States Parttes undertake to adopt, in accordance with their con
stitutiOnal processes and the provisions of this Convention, such 
legislative or other measures as may be necessary to give effect to 
those nghts or freedoms. 

718. This provision, which corresponds to article 2, 
paragraph 2, of the International Covenant on Civil 
and Political Rights, makes the American Convention 
non-self-executing in all countries which apply this 
doctrine. 39~ 

719. Thus, an attempt to invoke the American 
Convention on Human Rights in a national court, in 
order to assert a right guaranteed by it that is in conflict 
with or not recognized by existing domestic legislation, 
will be rejected on the ground that, without the 
additional domestic legislation envisaged by article 2 of 
the Convention, an individual can derive no rights 
directly from this Convention. 

(e) Inter-American Court of Human Rights 
720. The Inter-American system recognized that if 

human rights were to be protected adequately there 
was a need for international machinery to enforce in
ternational guarantees. 

721. The Ninth International Conference of Amer
ican States, in 1948, resolved that the Inter-American 
Council of Jurists and its permanent Committee, the 
Inter-American Juridical Committee, should give 
thought to a treaty providing for an "Inter-American 
Court to protect the Rights of Man". 

722. After long examination the Juridical Com· 
mittee reported that it was not feasible to create such 
a court because of the lack of substantive law on human 
rights and for certain other reasons. 

723. The Fifth Meeting of Consultation of Minis
ters of Foreign Affairs, held in Santiago in 1959,399 

established the Inter-American Commission on Human 
Rights and issued orders to the Inter-American Council 
of Jurists to prepare draft conventions on human rights. 
The conventions were to include not only the Inter
American Commission on Human Rights but also 
another supranational mechanism to guarantee those 
rights-an Inter-American Court of Human Rights. 

724. These two organs for protection of human 

307 See, among others, K. Vasak, La protection internationa/e des 
drolts de /'homme sur /e continent americain: la Commission inter
amencame des droits de l'homme (Paris, Ltbrairie generale de droit 
et de jurisprudence, 1968). 

39
' See T. Buergenthal. "The Amencan Convention on Human 

Rights: an illuswn of progress", in Mtscel/anea W. f. Ganshof van 
der Meench (Brussel>. Bruylant, 1972). vol. I, pp. 392-393. 

349 See Fifth Meeting of Consultatwn of Mimsters of Foreign 
Affairs, Santwgo, Chile, August 12-18, 1959: Fmal Act. OAS. Offi
cial Records, OEA/SER.CIII.5 (Washmgton. D.C., Pan American 
Union 1960), resolutions VIII and IX. 
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rights and fundamental freedoms are established by the 
American Convention on Human Rights.4()(1 

725. If the Inter-American Commission on Human 
Rights is unable to bring about a settlement, the Con
vention establishes judicial machinery for implemen
tation of the Convention, thereby attempting to 
remove human rights one step further from the political 
arena and place them under the jurisdiction of an in
dependent juridical organ. 

726. Articles 52 to 69 of the Convention provide 
for the organization, jurisdiction, functions and pro
cedures of the Inter-American Court of Human Rights. 

727. Thus, the Court consists of seven judges 
elected in an individual capacity from among jurists of 
the highest moral authority and of recognized com
petence in the field of human rights. 

728. Under article 71 of the Convention, "the pos
ition of judge of the Court or member of the Commis
sion is incompatible with any other activity that might 
affect the independence or impartiality of such judge 
or member ... ". 

729. The judges of the Court are never to be held 
liable for any decisions or opinions issued in the exer
cise of their functions. 

730. Nevertheless, the General Assembly of OAS, 
at the request of the Commission or the Court, may 
determine sanctions to be applied against members of 
the Commission or judges of the Court when there are 
justifiable grounds for such action. 

731. Under chapter VIII, section 2 (Jurisdiction 
and functions) of the Convention, the Court's jurisdic
tion is limited to States parties which have recognized 
the jurisdiction of the Court as binding in all matters 
relating to the interpretation or application of the Con
vention. Such recognition may be made uncondition
ally, on the principle of reciprocity, for a specific 
period, or for a specific case. 

732. The Court also has a consultative function. 
Any organ of OAS as well as any member State of 
OAS-thus consultation is not limited to the signato
ries of the Convention-may request from the Court 
an interpretation of the Convention or any other con
vention concerning the protection of human rights in 
the American States. This would include interpretation 
of the International Covenants on Human Rights. In 
particular, a member of OAS may request an opinion 
of the Court regarding the compatibility of any of its 
domestic laws with these international instruments. 

733. The jurisdictional clause states that ratifying 
States will accept as binding all decisions of the Court 
relating to the interpretation of the American Conven
tion on Human Rights. Nevertheless, the Convention 
states that the Court's jurisdiction covers only States 
parties to the Convention which have accepted the 
Court's jurisdiction. If it is argued that this consultation 
is merely a "function" of the Court and cannot be 
considered jurisdictional because there is no contro
versy, the logical conclusion should be that the opinion 
of the Court in either case must be completely non
binding on members and non-members alike. 4

u
1 In any 

4
"' See para. 707 above. 

401 See Thomas and Thomas, lac. cit., p. 190. 



case it would be contrary to international law to de
mand that non-ratifying States be bound by an advisory 
opinion; nor could the Court require that the United 
Nations accept its interpretation of the International 
Covenants. Accordingly, only when treaty interpret
ation falls within the context of a case or controversy 
would ratifying States be bound by the Court's 
interpretation. 

734. After a State has accepted the Court's juris
diction, the dispute must be submitted to the Court 
either by the State or States involved or by the Inter
American Commission on Human Rights, and the pro
ceedings before the Commission as outlined in articles 
48-50 of the Convention must have been completed 
(Convention, art. 61). 

735. In particular, the Convention denies the in
dividual petitioner direct access to the Inter-American 
Court of Human Rights. The Commission must first 
have investigated the merits of the case, made a pre
liminary adjudication as to the admissibility of the com
plaint, attempted, but failed, to bring about a friendly 
settlement, and drawn up a report of its conclusions, 
proposals and recommendations. Even if all the 
above-mentioned prerequisites are fulfilled, it is still 
within the Commission's discretionary power to decide 
whether it will refer a case to the Court. 

736. Thus, the Convention attempts to rebalance 
claims relating to the traditional sovereignty of nations 
against individual claims that sovereign nations are vi
olating internationally protected human rights. 

737. The Convention has certain dissimilarities and 
some similarities with the European Convention on 
Human Rights. For example, it contains no provision 
stating that a dispute as to whether the Inter-American 
Court has jurisdiction shall be settled by decision of 
the Court. In contrast. article 49 of the European Con
vention includes such a provision. The American Con
vention copies the European Convention in that it 
requires the regional Inter-American Commission to 
appear in all cases before the Court (art. 57). 

738. The Inter-American Court is required to give 
reasons for its judgement and judges may issue con
curring or dissenting opinions (Convention, art. 66). 

739. If the Court finds that there was a breach of 
the Convention, it shall then rule that the victim of the 
violation be restored to his rights by the respondent 
State and, if appropriate, that he be paid a fair com
pensation for the denial of his rights (Convention, art. 
63). 

740. These compensatory damages may be exe
cuted in the country concerned in accordance with 
domestic procedures governing the execution of judge
ments against the State (Convention, art. 68). 

741. The Convention states that the "parties to the 
case shall be notified of the judgment of the Court" 
(art. 69). The question that arises is whether a person 
complaining of violation of his human rights, who ob
viously has the greatest interest in the case's outcome, 
is a "party to the case". He is not entitled to bring the 
case before the Court and must be vicariously repre
sented by the Inter-American Commission. 

742. There is also no indication in the Convention 
that an individual may, after the Commission has 
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brought the case to the Court, make submission 
through an attorney of his own choice. 

743. A weakness of the Convention is its failure to 
include measures for implementing the Court's 
decisions. 

C. Procedures and remedies available to individuals at 
the international level 

1. PROCEDURES AND REMEDIES OF THE UNITED NATIONS 

(a) Communications from individuals under the Op
tional Protocol to the International Covenant on 
Civil and Political Rights 

Some preliminary observations 
744. The International Covenants on Human 

Rights402 and the Optional Protocol to the International 
Covenant on Civil and Political Rights,403 concerning 
the right of individual petition in particular, constitute 
the first world-wide attempt to breach the walls of 
resistance which have long barred the way towards the 
reconstruction of international relations on new foun
dations and the effective protection of the individual. 404 

745. The International Covenants405 not only give 
specific legal content to the broad spectrum of human 
rights but also provide the constitutional framework 
within which procedures can be evolved to deal with 
violations of human rights and fundamental freedoms. 

The history of the right to petition and some points of 
discussion concerning the Optional Protocol 
746. During the elaboration of the provisions for 

implementation of the International Covenants on Hu
man Rights, various proposals and procedures for ex
tending the right to initiate proceedings before the 
Human Rights Committee were suggested. Some per
sons unconditionally favoured the right of individuals, 
groups and non-governmental organizations to 
petition. 

747. Some argued that only aggrieved persons di
rec~l~ affected by a violation should have the right of 
petitiOn. 

748. Others felt that the right of petition should be 
grant.ed to non-governmental organizations or only to 
certam non-governmental organizations, especially 
those having consultative status with the Economic and 
Social Council. 

749. Another view favoured empowering the Com
mittee to act on its own motion. 

75~. . Others advocated that only the right of com
mumcatmg to the Committee should be recognized and 
that action thereafter should be left to the initiative of 
the Committee or the States parties. 

402 The International Covenant on Economic, Social and Cultural 
Rights entered into force on 3 J anuarv 1976 and the International 
Covenant on Civil and Political Rights-on 23 March 1976. 

403 Entered into force on 23 March 1976. 
404 See M. Moskowitz, International Concern wah Human Rights 

(Leiden, S!]thoff, 1974), p. 108. In connection With the need for 
mternatwnal protectwn of the individual, see J. Carey. UN Protec
tzon o[Czvil and Polztical Rights (Syracuse, N.Y., Syracuse University 
Press. 1970). pp. 1-3. 

"'' See introduction, paras. 47-49. 



751. This proposal was based mainly on the League 
of Nations procedure relating to minorities treaties, 
i.e., that only the right of communicating to the per
manent organ of implementation should be recognized, 
and that action thereafter on any such communication 
from an individual, group or non-governmental organ
ization should be left to the initiative of the organ or 
a State party. 

752. The most radical view was that a High Com
missioner (Attorney-General) for Human Rights 
should be appointed who would receive complaints 
from any source with authority to institute proceedings 
before the Committee. 406 

753. The above-mentioned proposals were either 
rejected or withdrawn. 407 

754. The main arguments for allowing individuals 
and non-governmental organizations to petition are 
summarized below. 

755. Those opposed argued, inter alia, that only 
States were subjects of international law; that the pro
visions of the Covenant would be fully safeguarded by 
a system of State-to-State complaints and that, inter
national responsibility for the promotion of human 
rights being a relatively recent development, it would 
be unwise to allow other means of initiating proceed
ings which might not be acceptable to many countries; 
and that, specifically, the proposals were imprecise as 
to the rights to be accorded to petitioners on the one 
hand and to the States concerned on the other, and 
contained no criteria by which the permanent organ of 
implementation could determine whether a matter was 
serious enough for it to exercise its conciliatory 
functions. 

756. Those in favour argued, inter alia, that inter
national law was not as restrictive as was claimed; that 
the problem of implementation had to be examined 
not only from the point of view of the rights of the 
State but also from that of the individual whose rights 
were being guaranteed; and that a system of State-to
State complaints would, for various reasons, not ensure 
effective enforcement of the provisions of the 
Covenant. 

757. Those in favour maintained, further, that the 
experience of the Trusteeship Council and of the ILO 
did not bear out the fear that the right of petition 
would release a flood of malicious and groundless com
plaints which might overwhelm the permanent organ 
and paralyse its actions; that safeguards could be pro
vided, such as rules governing admissibility and the 
screening of petitions; and that, moreover, matters 
could not be brought before the permanent organ of 
implementation until all possible methods of redress 
within the State had been exhausted. 

406 See "Bases of the proposal to establish a United Nations attor
ney-general for human nghts: memorandum submitted by Uruguay" 
(Official Records of the General Assembly, Sixth Session, Annexes 
agenda item 29, document A/C.3/564); and Official Records of the 
Economic and Soczal Council, Eighteenth Sesswn, Supplement No. 
7, annex III, "Proposal for the establishment of an Office of the 
Umted Nations High CommiSSIOner (Attorney-General) for Human 
Rights". 

407 Official Records of the General Assembly, Tenth session, 
Annexes, agenda 1tem 28 (Part II), document A/2929, chap. VII, 
paras. 74-80. 
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758. The suggestion that any extension of the right 
to initiate proceedings should be included in a protocol 
or protocols to the Covenant was considered by some 
to be the most appropriate solution in view of the wide 
divergencies of opinion. 

759. This would make it possible for States which 
desired to subscribe to a system of individual and 
non-governmental petitions to do so by becoming par
ties to the protocol or protocols. 

760. At the same time, States which did not wish 
to go as far as that but nevertheless wanted to under
take the obligations under the Covenant would be free 
to do so. 

761. In that way, advancement in the international 
protection of human rights would not be unduly 
postponed. 

762. Others doubted whether the proposed pro
cedure would serve any useful purpose. If most Mem
ber States refused to recognize the right of petition in 
the Covenant, it was hardly likely that they would 
change their minds when it came to inserting that right 
in a separate protocol or that they would be inclined 
to become parties to such an instrument. 

763. The idea of a protocol was also opposed by 
those who desired the inclusion of the right to petition 
in the Convenant and by those who considered that 
right indispensable for the proper implementation of 
the Covenant. 

764. A draft protocol408 was before the Commission 
on Human Rights at its seventh session, but it was 
subsequently withdrawn and was not discussed in any 
detail. 

The Optional Protocol to the International Covenant on 
Civil and Political Rights 

765. When in 1966, the General Assembly adopted 
and opened for signature, ratification and accession the 
two International Covenants and the Optional Protocol 
to the International Covenant on Civil and Political 
Rights, it expressed the hope that the Covenants and 
the Optional Protocol would be signed and ratified or 
acceded to without delay and would come into force at 
an early date. 409 

766. Seven years later the International Covenant 
on Civil and Political Rights received the required 
number of ratifications and came into force, in con
formity with its article 49. 410 The Optional Protocol to 
the International Covenant on Civil and Political 
Rights entered into force at the same time, having been 
ratified, as required, by at least 10 States parties to the 
Covenant in accordance with its article 9. 411 

767. In order to achieve the purposes of the Inter
national Covenant on Civil and Political Rights (here
inafter referred to as the Covenant) and in particular, 

40
" See Official Records of the Economic and Social Council, Four

teenth Session, Supplement No. 4, annex III A. 
409 General Assembly resolution 2200 A (XXI) of 16 December, 

1966. See also introduction, paras. 46--49. 
410 See para. 744, footnote 402 above. 
411 See para. 744, footnote 403 above. 



the implementation of its provisions, the Human Rights 
Committee412 was enabled to receive and consider com
munications from individuals claiming to be victims of 
violations of any of the rights set forth in the Covenant. 

768. Under article 1 of the Optional Protocol, a 
State party to the Covenant that becomes a party to 
the Optional Protocol recognizes the competence of 
the Committee to receive and consider communications 
from individuals subject to its jurisdiction who claim to 
be victims of a violation by that State party of any of 
the rights set forth in the Covenant. No communication 
can be received by the Committee if it concerns a State 
party to the Covenant which is not also a party to the 
Optional Protocol. 

769. A communication is inadmissible if it is anony
mous, or if the Committee considers it to be an abuse 
of the right of submission of such communications or 
to be incompatible with the provisions of the Covenant 
(Optional Protocol, art. 3). 

770. Another basic prerequisite for consideration 
of a communication is that the individual has previously 
exhausted all available domestic remedies. 413 

771. The Optional Protocol does not lay down any 
time-limit for the receipt and consideration by the 
Committee of individual communications. 

772. Under article 4 of the Optional Protocol, the 
State party concerned must submit written explanations 
or statements within six months clarifying the matter 
and the remedy, if any, that may have been taken by 
that State. 

773. The Committee, in the light of all written in
formation made available to it by the individual and 
the State party, considers the matter in closed meetings 
after ascertaining that: 

(a) The same matter is not being examined under another pro
cedure of international investigation or settlement; 

(b) The mdividual has exhausted all available domestic remedies. 

This is not to be the rule where the application of the 
remedies is unreasonably prolonged (Optional Proto
col, art. 5). 

774. The Committee is then obliged to forward its 
views to the State party concerned and to the 
individual. 

775. The word "views" was preferred by the 
United Nations General Assembly to the stronger and 

412 The Human Rights Committee was set up in accordance with 
articles 28 to 45 of the International Covenant on Civ1l and Political 
Rights. It consists of 18 members, nationals of the States parties to 
the Covenant. who are to be persons of high moral character and 
recognized competence in the field of human rights, consideration 
being given to the usefulness of the participation of some persons 
havmg legal experience. The member' of the Committee are elected 
from a hst of persons nominated by those States and serve in their 
personal capacity. 

On 17 August 1979, the closing of the seventh session of the 
Human Rights Committee, there were 58 States parties to the Cov
enant and 21 States parties to the Optional Protocol. In addition, 
one other State ratified the Covenant on 21 June 1979. See Report 
of the Human Rights Committee, Official Records of the General 
Assembly. Thmy-fourth Sesswn, Supplement No. 40 (A/34140), 
para. 1. 

413 See M. Tardu, "The Protocol to the United Nations Covenant 
on Civil and Political Rights and the inter-American system: a study 
of co-existing petition procedures", American Journal of Interna
tional Law, vol. 70, No. 4 (October 1976), pp. 780-781. 
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more concrete terms ''recommendations" and 
"suggestions". 414 

776. Under article 6 of the Optional Protocol the 
Committee is to include in its annual report under 
article 45 of the Covenant a summary of its activities 
under the Optional Protocol. 

777. At the time of writing this part of the present 
study, the Committee had already published its report 
on its sixth and seventh sessions. 415 

778. Part V of that report, entitled "Consideration 
of communications under the Option Protocol", is de
voted to communications submitted by individuals. 

779. At its sixth session, the Committee had before 
it 25 communications for resumed consideration as well 
as eight communications which were brought before it 
for the first time. 

780. At its seventh session, the Committee had be
fore it 23 communications for resumed consideration 
as well as five communications which were before it for 
the first time. 

781. A working group of the Committee was estab
lished under rule 89 of the provisional rules of pro
cedure to make recommendations to the Committee 
regarding the fulfilment of the conditions of admissi
bility of communications laid down in articles 1, 2, 3 
and 5, paragraph 2, of the Optional Protocol. 

782. In addition to submitting recommendations to 
the Committee, the working group is empowered, un
der rule 91 of the Committee's provisional rules of 
procedure, to decide on its own to request information 
and observations from the States parties concerned and 
from the authors of communications relevant to the 
question of admissibility. 

783. This working group may also be given the 
task, in accordance with rule 94, paragraph 1, of the 
provisional rules of procedure, of examining the merits 
of communications, with a view to assisting the Com
mittee in formulating its final views under article 5, 
paragraphs 2 and 4, of the Optional Protocol. 

784. The Committee has access to the original text 
of all submissions from States parties and from the 
authors of communications. 

785. All documents related to communications un
der the Optional Protocol are confidential and are 
made available to the members of the Committee only. 

786. The Committee's work under the Optional 
Protocol is divided into two main stages: (a) consider
ation of communications with a view to determining 
whether they are admissible under the Optional Pro
tocol. The Committee may also at this stage, decide to 
discontinue consideration of a communication, without 
taking a decision as to its admissibility; (b) considera
tion of communications with a view to formulating the 
Committee's views on the merits of the case. 416 

(b) The procedure under Economic and Social Council 
resolution 1503 (XLVIII) 

787. Economic and Social Council resolution 1503 

414 Ibid., p. 781. 
415 Official Records of the General Assembly, Thirty-fourth Session, 

Supplement No. 40 (A/34/40). 
416 Ibid., para. 443. 



(XLVIII) of 27 May 1970, introduced an innovation at 
United Nations level concerning allegations which 
appear to reveal a consistent pattern of gross and re
liably attested violations of human rights and funda
mental freedoms within the terms of reference of the 
Sub-Commission on Prevention of Discrimination and 
Protection of Minorities (hereinafter, the Sub
Commission). 

Background 
788. The Commission on Human Rights was for 

almost 22 years reluctant to become an organ actively 
contributing to securing effective observance of human 
rights. 

789. Suggestions and proposals to reconsider this 
self-denying ordinance were made in 1949 by the 
Secretary-General, in 1952, on an Egyptian initiative, 
by the General Assembly,417 in 1956 by Greece418 and 
in 1958 by Argentina and others. 419 

790. All these attempts were of no avail. 
791. The breakthrough came in 1966---1967 on the 

initiative of the Special Committee on the Situation 
with regard to the Implementation of the Declaration 
on the Granting of Independence to Colonial Countries 
and Peoples. 

792. After debates in several competent organs of 
the United Nations, the Economic and Social Council 
decided, by its resolution 1235 (XLII) of 6 June 1967, 
that the Commission on Human Rights could, in appro
priate cases, make a thorough study of situations which 
reveal a consistent pattern of violations of human 
rights, as exemplified by the policy of apartheid as 
practised in South Africa, and racial discrimination as 
practised notably in Southern Rhodesia. 

Outline 
793. This procedure was established in May 1970, 

by Council resolution 1503 (XL VIII), and the pro
visional rules for dealing with the question of admiss
ibility of communications were adopted by the Sub
Commission in its resolution 1 (XXIV) of 13 August 
1971. 

794. Under the above-mentioned Council resolu
tion,420 the Sub-Commission has been authorized to 
appoint a working group of not more than five of its 
members to meet once a year in closed meetings. for 
a period not exceeding 10 days. immediately before the 
Sub-Commission itself meets, to consider communica
tions with a view to referring to the Sub-Commission 
those communications which "appear to reveal a con
sistent pattern of gross and reliably attested violations 
of human rights". 

795. The Sub-Commission also considers, in closed 
meetings, the communications brought before it with 
the replies of the Governments concerned and other 
relevant information and decides whether to bring to 

417 General Assembly resolutiOn 542 (VI) of 4 February 1952. 
41

" See Officzal Records of the General Assembly, Eleventh Session, 
Annexes. agenda item 60, document> A/3187 and Add 1. 

41
" See Official Records of the Economic and Social Council. 

Twenty-stxth Sesswn, Supplement No. 8. paras. 183-197. 
4
'" See also Sub-Commission resolutions 1 (XXIV) and 2 (XXIV) 

in document E/CN 4/1070-E/CN.4/Sub.2/323, chap. XII 

the attention of the Commission particular situations 
which appear to reveal a consistent pattern of gross 
and reliably attested violations of human rights. 

796. In the view of the Special Rapporteur, reason
able time should be given to the Governments con
cerned to submit their replies. 421 This opinion is based 
on the true interpretation of the provisions of Sub
Commission resolution 1 (XXIV), paragraph 1 (b), and 
of Economic and Social Council resolution 1503 
(XL VIII), paragraph 5. 

797. The Commission on Human Rights in turn is 
authorized by the provisions of paragraph 6 of the 
Council resolution 1503 (XLVIII), after it has exam
ined any situation referred to it by the Sub-Commis
sion, to decide whether it needs further study, in which 
case a report and a recommendation may be submitted 
to the CounciL or whether it should be the subject of 
an investigation by an ad hoc committee to be estab
lished by the Commission. 

798. Such investigations, nevertheless, can be 
undertaken only with the consent of the Government 
concerned and must be conducted in constant co-op
eration with that Government and under conditions 
determined by agreement with it. 

799. The procedure of investigation cannot take 
place unless all available means at the national level 
have been exhausted. 

800. Further, the situation under consideration 
must not be connected with any matter which is being 
dealt with under other procedures, provided for by 
instruments of the United Nations or the specialized 
agencies or by regional conventions, e.g. the pro
cedures provided for by the European Convention on 
Human Rights. Furthermore, the investigation is not 
to take place if the Government concerned states that 
it wishes to submit the matter under consideration to 
other procedures in accordance with another conven
tion to which it is a party. 

801. The Working Group met for the first time 
from 31 July to 11 August 1972. After having con
sidered a number of communications, it submitted to 
the Sub-Commission, in a confidential document, its 
initial report. The Sub-Commission considered the re
port and adopted a resolution422 in which it expressed, 
inter alia. its conviction of the importance of continued 
work by the Working Group as a necessary means of 
enabling the Sub-Commission and the Commission to 
perform the functions assigned to them under Council 
resolution 1503 (XL VIII). 
Main characteristics 
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802. The following are the main characteristics of 
the procedure established by Economic and Social 
Council resolution 1503 (XL VIII). 423 

803. First, it is universal in scope. 
804. Secondly, it does not deal with a single in-

421 See Daes, "Protection of minorities under the International B1ll 
of Human Rights and the Genocide Convention", lac. cu .. pp. 66-
69. 

420 Sub-Commission resolutiOn 2 (XXV) (E/CN.4/1101-E/CN.4/ 
Sub.:/332, chap XIV). 

403 See A Cassese, "The new United Nations procedure for hand
ling gross violations of human rights", La Comunita Jnternaziunale 
(Rome). vol. XXX, Nos. 1-2 (1975), pp. 52-54. 



fringement, but is only concerned with consistent pat
terns of gross and reliably attested violations of human 
rights. 

805. Thirdly, its primary purpose is not to condemn 
States but to find out whether allegations of gross vi
olations of human rights are substantiated and, if so, 
to help the States concerned put an end to, or at least 
curtail, such violations. The Commission on Human 
Rights is not expected to act as a tribunal; it is, rather, 
called upon to act as a fact-finding and conciliatory 
body. 

806. Fourthly, the procedure is confidential. Every
thing must remain confidential until such time as the 
final stage is reached and the Commission on Human 
Rights decides what action it can recommend to the 
Economic and Social Council. 

(c) The decolonization machinery 
807. Under Article 76 of the Charter of the United 

Nations, the basic objectives of the trusteeship system 
are: 

(a) To further international peace and security; 
(b) To promote the political. econom1c, social, and educational 

advancement of the mhabitants of the trust territones, and their 
progressive development towards self-government or independence 
as may be appropnate to the particular circum>tances of each terri
tory and its peoples and the freely expressed wishes of the peoples 
concerned, and as may be provided by the terms of each trusteeship 
agreement. 

(c) To encourage respect for human nghts and for fundamental 
freedoms for all without distinction a> to race, sex, language. or 
religion, and to encourage recognitiOn of the interdependence of the 
peoples of the world; and 

(d) To ensure equal treatment m social. econom1c. and com
mercial matters for all Members of the Umted Nations and theu 
natwnals, and also equal treatment for the latter in the admmi>tra
tion of JUstice. without prejud1ce to the attainment of the foregoing 
obJectJves and subject to the provisions of Article 80 [of the Charter]. 

808. The General Assembly, and, under its au
thority, the Trusteeship Council are authorized, under 
Article 87 of the Charter, to accept petitions and exam
ine them in consultation with the administering 
authority. 

809. The rules governing the consideration of pe
titions are contained in articles 76 to 92 of the rules of 
procedure of the Trusteeship Council. 424 

810. At present, the trusteeship procedure has not 
the same importance as it had when it was established, 
because of the accession to independence of most Trust 
Territories. 

(d) Special Committee on the Situation with regard to 
the Implementation of the Declaration on the Grant
ing of Independence to Colonial Countries and 
Peoples 

811. One of the basic purposes of the Charter of 
the United Nations is to "develop friendly relations 
among nations based on respect for the principle of 

424 For a deta1led review of the trusteeship procedure, see M. 
Tardu. Human Rights: The International Petition System (Dobbs 
Ferry. N.Y . Oceana Publications. 1979). vol. I. part I. sect. I B. 
pp 1-5. 
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equal rights and self-determination of peoples" (Art. 
1, para. 2). 425 

812. At its fifteenth session, the General Assembly 
adopted the historic Declaration on the Granting of 
Independence to Colonial Countries and Peoples. 426 

813. At its sixteenth session, the General Assem
bly, by its resolution 1654 (XVI) of 27 November 1961, 
established international machinery for the implemen
tation of the Declaration in the form of a 17 -member 
Special Committee on the Situation with regard to the 
Implementation of the Declaration on the Granting of 
Independence to Colonial Countries and Peoples427 

with a comprehensive system of subsidiary organs. 
814. The General Assembly requested the Special 

Committee to examine the application of the Declar
ation and make suggestions and recommendations on 
the progress and extent of its implementation. 

815. The United Nations organs for implementa
tion of the above-mentioned Declaration provide ma
chinery for implementation of the rights set forth in 
article 1 of both International Covenants on Human 
Rights. 

816. The Special Committee and its subsidiary 
committees have addressed themselves not only to the 
right of peoples to self-determination but also to situ
ations involving other human rights as well. In some 
instances these have related to colonial peoples and 
ethnic groups as a whole; in others, to smaller, less 
well-defined groups of persons and even to individuals. 

817. Among the subsidiary bodies of the Special 
Committee is the Sub-Committee on Petitions, com
posed of seven members. 

818. At its 8th meeting, on 5 March 1962, the 
Special Committee decided that ''as additional means 
of acquiring information on territories under colonial 
domination", it would hear petitioners and receive 
written petitions. 

819. The petitioners would be heard at the discre
tion of the Committee and not as a matter of course. 

820. No special rules concerning the admissibility 
of written communications were approved, although in 
the course of the debates some members expressed the 
view that communications should be declared inadmis
sible if: (a) they were in direct contradiction with the 
mandate of the Special Committee; (b) they referred 
to Territories that were not on the Committee's list; 
and (c) they contained no information concerning their 
authors. 

821. In 1972, the Special Committee decided that 
representatives of certain national liberation move
ments might be invited, in consultation with the Or-

425 See. m th1s connection. H. Gros E>p1ell, The Rrght to Self
determmation. Implementation of Umted Nations Resolutrons (United 
Nations publication, Sales No. E 79/XIV.5); and A. Cmtescu. The 
Right to Self-determination: Hrstoncal and Current Development on 
the Basis of Umted Natrons Instruments (United Natwns publication, 
Sales No. E.80.XIV.3). 

426 General As>embly resolution 1514 (XV) of 14 December, 1960. 
427 The membership of the Special Committee was expanded to 24 

by General Assembly resolutwn 1810 (XVII) of 17 December 1962 
and to 25 by General Assembly deciswn 34/425 of 13 December 
1979. 



ganization of African Unity, to participate in 
proceedings as observers. 

(e) United Nations Council for Namibia 
822. Under General Assembly resolution 2248 

(S-V) of 19 May 1967, the United Nations Council for 
Namibia is to administer the Territory of Namibia until 
its independence, with the maximum possible partici
pation of the people of Namibia in its work. 

823. One of the basic functions of the Council is to 
deal with alleged violations of human rights in Nami
bia. The procedures followed by the Council are the 
granting of oral hearings to those wishing to submit 
relevant information or proposals to the Council and 
the consideration of written communications. 

824. Written communications are examined by a 
standing committee of the Council. 

(f) The Fourth Committee of the United Nations 
General Assembly and individual petitioners 

825. The Fourth Committee has been granting re
quests for oral hearings to individual petitioners and 
representatives of national liberation movements. 

826. When a request is made the Chairman of the 
Fourth Committee informs its members, and if there 
are no objections the request is circulated as a Com
mittee document. 

827. Petitioners and representatives of national lib
eration movements428 are given the floor at meetings at 
which items relating to their territory are being 
considered. 

(g) Examination of gross violations of human rights by 
the Commission on Human Rights and the Sub
Commission on Prevention of Discrimination and 
Protection of Minorities 

828. In 1967, the Commission on Human Rights 
and the Sub-Commission on Prevention of Discrimi
nation and Protection of Minorities decided that they 
would consider, each year, the question of the violation 
of human rights and fundamental freedoms. 

829. During the annual discussions which have 
taken place since then, both the Commission and the 
Sub-Commission have heard a number of allegations 
that such violations had occurred in various countries 
and territories. All such allegations, as well as the 
replies made and the information furnished by the rep
resentatives of the Governments concerned, have been 
summarized in the records and reports of the two 
bodies mentioned above. In some cases resolutions on 
particular allegations have been adopted. 

830. The following are among the working groups 
established by the Commission on Human Rights to 
investigate allegations of gross violations of human 
rights in various parts of the world: 

(i) Ad Hoc Working Group of Experts on southern 
Africa 

831. The Commission's Ad Hoc Working Group of 
Experts on violations of human rights in southern Af-

'2" In accordance with a decision taken by the Fourth Committee 
in 1972, representatives of national liberation movements are invited 
to participate in the Committee's work as observers (Official Records 
of the General Assembly, Twenty-seventh Session, Fourth Committee, 
1975th meeting, para. 67). 
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rica, established in 1967, has investigated various alle
gations of ill-treatment of the opponents of apartheid 
and other racist policies in southern Africa. 429 In 1970, 
the Group submitted a report to the Commission430 on 
a special investigation it had conducted at the request 
of the Commission in 1969 into allegations concerning, 
inter alia, violations of the Geneva Convention relating 
to the Protection of Civilian Persons in Time of War. 

(ii) Ad Hoc Work1ng Group to inquire into the 
situation of human rights in Clute 

832. In 1975, the Commission set up an ad hoc 
working group to inquire into the situation of human 
rights in Chile, in view of reports it had received from 
a wide variety of sources that gross and massive viola
tions of human rights had occurred in that country. 
Reports of the Working Group were considered by the 
Commission and by the General Assembly. 431 

833. These reports, based on voluminous written 
material and oral testimony, indicated, in the words of 
General Assembly resolution 311124, that constant and 
flagrant violations of human rights had taken place and 
continued to take place in Chile, in particular the in
stitutionalized practice of torture, cruel, inhuman and 
degrading treatment and punishment, the disappear
ance of persons for political reasons, arbitrary arrests, 
detention, exile and cases of deprivation of Chilean 
nationality. 

834. The Commission on Human Rights, in 1977, 
requested its Sub-Commission to study the conse
quences of the various forms of aid extended to the 
Chilean authorities, and to analyse ways of giving hu
manitarian, legal and financial aid to those arbitrarily 
arrested or imprisoned in Chile, to those forced to 
leave the country, and to their relatives. 

835. The General Assembly, later that year, in res
olution 32/118, called upon the Chilean authorities to 
restore and safeguard, without delay, basic human 
rights and fundamental freedoms, and to respect the 
provisions of the relevant international instruments to 
which Chile is a party. It expressed profound indigna
tion that the Chilean people continued to be subjected 
to constant and flagrant violations of human rights and 
fundamental freedoms, to lack adequate constitutional 
and judicial safeguards of their rights and liberties and 
to suffer assaults on the freedom and integrity of their 
persons, and expressed particular concern at the con
tinuing disappearance of persons and the failure of the 
Chilean authorities to allow the Ad Hoc Working 
Group to visit the country in 1977. 

(h) Special Committee to Investigate Israeli Practices 
Affecting the Human Rights of the Population of 
the Occupied Territories432 

836. The Special Committee is composed of the 
429 See, for example, the report of the Ad Hoc Working Group of 

Experts prepared in accordance with Commission on Human Rights 
resolution 6 (XXXIII) and Economic and Social Council decision 
1978/28 (E/CN.4/1311 of 26 January 1979). 

430 E/CN.4/1020 and Add. 1-3. 
431 See, for example, the report of the Ad Hoc Working Group 

established under resolution 8 (XXXI) of the Commission on Human 
Rights to inquire into the situation of human rights in Chile (E/CN .4/ 
1310 of 1 February 1979). 

432 See, among others, J. A. Joyce, The New Politics of Human 
Rights (London, Macmillan, 1978), pp. 141-146. 



representatives of three States. It has established its 
own procedures for investigation, which include field 
missions, the receipt of written and oral testimony, the 
monitoring of various information media, and the col
lection of public statements made by leaders of the 
Governments concerned. 

837. The Committee reports each year to the 
Secretary-General, who transmits its reports to the 
Commission on Human Rights, the General Assembly 
and other competent organs. 

838. In 1977, the General Assembly, after con
sidering the Committee's report, requested it to con
tinue to investigate Israeli policies and practices in the 
Arab territories occupied by Israel since 1967, and to 
consult as appropriate with the International Commit
tee of the Red Cross in order to ensure the safeguard
ing of the welfare and human rights of the population 
of the occupied territories. 

839. The Committee was also asked to make a 
special report on the treatment of civilians in detention 
in the Arab territories occupied by Israel since 1967. 

(i) Committee on the Elimination of Racial 
Discrimination433 

840. The International Convention on the Elimin
ation of All Forms of Racial Discrimination established 
a "Committee on the Elimination of Racial 
Discrimination". 

841. It consists of 18 individuals, "experts of high 
moral standing and acknowledged impartiality" who 
are elected by States parties from among their nationals 
under article 8, paragraph 1, of the Convention. 

842. One of the basic functions and competences 
of the Committee is to receive and consider communi
cations from individuals or groups of individuals within 
the jurisdiction of States parties which have recognized 
the competence of the Committee to this effect (Con
vention, art. 14). 

843. In accordance with article 15 of the Conven
tion, the Committee co-operates with other competent 
United Nations bodies in matters of petitions from the 
inhabitants of Trust and Non-Self-Governing Terri
tories. It also considers copies of petitions, copies of 
reports and other information on racial discrimination 
relating to Trust and Non-Self-Governing Territories 
and to all other Territories to which General Assembly 
resolution 1514 (XV) applies transmitted to the Com
mittee by the Trusteeship Council and by the Special 
Committee on the Situation with regard to the Imple
mentation of the Declaration on the Granting of In
dependence to Colonial Countries and Peoples. 

844. As mentioned above, article 14 of the Con
vention provides for the optional recognition by States 
parties of the right of individual petition. It avoids the 
term "petition" and speaks of "communications" in
stead (paras 1, 6, 7 and 8). The person from whom the 
communication originates is, however, called a "peti
tioner" (paras. 5 and 7). 

845. While there is a difference between the right 
of petition as it exists under article 25 of the European 

433 See above, introduction, paras. 57-73; and H. Santa Cruz, 
Racial Discrimination (United Nations Publications, Sales No. 
E.76.XIV.2). pp. 36-39. 
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Convention on Human Rights and the right of com
munication under article 14 of the International Con
vention on the Elimination of All Forms of Racial 
Discrimination, the optional character is a feature com
mon to both instruments. 

846. Under article 14, paragraph 1 of the Conven
tion, a State party may at any time declare that it 
recognizes the competence of the Committee to receive 
and consider communications from individuals or 
groups of individuals within its jurisdiction claiming to 
be the victims of a violation by that State party of any 
of the rights set forth in the Convention. No com
munication shall be received by the Committee if it 
concerns a State party which has not made such a 
declaration. 

847. A declaration by a State accepting the right of 
communication may be withdrawn at any time, but 
such withdrawal shall not affect communications pend
ing before the Committee (art. 14, para. 3). 

848. According to article 14 of the Convention, the 
consideration of communications is to proceed in the 
following manner: 

(a) The Committee shall confidentially bring the 
communication to the attention of the State party 
alleged to be violating any provision of the Convention 
(para. 6(a)); 

(b) Within three months, the receiving State shall 
submit to the Committee written explanations or state
ments clarifying the matter and the remedy, if any, 
that may have been taken by that State (para. 6(b)); 

(c) The Committee shall consider communications 
in the light of all information made available to it by 
the State party concerned and by the petitioner (para. 
7(a)); 

(d) The Committee shall forward its suggestions 
and recommendations, if any, to the State party con
cerned and to the petitioner (para. 7(b)); and 

(e) The Committee shall include in its annual re
port a summary of the communications and, where 
appropriate, a summary of the explanations and state
ments of the States parties concerned and of its own 
suggestions and recommendations (para. 8). 

849. The right to communicate with an interna
tional authority is, in article 14 of the Convention, 
juxtaposed to the right of petition to a body which a 
State party may establish or indicate within its national 
legal order. This body shall be competent to receive 
and consider petitions from individuals and groups of 
individuals who claim to be victims of a violation of 
any of the rights set forth in the Convention and who 
have exhausted other available local remedies (para. 
2). 

850. The link between the "body within the na
tional legal order" and the international machinery 
consists in the facts that the name of the body is to be 
deposited with the Secretary-General, who transmits 
it to the other States parties (para. 3), and that certified 
copies of a register of petitions are to be filed annually 
with the Secretary-General (para. 4). 

851. In the event of failure to obtain satisfaction 
from the national body, the petitioner has the right to 



communicate the matter to the Committee within six 
months (para. 5). 

852. If a State party has not established or indicated 
the national body as contemplated in paragraph 2 of 
article 14, an individual or a group of individuals claim
ing to be victims of a violation of the Convention can, 
after the exhaustion of the local remedies provided in 
that State's general law, communicate directly with the 
Committee. 
(j) Procedure under article X of the International Con

vention on the Suppression and Punishment of the 
Crime of Apartheid434 

853. Article X, paragraph 1(a), of the International 
Convention on the Suppression and Punishment of the 
Crime of Apartheid empowers the Commission on Hu
man Rights to "request United Nations organs, when 
transmitting copies of petitions under article 15 of the 
International Convention on the Elimination of All 
Forms of Racial Discrimination, to draw its attention 
to complaints concerning acts which are enumerated in 
article II of the present Convention". 

854. The Commission on Human Rights is author
ized, on the basis of these complaints and reports from 
competent United Nations organs and periodic reports 
from States parties to the Convention, to prepare a list 
of individuals, organizations, institutions and represen
tatives of States which are alleged to be responsible for 
the crimes enumerated in article II of the Convention 
as well as those against whom legal proceedings have 
been undertaken by States parties to the Convention. 

2. PROCEDURES AND REMEDIES PROVIDED BY SPECIALIZED 

AGENCIES 

(a) International Labour Organisation (IL0) 435 

855. The tripartite formula of representation to the 
ILO ensures the participation of national and interna
tional trade union and employer associations as well as 
Governments. 

856. The principle of public accountability is writ
ten into the norm-creating procedure: member States 
must report annually, indicating whether or not they 
have presented labour conventions to the competent 
authorities for ratification, the reasons for non-ratifi
cation, and the action taken to put ratified conventions 
into effect. 

857. These reports are analysed by the Committee 
of Experts on the Application of Conventions and Rec
ommendations,436 which can and does request remedial 
action when the reports suggest imperfect implemen
tation. If remedial action is not taken, the Committee 
refers the matter to the annual International Labour 
Conference, whose own Committee on Application 
may use the ultimate sanction available: placement of 
the recalcitrant member nation on a black list of 
unco-operative States. 

"'
4 See above. introduction, paras. 74--85. 

435 See introduction. paras. 24--27; and part one, para. 65, com
menb, of ILO. 

"'
6 See N. Valt1cos. "Comparative law and international labor 

law", in W. B. Butler. ed., International Law in Comparative Per
spective (Alphen a.d. Ri]n. Sijthoff and Noordhoff, 1980), pp. 286-
289. 
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858. The Freedom of Association and Protection 
of the Right to Organise Convention, 1948 (No. 87), 
and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98), have a complaint pro
cedure that goes beyond the annual reporting and 
follow-up system. 

859. The crucial provision of the Freedom of As
sociation and Protection of the Right to Organise Con
vention is that '"workers and employers, without 
distinction whatsoever, shall have the right to establish 
and, subject only to the rules of the organisation con
cerned, to join organisations of their own choosing 
without previous authorisation" (art. 2). 

860. Public interference of any kind with the for
mation and continued operation of associations is for
bidden, and this applies to units at the local, municipal, 
national, regional and international levels. 

861. Organization is defined broadly to include any 
interest group other than the military and the police 
(arts. 9 and 10). 

862. Member States must "take all necessary and 
appropriate measures to ensure that workers and em
ployers may exercise freely the right to organise" (art. 
11). 

863. A possible remaining loophole is the provision 
that the rights guaranteed must be practised within the 
law of the land, though national law "shall not be such 
as to impair, nor shall it be so applied as to impair, the 
guarantees provided for" in the Convention (art. 8). 

864. The Right to Organise and Collective Bar
gaining Convention is a supplement to Convention 87, 
protecting workers in their jobs against anti-union dis
crimination: workers cannot be punished or penalized 
for organizing or participating in unions, or for engag
ing in collective bargaining. 

865. This text does not formally recognize closed 
or union shops, 437 but it is so drawn up as to be accept
able to countries that have such institutions. 

866. The complaint procedure that evolved came 
437 In connection with "closed shops", Harry Street writes, mter 

alia: 
" ... In particular. there i; a clash between freedom of umon 

organizatiOn and the right to work. It is a commonplace that in 
many factories there IS now a closed shop: a man cannot be 
employed in a particular trade unless he IS a member of a particular 
umon." 

(See H Street, Freedom, the Individual and the Law, 4th ed. (Har
mondsworth. Middlesex, Penguin Books, 1977). p. 252.) 

He wrote further: 
"In 1970 Mr. Edwards, a coloured Guyane;e member of the 

Soc1ety of Graphical and Allied Trades (SOGAT), complained of 
h1s union's treatment of him SOGAT wrongfully expelled h1m 
from the union. Because of the closed shop, all he could then 
obtain was employment with a non-umon firm, which dismissed 
him for refusing labouring work. He then became unemployed 
again. He ;ued the union for their unlawful expulswn which he 
claimed had. because of theu closed shop system, made him vir
tually unemployable at his skilled trade of printer. The High Court 
awarded him £6,760 damages against the umon (Edwards v. 
SOGAT [1970] I, All England Law Reports 905). The Court of 
Appeal confirmed that a union was liable for arbitranly or capri
ciously controlling his livelihood. On the umon's undertaking to 
the Court of Appeal to issue a full membership card the damages 
were reduced to £3,500 and interest at 6 per cent." (Ibid., p. 254.) 
This was the situation that prevmled prior to the enactment of the 

Trade Union and Labour Relations Act of 1974 in the United 
Kingdom. 



about through formal conventional or constitutional 
sanction. 

867. It resulted from an agreement negotiated by 
ILO with the United Nations Economic and Social 
Council in 1950 setting up a Fact-Finding and Concili
ation Commission on Freedom of Association. 

868. This Commission was to settle disputes over 
the implementation of Conventions 87 and 98. How
ever, it could not assume jurisdiction over a case unless 
a defendant Government expressly agreed. 

869. Thereupon the Governing Body of ILO cre
ated a standing tripartite committee-the Committee 
on Freedom of Association438-mandating it to exam
ine complaints to determine whether they merited in
vestigation and eventual referral to the Fact-Finding 
and Conciliation Commission. 

870. Within a few months the above-mentioned 
Committee, acting on behalf of the Governing Body of 
ILO, in effect became the parent commission hearing 
and disposing of the complaints that began arriving in 
large numbers. 

871. The legal basis of the Committee's work, then, 
is the United Nations-ILO Agreement, together with 
the internal standing orders adopted by the Governing 
Body and amended occasionally thereafter. 

872. Also, the Committee has successfully asserted 
that ILO members are subject to jurisdiction sine die, 
whether or not they have ratified the conventions under 
its protection; the legal basis for this claim is the ILO 
Constitution and the appended Declaration of Phila
delphia ( 1944), 439 which are interpreted to mean that 
member States are obliged to foster freedom of 
association. 

873. The nature of the complaints stretches the 
meaning of freedom of association very far. There are 
instances of: suppression of unions through murder, 
arrest and deportation; strike-breaking; restrictive and 
discriminatory compulsory registration procedures; 
rigged elections; suppression of union newspapers; dis
criminatory subsidization; and persecution of union 
leaders. 

874. The Committee has also to examine a large 
number of problems relating to the application of the 
standards contained, in particular, in the Freedom of 
Association and Protection of the Right to Organise 
Convention, 1948 (No. 87). 440 

ILO Workers' Representatives Convention 
875. On 23 June 1971 the General Conference of 

the ILO adopted the Workers' Representatives Con-

43' See Freedom ofAssociatwn, Dtgest of Decisions of the Freedom 
of Assocwtwn Committee of the Governing Body of the fLO (Ge
neva. International Labour Office, 1972). pp. ix-xi. See also Actwn 
Taken on the Resolutwns Adopted by the International Labour Con
ference at tis 59th to 64th Sessions (Geneva. International Labour 
Office, 1979), International Labour Conference, 65th sesswn. 1979. 
Supplement to the Report of the Director-General, pp. 1-3. 

410 See above, introductiOn, paras. 2+-27. W1th respect to "com
plamts" under article 26 of the ILO Constitution, see Tardu, op. 
cit .. vol. I. part I. sect. II A, pp. 6-10. 

44" See. mter aha, Report of the Commltlee of experts on the Ap
plzcatwn of Conventions and Recommendations, General Report and 
Observations concerning Particular Countries (Geneva. International 
Labour Office, 1977). International Labour Conference, 63rd ses
siOn, 1977, report III (part 4A). p. 22. 
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vention, 1971 (No. 135) to supplement the Right to 
Organise and Collective Bargaining Convention, 1949. 

876. The new convention defines the term "work
ers' representatives" as meaning persons recognized as 
such under national law or practice. whether they be 
trade union representatives-namely, representatives 
designated or elected by trade unions or by members 
of such unions-or elected representatives, namely, 
representatives freely elected by the workers of the 
undertaking whose functions do not include activities 
recognized as the exclusive prerogative of trade unions 
in the country concerned. It provides that such repre
sentatives in the undertaking shall enjoy effective pro
tection against any act prejudicial to them, including 
dismissal, based on their status or activities as a work
ers' representative or on union membership or partici
pation in union activities, in so far as they act in 
conformity with existing laws or collective agreements 
or other jointly agreed arrangements. 

877. It further provides that they will be afforded 
such facilities in the undertaking as may be appropriate 
in order to enable them to carry out their functions 
promptly and efficiently, as long as the granting of such 
facilities does not impair the efficient functioning of the 
undertaking concerned. 

878. It further provides that where there exist in 
the same undertaking both trade union representatives 
and elected representatives. appropriate measures shall 
be taken, wherever necessary, to ensure that the exist
ence of elected representatives is not used to under
mine the position of the trade unions concerned or of 
their representatives. 

Handling of allegations concerning infringements of 
trade union rights 
879. In 1950, the Economic and Social Council in 

its resolution 277 (X), laid down the basic procedure 
for dealing with allegations concerning infringements 
of trade union rights, which has since been followed by 
the United Nations and ILO. 

880. The Council decided that it would forward to 
the ILO Governing Body, for its consideration as to 
referral to the Fact-Finding and Conciliation Commis
sion, all allegations regarding infringements of trade 
union rights received from Governments or trade union 
or employers' organizations against States members of 
ILO; and invited ILO to refer to the Council any alle
gations regarding such infringements against a State 
Member of the United Nations which was not a mem
ber of ILO. 

881. At the same time, the Council requested the 
Secretary-General to bring to its attention any alle
gations concerning infringements of trade union rights 
which he might receive, and recommended that the 
General Assembly also should refer such allegations to 
the Council for action. 

882. In 1951. the Governing Body of the Interna
tional Labour Office established a Governing Body 
Committee on Freedom of Association for the pre
liminary examination of allegations concerning in
fringements of trade union rights and to consider the 
appropriateness of referral of particular cases to the 
Fact-Finding and Conciliation Commission. Since that 
time, the Governing Body Committee has considered 



many hundreds of allegations, some of which it has 
referred to the Fact-Finding and Conciliation Commis
sion for investigation and action. In 1953, the Econ
omic and Social Council requested the Secretary
General to forward all such allegations directed against 
members of the ILO to the ILO Governing Body. 

Allegations concerning infringements of trade union 
rights in southern Africa 
883. In 1967, the International Labour Office trans

mitted to the Economic and Social Council allegations 
put forward by the World Federation of Trade Unions 
concerning flagrant violations of trade union rights in 
South Africa, which had ceased to be a member of 
ILO. 

884. The Council decided to forward the alle
gations to the Ad Hoc Working Group of Experts on 
southern Africa, which the Commission on Human 
Rights had established earlier, and requested the 
Working Group to investigate them, report to the 
Council on its findings, and submit recommendations 
for action. In 1968, after considering the Working 
Group's report on the subject, the Council asked it to 
continue its investigation of allegations concerning 
trade union rights in South Africa, and also to inves
tigate and report on such allegations relating to 
Namibia and southern Rhodesia. 

885. Since that time, the Ad Hoc Working Group 
of Experts has submitted reports to the Council period
ically on violations of trade union rights in southern 
Africa. 

886. With respect to South Africa, the Council has 
called upon the Government of that country to conform 
to the generally-accepted international standards per
taining to the right to freedom of association, and in 
particular to permit trade unionists of all races, regard
less of whether they belong to "registered" or "non
registered" organizations, to benefit from the facilities 
offered by the major international trade unions as re
gards educational and other assistance in the trade 
union field. 

887. With regard to Namibia, it has condemned the 
South African Government for its infringements of 
trade union rights there, has noted with concern the 
continued absence of a trade union system in that Ter
ritory, and has strongly condemned the detention with
out trial of striking African workers in Ovamboland 
and their forcible return to the reserves. 

888. With regard to southern Rhodesia, it has ex
posed and condemned the existence of so-called "tran
sit camps" for the recruitment of forced labour, the 
discriminatory treatment of African workers, and the 
gradual withdrawal of limited trade union rights. 

889. In 1974 and 1975, the Council authorized the 
Ad Hoc Working Group of Experts to investigate new 
allegations concerning infringements of trade union 
rights in South Africa put forward by two workers' 
organizations. 

890. The Working Group reported its findings to 
the Council in 1977, at which time the Council trans
mitted further allegations against South Africa to it for 
investigation and report and authorized it to continue 
its study of the question. 
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(b) United Nations Educational, Srient11c and 
Cultural Organization (UNESCO) 41 

891. The purpose of the United Nations Edu
cational, Scientific and Cultural Organization 
(UNESCO) is, as laid down in article 1, paragraph 1, 
of its Constitution, "to contribute to peace and security 
by promoting collaboration among the nations through 
education, science and culture in order to further uni
versal respect for justice, for the rule of law and for 
the human rights and fundamental freedoms which are 
affirmed for the peoples of the world, without distinc
tion of race, sex, language or religion, by the Charter 
of the United Nations". 442 

892. The adoption of the UNESCO General Con
ference of a convention or recommendation imposes 
on the States members of UNESCO specific legal ob
ligations which have been defined in the Constitution. 

893. Moreover, the General Conference has 
adopted rules of procedure and decisions to govern the 
implementation of conventions and recommendations. 

894. Unlike ILO, UNESCO has no constitutional 
or statutory arrangement for reviewing allegations con
cerning the implementation of its recommendations 
and conventions. 

895. However, in the case of the Convention 
Against Discrimination in Education, the UNESCO 
General Conference in 1962 adopted a Protocol estab
lishing a Conciliation and Good Offices Commission to 
assist States parties to that Convention to reach an 
amicable settlement of any disputes that might arise. 

896. Communications concerning human rights re
ceived by UNESCO and within the competence of that 
organization are considered, after having been com
municated to the Government concerned for obser
vations, by a committee established by the UNESCO 
Executive Board. The Committee submits its reports 
and recommendations to the Board. 

897. The handling of cases and questions concern
ing the exercise of human rights in matters falling 
within the competence of UNESCO is being studied 
with a view to improving the effectiveness of the or
ganization's action in this field. 
Joint fLO/UNESCO Committee of Experts on the Ap

plication of the Recommendation concerning the Sta
tus of Teachers 
898. The decision to set up the Joint ILO/ 

UNESCO Committee of Experts on the Application 
of the Recommendation concerning the Status of 
Teachers443 was adopted at the fourteenth session of 
the General Conference of UNESCO (Paris, 
October-November 1966) and the one hundred and 
sixty-seventh session of the Governing Body of ILO 
(Geneva, November 1966). 

899. The main objective of this Committee is to 
examine the reports received from Governments on 

441 See part one, para. 65, comments of UNESCO, and paras. 321-
328. See also "UNESCO and the challenges of today and tomorrow: 
universal affirmation of human rights'' in B. G. Ramcharan, ed., 
Human Rights: Thirty Years after the Universal Declaration (The 
Hague, Nijhoff, 1979), pp. 197-210. 

442 See United Nations, Treaty Series, vol. 4, p. 277. 
443 In connection with this procedure, see Tardu, op. cit., vol. I. 

part I. sect. II B, pp. 1-3. 



action taken by them to implement the Recommen
dation concerning the Status of Teachers adopted in 
Paris on 5 October 1966 by a special intergovernmental 
conference. 

900. The Committee adopts conclusions and rec
ommendations concerning any studies it may consider 
necessary on situations where it feels that the applica
tion of the Recommendation is unsatisfactory. 

901. The Committee's report is submitted to the 
governing bodies of ILO and UNESCO. 

Communications on violations of human rights in edu
cation, science and culture 
902. According to a new procedure adopted by the 

Executive Board of UNESCO, States, individuals, 
groups of individuals and non-governmental organiza
tions are entitled to address communications to 
UNESCO concerning alleged violations of human 
rights in the fields of education, science and culture. 

903. The authors of these communications must 
either be victims of the violations or have "reliable 
knowledge" thereof. 

904. The procedure distinguishes between ''cases", 
which conern individual and specific violations of hu
man rights, and "questions", which refer to massive, 
systematic or flagrant violations of human rights, com
mitted de jure or de facto by a State or resulting from 
an accumulation of individual cases forming a consist
ent pattern. 

905. Communications must be submitted within a 
''reasonable" time-limit following the facts which con-
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stitute its subject-matter, or within a reasonable time
limit after the facts have become known. 

906. The procedure includes many other require
ments: for instance communications should not be sub
mitted anonymously; they must not be manifestly ill
founded; and they "must appear to contain relevant 
evidence". 

907. Another basic requirement is that the com
munication must be compatible with the principles of 
UNESCO, the Charter of the United Nations, the Uni
versal Declaration of Human Rights, the International 
Covenants on Human Rights and other International 
instruments relating to human rights. 

908. The Committee is required to submit confi
dential reports at each session of the Executive Board 
on the carrying out of its mandate under the present 
procedure. 

909. These confidential reports of the Committee 
are to be examined by the Executive Board in private 
sessions. 

910. Nevertheless, under rule 28, paragraph 16, of 
its rules of procedure, the Executive Board is empow
ered to decide whether or not its documents will be 
made public. 

911. The only exception to the confidentiality of 
meetings relates to massive. systematic or flagrant vio
lations of human rights and fundamental freedoms 
falling within UNESCO's fields of competence. Such 
questions are to be considered by the Executive Board 
and the General Conference in public meetings. 



Chapter VI 

CONCLUSIONS AND RECOMMENDATIONS 

A. Conclusions 
912. In the preceding chapters, the provisions of 

article 29, paragraphs 2 and 3, and article 30 of the 
Universal Declaration of Human Rights as well as the 
provisions of article 5, paragraph 1, and other articles 
of the International Covenants on Human Rights which 
provide for limitations and restrictions on certain basic 
rights and fundamental freedoms of the individual, 
have been surveyed and analysed in the present study 
on the freedom of the individual under law. 

913. The foundations of personal freedom lie 
mainly in the ideas and institutions of political thought 
emanating from such concepts as "society'' and "pol
ity". Law (positive law) a priori mainly regulates per
sonal freedom by prescribing the norms of "restraints" 
and ''protections" manifested in the process of ''inva
sion'' of personal freedom. 

914. The following are the main conclusions that 
emerge from the present study. 

915. The ever-growing contemporary concern for 
protection of the freedom of the individual and his 
rights in general is a universal phenomenon. 

916. Under the international system, individual 
freedom is a fundamental human right, and according 
to the legal norms of the system, "fundamental human 
rights" spring from the reaffirmation of the worth of 
the human person. 

917. When examining the legal protection of the 
rights and freedom~ of the individual in the hierarchy 
of norms, provisions on the rights and freedoms of the 
individual gain real significance if they are included in 
a constitution which occupies a superior position in the 
national legal hierarchy or which has a greater degree 
of formal legal validity. 

918. The freedom of the individual should be guar
anteed by the national constitution as the basis of his 
general legal position and scope for development, and 
should occupy the highest place among his rights. 

919. The national constitution should be the pri
mordial source of every law so that no rule can conflict 
with that supreme law which is the fundamental charter 
of the nation. 

920. Legal order requires that the constitution shall 
take precedence over all other rules. Laws. decrees, 
legal acts and orders must therefore be in conformity 
with the constitution. To ensure such conformity it is 
necessary to verify the constitutionality of laws. 

921. Limitations or restrictions must be laid down 
by law or be authorized by law. 

922. The changes that have taken place on the in-
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ternational scene merely emphasize that law is but a 
reflection of the beliefs and needs of the community it 
is intended to serve. It is neither rigid nor sacrosanct, 
and as those needs and beliefs change, so the law, if it 
is to be observed, must change with them. 

923. The world community should accept the thesis 
that the seat of human rights is primarily in the con
science of mankind and then in moral and positive law. 

924. The "third world" concept may also lose its 
relevance in the near future, leading to the founding 
of a ''world community'' which indeed has already 
come into being. 

925. Accordingly, every effort should be made by 
the world community, the State, every organ of society 
and, in particular, the mass media to educate individ
uals about their responsibility to strive for the promo
tion and protection of human rights. 444 

926. Laws and human rights guaranteed by the con
stitution should be administered on a non-discrimina
tory basis. 

927. "Discriminatory" in this context means that 
different treatment is given to different persons wholly 
or mainly because of their race, place of origin, colour, 
religion. or political opinions, so that persons of one 
description are subjected to disabilities or restrictions 
to which persons of another description are not subject 
or are accorded privileges or advantages not afforded 
to persons of another description. 

928. The provisions of article 29. paragraphs 2 and 
3, of the Universal Declaration and of the correspond
ing articles of the International Covenants also restrict 
the rights and powers of the State in order that such 
limitations or restrictions are not used for improper 
purposes. 

929. The provisions providing for limitations 
should be interpreted narrowly. 

930. The imposition of arbitary limitations or re
strictions on basic human rights and freedoms is tan
tamount to the abolition of liberty, because basic 
individual rights are identical to individual freedoms. 

931. In any case, the aforementioned provisions as 
well as the provisions of the corresponding articles of 
the International Covenants should be discussed and 
examined in conjunction with the provisions of articles 
28 and 30 of the Universal Declaration and article 5 of 
the International Covenants. 

44
' See, m particular, Commission on Human Rights resolution 23 

(XXXVI). para. 1. and part one above. chap. III. Rec
ommendatwns. 



1. TYPES OF LIMITATIONS OR RESTRICTIONS 

932. The precise scope of rights and the extent of 
limitations or restrictions cannot always be determined 
in advance. Rules recognizing or conferring rights, like 
all other legal rules, are subject to a continuing process 
of interpretation. 

933. The Universal Declaration of Human Rights 
sets out the rights of the individual; only in article 29, 
paragraphs 2 and 3, and article 30 does it provide for 
grounds on which limitations determined by law should 
be permitted. 

934. The same method was followed in article 4 
and article 5, paragraph 1, of the International Cov
enant on Economic, Social and Cultural Rights. 

935. On the other hand, the International Coven
ant on Civil and Political Rights spells out the content 
of the rights guaranteed and specifies the grounds au
thorizing limitations or restrictions on the exercise of 
those rights. 

936. The first method was also adopted for the Fifth 
and Fourteenth Amendments to the Constitution of 
the United States of America, in the Basic Law of the 
Federal Republic of Germany and in some other mod
ern constitutions. 

937. Rights are in certain cases subject to "inherent 
limitations" which although not express are necessarily 
implied in the formulation of the right. 

938. Alternatively, it may be said that limitations 
or restrictions for which no express provision is made 
do not really affect the substance of the right guaran
teed. Such limitations or restrictions leave the essence 
of the right intact and affect only the conditions under 
which the right may be exercised. 

939. Only where the rights are defined or ''delim
ited" does it become relevant to ask whether, in a 
particular case, the acts of public authorities fall within 
the limitations expressly laid down or, on the other 
hand, constitute legitimate restrictions on the exercise 
of the right. 

940. In the Universal Declaration and the Inter
national Covenants three types of provisions deaL di
rectly or indirectly. with limitations or restrictions 
imposed on the rights and freedoms guaranteed 
therein: 

(a) Provisions of a general character which, in sub
stance, authorize limitations or restrictions on rights 
for other more general reasons; 

(b) Some provisions which, while recognizing a par
ticular right or freedom, expressly stipulate the limi
tations or the restrictions to be imposed thereon in 
certain circumstances; 

(c) Other provisions of a general character which 
limit the application of restrictions authorized by other 
articles. 
2. REQUIREMENTS FOR THE IMPOSITION OF LIMITATIONS OR 

RESTRICTIONS ON CERTAIN HUMAN RIGHTS AND 

FREEDOMS 

941. The most important requirement is that the 
limitations or restrictions must be legal. They must be 
in accordance with the law. But. since law does not 
always effectively ensure the protection of human 
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rights, it would be meaningful to say that the limitations 
or restrictions should be "legitimate". 

942. Law is the guarantor of freedom. It should be 
founded on "reason" and it should be just. 

943. The limitations or restrictions must always 
meet the just requirements of morality, public order 
and the general welfare in a democratic society. 

944. Limitations or restrictions should be justified 
by specific reasons, including recognition of and respect 
for the rights of others, morality, public order, public 
security, national security, public health and general 
welfare. 

945. On the basis of the aforementioned grounds, 
and always as defined by law, States may impose limi
tations or restrictions on the exercise of certain indi
vidual rights. 

946. Nevertheless, States are in no way obliged to 
do so. 

947. Any legislative limitation or restriction on hu
man rights requires constitutional authorization. In this 
respect, the national constitution must determine under 
what conditions, to what extent, on what grounds, for 
which purposes, and under what form it is permissible 
to interfere with or to restrict human rights. 

948. Constitutional provisions authorizing limita
tions or restrictions on individual human rights must 
be drafted in very precise terms. 

949. These provisions should be interpreted strictly 
and in such a manner as to ensure that human rights 
are not interfered with otherwise than as clearly and 
expressly intended. 

950. Any doubt concerning the interpretation of 
such constitutional provisions should operate in favour 
of the individual. In certain cases, laws and individual 
rights should be mutually restrictive. 

951. Limitations or restrictions on human rights 
and freedoms should not be resorted to except for the 
purposes for which they have been prescribed and they 
should not remain in force longer than the minimum 
period for which they are required. 

952. The greater the limitations on the legislative 
power in the imposition of restrictions on human rights, 
the lesser the danger of annihilation of individual free
doms being limited. 

953. The legislature can sometimes threaten to re
strict and annihilate the freedom of an individual. 

954. In addition to the need for constitutional au
thorization for imposing limitations or restrictions on 
human rights, the legislature should also observe the 
following limits on its power: 

(a) The need not to impair the exercise of the fun
damental rights and freedoms of the individual; 

(b) The need to refrain from enacting retroactive 
legislation; 

(c) The need to draft framework laws (lois-cadres) 
with care and clarity as one more safeguard for an 
individual wishing to know and to protect his rights, 
and as a further protection against arbitrary imposition 
of limitations or restrictions or against even arbitrary 
interpretation of the law. 

955. The legislature is the sovereign political organ 



of the State and as such has the right and the obligation 
to control the executive and administrative authorities. 

956. The direct imposition by the executive of limi
tations or restrictions should be an exception. 

957. In emergency situations445 requiring speedy 
action it may be particularly necessary to grant the 
executive a wide power to issue decrees. In many in
stances. therefore, all the legislature can do is to adopt 
a legal framework and permit the administration to fill 
in details. 

958. Nevertheless, the legislature should devise 
means whereby the executive can be controlled in the 
exercise of its delegated powers. 

959. The parent statute of delegated legislation 
should in any case include a limitation of time beyond 
which the power to legislate will no longer be vested 
in the executive, or a requirement that subsidiary 
legislation be renewed after a certain period of time. 

960. The delegated legislation on certain subjects 
should be revised and consolidated at appropriate in
tervals, so as to make it easily intelligible to the man 
in the street. 

961. Delegated legislation should also observe uni
formity of terminology, so that the individual may be 
assured that the same terms always mean the same 
things. 

962. It is not enough for the executive and the 
administrative authorities to apply the letter of the law; 
they should at the same time respect the letter and the 
spirit of the law, which should be in accordance with 
the Universal Declaration of Human Rights, the Inter
national Covenants on Human Rights, other interna
tional instruments on human rights and the democratic 
constitution of the State. 

963. Great attention should be paid to the pro
cedures which the administration should feel bound to 
follow or be required by statute to follow, in using 
powers granted by statutes or by delegated legislation 
enacted under statutory authorization. 

964. For example, the administration should not 
i~pose limitations or restrictions preventing an indi
vidual from being heard in any action involving his 
rights; on the contrary, procedures should be enacted, 
if they do not exist, to recognize inter alia the following 
rights of the individual: 

(a) The right to know the facts on the basis of 
which the administrative decision on his case was 
taken; 

(b) The right to attend the proceedings and to ask 
questions; 

(c) The right to require the administrative authority 
to state its reasons for the decision reached and more-
over, to do so in writing; and ' 

(d) The right to appeal to a higher administrative 
authority. 

445 A thorough analysis of the protection of human rights and 
fu~damental freedoms _in a state of emergency, based mainly on 
article 4 of the International Covenant on Civil and Political Rights, 
is presented in part three of the present study. 
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3. SIGNIFICANCE OF ARTICLE 30 OF THE UNIVERSAL DEC

LARATION of HUMAN RIGHTS AND ARTICLE 5 OF THE 

INTERNATIONAL COVENANTS ON HUMAN RIGHTS 

965. The limitations and restrictions should be 
clearly established so that they do not operate in a 
manner contrary to the purposes and principles of the 
Charter of the United Nations, the Universal Declar
ation of Human Rights, the International Covenants 
on Human Rights and other relevant international and 
national instruments. 

966. The limitations or restrictions limit not only 
the exercise of certain rights of the individual but also 
the power of the State to restrict human rights arbi
trarily in any manner it might choose. 

967. Article 30 of the Universal Declaration and 
article 5 of both International Covenants contain the 
saving clauses. 

968. The main purpose of this fundamental pro
vision is to safeguard the rights enumerated in the 
Universal Declaration and the International Coven
ants, through the protection of the free functioning of 
democratic institutions. 

969. The scope and purpose of article 30 of the 
Universal Declaration and article 5, paragraph 1, of 
both International Covenants are to provide protection 
against any misinterpretation of any provision of the 
Universal Declaration and the International Covenants 
which might be used to justify the infringement of any 
rights and freedoms recognized in these international 
instruments or the imposition of limitations on any such 
right or freedom to a greater extent than is provided 
for therein. The purpose is also to limit the rights 
guaranteed only to the extent that such limitation is 
necessary to prevent their total subversion. The limi
tation must be narrowly interpreted in relation to this 
object. 

970. The provisions of the aforementioned articles 
are also designed to check certain acts or activities of 
any State, group or person aimed at the destruction of 
any of the rights or freedoms recognized in the Uni
versal Declaration and International Covenants or at 
their limitation to a greater extent than is provided for 
in these international instruments. 

971. No State, group or individual with such tend
encies may invoke the Charter, the Universal Declar
ation or the International Covenants to justify such 
destructive activity. 

972. Article 30 of the Universal Declaration and 
article 5, paragraph 1, of the International Covenants 
contain an explicit and binding interpretative rule in 
the sense of an absolute guarantee of the substance of 
human rights. Hence the interpretative rule of these 
provisions prohibits any unreasonably extensive in
terpretation of the limits of human rights. 

973. The provisions of the above-mentioned article 
30 of the Universal Declaration and article 5, para
graph 1, of the International Covenants cannot be used 
to deprive an individual of his rights and freedoms 
permanently, merely because at some given moment 
he performed an act or engaged in an activity aimed at 
the restriction of any of the rights or freedoms recog
nized by the Universal Declaration or the International 
Covenants. 



974. Further, with regard to the provisions of ar
ticle 30 of the Universal Declaration in relation to those 
of article 29, the two texts may be regarded as com
plementary, since article 30 provides as a requirement 
that no State, group, or legal or private person can, in 
any case, by extension, invoke any of the provisions of 
the Declaration so as to prejudice in any manner what
soever the rights and freedoms proclaimed in that 
Declaration. 

975. Special mention should be made of the refer
ence to "any State" in article 30 of the Universal Dec
laration and in article 5, paragraph 1, of the 
International Covenants, since it points up the fact that 
those articles contain two distinct prohibitions: 

(a) No individual or group may use the provisions 
of the Universal Declaration or the International Cov
enants as a shield for activities which will undermine 
those instruments; and 

(b) The State may not use the aforementioned ar
ticles as a sword to limit or restrict rights and freedoms 
beyond what the Universal Declaration and the Inter
national Covenants allow. 

976. Article 5, paragraph 2, of the International 
Covenants contains a provision which would regulate 
possible conflicts between the provisions of the Cov
enants and the law, conventions, regulations or cus
toms of any State party. It prevents any State party 
from restricting or diminishing fundamental human 
rights already enjoyed by individuals within their ter
ritories on the grounds that such rights are not recog
nized in the International Covenants or are recognized 
to a lesser extent. 

977. Accordingly, the rule of article 5, paragraph 
2, of both International Covenants is that in case of 
conflict between the provisions of the International 
Covenants and the law, conventions, regulations or 
customs of any State party, the provisions giving the 
maximum protection for the rights and freedoms of the 
individual should prevail. 

.f. f NTERPRET XII ON OF THE (iROLINDS FOR L I~IITATIONS OR 

RI::~TRICTIONS ON CERTAIN m:~IAN RIGHT~ 

978. Constitutional, legislative and regulatory pro
visions of a modern State should be drawn up so as to 
reconcile the full exercise of the human rights and 
fundamental freedoms enshrined in the Universal Dec
laration and the International Covenants, with only 
such limitations as are determined by law solely for the 
purpose of securing due recognition of and respect for 
the rights and freedoms of others and of meeting the 
just requirements of morality, public order, public 
safety, national security, public health and general wel
fare in a democratic society. 

979. However, such notions and terms as "respect 
for the rights and freedoms of others", "morality", 
"public order", and "general welfare" escape uniform 
effective definition at international level. 

980. These notions and terms are expressive of im
ponderable concepts, the real content of which can 
only be ascertained on pragmatic lines in the light of 
the ever-varying circumstances and conditions of mod
ern life in a world community. 

981. This combines all the factors for the establish-
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ment of a society "with a human face'', in which the 
spiritual heritage of the national past can be harmoni
ously integrated with the dynamism required for the 
modern development of the country's full potential and 
in which an equitable balance can therefore always be 
maintained between the individual's rights and free
doms in a democratic society and the general welfare 
of the community as a whole. 

(a) Respect for the rights and freedoms of others 
982. Respect for the rights and freedoms of others 

is one of the most important limitations on the exercise 
of individual basic rights. 

983. It stems from the knowledge that the individ
ual and his human rights cannot be viewed in isolation. 

984. Everyone must realise that the human rights 
of others are no less worthy of protection than his own. 

985. Thus, the right to freedom of expression, for 
example, does not entitle one to insult or slander 
others. 

986. The meaning of this limitation should be the 
following: no one infringing the rights of another in
dividual can justify this infringement by invoking his 
own individual right, in particular against another in
dividual or against the State. 

987. A concluding observation relating to the the
ory and practice of limitations on the exercise of human 
rights is that limitations on the individual's rights are 
also justified when intended to protect the liberties of 
others. 

(b) Morality (morals) 
988. As individuals do not live in isolation, they 

must not only respect the rights and freedoms of others 
but must also take into account the generally accepted 
moral code. 

989. The substance and the meaning of such public 
morals may differ from people to people, from State 
to State and from one region of the world to another; 
moreover they are subject to a process of historical 
change. 

990. The possibility of imposing limitations on hu
man rights in regard to morals must, however, be kept 
within reasonable bounds because of the danger of 
abusing such vague terms. 

991. For the purpose of the present study, morals 
could be defined as the relationship between human 
acts and the ethical principles by which they are 
governed. 

992. No one can justify his immoral behaviour by 
invoking his individual human rights. 

993. The view that in an enlightened age positive 
law has to be evaluated by the standard of moral ideas 
seems to be incontestable. 446 

(c) Public order ( ordre public) 
994. The concept of public order is difficult to de

fine, since it is open to several interpretations, varies 
446 H. Jones has said that morality must form a part of our legal 

norms unless we are prepared to discard our moral convictions at 
the points of strain at which moral insights are most needed. H. 
Jones, "Law and morality in the perspective of legal realism". Col
umbia Law Review, vol. LXI, 1961, pp. 799-809. 



in time and space from one country to another, and is 
not immutable in a given society. 

995. Many writers have been unsuccessful in their 
attempts to define the concept because of the many 
forms it can assume. 

996. The development of customs, social, political 
and moral standards can sometimes lead to startling 
changes in the accepted view of public order. 

997. For the purpose of the present study, public 
order could be defined as the sum of the rules which 
ensure the security of a society; or the set of funda
mental principles on which the interests of a given 
society are founded and violation of which may imply 
only partial illegality of a legal act or foreign law the 
application of which is permitted in the national 
territory. 

998. Public order also refers to the nature of the 
legal rules which, for reasons of morality or essential 
security, are necessary in social relations. 

999. Public order (ordre public) should not be in
terpreted as an abstract concept but in the light of the 
purpose of the human right concerned which is re
stricted by the reference to public order. 

1000. The general meaning of the term "public or
der'' is not necessarily antithetical to disorder. It is 
wide enough in scope to include considerations in cer
tain cases of public safety. 

1001. With respect to "public order" as a ground 
for imposing limitations, it should also be observed 
that in a life of give and take one has to behave in a 
manner imposed by good faith; likewise in a society 
organized in a State an individual has to behave in such 
a way that "public order" and "public safety" are not 
disrupted. 

1002. In this case the action of the State has the 
effect of limiting the individual human rights. 

1003. The limitation of police power constitutes a 
protection of individual human rights, and a lawful 
limitation on individual human rights constitutes a law
ful police rule or lawful action. 

1004. Every State should try to set limits on pre
ventive police action with a view to safeguarding the 
fundamental rights of the individual. 

1005. Factors exerting a restraining influence on 
the police are, among others, the following: control 
and guidance by the courts; public opinion; a free 
press; and, above all, education, including courses on 
human rights and proper training of the police force. 

1006. The public in general expect policemen to 
prevent disorder and violence but are quick to criticize 
the police for any possible excess use of power. 

1007. A co-operative and understanding relation
ship between the public and the police in the exercise, 
in particular, of the right to assembly would greatly 
help the police and contribute to the prevention of 
incidents. 

1008. In any case, no more force should be used 
than is believed to be necessary and appropriate in the 
circumstances; the amount of compulsion being used 
should never be disproportionate to the gravity of the 
perils to be avoided. 
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1009. Police should be constantly educated and 
trained to have self-confidence, self-discipline and in
tegrity, to display moral rectitude in their conduct, not 
to abuse their powers and to respect and protect the 
individual's rights and freedoms. 

(d) General welfare 
1010. Only in the Universal Declaration of Human 

Rights and the International Covenant on Economic, 
Social and Cultural Rights does "general welfare" con
stitute a ground for imposing limitations on human 
rights. 

1011. The International Covenant on Civil and 
Political Rights does not contain any comparable gen
eral clause, because of the vagueness of such a clause 
and the concomitant danger of abuse. 

1012. The concept "general welfare" varies with 
the time and the state of society and its needs. 

1013. Its meaning is flexible and is ascertained with 
reference to the circumstances prevailing at a particular 
time. 

1014. The concepts of "general welfare'', "public 
interest" or "general interest" should constitute the 
basis for imposing temporary limitations or restrictions 
on certain human rights with a view to accelerating 
economic and social development, protecting the hu
man environment, human settlement or public health 
in a democratic society. 

1015. Human rights could be temporarily limited, 
in particular in less developed countries, on the 
grounds of "general welfare", for reasons pertaining to 
"economic and social development''. 

1016. The national legislation of a great number of 
States provides for "general welfare" as a reason for 
imposing limitation on the exercise of basic rights in 
connection with the protection of property. 

1017. Such legislation declares that expropriation 
is permissible only for the ''general welfare" or "public 
interest" and in return for just compensation. 

1018. For the purpose of the present study, the 
term "welfare" will basically mean the economic and 
social well-being of the people and the community. 

1019. Any lawful limitation or restriction in favour 
of the whole community, consequently the protection 
of "public interest", should be above the individual 
interest. 

1020. The measure of the public interest should 
define the extent of restriction of the individual's 
freedom. 

1021. In cases where purely property rights are in
volved, the resulting conflict between such rights and 
the "general welfare" could well be resolved in the 
community's interest provided that all other relevant 
conditions have been respected. 

1022. The foremost task and challenge facing Gov
ernments and leaders, particularly of the ''third world", 
is to achieve compromise and balance in steering their 
States and people to relative prosperity and in success
fully combating arbitrariness, violations of human 
rights, violence and misery. 



(e) Public safety 
1023. Public safety would imply the existence of a 

set of provisions intended to ensure, within a country, 
public peace, social harmony, respect for just law and 
the legitimate decisions or orders of the public 
authorities. 

1024. Public safety could also mean safeguarding 
all individuals as far as possible from any danger in any 
form. It includes matters which are necessary for the 
safety of the general public. 447 

(f) Social security 
1025. The limitation of human rights on the ground 

of "social security" (i.e., the security of society) can 
be understood as signifying measures adopted for the 
protection of society against such acts of individuals as 
are prejudicial to its interest. 

1026. However, law may recognize the position 
that in certain circumstances preventive measures can 
also serve "social security" without unduly restricting 
the freedom of the individual. 

1027. "Preventive justice" is an ancient concept 
reflecting the anxiety of philosophers and lawyers to 
fulfil the need of harmonizing the conflicting values
the need to strike a just and proper balance between 
the interests of society and the individual and also the 
need to bridge the gap between law and morality. 

(g) National security 
1028. National security means peace and stability 

in the community. The concept would seem to relate 
to measures enacted with a view to safeguarding ter
ritorial integrity and national independence from any 
external threat. It covers any activity prejudicial to the 
very existence of the State. 448 Nevertheless, this re
quirement should not be used as a pretext for imposing 
arbitrary limitations or restrictions on the exercise of 
human rights and freedoms. 

(h) National security and social security 
1029. These two concepts, in the present study, are 

meant to denote the legal norms concerned with the 
protection of the "State" in the first case and of "so
ciety" in the second. 

1030. The aims and attitudes of several organs of 
the State (such as the executive, the legislature, the 
judiciary) and social agencies of society (such as the 
individual, the family, the group and organizations) 
respectively are influenced and moulded by "public 
opinion". 

1031. Public opinion is meant to include not only 
the activities of the various media but also all kinds of 
public, private, parliamentary and juristic debates. The 
scope of the debate and the extent of human involve
ment in it determines its capacity to mobilize "public 
opinion". Such debates evidently form an essential ele
ment of the vitality of ''public opinion''. 

(i) Public health 
1032. Obligatory isolation or hospitalization in cer

tain cases, for example when an individual is suffering 
447 See chap. II. sect. G (paras. 219-251). 
••s lb1d. 
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from a communicable disease, constitutes a limitation 
on freedom of movement and the right to liberty and 
security of person. 

1033. Protection of health or morals covers not 
only the general protection of the health or morals of 
a community as a whole, but also the protection of 
individual members of the community. 

1034. The terms "health''449 and "morals" denote 
both the psychological and the physical well-being of 
individuals. 

1035. Exemption clauses limiting rights on grounds 
of public health, national security and public safety 
should, in principle, be narrowly interpreted. 

(j) Abuse of a right 
1036. Another general limitation imposed by law 

on the individual's rights and freedoms is that of the 
prohibition of abuse of any right. 

1037. Abuse of a right should be regarded as using 
the right while changing its purpose thus, pursuing 
opposite aims to those properly envisaged by the right. 

1038. Abusive use of a human right should also be 
considered to be use contrary to the spirit and scope 
of the right. 

1039. The abuse of any right should be considered 
illegal. 

(k) Democratic society 
1040. The term "democracy" has a long history and 

has been applied with some consistency to a form of 
government in which the people rule and in which the 
political power is held by many rather than by the one 
or the few. 450 

1041. Democracy exists where sovereignty belongs 
to all free men without any discrimination. 

1042. Democratic government means the rule of 
the majority in the interest of all. Such a government 
has to establish equal opportunities for majority and 
minority groups where they exist. 

1043. There is no democracy when a minority dom
inates a majority deprived of freedom. 

1044. The term "society" used in the Universal 
Declaration of Human Rights and the International 
Covenants on Human Rights in a wider sense should 
denote the community, the public or the people in 
general. 

1045. The expression "democratic society'' is not 
defined in the International Covenants and guidance 
may therefore be sought from article 21 of the Univer
sal Declaration, which reads: 

1. Everyone ha' the right to take part in the government of his 
country, directly or through freely cho,en representatives. 

2. Everyone has the right of equal access to pubhc serv1ce in hi' 
country. 

3. The will of the people shall be the basts of the authority of 
government; th1s will shall be expressed in periodic and genuine 
elections which shall be by universal and equal suffrage and shall be 
held by secret vote or by equivalent free voting procedures. 

1046. Regardless of how democracies may style 
themselves-direct, representative, western, liberal, 

44
' See chap. II. sect. I (paras. 288-297) 

4
'" See chap II. sect. J (paras 298-314). 



socialist, bourgeois or popular-they are only real and 
pure democracies when they guarantee and respect 
human rights and fundamental freedoms, including, in 
particular, the right of everyone to participate in pol
itical life at the local and national level by means of 
free and genuine elections, by universal and equal suf
frage, enabling each people to choose freely and 
periodically its own government and recognizing the 
activities of pluralist political institutions. 

1047. Accordingly, a democratic society is one 
which respects human rights and fundamental free
doms, such as freedom of conscience and of associ
ation, and the right to participate in political life at the 
local and national level by means of free elections, so 
that citizens can choose periodically their own 
government. 

1048. Only a democratic society provides adequate 
guarantees that the permissible grounds for limitations 
are not misused to oppress persons or suppress opinion 
and prevent public meetings. 

(I) The expression "solely for the purpose" 
1049. The expression "solely for the purpose"451 

limits the rights and powers of the executive and 
administrative authority in imposing limitations and 
restrictions on human rights other than those expressly 
provided for by the relevant provisions of the Universal 
Declaration, the International Covenants and the 
national legislation. 

5. CONCLUDING REMARKS ON FUNDAMENTAL PRINCIPLES 

GOVERNING LIMITATIONS OR RESTRICTIONS ON HUMAN 

RIGHTS 

1050. The following are among the fundamental 
principles governing limitations or restrictions on in
dividual's rights or freedoms. 

(a) The principle of respect for the dignity of the 
individuat452 

1051. The dignity of the individual is the first prin
ciple recognized by the Universal Declaration of Hu
man Rights. 

1052. In every free society governed by the rule of 
law, the function of the authorities of the State is to 
establish and maintain conditions in which the dignity 
of every person is recognized. 

1053. No derogation from the right to human dig
nity should be permitted. For this reason, the prohi
bition of torture or inhuman punishment or treatment 
should not be subject to any restrictions or derogation. 

1054. Hence, arrested or detained persons should 
not be physically or psychologically mistreated. 

1055. Any limitations or restrictions which affect 
human dignity should be unlawful. The dignity of man 
must be inviolable. 

1056. Even matters of great importance directly 
concerning the general interests of the State cannot 
take precedence over human dignity. 

451 Universal Declaration of Human Rights, art. 29, para. 2. 
452 See chap. III, sect. C (paras. 359-362). 

178 

(b) The principle of legality 
1057. Another important principle is the principle 

of legality, which may be formulated as follows: every
one is presumed to be free and no restrictions on this 
liberty will be imposed except under law. 453 

(c) The principle of the rule of law 
1058. The rule of law454 is a dynamic concept for 

the expansion and fulfilment of which jurists are pri
marily responsible and which should be employed not 
only to safeguard and advance the civil and political 
rights of the individual in a democratic society but also 
to establish social, economic, educational and cultural 
conditions under which his legitimate aspirations and 
dignity may be realized. 

1059. The rule of law cannot be fully realized unless 
legislative bodies have been established in accordance 
with the will of people who have adopted their consti
tution freely. 

(d) The principle that human rights and freedoms are 
absolute and that limitations or restrictions are the 
exceptions 

1060. With respect to this principle, reference is 
made to the comments in paragraph 363 above. 

(e) The principle of equality and non-discrimination 
1061. The principle of equality455 is not a simple 

guideline or recommendation but a strict provision of 
vital importance which imposes on the judicial author
ity the obligation to find out if the legislative authority 
has applied the principle of equality of individuals and, 
in cases of violation of this principle, to direct that the 
offending laws should not be imposed. 

1062. In particular, the principle of equality, in the 
sense both of equality before the law and of equal 
protection by the law, should generally be regarded as 
a basic prerequisite of human rights protection. 

1063. Hence the principle of equality and non-dis
crimination is an important feature of the theory of 
limitations on the exercise of individual rights and 
freedoms. 

(f) The principles nullum crimen, nulla poena sine 
lege and non-retroactivity of criminal law 

1064. The basic principle that no one shall be pun
ished for anything that did not constitute a penal of
fence under international or national law at the time 
it was committed456 is, inter alia, contained in article 
11, paragraph 2, of the Universal Declaration and 
article 15 of the International Covenant on Civil and 
Political Rights. 

453 See the Act of Athens, adopted by the international congress 
sponsored by the International Commission of Jurists in Athens, 
Greece, in June 1955. 

454 The Act of Athens reiterates, inter alia, that the State is subject 
to the law and that Governments should respect the rights of the 
individual under the rule of law and provide effective means for their 
enforcement. It further states that judges should be guided by the 
rule of law, protect and enforce it without fear or favour and resist 
any encroachments by Governments or political parties on their 
independence as Judges. See also chap. III above. 

455 See chap. III, sect. E (paras. 364-375). 
456 See chap. III, sect. F. (paras. 376--384). 



1065. In particular, the principle of nullum crimen 
sine lege requires that the offence be defined by law 
and commonly known as such. 

(g) The principles of a fair and public hearing in 
judicial proceedings and non bis in idem 

1066. With respect to this principle, reference is 
made to the comments in paragraphs 385-389 above. 

(h) The principle of proportionality457 

1067. Legally permissible restrictions should not go 
further than is absolutely essential to achieve the given 
purpose, and they must be commensurable with that 
purpose. This follows from the principle of commen
surability, which should have constitutional status and 
whose observance should be verifiable by the courts. 

(i) The principle of prohibition of 
the abuse of a right or power 

1068. It is noteworthy that the concept of prohibi
tion of abuse is itself subject to abuse, in particular by 
certain public authorities. The basic meaning of the 
concept of abuse of a right should be: the exercise of 
a human right or freedom for reasons or for the 
achievement of objectives not conforming to the ratio 
legis of the relevant freedom. 

1069. Power in a democratic State should be under
stood in two directions: from the top downwards, which 
prevents anarchy; and from the bottom upwards, which 
is the will of the people democratically expressed. 

6. OTHER BASIC PRINCIPLES 

1070. There are other basic principles458 implicit in 
article 29, paragraph 3, of the Universal Declaration 
of Human Rights and the corresponding articles of the 
International Covenants on Human Rights which 
should govern or be taken into consideration in con
nection with the imposition of limitations or restrictions 
on certain rights and freedoms of the individual. These 
principles are: reasonableness, good faith, equity ,459 

the principle and right of self-determination, the prin
ciple of social solidarity (i.e. that the more economi
cally advanced States and individuals should grant 
assistance to less developed States or economically or 
socially weaker individuals), the principle of friendly 
relations among peoples, and States; and the principle 
of the maintenance of world peace. 

7. FINAL OBSERVATIONS 

1071. The limitations or restrictions permitted un
der the Universal Declaration of Human Rights and 
the International Covenants on Human Rights must 
not be applied for any purpose other than those for 
which they have been prescribed. 

457 See chap. III, sect. H (paras. 390-391). 
458 See chap. III, sect. J (para. 394). 
459 The relationship between law and equity in modern times has 

never been clearly established, and the nature of equity remains 
shrouded in mystery. Much of the uncertainty which surrounds the 
meaning of equity is due to the fact that law must balance the 
interests of the individual against the interests of society, and each 
set of interests is differently affected by moral codes. See R. A. 
Newman, Equity in the World's Legal Systems: A Comparative Study 
Dedicated to Rene Cassin (Brussels, E. Bruylant, 1973) p. 15. 
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1074. The courts should have the authority to de
clare null and void legal provisions because they re
stricted a basic right over and above the extent 
permitted under the constitution. 

1075. National, local, regional and international in
stitutions and bodies should have the power and obli
gation to examine ex officio whether limitations or 
restrictions provided by national law or the Universal 
Declaration and the International Covenants have been 
used for improper purposes, even if they have not 
expressly been invoked by the individual whose rights 
or freedoms were limited or restricted. 

1076. The right to a writ of habeas corpus should 
be regarded as a constitutional right. 

1077. The right of habeas corpus and the right of 
protection under the constitution must be recognized 
in cases of unlawful prosecution and detention of per
sons who have been put on trial or arrested, and in 
cases of illegal acts or omissions by officials or private 
individuals which restrict, eliminate or threaten to re
strict the rights and freedoms of the individual. 

1078. Accordingly the rights and freedoms of the 
individual, in order to be effectively protected from 
unlawful or arbitrary limitations or restrictions, should 
be guaranteed460 and remedies461 should be available to 
the individual for this protection at national, regional 
and international level. 

1079. Peoples and Governments should be prop
erly urged "to dedicate themselves to the principles 
enshrined in the Universal Declaration of Human 
Rights and to redouble their efforts to provide for all 
human beings a life consonant with freedom and dig
nity and conducive to physical, mental, social and spiri
tual welfare". 462 

1080. Every individual is entitled to a social and 
international order in which the rights and freedoms 
set forth in the Universal Declaration can be fully 
realized. 463 

B. Recommendations 
1081. In connection with limitations on the exercise 

of human rights, and in the light and spirit of the 
conclusions set forth in section A above, the Special 
Rapporteur proposes that the Sub-Commission on Pre
vention of Discrimination and Protection of Minorities 
should consider making the following recommen
dations to the Commission on Human Rights: 

Elaboration of principles and guidelines governing 
United Nations standards of limitations and restric
tions on certain human rights 
1072. One of the most important principles in re

gard to basic rights and human freedoms should be 
that no basic right should be infringed in regard to its 
essential nature. 

460 For guarantees of the rights and freedoms of the individual, see 
chap. IV above. 

461 For a brief review of the remedies available to the individual, 
see chap. V above. 

462 Proclamation of Teheran, adopted by the International Con
ference on Human Rights at Teheran on 13 May 1968, last 
paragraph. 

463 Universal Declaration of Human Rights, art. 28. 



1073. In principle, it is not possible for human 
rights to develop their full value and effectiveness until 
they are directly applicable in national laws and ac
tionable by individuals in independent courts. This pre
supposes that legal or administrative measures should 
be examined by a court to determine whether they 
unlawfully limit basic rights. 

(1) The Commission on Human Rights should rec
ommend to the Economic and Social Council that it 
authorize the Sub-Commission to elaborate a declara
tory resolution containing common principles and stan
dards defining limitations and restrictions on the 
exercise of certain human rights. 

j/-({1 

Limits on the imposition of limitations or restrictions on 
certain human rights 
(2) These United Nations standards should also es

tablish the limits beyond which the adoption of further 
limitations or restrictions on the exercise of human 
rights by Governments of Member States should be 
considered illegal. 
Harmonization of national legislation with United 

Nations standards of limitations and restrictions on 
certain human rights and freedoms 
(3) National legislation should be brought into line 

with the United Nations standards of limitations and 
restrictions on certain human rights and freedoms. 



Part three 

PROTECTION OF HUMAN RIGHTS IN TIME OF 

PUBLIC EMERGENCY 



Chapter I 

INTRODUCTION 

1. Part three of the present study analyses and in
terprets the complex provisions of article 4 of the In
ternational Covenant on Civil and Political Rights, 
which specifies the circumstances in which an emer
gency which arises would entitle a State party to dero
gate from its obligations under the Covenant, the 
conditions under which measures derogating from ob
ligations may be taken and the kind of notifications 
that are to be submitted thereon. 

2. The Special Rapporteur also examines the pro
visions of articles 6 and 7, article 8, paragraphs 1 and 
2, and articles 11, 15, 16 and 18 of the International 
Covenant on Civil and Political Rights. These are the 
articles from which no derogation may be made (see 
article 4, paragraph 2, of the Covenant). 

3. In examining and discussing the above-men
tioned provisions, the relevant provisions of article 28, 
article 29, paragraphs 2 and 3, and article 30 of the 
Universal Declaration of Human Rights, article 4 of 
the International Covenant on Economic, Social and 
Cultural Rights and article 5 of both International Cov
enants have been taken into account. 

4. This part of the study further assesses some basic 
standards which should be applied in emergency situ
ations and which States Members of the United Nations 
should consider for the protection of the rights of the 
individual. 

5. Accordingly, the present chapter contains a re
view of the preparatory work relating to article 4 of the 
International Covenant on Civil and Political Rights 
and comments on the article by Governments, special
ized agencies and regional organizations. Chapter II 
deals with various aspects of the question of a state of 
public emergency, and chapter III contains conclusions 
and recommendations. 

6. Particular reference is made to the various rights 
and principles which have been excluded from the 
scope of applicability of derogation clauses. 

7. Among the principles which are examined and 
which should prevail under a state of emergency is the 
vital principle that though the emergency may bar the 
enforcement of certain rights temporarily, it does not 
abrogate the rule of law. 

A. Preparatory work relating to article 4 of the Inter
national Covenant on Civil and Political Rights 

8. The Commission on Human Rights examined 
various drafts and proposals relating to article 4 of the 
Covenant at its second (1947), fifth (1949), sixth (1950) 

183 

and eighth (1952) sessions. 1 The third Committee con
sidered the draft article at the eighteenth (1963) session 
of the General Assembly.2 

1. TYPE OF CLAUSE TO BE INSERTED IN THE INTERNA

TIONAL CovENANT ON CIVIL AND PoLITICAL RIGHTS 

9. Throughout the work of the Commission on Hu
man Rights on article 4 there was general appreciation 
of the need to insert in the draft covenant a clause 
allowing States, under exceptional circumstances, to 
derogate from certain of its provisions. This trend ma
terialized as article 4 of a draft "International Bill of 
Rights" submitted to the Commission at its first and 
second sessions. The proposed text, which was adopted 
by the Commission, read as follows: 

1. In time of war or other national emergency, a State may take 
measures derogatmg from its obligations under article 2 abovel'l to 
the extent strictly limited by the exigencies of the situation. 

2. Any State party hereto availing itself of this right of derogation 
shall inform the Secretary-General of the United Nations fully of the 
measures which it has thus enacted and the reasons therefor. It shall 
also inform him as and when the measures cease to operate and the 
provisions of article 2 are being fully executed. 4 

10. It was argued in favour of the insertion of a 
clause providing for derogations from civil and political 
rights that a principle similar to that expressed in para
graph 1 was established in most national legislation. 
The second paragraph introduced a new principle: the 
responsibility of States towards the community of na
tions for any measures derogating from human rights 
and fundamental freedoms. 

11. It was further emphasized that it was necessary 
to envisage various conditions of emergency in which 
States would be compelled to impose limitations upon 
certain human rights. In time of war, for example, 
States could not be strictly bound by obligations as
sumed under a convention unless the convention con
tained provisions to the contrary. There might also be 

1 E/CN.4/SR.35, 88, 89, 126 and Corr. 1, 127, 195, 199, 330 and 
331. See also the reports of the Commission on its fifth session 
(Official Records of the Economic and Social Council, Ninth Session, 
Supplement No. 10 (E/1371), annex 1, art. 4, and annex II), sixth 
sesswn (ibid., Eleventh Session, Supplement No.5 (E/1681), annexes 
I and II), seventh session (ibid., Thirteenth Sesswn, Supplement No. 
9 (E/1992), annex I, art. 2, and annex III, sect. A, art. 2) and eighth 
session (ibid., Fourteenth Session, Supplement No.4 (E/2256), para~. 
277-285 and annex I B, art. 3). 

2 Official Records of the General Assembly, Eighteenth Session, 
Third Committee, 1259th to 1262nd meetings. 

3 Article 2 of the draft provided that States are, by international 
law, under obligation to ensure, by various measures, the enjoyment 
of human rights and fundamental freedoms proclaimed in the draft. 

4 E/CN.4/21, p. 31 and E/CN.4/69. 



instances of extraordinary peril or crisis, not in time of 
war, when derogation from obligations assumed under 
a convention would become essential for the safety of 
the people and the existence of the nation. Extraordi
nary situations of that kind would not fall within the 
scope of the limitations provided for in the specific 
substantive articles of the covenant, nor could they be 
adequately covered by a general limitations clause. A 
distinction had to be drawn between usual limitations 
upon human rights, which would enable States to be
come parties to the covenant without revising their 
domestic legislation, and the measures which Govern
ments might be permitted to take in exceptional cases 
of national emergency. It was important that the States 
parties should not be left free to decide for themselves 
when and how they would exercise emergency powers, 
in order to guard against possible abuses by them in 
the exercise of such powers. Reference was made to 
various circumstances in the past when emergency 
powers had been invoked to suppress human rights and 
set up dictatorial regimes. 5 

12. Those who favoured a different trend con
sidered unnecessary a clause allowing derogatory 
measures and supported the insertion of a general lim
itations clause, following the pattern of the proposals 
for the draft declaration of human rights, such as, for 
instance: 

The full exercise of these rights reqmres recognitiOn of the rights 
of others and protection by law of the freedom. general welfare and 
security of all. 6 

or: 
T-he H1gh Contracting Parties agree that a State party to this 

Covenant may take action reasonably necessary for the preservation 
of peace, order. or security, or the promotion of the general welfare. 
Such action by any State party to this Covenant must be imposed by 
or pursuant to law 7 

13. They considered that a clause of this type was 
preferable, especially on the ground that the various 
limitations clauses contained in the substantive articles 
of the covenant, referring to national security, public 
security, or public order, would cover situations that 
might arise in time of war or national emergency. These 
specific limitations clauses had the advantage of 
appearing only in the articles in which they had been 
considered indispensable, whereas a general provision 
on emergency situations might be invoked in support 
of more far-reaching limitations. 

14. There was a proposal to include in the covenant 
a provision enumerating the specific articles in respect 
of which limitations were allowed. The other articles 
would thus contain only substantive statements of the 
various rights and freedoms. The proposal read as 
follows: 

The rights and freedoms set forth m articles 9 (4). 11, 13 (2a), 16, 
18 and 19 of this Covenant!"l shall be subject to such limitatiOns as 
are pursuant to law and reasonably necessary for the protection of 

5 Official Records of the General Assembly. Tenth Session, 
Annexes, agenda 1tem 28 (part II). document A/2929, chap. V. para. 
37. 

0 E/CN.4/37. p. 5, art. 16. 
7 E/CN .4/85, p 59. 
8 Identification of the corresponding articles of the Covenant as 

finally adopted does not seem necessary for the purpose for which 
this proposal is quoted. 
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the rights and freedoms of others or for natwnal security or for the 
general welfare. 9 

15. The purpose of the proposal, according to its 
author, was to avoid the great danger of a general 
clause which might open the way to abuses by Govern
ments and thus nullify the meaning of the other articles. 
In addition, it was submitted that a provision of this 
type would have the advantage of reducing the number 
of articles and eliminating repetition. 

16. A proposal was made to delete the draft article, 
on the grounds that it carried the unwarranted impli
cation that the rights set forth in the covenant were 
absolute. While this was true for some rights (such as 
freedom from slavery, torture and mutilation), others 
must be regarded as relative. Specific limitations of 
various rights would be sufficient, even in time of war 
or other emergency, to ensure that a State could not 
invoke that emergency to justify derogating from its 
obligations. Those obligations would remain fully in 
force, and the only question would be whether the 
limitations imposed were reasonable under the circum
stances. The opinion was further expressed that in any 
case the concepts of national security and public order 
set forth in the other articles of the covenant would 
sufficiently cover all cases that might arise in time of 
war or other calamity. 

2. THE CONCEPT OF "PUBLIC EMERGENCY'' 

17. The initial formulation adopted by the Com
mission on Human Rights in order to specify under 
what circumstances a State is entitled to derogate from 
its obligations under the covenant was "In time of war 
or other public emergency". 10 

18. The main concern was to provide for a quali
fication of the kind of public emergency in which a 
State would be entitled to make derogations from the 
rights contained in the covenant, since without such a 
qualification the provision might give rise to abuse. 

19. In a second version of the article it was, there
fore, specified that only in a "public emergency threat
ening the interests of the people" 11 should derogations 
be allowed. 

20. This phrase, it was said, would make it clear 
that the limitations should be put into effect as a 
measure of defence in case of aggression and other acts 
of war directed against the interests of the people. It 
was however pointed out that the interests of the 
people were endangered not only in time of war but 
also when States were in other extraordinary peril or 
in a state of crisis. 

21. Another proposal was that the wording ''public 
emergency threatening the security and general welfare 
of the people" 12 should be used. This wording was said 
to be preferable to the expression "interests of the 
people", which was considered too vague and suscep
tible of different interpretations. 

22. The reference to "in time of war" was criticized 

9 E/CN.4/170/Add. 1. 
10 Official Records of the Economtc and Soctal Cowwl, Sixth Ses

swn, Supplement No. 1 (E/600), annex B, part I, art. 4. 
11 Ibid., Nmth Session, Supplement No. 10 (E/1371). annex I. 

art. 4. 
10 E/CN.4/SR 195. para. 80. 



as inappropriate for the covenant, which should avoid 
giving any impression that it condoned war. Moreover, 
a reference to a state of war was considered as legally 
unnecessary, as war was covered by the concept of 
public emergency. 

23. Another formulation was later adopted by the 
Commission, reading as follows: "In the case of a state 
of emergency officially proclaimed by the authorities 
or in the case of public disaster ... " 13 

24. In addition to the arguments for eliminating the 
reference to the interests of the people and to war 
mentioned above, the inclusion of the requirement of 
an official proclamation of the state of emergency was 
considered as a further guarantee against arbitrary 
derogations from the provisions of the covenant. The 
additional term "public disaster" was proposed because 
it was felt that the term "public emergency" was too 
restrictive and did not cover natural disasters, which 
almost always justified a State in derogating from some 
at least of the rights recognized in the covenant. 

25. Those opposed to this formula thought that the 
public emergency should be of such a magnitude as to 
threaten the life of the nation as a whole and not part 
thereof. as is the case when a natural disaster takes 
place. A proposal to specify that the public emergency 
should "threaten the life of the nation" 14 was adopted 
by the Commission, together with an amendment15 to 
add after the words "the life of the nation" the phrase: 
''and the existence of which is officially proclaimed". 

26. Thus, in the final text of the article adopted by 
the Commission, the only kind of emergency envisaged 
in article 4 is a "public emergency" which "threatens 
the life of the nation" and the existence of which is 
"officially proclaimed" by the State party concerned. 

3. FINAL TEXT OF AR11CLE 4 OF THE INTERNATIONAL 
CovENANT oN CIVIL AND PoLITICAL RIGHTS 

27. Article 4 of the International Covenant on Civil 
and Political Rights, as finally elaborated and ap
proved, reads as follows: 

l. In time of public emergency which threatens the life of the 
natiOn and the existence of which is officially proclatmed, the States 
Parties to the present Covenant may take measures derogating from 
their obligations under the present Covenant to the extent strictly 
required by the exigencies of the situation, provided that such 
measure~ are not inconsistent with their other obligatiOns under 
internatiOnal law and do not mvolve discrimination solely on the 
ground of race. colour, sex. language, religiOn or social origin. 

2. No derogation from articles 6. 7. 8 (paragraphs 1 and 2). II, 
15, 16 and 18 may be made under this provision 

3. Any State Party to the present Covenant availing itself of the 
nght of derogation shall immediately inform the other States Parties 
to the p1esent Covenant. through the intermediary of the 
Secretary-General of the United Nations, of the provtsions from 
whtch 1t has derogated and of the reasons by which 1t was actuated. 
A further communicatiOn shall be made. through the same mter
mediary. on the date on which it terminates such derogatiOn. 

'' Official Records of the Economic and Social Counczl, Eleventh 
Session, Supplement No. 5 (E/1681), annex I. art. 2. (This wording 
was propo>cd m an amendment. which was contained in document 
E'CN.4/365, p. 20) 

14 Official Records of the Economzc and Social Council, Thirteenth 
Session, Supplement No. 9 (E/1992), annex III. art. 2. 

1
' Ibzd., Fourteenth Session, Supplement No.4 (E/2256), para 280 

and annex I. sect. B. art. 3. 
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B. Comments by Governments relating to article 4 of 
the International Covenant on Civil and Political 
Rights 

28. The Secretary-General, on behalf of the Special 
Rapporteur, transmitted to Governments a question
naire in connection with the present study. The follow
ing information relating to article 4 of the International 
Covenant on Civil and Political Rights is extracted from 
the replies of Governments: 16 

GERMANY' FEDERAL REPUBLIC OF 
[3 June 1976] 

(1) The Federal Republic of Germany is a contracting party to the 
International Covenant on Civil and Political Rights and the Euro
pean Convention on Human Rights, both of which contain public 
emergency articles ( cf. article 4 of the Covenant and article 15 of the 
European Convention). 

(2) The emergency measures permissible under the Basic Law do 
not exceed those m the public emergency articles of the International 
Covenants (Basic Law, art. 12a and art. 115c, para. 2). 

(3) In a defensive emergency, too, the constitutional position and 
the fulfilment of the constitutional functions of the Federal Consti
tutional Court and its JUdges may not be impaired (Basic Law, art. 
115g.). 

HuNGARY 
[21 July 1976] 

(1) The Constitution of the Hungarian People's Republic contains 
no express provisions on limitations on the exercise of human rights 
and freedoms. Such limitations are to be found in the following 
legislative provisions: Act II of 1972 on Health, paras. 19 and 20; 
Act I of 1976 on National Defence, art. 55; and Decree No. 2111953/ 
V.15 of the Council of Mimsters on the Regulation of Matters Re
lating to Animal Health, imposing limitations on the freedom of 
movement of the populatiOn in the event of epizooty. 

(2) Where there exist reasonable grounds defined by law, such 
limitatiOn may be imposed by the organs of State admmtstration 
vested with powers of decision in an emergency situation and in the 
interest of the community. 

ISRAEL 
[5 November 1975] 

(1) A major element of the theory of limitations on human rights 
is the rule of law principle even when a state of emergency exists. In 
a case in 1948, of the detention of an Arab under Defence Emergency 
Regulations by the Military Commander, on grounds of security, the 
Htgh Court. on a habeas corpus application, ordered the release of 
the detainee because the detention was not in the circumstances 
open to the review made available by the Regulations, the necessary 
reviewing tribunal not having been as yet appointed (Al-Karboutly 
v. Mzmster of Defence (1948) 1. P.E. 97). The Court said: 

"The authont!es are subject to the law like the citizens of the 
State. The rule of law is one of the firm foundations of every State. 
It would be greatly detrimental both to the public and to the State 
if the authorities were to exercise. even temporanly, a power given 
to them by the Legislature, tgnonng the safeguards Imposed by 
the Legislature upon such exercise. It is true that the security of 
the State which makes the detention of a per>on necessary is not 
less Important than the need to protect the ctttzen 's liberties but 
where both of these obJects can be attained. neither should be 
ignored" 
(2) From the very beginning of the exi>tt:nce of the State. emer

gency powers have been subject to close srrutmy by the courts In 
another case of release of a detainee (El-Khoury v. Chief of Staff 
(1949) (3) P.E. 271 (New Series)), the Court said. 

"The principle is that every person in this country has the right 
to freedom and the authorities have no right to detain him without 
a judge's warrant. save in cases provtded by law. It is unnecessary 
to stress that m allowing a Military Commander the power of 

lh The dates of the replies from Governments are shown in par
entheses after the names of the countnes. which are listed in alpha
betical order. 



detention, the Palestinian legislature gravely limited this funda
mental right and did so only when convinced of the justification 
of such measure by the state of emergency." 

(3) The rule of law principle applies not only to the executing 
authorities but also to the judiciary itself. In Shalit v. Minister of 
Interior (1969) 23. P.D. (II) 477, 600, the Supreme Court observed: 

"The principle of the rule of law means that a judge ought to 
refrain as much as possible from giving preference to his private 
views as to the requirements of justice in a particular case, Jest he 
give rise to the suspicion that instead of interpreting the Jaw he 
has adjudicated arbitrarily." 
(4) As can be seen from the El-Khoury case, a further aspect is 

the principle of legality, which may be formulated as follows: every
one is presumptively free and no restrictions on this liberty will be 
imposed except under Jaw. This principle is contained in section 1 of 
the Draft Basic Law: Human Rights. 

(5) In this regard, judicial review goes further than mere formal 
application of the principle of legality. Where an accused had been 
detained for eight months on a serious charge, his trial having been 
postponed immediately after the charge was made and bail having 
been refused by the lower court for fear of interference by the 
accused with witnesses, the Court ruled that such a course "even if 
not contrary to the Jetter of the Jaw, certainly negates the spirit of 
the Jaw". The accused was ordered to be released on bail unless trial 
was proceeded with at once (Arnie/ v. State of Israel (1970) 24 P.D. 
(II 113)). 

(6) The principle of "permissibility", i.e., that everyone has the 
right and the faculty to do everything not expressly forbidden or 
limited by Jaw, prevailed in a case involving the freedom of employ
ment (Bejerano v. Minister of Police (1949) P.D. 80). The Court 
said: 

"It is a basic principle that everyone has an inherent, natural 
right to pursue the calling or profession of his choice, unless such 
calling or profession is forbidden by Jaw. Wherever the Jaw im
poses limitations or conditions precedent on the exercise of certain 
professions, no one can pursue them unless he has first complied 
with such conditions precedent ... The right is not written in the 
Statute Book but arises from the natural right of every person to 
look for sources of mcome and to find an occupation from which 
to derive his livelihood." 

MAURITIUS 
[20 February 1976] 

(1) With respect to the Emergency Powers Ordinance (5/68), par
ticularly section 3 thereof, paragraphs 10, 13 and 14 cover matters 
found in section 47 of the Constitution (power of Parliament to alter 
the Constitution). Only the legislature can impose limitations of 
human rights and technically it can make whatever derogations from 
human nghts and freedoms which it thinks fit. Section 18 of the 
Constitution in fact provides for certain derogations from fundamen
tal rights and freedoms in a period of emergency. 

(2) With respect to paragraph 20, in Police v. Moorba, MR p. 199, 
it was held that sections 9(1) and (3) of the Public Order Act 1970 
were not ultra vires section 13 of the Constitution, which deals with 
freedom of assembly and association. The Court also held however 
that a law giving the Commissioner of Police an unfettered right to 
restrict freedom of assembly would be unconstitutional. 

(3) In (Viraswamy v. Commissioner of Police, 1972 MR 255, it 
was held that solitary confinement and the physical and mental dis
comfort caused by such confinement did not constitute torture or 
inhuman treatment within the meaning of section 7(1) of the 
Constitution. 

(4) In Duval v. Commzssioner of Police, (1974) S.C.R. No. 17793, 
the plaintiff applied for redress under S 17 of the Constitution alleg
ing that the provisions of sections 12, 13 and 16 of the Constitution 
had been and were likely to be contravened in relation to him by the 
defendant. He sought from the Court a declaration that the defend
ant was wrong to have interfered with his constitutional rights and 
an order restraining the latter from interfering with those rights in 
future. 

(5) It was held that freedom of expression is subject to certain 
restrictions which may be imposed in the interests of public safety or 
public order provided these restrictions are reasonably justifiable in 
a democratic society. By imposing a pre-censorship upon the plain
tiff's paper, the defendant had restricted his freedom of expression. 
It was held, however. that regulation 2(1) of the Emergency Powers 
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(Control of the Press) Regulations, 1971, was made in the interests 
of public safety or public order and was reasonably JUStifiable in a 
democratic society and therefore valid. 

(6) It was held further that regulation 2(1) quoted above does not 
give an unfettered discretion to the Commissioner of Police: it merely 
empowers the latter, during a period of public emergency, to take 
action which will have the effect of restricting a fundamental freedom 
of an individual, provided that he is satisfied that the freedom, if not 
restricted, would be prejudicial to public safety or public order. The 
reasonableness of his decision can further be questioned in Court. 

(7) It was held also, on the facts, that the plaintiff had failed to 
prove that the defendant had contravened section 16 of the Consti
tution (Protection against discrimination). 

(8) It was held-approving the decision in Melm v. The Queen 
(1973) S.C.R. 2096-that regulation 4 of the Emergency Powers 
(Control of Gatherings) Regulations, 1971, which deals with all gath
erings generally, "is a restriction on the right of assembly imposed 
in the interests of public order". 

(9) It was held also that regulation 3(a), which deals exclusively 
with public gatherings, does not give the Commissioner of Police an 
unfettered discretion to control the right of assembly. 

PAKISTAN 
[11 May 1976] 

(1) Under article 232 of the Constitution, if the President is sat
isfied that a grave emergency exists in which the security of Pakistan 
is threatened by war or external aggression or internal disturbance 
of a high magnitude, he may, under article 233, make any law or 
take any executive action which he may not make or take in view of 
articles 15, 16, 17, 18, 19 and 24 of the Constitution. He may also, 
while a proclamation of emergency is in force, declare that the right 
to move any court for the enforcement of such fundamental rights 
as may be specified by him remain suspended. The suspension of 
rights during emergency has been considered valid by the courts. 

(2) From the above it IS clear that only the rights relating to 
movement, assembly, association, trade, business and profession, 
speech and property may be suspended. The other rights, such as 
those relating to secunty of person, safeguards against detention, 
prohibition of slavery and forced labour, protection agamst retro
spective punishment and against double punishment and self-incrimi
nation, the inviolability and dignity of man and safeguard to profess 
religion and manage religious institutions, equality of Citizens, non
discnmination in respect of access to public places, etc., cannot be 
suspended by the President even during the emergency. These rights 
can only be temporarily suspended or permanently taken away by 
the process of amending the Constitution. 

(3) The Constitution contains a basic provisiOn that no law may 
impair these rights. No law, under article 8 of the Constitution, can 
be made which takes away or abridges the fundamental rights which 
have been guaranteed in the Constitution. If any law is so made it 
will be void to the extent that it contravenes this provision. However, 
this provision is not applicable in relation to the laws relating to 
members of the armed forces or the forces which are charged with 
the maintenance of public order. Some Jaws made prior to the en
forcement of the new Constitution which were considered essential 
for the welfare of the people and which, it was considered, may 
come in conflict with this provision, have been protected from being 
declared void due to repugnance with the rights. The basic principles 
and norms which have been incorporated in the Constitution as 
fundamental rights in different articles relate to the equality of man, 
the rule of law, and non-discrimination. 

(4) The legislature is required to act within the limits laid down in 
the Constitution. The position is the same with regard to the power 
of the executive and administrative authorities. As pointed out 
earlier, the courts have been given what is called the power of 
judicial review. In one case, the Supreme Court of Pakistan observed 
it is surely within judicial review to examme. both as to the reason
ableness of the law itself and as to the reasonableness of the mode 
of application of the restriction, whether such mode be prescribed 
by the statute or not. The citizen is entitled to approach the Court 
for a declaration that his freedom has been unreasonably restrained. 
Further, the courts cannot regard themselves as satisfied that a citi
zen's freedom has been subjected to reasonable restriction unless it 
is proved to their satisfaction not only that the grounds of the re
strictions as stated by the law are reasonable in themselves, but that 
they have been applied reasonably as required by the Constitution. 
Necessary provision on this behalf is contained in article 8 and article 



199 of the ConstitutiOn. Individuals can challenge the authorities 
that they have acted in any matter arbitrarily under article 199 of 
the Constitution. 

(5) "National security" has not been defined but it is equal to the 
security of the State as a whole. It will cover any activity which will 
be prejudicial to the very existence of the State. In article 232 of the 
Constitution it is stated that a grave emergency is an emergency in 
which the security of Pakistan, or any part thereof, is threatened by 
war or external aggression and by internal disturbance of a very high 
magnitude. War, rebellion, insurrection etc., which are prejudicial 
to the security of the State, would come under the term "national 
secunty". Riots and ordmary disturbances of the peace are not 
covered by the term; they are covered by the term "public order". 

(6) Pakistan has not entered any international instrument limiting 
its powers to act according to the circumstances during a "public 
emergency" which threatens the life of the nation. The Constitution 
of Pakistan regulates this matter, and the rights which can be sus
pended have already been indicated above [see para. (2)]. 

SENEGAL 

[28 June 1976] 
(1) Article 47 of the Senegalese Constitution of 8 March 1963 

confers exceptional powers on the President of the Republic in cases 
of disorder, to enable him to deal with any crisis which threatens the 
life of the nation. 

(2) When he acts under the provisions of article 47, "the President 
of the Republic may, after informing the nation by a message, take 
any measures needed to restore the normal functioning of the public 
authorities and to protect the nation, except a revision of the 
Constitution". 

(3) In additiOn, article 58 of the Constitution provides that "a state 
of siege or state of emergency shall be decreed by the President of 
the Republic. The National Assembly shall automatically meet as of 
right. if it is not in sesswn. The decree proclaiming the state of siege 
or state of emergency shall cease to be in force after twelve days, 
unless the National Assembly. at the request of the President of the 
Republic. has authorized its prolongation". 

THAILAND 

[22 September 1975] 
The following legal provisions prevent derogations from human 

rights: 
SectiOn 312 of the Penal Code: 

"Slavery or causing any person to be in a position similar to a 
slave is liable to punishment or imprisonment-And torturing or 
any inhuman treatment of any person is deemed a crime." 

SectiOn 35 of the Constitution: 
"Any statement of a person obtained by torture, threat, coer

cion, or any act which causes such statement to be made involun
tarily shall be inadmissible evidence." 

VENEZUELA 

[29 July 1976] 
Another way of limiting or restricting the exercise of human rights 

is by means of a decree suspending guarantees, when the country is 
considered to be in a state of emergency. The constitutional guar
antees which may not be suspended are: the right to life; the right 
not to be sentenced to perpetual or infamous punishment; and the 
right not to be held incommunicado or subjected to torture or other 
treatment which causes physical or moral suffering. 

C. Comments by specialized agencies relating to article 
4 of the International Covenant on Civil and Political 
Rights 

29. The Secretary-General, on behalf of the Special 
Rapporteur, transmitted to specialized agencies a ques
tionnaire in connection with the present study. The 
following information relating to article 4 of the Inter
national Covenant on Civil and Political Rights was 
received in response to the questionnaireY 

17 The replies of the specialized agencies were received on the 
dates shown in parentheses following the name of the agency. 
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INTERNATIONAL LABOUR ORGANISATION (ILO) 

[17 September 1975] 

Work or services exacted in cases of emergency 
(Convention No. 29, art. 2, para. 2 (d)) 

(1) The Committee of Experts on the Application of Conventions 
and Recommendations (Committee of Experts)'" has consistently 
insisted on the observance of all the requirements of this exception 
to the definition of the term "forced or compulsory labour", i.e., 
there must be a genuine and present emergency endangering the 
existence or well-being of the whole or part of the community of the 
kind illustrated in the wordmg of the Convention; the power to exact 
labour must be limited to the penod of the emergency; and the 
compulsory labour imposed must be stnctly necessary to deal with 
the exigencies of the emergency situation (see, in particular, Report 
of the Committee of Experts. 1962, part three, paras. 59-61, 63 and 
85-86; Report of the Committee of Experts, 1968, part three. paras. 
39 and 51-54). 

(2) Examples of legislation related to emergencies but worded in 
terms permitting the call-up of labour in a wider range of circum
stances include the following: 

(a) Legislation permitting the requisition of the services of the 
employees of an undertaking or service whose efficiency is endan
gered "when circumstances so demand" (Report of the Committee 
of Experts, 1962, p. 53); 

(b) LegislatiOn permitting the call-up of CIVilians to satisfy the 
needs of national defence, which was defined as comprising all 
measures taken by the State to protect the vital interests of the 
nation from substantial interference and disturbance (Report of the 
Committee of Experts, 1968, p. 50); 

(c) Legislation permitting the call-up of CIVilians "to meet abnor
mal situations of any kind liable to impair or to disturb the economic 
or social life of the country" (Report of the Committee of Experts, 
1970, p. 64); 

(d) Legislation permitting compulsory labour in case of shortage 
of manpower for carrying out important State work (Report of the 
Committee of Experts, 1971, p. 78). 

(3) As regards emergency situations, the Committee of Experts, 
in examining the application of the provision of the Abolition of 
Forced Labour Convention, 1957 (No. 105) prohibiting the use of 
forced or compulsory labour as a punishment for political or ideo
logical views, has recognized that freedom of expression and other 
nghts relevant to this provision of the Convention may during ex
ceptional periods be subjected to more general restrictwns. It has 
emphasized that recourse to exceptional powers should be had only 
in strict cases of emergency, and that the nature and duration of the 
measures taken should be limited to what is strictly required by the 
exigencies of the situation (Report of the Committee of Experts, 
1968, part three, para. 92). 

(4) The Governing Body Committee on Freedom of Association 
has had to consider the effect of emergency situations on trade union 
rights. 19 

18 The Report of the Committee of Experts on the Application of 
Conventions and Recommendations is published each year as Report 
III (part 4) to the International Labour Conference. 

19 The following extracts from Freedom of Association: Digest of 
Decisions of the Freedom of Association Committee of the Governing 
Body of the fLO, 2nd ed. (Geneva, International Labour Office, 
1976) illustrate the Committee's practice on this pomt: 

"473. In cases where the Committee has considered complaints 
concerning alleged infringements of trade union rights committed 
under a state of emergency or a state of siege or under the terms 
of an Internal Security Act, it has always expressed the opinion 
that it was not competent to come to a decision on the need or the 
advisability of such legislation, which i& a question purely political 
in character. The Committee was, however, of the opinion that it 
should consider the repercussions which such legislation might 
have on the free exercise of trade union rights. 

First Report, Case No. 24, paras. 84 and 85; Second Report, 
Case No. 21, para. 24; Third Report, Case No. 17, para. 51; 
Fourth Report, Case No. 5, para. 44; Case no. 30, para. 145; 
Case No. 38, para. 179; Sixth Report,Case No. 40, para. 466; 
Case No. 46, paras. 657 et seq.; Case No. 49, para. 800; Case 
No. 2, para. 1012; Seventh Report, Case No. 56, para. 68; 13th 
Report, Case No. 62, para. 73; 25th Report, Case No. 140, 
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(5) The Commission of Inquiry appomted in 1969 under article 26 
of the ILO Constitution to examine complaints concerning the ob
servance by Greece of Conventions Nos. 87 and 98 had to consider 
the defenc~ put forward by the Government of Greece that it was 
relieved from the obligation of compliance with the Convention by 
reason of the state of emergency which led to the proclamatiOn of 
siege law. The Commission of Inquiry, which concluded that this 
defence was not JUStified, dealt with this issue in chapter 5, "Inter
national obligatiOns and the state of emergency", of its report. 

(6) This part of the report reads as follows: 20 

"102. The Commission now proposes to set out the matenal 
which it has received, and on the basis of which it will proceed to 
determine to what extent there had been, as alleged by the com
plainants, breaches of the Freedom of Association and Protection 
of the Right to Organise Convention, 1948 (No 87), and the Right 
to Organise and Collective Bargaining Convention, 1949 (No. 98), 
ratified by Greece. 

"103. For this purpose it appeared to the Commission in the 
light of Its work that the narrative of the events could conveniently 
be divided into three main periods: the period from 21 April1967, 
the date of the Revolution, to May 1968, when articles 10 and 11 
of the Constitution of 1952 concerning the right of assembly and 
association, which had been suspended the day after the new 
regime took over, were brought back into force; the period from 

para. 264; 27th Report, Case No. 157, para. 325; 30th Report, 
Case No. 172, para. 202; Case No. 174, para. 231; 33rd Report, 
Case No. 184, para. 94; 36th Report, Case No 192, para. 102; 
41st Report, Case No. 199, para. 65; 56th Report, Case No. 
216, para. 157; 78th Report, Case No. 364, para. 82; 89th Re
port, Case No. 452, para. 112; 108th Report, Cases Nos. 451, 
456 and 526, para. 141; llOth Report, Case No. 561, para. 218; 
!39th Report, Case No. 765, para. 566. 

"474. Measures of a purely political nature, such as a state of 
siege, are matters which are outside the Committee's terms of 
reference except m so far as they may have an impact on trade 
union rights. 

103rd Report, Case No. 514, para. 215; !37th Report, Case No. 
687, para. 94. 

"475 In the cases m which 11 had to examme allegatiOn~ agamq 
countries which were In a state of political cmis or had jmt pm,,ed 
through grave dJ,turbance> ( cn II ~ ar, revolution. etc.). the 
Committee considered it nece,sary. ~hen cxamming the variow, 
mea,ure!'. taken by the government>. mcludmg some agam>t trade 
umon organizations, to have regard to '>Uch exceptional circum
stance' when examining the merit> of the allegation>. 

Third Report. Case No. 1. para. 19; Fourth Report. Ca;,e No 
30, para 149: Sixth Report. Ca>e No. 40. para 561: 12th Rcpmt, 
Ca>e No 16, para. 3R3: 16th Report. Ca'c No 112. para. tl6, 
17th Report. Case No. 109, para Iii\: 19th Report. Ca>t~ No 
121, para. 169: 24th Report, Case No. 121. para. 69: 25th 
Report, Ca'e No. 140. para 261. Ca>e No 136, para. 144: 33rd 
Report. Case No. IS4. para 94: 7Rth Report, Ca>e No. 364, 
para. R2. 

"476 In ca'e~ where there is a state of 'iiege, 1t 1' de,Irable that the 
government, in its relatwns w1th occupational orgamzation;, and 
their representative>. should rely on mea>ure> provided for in 
ordinary law rather than on emergency measure<; which are liable 
by their very nature to mvolve certain restnctwns on fundamental 
nghts. 

56th Report, Case No. 216, para. 157, 90th Report, Case> No' 
282 and 40 I, para 93. 

"477. Measures taken 111 a >tate of emergency may con>titute 
serious Interference bv the authorities 111 trade umon affair>. 
contrary to Article 3 (;f Convention No 87. except where '>tKh 
measures are necessary because the orgamzat1on' concerned have 
diverged from their trade umon objective> and have defied the law 
In any case such measures should be accompamed by adequate 
Judicial guarantees which may be invoked With reasonable facility. 

!20th Report, Ca>es Nos. 572. 581,586.596,610 and 620. para 
43; 13lst Report. Cases No>. 626 and 659, para 113 " 

20 International Labour Office, Ofjicwl Bullellii, Special Supple
ment, vol. LIV, 1971, No. 2. 
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May 1968 to the end of that year, when the new Constitution of 
1968 was adopted and articles 18 and 19 thereof, also concermng 
the right of assembly and association, were put mto force for 
members of recogmzed occupational organisations; and lastly, the 
current period which is marked by the existence of new legislation 
of a permanent character as regards trade umon matters The 
periods mentioned above can in no way be considered to be strictly 
separate; certain facts which characterised one given period some
times reappear in the others, some measures taken in the first 
period contmued to have effects which lasted throughout the other 
penods, and finally. certain common features are apparent in all 
three period>. 

"104. Before embarking on this narrative of events. the Com
mission considers that it would be convenient to examme the 
Important question of internatiOnal law implicit in the defences 
rmsed by the Government of Greece. It will be appreciated from 
the statement of these defences m Chapter 2 of this report that 
many of them are twofold in character. In the fir>t place, there is 
a denial that the acts complained of were committed or that, if 
committed, they were in breach of the Conventions; this is best 
examined after the narrative of events has been set out. In the 
second place, the Government contends that 11 was relieved from 
the obligation of compliance with the Conventions by rea>on of 
the state of emergency' which led to the proclamation of siege law 
m Apnl 1967. This raises a question of international law which the 
Commission will consider forthwith. 

"105. The Government representative put the argument as fol
lows2: although it had ratified Convention No. 87 on 30 March 
1962, and 'in particular, had assumed an obhgatwn under Article 
8 of Convention No. 87 to ensure that the law of the land did not 
impair the guarantees provided for in the Convention. Greece had 
not undertaken to repeal article 91 of the 1952 Constitution relat
ing to the state of emergency.' The Conventions did not, and could 
not, require the repeal of such provisions, which were common m 
national Constitutions. The state of emergency was as familiar a 
concept in public law as that of force majeure in private law .. 
Granted that the law must conform with the Constitution, and that 
the Government was the sole judge of the need to proclaim a state 
of emergency, the safeguards required by the Conventions were 
clearly not inviolate, and their suspension, however regrettable, 
had been in no way arbitrary'. 

"106. The contention set out in the preceding paragraph is based 
upon the two assumptiOn> stated in it, the first bemg that 'the law' 
(which the Commission understands to mean the proclamatiOn of 
siege law) must conform With the ConstitutiOn; and the second 
being that, if there is such conformity, the Government becomes 
'the sole judge of the need to proclaim a state of emergency'. 
These two assumptions are distinct. 

"107. As to the first, the Government did not contend that the 
proclamatiOn of siege law was strictly in accordance with the text 
of the Constitution. It admitted that two constitutiOnal steps, pre
requisite to the validity of the declaration of the state of siege, 
were not taken. 'These are two omissiom', the representative of 
the Ministers of Labour and Justice told the Commission, 'which, 
on the legal level, indicate the establishment of a new authonty 
which set up a revolutionary regime and created a new legal 
;Ituation going beyond the normal constitutional framework'. 

' 1 By the expre<;ston 'state of emergency' the Commtsston understood the Government 
to mean, a 'rnamfest threat to pubhc order and to the secunty of the country from 
mternal dangers.' the phraseology used m article 91 of the ConstitutiOn of 1952, the 
Commtss10n uses the term m the same sense 

" 2 See statement of the Government representative to the Governmg Body of the 
ILO, AppendJX IV 

" 3 The full text of thts artlcle ts as follows 

'The Kmg may. on the recommendatiOn of the Council of Mm1sters m ca~e of a state 
of \\ar or mobthsauon due to external danger<; or of a senous disturbance of or mamfest 
thredt to pubhc order and to the secunty of the country from mternal dangers, suspend 
by Royal Denee throughout the country or m part thereof the operation of arttcles 5, 
6, 8, 10, 11, 12, 14, 20, 95 and 97 of the Constitution or certam of these articles and, by 
puttmg mto effect the law on "state of stege" as thts law may apply on each occaston, 
establish extraordmary tnbunals This law may not be modified m the course of the work 
of the Parliament summoned for Its apphcat1on All measures taken under authonty of 
the present article shall wtthout fatl be announced to Parliament for approval or abro· 
gatwn at tts first meetmg after theu promulgation If these measures be taken m the 
absence of Parliament the same Royal Decree shall, under penalty of nullity, summon 
Parliament to meet wtthin ten days even though tts term ended or tt be dtssolved, m 
either case Parliament shall dectde on mamtammg or abrogatmg the satd decree 

'The parliamentary tmrnunny provided for m article 63 shall enter mto effect as from 
pubhcauon of the satd Royal Decree 



"108. The Commisswn, however, finds 1! unnecessary to exam
ine the constitutional validity of the Government's acts. The Com
mission understands perfectly the argument that conformity with 
the ConstJtutwn would make the Government m the eyes of the 
Greek law the sole judge of the need to proclaim a >tate of 
emergency. But it ha> not that effect m international law. The 
CommissiOn takes the view that it is an accepted principle of 
international law that a State cannot rely on the terms of its 
national law, or otherwise invoke the concept of national sover
eignty, to JUStify non-performance of an international obligation. 
Any doubt concerning the extent of such obligation must be de
termined by exclus1ve reference to the relevant principles of in
ternational law, whether made express by the parties to a treaty 
or derived from another source of international law, in particular, 
international custom and general principle> of law. 

"109. The relevant proviSIOns of international law applicable m 
the pre>ent case are contamed in Conventions Nos. 87 and 98, 
both of which have been ratified bv Greece In neither of these 
Conventions IS there any provision allowing the pOSSibility of bas
ing a plea of emergency, as an exception to the obligation> arising 
under the Conventions, on the terms thereof. 

"110. The pos1tion of pleas of emergency or necessity m inter
natwnal custom may be sa1d to corre>pond essentially, w1thin the 
peculiar framework of the international community, to the place 
given to pleas of force majeure or legitimate self-defence in na
tional ;ystems of law. A plea of force majeure generally requires 
a showing of irresistible force of circumstances. A plea of legit
imate self-defence requires a showing both of imminent danger 
and of a proportionate relationship between the danger and the 
measure> adopted for defence. Both the general principle of law 
denved from national practice and internatiOnal custom are based 
on the assumption that the non-performance of a legal duty can 
be JUStified only where there JS impossibility of proceedmg by any 
other method than the one contrary to law. It must also be shown 
that the action sought to be JUstified under the plea is limited, 
both m extent and m time, to what is Immediately necessary. 

"111. There is a further consideration. All the mam legal systems 
accept in some form the principle that pleas of justification on 
grounds such as self-defence are subject to legal review. If a plea 
of emergency JS to be treated in mternational law as a legal concept 
there sim1larly has to be appraisal by an impartial authority at the 
international level. 4 It is for this reason that international tribunals 
and supervJ>ory organs, when se1zed of such a plea, have mvariably 
made an independent determination of whether the circumstances 
juslified the claim, and have not allowed the State concerned to 
be sole judge of the Jssue. 5 

"112. With regard to the whole question of the circumstances 
said to constitute a state of emergency the Commission received 
insufficient mformation from the Greek Government, which took 
the atlitude that it was a matter to be dec1ded solely by the 
Government and not by any tribunal. In the examination by the 
Commission of the ev1dence and informalion relating to the events 
of 1967, nothing emerged which would enable the Commission to 
conclude that there existed in Greece in April 1967 a state of 
emergency, or such exceptional conditions as would JUStify tem
porary non-compliance with the Conventions. Accordingly the 
Commission rejects the plea of the Government that it was entitled 
to derogate from the Conventions in the circumstances which 
prevailed m Greece in April 1967." 

'The effect of the above-mentiOned Royal Decrees shall not, m the case of war, be 
extended beyond the end thereof, m all other cases thetr effect shalllpso facto termmate 
after two months from theu promulgatwn unless m the meanhme It be extended agam 
wtth Parliament's permtsston' 

.. .; See Oppenhetm'~ lnternatwnal Law (ed. by Lauterpacht) etghth edttiOn, Vol I 
(1955). pp 298-299, Giraud. La theorze de Ia legitime defense. m Academre de droit 
mternatwnal. Recuell des Cours, 1934, Vol III, pp 691-860, Jessup, A Modern Law 
of Natwns (1948). p 165 

"~Sec Ldwless v Gmernmcnt of Republic ot Ireldnd I L R . Vol 31. pp 290 et ~ClJ. 
Rlm%cau, Prmupe5 gefzdau.\ du dwa mternatumal puhlu (1944), Vol L pp 305-367. 
Pubhwtwm of the PC 1 J . Sene'\ A. No\ ~Od dnd 21 " 
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UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND 

CuLTURAL ORGANIZATION (UNESCO) 

[3 September 1975] 

(1) Article 4, paragraph 2, of the Covenant is related to the right~ 
from which no derogation IS permitted. The same provisions are 
contained in article 15 of the European Convention, article 27 of the 
Inter-American Convention and article 3 in each of the four Geneva 
Conventions. Rights from which no derogations are permitted in all 
these instruments are called, in the chapter of UNESCO's manual 
wh1ch deals with the question, "the indestructible core of human 
rights", and the standards are regarded as having the nature of jus 
co gens. One question which arises in this context should be con
sidered in the report: how should one interpret a clause authorizing 
limitatiOns on a human right which is part of an article from which 
no derogations are possible? For example, article 4 of the Covenant 
states that there can be no derogation from article 18 in time of 
public emergency, yet article 18 itself contains a paragraph author
Izing limitations in the general interest. Here again there JS a problem 
of interpretation. 

(2) It is interesting that the relevant questionnaire drafted by the 
Special Rapporteur raised the issue of emergency situations other 
than conflicts (insurrectiOn, civil war, international war), particularly 
underdevelopment and natural catastrophies. 

D. Comments by regional organizations relating to ar
ticle 4 of the International Covenant on Civil and 
Political Rights 

30. The following comments, dated 12 January 
1976, were received by the Special Rapporteur from 
the Council of Europe: 

(1) Article 15 of the European Convention on Human R1ghts reads 
as follows: 

"(1) In time of war or other public emergency threatening the life 
of the nation any High Contracting Party may take measures dero
gating from its obligations under th1s Convention to the extent strictly 
required by the ex1gencies of the situation, provided that such 
measures are not inconsistent w1th its other obligations under inter
national law. 

"(2) No derogation from Art1cle 2, except in respect of deaths 
resulting from lawful acts of war, or from Articles 3, 4 (paragraph 
1) and 7, shall be made under this provision. 

"(3) Any High Contracting Party availing itself of th1s right of 
derogation shall keep the Secretary General of the Council of Europe 
fully mformed of the measures which it has taken and the reasons 
therefor. It shall also inform the Secretary General of the Council 
of Europe when such measures have ceased to operate and the 
provisiOns of the Convention are again being fully executed." 

(2) The Commission and the Court of Human Rights provided for 
by the European Convention on Human Rights have, in a series of 
cases heard during the past 20 years, interpreted the requirements 
of the above-mentioned article 15 of the European Convention with 
considerable rigour. 

(3) As early as 1956, in the first Cyprus case, the Commission 
considered that it was competent to decide whether a public emer
gency existed and whether the measures covered by article 15 had 
been taken to the extent strictly required by the exigenc1es of the 
situation. On this second point, however, it added that the Govern
ment concerned must retain a certain measure of discretiOn." 

(4) The Commission reiterated this opinion m the Lawless case 
and the Court confirmed it in substance in 1ts ruling handed down 
on th1s case in 1961. The Commission's report contains two decla
rations of principle: first, it declared its opinion that a "public emer
gency threatening the life of the nation" means an exceptional 
situation of crisis or emergency which affects the whole population, 
and not only certain groups, and constitutes a threat to the organized 
life of the community of which the State is composed; and, second, 
it reaffirmed its opinion that a certain latitude-a certain margin of 
appreciation-must be left to the Government in determining 
whether there exists a public emergency calling for exceptional 
measures on Its part, but that at the same time, the Commission has 

21 Yearbook of the European Convention on Human Rights, 1958--
1959, Application No. 176/56, p. 176. 



the power and the duty, under article 15, to examine the evaluation 
made by the Government and to pronounce on it. It concluded 
therefrom that the requirements stipulated in article 15 had been 
met. 

(5) The Court reached the same conclusion by reasoning which 
was similar in substance. 

(6) In its opinion, it is for the Court to ascertain whether the 
requirements set forth in article 15 for the exercise of the exceptional 
right of derogation were met. 22 

(7) Consequently, the Court proceeded to examine the facts which 
might have constituted a public emergency threatening the life of the 
nation. It defined such a public emergency as "an exceptional situ
ation of crisis or emergency which affects the whole population and 
constitutes a threat to the organized life of the community of which 
the State is composed" .23 Then, reviewing the facts on which the 
Irish Government had based 1ts case, the Court concluded that the 
Government had been justified in declaring that such an emergency 
existed. We find here, in a slightly different form, the idea that the 
Government has a certain margin of appreciation in determining 
whether an emergency exists. 

22 lb1d., 1961, p. 472. 
23 Ibid., pp. 473-475. 
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(8) The definition given by the Court was followed by the Corn
mission in the Greek case. 24 Here again, the Commission sought to 
determine whether a public emergency had existed in Greece, by 
examining the facts which the Greek Government itself had adduced 
as constituting such an emergency. Two aspects of the Commission's 
report clearly illustrate the rigorous nature of the conditions to be 
met. First, in refernng to the Government's "margin of apprecia
tion", the Cornrn1ssion did not consider it advisable to ascertam 
whether the Greek Government had "reasonably deduced" that an 
emergency existed; it examined the question whether such an emer
gency had ex1sted in fact. Secondly, the Commission held that m 
that case, the burden of proof lay upon the respondent Government. 

(9) The provision that the Secretary General should be mforrned 
(art. 15, para. 3) was also interpreted strictly by the majority of the 
Commission, which expressed the opimon that the Greek Govern
ment had not fully met that reqmrernent since it had not furnished 
the texts of a number of legislative measures or the Constitution of 
1968, had not provided information on the administrative measures 
and had not communicated the reasons for the measures of dero
gation until four months after they had been taken. 25 

24 Ibid., 1969, The Greek Case, pp. 71-72. 
25 Ibid., pp. 42-43. 



Chapter II 

STATE OF PUBLIC EMERGENCY 

A. General view 
31. Almost all legal systems provide for derogation 

from constitutional guarantees in time of war26 or other 
emergency27

. 

32. The legal institution by virtue of which such 
derogation is effected is defined as "public emergen
cy",28 "public danger, or other emergency",29 "state of 
siege" or "discretionary powers'', "suspension of con
stitutional guarantees " 30 or "state of exception". 31 

"Public emergency threatening the life of the nation" 
means an exceptional situation of crisis or emergency 
which affects the whole population, not only certain 
groups, and constitutes a threat to the organized life of 
the community of which the State is composed.32 

33. As has already been mentioned in parts one 
and two of the present study, general principles of law 
recognized by the world community and customary 
rules of international law came to be codified in 
humanitarian conventions and were subsequently ex
panded in multilateral agreements taking the form of 
international bills of human rights. 

'"See, for example, Constitution of Colombia of 1970, art. 121; 
Constitution of Greece of 1975, art. 48. 

''For example, Constitution of Nigena of 1979, art. 41; Comti
tution of Portugal of 1976, art. 19; Constitution of Spain of 1978, 
art. 116. 

'"For example, International Covenant on Civil and Political 
Rights, art. 41; European Convention on Human Rights. art. 15. 

'"For example, American Convention on Human Rights, art. 27. 
3

" See, inter alia, D. H. Martins, "La protecci6n de los derechos 
humanos frente a Ia suspension de las garantfas constitucionales o 
'Estado de Sitio' ", in The Orgamzation of American States and 
Human Rights, 1960-1967 (Washington, D. C., General Secretariat 
of OAS, 1972), part II, pp. 136 and 139. 

31 See "Reports on civil and political nghts for the penod 1 July 
1971-30 June 1977 received from Governments under Economic and 
Social Council resolution 1074 C (XXXIX)" (E/CN.4/1300 of 28 
August 1978), pp. 7, 13, 43. 50 and 64; "Report of the Ad Hoc 
Working Group established under resolution 8 (XXXI) of the Com
mission on Human Rights to inquire into the present situation of 
human rights in Chile" (E/CN.4/1188 of 4 February 1976), p. 13; 
"Report of the Ad Hoc Workmg Group established under resolution 
8 (XXXI) of the Commission on Human Rights to inquire into the 
present situation of human rights in Chile" (E/CN.4/1310 of I Feb
ruary 1979), pp. 13-16; Seminar on the Effective Realization of Civil 
and Political Rtghts at the National Level, Kingston, Jamaica, 25 
April-S May 1967 (ST/TAO/HR/29), paras. 155 and 158--159. 

32 According to Harry E. Groves, three types of emergency stand 
out in modern times: (a) the actual conduct of war or preparations 
to meet its imminent occurrence; (b) the threat or presence of in
ternal subverswn; and (c) the emergency caused by a breakdown, or 
potential breakdown, in the economy. See H. E. Groves, "Emer
gency powers", Journal of the International Commtssion of Jurists 
(Geneva), vol. III. No.2 (Winter 1961), p. 1. 
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34. In these international instruments on human 
rights there are provisions to the effect that the exercise 
of rights and freedoms protected therein can be limited 
or restricted by States on specific grounds. 33 

35. Likewise, certain of the international instru
ments on human rights contain express provisions spell
ing out that States may interfere with nationally and 
internationally protected human rights in time of 
emergency. 34 

36. It is often precisely through action of this kind 
that the rights and freedoms of the individual are 
violated. 35 

37. This is one of the basic reasons why states of 
emergency and their effects need to be scrutinized by 
the organs charged with the implementation of the 
relevant international instruments on human rights. 

B. Requirements for the existence of a public 
emergency 

38. Article 4, paragraph 1, of the International 
Covenant on Civil and Political Rights (hereinafter, 
the Covenant) expressly provides that: 

In time of public emergency which threatens the life of the nation 
and the existence of which is officially proclaimed, the States Parties 
to the present Covenant may take measures derogating from their 
obligations under the present Covenant to the extent strictly required 
by the exigencies of the situation, provided that such measures are 
not inconsistent with their other obligations under international law 
and do not involve discnmination solely on the ground of race, 
colour, sex, language, religion or social origin. 

39. Thus, this provision of article 4 of the Covenant 
regulates the power to declare a state of public emer
gency only in so far as it is used to effect exceptional 
infringements of human rights and fundamental 
freedoms. 

33 See, for example, Universal Declaration of Human Rights, art. 
29, para. 2; International Covenant on Economic, Social and Cul
tural Rights, art. 4; International Covenant on Civil and Political 
Rights, arts. 12, 14, 18, 19, 21 and 22. See also part two, chap. I, 
above. 

34 For example, International Covenant on Civil and Political 
Rights, art. 4; European ConventiOn on Human Rights. art. 15; 
American Convention on Human Rights, art. 27. 

35 Sir Humphrey Waldock, "Human rights in contemporary inter
natwnal law and the significance of the European Convention", in 
The European Convention on Human Rights, British Institute of 
International and Comparative Law, International Law Series, No. 
5 (London, 1965), p. 16. 



40. Consequently, the question that arises is 
whether there exists derogation from human rights36 in 
the absence of any threat to the life of the nation, not 
whether a state of emergency prevails in the absence 
of any derogation from human rights and fundamental 
freedoms. 37 The actual existence of an emergency is a 
condition precedent to any derogation from human 
rights. 

41. Accordingly, the first requirement is that a 
Government availing itself of its power of derogation 
must necessarily determine beforehand, at least im
plicitly, that a public emergency exists "which threatens 
the life of the nation". 38 

42. In this connection the following two elements 
should be stressed: 

(a) The emergency must be nation-wide in its ef
fects, so that, however severe the local impact of an 
emergency may be, it will not, in the absence of that 
condition, be a "public emergency" in the sense of 
article 4, paragraph 1, of the Covenant; 

(b) The threat must be to organized life, which 
suggests that the emergency does not have to be one 
in which ''the life of the nation" as such is threatened 
with extinction, but one in which there is such a break
down of order or communications that organized life 

36 In the Lawless case. the approach of G. Maridakis is question
able in that he determmes at the outset that the emergency measures 
involved are in conformity with article 15 of the European Conven
tion on Human Rights and then concludes that there is no need to 
examine whether the rights affected had been derogated from in the 
first place; contrast this with the approach of the other members of 
the Court and of the members of the Commission. See "Lawless" 
Case (Merits), Judgment of 1st July 1961 (Pubhcatwns of the Euro· 
pean Court of Human Rights. Serzes A: Judgments and Dectswns. 
1960--61) 

37 Notices of Withdrawal of derogation submitted to the Secretary 
General of the Council of Europe in pursuance of article 15, para
graph 3, of the European Convention on Human Rights state that 
"the provisiOns of the Convention are again being fully executed" in 
the relevant territory as soon as no more human rights are suspended. 
and not as soon as an official proclamation terminating the state of 
emergency is issued: see, for example. the notes verbales of the 
United Kingdom Permanent Representative to the Council of Eu
rope relatmg to Nyasaland (Yearbook of the European Convention 
on Human Rights, 1961, p. 42) and Northern Rhodesia (ibid., 1962, 
pp. 8-10). 

38 In the Lawless case, to which reference is made in note 36 
above, the European Court said: " ... in the general context of 
Article 15 of the Convention, the natural and customary meaning of 
the word> 'other public emergency threatening the life of the nation' 
is sufficiently clear; . . . they refer to an exceptional Situation of 
crisis or emergency which affects the whole population and consti
tute~ a threat to the organized life of the community of which the 
State is composed; ... " (Yearbook of the European Conventwn on 
Human Rights. 1961, pp. 472-474) See also, m para. 30 above, the 
comments of the Council of Europe, para. (4); and para. 82 and 
note 58 below. 

10 See Official Records of the General Assembly. Tenth Sesswn. 
Annexes, agenda item 28 (part II), document A/2929, chap. V, para. 
38. In connection with the requirement of proclamation of the exist
ence of public emergency, the following inter alia, were submitted 
by the Government of Ireland in its application against the United 
Kingdom Government before the European Commission on Human 
Right>. Although no official proclamation is provided for by Article 
15 of the European Convention, the Government of Ireland drew 
the attention of the Commission upon the fact "that the Special 
Powers Act and Regulations had remained in force in Northern 
Ireland for 50 years and that it did not require any legislative act, 
even a proclamation or order-m-counCll, to make these powers ef
fective". The applicant Government alleged that "even if it were 
announced that there were now or at any given time between 2,000 
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cannot, for the time being, be maintained. 
43. The second formal requirement is that the state 

of public emergency must be "officially proclaimed'' ,39 

which means that a public emergency can be declared 
only under conditions provided by national law. 

44. This requirement is essential to prevent States 
from derogating arbitrarily from their obligations 
where such action is not justified by events. 40 

45. In most countries a public emergency could be 
declared only under conditions defined by law, and 
that guarantee would be lost unless a requirement of 
public proclamation was maintained. 

46. The requirement of proclamation of public 
emergency cannot be replaced by the information 
which States parties to international conventions on 
human rights must forward on the measures of dero
gation from human rights and the reasons therefor. 41 

47. The third requirement is that the measures 
taken by the Government must be to the extent strictly 
required by the exigencies of the situation. 

48. The measures in question are, ex hypothesi, 
measures restricting or stopping the exercise or enjoy
ment of certain human rights or freedoms guaranteed 
by law. 42 

49. Thus, when the organs and bodies established 
by international instruments for the implementation of 
human rights examine cases relating to public emer
gencies, and in particular to measures taken by Gov
ernments derogating from their obligations, they 
should consider whether a particular restriction or de
rogation is necessary or strictly required, and should 

and 3,000 terrorists in Northern Ireland, the whole population of 
11/2 million people hved permanently under the shadow of the po~
sibility of being interned immediately and without prior notice", and 
it contended that this lack of previous official proclamation involved 
a breach of article 1 of the Convention Apart from reJectmg the 
allegation that article 1 could constitute by Itself an independent 
source of obligations, the respondent Government had stated that: 
"The reason for the>e powers always bemg m force was simply that, 
if a public announcement was required before the powers of intern
ment and detention could be exercised, the period of time which 
would inevitably elapse between ;uch a public announcement and 
the attempt to detain individual persons, would enable those persons 
to escape over the border." See Yearbook of the European Conven-

tion on Human Rtghts, 1972, pp. 208, 198. 
., See ··Report of the Ad Hoc Working Group established under 

resolution 8 (XXXI) of the Commi~sion on Human Rights to inquire 
into the present situatiOn of human nghts in Chile" (E/CN.4/1188 of 
4 February 1976), paras. 59-60. 

41 However, an assimilation of this kind is not excluded by the 
Committee of Experts on Human Rights of the Council of Europe. 
See Directorate of Human Rights, document DH/exp.(68) 16, 
''Problems arising from the co-existence of the United Natwns Cov
enants on Human Rights and the European Convention on Human 
Rights-Differences in the definition of the rights guaranteed: com
parison between articles 4 and 5 of the Internat10nal Covenant on 
Cml and Political Rights and articles 15, 17 and 60 of the European 
Convention on Human Rights". 

42 The European Commission on Human Rights considered in the 
first Cyprus case that it was "competent to pronounce on the exist
ence of a public danger which, under Article 15 [of the European 
Convention], would grant to the Contracting Party concerned the 
right to derogate from the obligations laid down in the Convention". 
and that, while "the Government should be able to exercise a certain 
measure of discretion m assessmg the extent strictly required by the 
exigencies of the situation", the Commission was also competent to 
decide whether the measures had been taken to the extent strictly 
required by the exigencies of the situatiOn. See Yearbook of the 



not accept the judgement of the respondent Govern
ment as conclusive. 

50. The fourth requirement is that provided by ar
ticle 4, paragraph 1, of the Covenant that the measures 
of derogation must not be inconsistent with the State 
party's other obligations under international law. 

51. The obligations mentioned in the preceding 
paragraph must not conflict with the other obligations 
of the State party under treaty or under customary law. 
Article 4 in this respect introduces a purely legal re
striction on the right to derogate which is in contrast 
to the other factual criteria laid down in this article. 43 

52. Again, the organs and bodies competent for 
the implementation of human rights instruments should 
consider ex officio whether the requirement imposed 
by the above-mentioned provision has been satisfied. 

53. It must not be possible for a State to avail itself 
of article 4 of the Covenant to release itself from its 
obligations under other human rights instruments.44 

54. The fifth requirement is that the measures 
taken for derogation from human rights do not involve 
discrimination solely on the ground of race, colour, 
sex, language, religion or social origin. 45 

55. The sixth requirement. provided by article 4, 
paragraph 3, of the Covenant, is that any State party 
to the Covenant availing itself of the right of derogation 
must immediately inform the other States parties to the 
Covenant, through the intermediary of the Secretary
General of the United Nations, of the provisions from 
which it has derogated and of the reasons by which it 
was actuated. Also, a further communication must be 
made, through the same intermediary, on the date on 
which it terminates such derogation. 

56. In this connection, notification under article 4, 
paragraph 3, may have a limited retroactive effect. No 
specific time-limit is laid down for notifications. 

57. Nevertheless, the Special Rapporteur interprets 
the words "shall immediately inform" as implying that 
the notification should be transmitted through the 
Secretary-General to the other States parties within a 
reasonable time and in any case without delay.46 

European Conventron on Human Rrghts, 1958-1959. Application No. 
176!56, p. 176. 

In the Lawle>o; case. the European Court of Human Rights as
>umed the same pnnciple: "it is for the Court to determine whether 
the conditiOns laid down m Article 15 for the exercise of the excep
tional right of derogatiOn have been fulfilled in the pre,ent case". 
lbrd., 1961. p. 472. 

The Court accordmgly considered. first. whether there could be 
said to be a public emergency threatening the life of the nation; 
o;econd. whether the measures taken m derogation from obligations 
under the European Conventwn were '"stnctly required by the eXi
gencies of the 'ltuatwn": and. third. whether the mea;ures were 
"inconsistent wtth .. other obhgatwns under internatwnal law" 

" In this connectwn see J E. S. Fawcett, The Applrcatwn of the 
European Cvm·ouwn on Human Rzghts (Oxford, Clarendon Press. 
1969). p. 250 

44 With respect to the ;arne provisiOn in arttclc 15 of the European 
Convention, see F. G Jacobs. The European Conventwn on Human 
Rzghts (Oxford. Clarendon Press, 1975) pp. 207-208. 

45 With respect to di>cnminatory limitations on or derogations from 
human nght>. see part two, chap IV, above. 

46 The European Court of Human Righb, m the Lawless case. 
considered that commumcation without delay was an element in the 
sufficiency of mformatwn required by article 15, paragraph 3, of the 
European Convention. Yearbook of the Eun>pean Convention on 
Human Rights, 1961, pp. 482-486. 
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58. A further communication should be made 
through the intermediary of the Secretary-General of 
the United Nations on the date on which a State party 
to the Covenant terminates the derogation from certain 
human rights. 

59. Another issue interrelated with article 4 of the 
Covenant is the principle of necessity common to all 
legal systems. 

60. A great number of States have constitutional 
provisions empowering them to take measures in a 
public emergency which would not otherwise be lawful. 

1. NATIONAL ORGANS COMPETENT TO DECLARE THE EXIST

ENCE OF A PUBLIC EMERGENCY 

61. Article 4 of the Covenant does not provide 
which organ of the State is competent to declare a state 
of public emergency. 

62. The wording of the requirement of official pro
clamation is vague enough to condone in advance a 
proclamation of public emergency issued by the legis
lative or the executive authority, a military officer or 
anyone else. 

63. Nevertheless, it is consistent that the scope of 
the International Covenants and, in particular, the 
meaning of the provisions of article 4 of the Interna
tional Covenant on Civil and Political Rights to exclude 
a priori from consideration the military as well as the 
judicial authorities. 

64. No really democratic system can entrust to mili
tary or police officers the power to proclaim an emer
gency without violating the rule of law. 

65. The judicial authority has never been granted 
the exclusive power to make an original declaration of 
public emergency because it is unlikely to be aware in 
good time of the urgency of the situation and of the 
facts constituting a public emergency. 

66. It must be assumed that a declaration of public 
emergency is a matter for the political organs of the 
State, which are in a position to make the appropriate 
assessment of facts fully known to them alone in the 
light of their general policy and of the overall state of 
national security or the dimensions of an extraordinary 
peril. 

67. At the outset it should be for the legislative 
authority47 to decide whether a particular situation 
amounts to such a state of emergency as to warrant the 
adoption of special legal measure~. This necessarily 
implies two main consequences: 

(a) The constitution or ad hoc legi~lation must have 
authorized the legislative authority to declare a public 
emergency by the adoption of a simple resolution; 
otherwise the necessity to pass through the burdensome 
procedure of ordinary legislation would have the effect 
of requiring most of the time a provisional proclama
tion by the executive authority and would defeat the 
very purpose of the general rule that is supposed to be 
followed; 

(b) The merits of each particular situation likely to 
be proclaimed as a public emergency need to be given 

47 See J. L. Kapur, "Emergency powers of the President under the 
Indian Constitution", Jahrbuch des Offentilchen Reclus der Gegen
wart (Tubingen, Mohr, 1976), New Senes, vol. 25, p. 421. 



deliberate consideration by the legislative authority it
self; no determination should be made in advance and 
in abstracto that such or such type of event will auto
matically or through an earlier prescribed procedure 
constitute a public emergency under law. 

68. Respect for such standards is the best guarantee 
that no advantage will be taken of a stressful political 
situation to curtail abusively fundamental rights and 
freedoms,48 provided that the legislative authority func
tions as a free democratic institution in the State in 
question. 

69. Two categories of exceptions to this general 
rule may be contemplated: 

(a) Some exceptions may result ex necessitate, "by 
the nature of things". In these cases no proclamation 
of public emergency is made at all: the threat is so 
sudden that it is met without recourse to express legal 
powers. The measures taken may be ratified a poster
iori by the legislative authority or condoned by judicial 
application of the concept of force majeure. 

(b) Exceptions are said to be permissible wherever 
it is impossible or inexpedient to summon Parliament 
for the purpose of proclaiming the emergency. 

70. In contrast to the first case mentioned above, 
in the second case the threat is not so sudden as to 
prevent the executive authority from declaring the 
existence of a public emergency, but it is sufficiently 
imminent to justify not waiting until parliament is sum
moned and in a position to declare the public 
emergency. 

71. The executive authority need only be empow
ered to declare a public emergency during the period 
in which it is impossible or inexpedient to wait for the 
legislature to proclaim it itself. 

72. Accordingly, it could be concluded that it is the 
legislative authority itself which always has the com
petence to make a definitive proclamation of a public 
emergency. The executive authority can only make a 
provisional declaration until the legislative authority 
resumes its functions, 49 that is to say, "as soon as pos
sible" (as recommended, inter alia, by the Lagos Con
ference on the Rule of Law, 1961) or immediately,50 

or within a specified timeY 
48 See in particular paragraph 6 of the Conclusions of Committee 

I of the African Conference on the Rule of Law, Lagos, Nigeria, 
January 3-7, 1961 (Geneva, International Commission of Jurists, 
1961). See also the remarks made by Mr. A. Wade (Senegal), Rap
porteur of Committee I, at the closing plenary meeting of the Con
ference, on 7 January 1961 (ibid., pp. 161-163). The resolution of 
the Conference, "The Law of Lagos", also appears in I. Brownlie, 
ed., Basic Documents on Human Rights (Oxford, Clarendon Press, 
1971), pp. 440-441. 

49 See the views expressed by a number of participants in the 
Seminar on the Effective Realization of Civil and Politlcal Rights at 
the National Level, Kingston, Jamaica, 25 Apnl-8 May 1967 (ST/ 
TAO/HR/29). Other participants, however, "felt that the legislature 
should be automatically convened by the declaration of a state of 
emergency by the executive" (ibid., para. 173). 

"' See Organization of American States document OAS/Ser.LIV/ 
U.S No. 6, as quoted by Martins, loc. cit., p. 140. 

51 In this connection, Ganshof van der Meersch said, inter alia: 
"The state of emergency, in principle, should be declared by parlia
ment and, if parliament should not be able to do so, it should 
approve the state of emergency within a certain time limit". See 
Council of Europe, Consultative Assembly, Parliamentary Confer
ence on Human Rights, Vienna, 18-20 October 1971 (Strasbourg, 
1972), chap. III, sect. B, Summary of the first working sitting, p. 34. 
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73. Extension of the period of public emergency 
should be effected by the legislative authority only after 
careful and deliberate consideration of the necessity 
therefor. 52 

74. During any period of public emergency the 
executive authority should only take such measures as 
are reasonably justifiable for the purpose of dealing 
with the situation which exists during that period.53 

75. Thus, the legislature should meet as soon as 
possible after the proclamation of a public emergency 
by the executive, in order to ratify or approve it. 

76. By implication, however, the legislative au
thority should equally have the power to revoke a 
proclamation of a public emergency, 54 as well as the 
power to amend the period of its validity, by simple 
resolution. 

77. With a possible exception in time of war, the 
proclamation itself should define this period of val
idity ,55 which should not exceed six months, subject to 
extension by the legislative authority. 

78. It should be made clear that it is not the dec
laration made by the executive authority that may re
main effective up to six months, but the proclamation 
made by the legislative authority or the one issued by 
the executive as ratified or amended by the legislative 
authority. 

79. Then, upon the lapse of the period of validity 
initially set, or subsequently amended by the legisla
ture, the proclamation becomes ineffective auto
matically. 56 

80. Extension of its duration must always be made 
for another fixed period and only by the legislative 
authority. 

81. The legislative authority should remain in ses
sion throughout the crisis in order to exert a continuing 
control over the existence of the public emergency. 

2. SUPERVISORY OR JUDICIAL REVIEW OF THE DECLARATION 

OF A PUBLIC EMERGENCY 

82. The wording of article 4, paragraph 1, of the 
Covenant, which permits the taking of measures de
rogating from certain human rights "in time of public 
emergency which threatens the life of the nation and 
the existence of which is officially proclaimed", also 
establishes basic criteria, which should be subject to 
supervisory or judicial review57 by the Human Rights 
Committee competent under the Covenant, by other 

52 See paragraph 5 (iii) of the Conclusions of Committee II of the 
Lagos Conference on the Rule of Law, in Brownlie, op. cit., pp. 444-
445. 

53 Ibid. 
54 See Seminar on the Effective Realizatwn . .. (ST/TAO/HR/29), 

para. 173. 
55 "The duration of the state of siege must be expressly limited" 

(1959 Seminar on Judicial and Other Remedies against the Illegal 
Exercise or Abuse of Administrative Authority, Buenos Aires, 31 
August to 11 September 1959 (ST/TAO/HR/6), para. 37). 

56 See Seminar on the Effective Realization . .. (ST/TAO/HR/29), 
para. 182. 

57 See also European Convention on Human Rights, art. 15, para. 
1; European Social Charter, art. 30, para. 1; American Convention 
on Human Rights, art. 27, para. 1. 



organs established by relevant international instru
ments or by national courts. 58 

83. The onus of proof as to the existence of a public 
emergency and the necessity of the measure should rest 
on the respondent Government. 

84. But the rules of evidence are less strict in in
ternational law and the differences between the parties 
are often based not so much on the particular facts of 
the case as on their proper estimation and ap
preciation. 5~ 

" See the Covenant, arts. 28--45; see also part one and part two. 
chap. I, above. 

This IS an aspect based, m particular, on the case law of the 
European Convention on Human Rights and the reports and other 
documents of the European Commission on Human Rights. Thus, 
when the European Commission undertook to examine the first state 
application lodged by the Greek Government against the Govern
ment of the Umted Kmgdom on the basis of article 15, paragraph 1, 
of the European Convention in 1956, it was submitted, inter aha, 
that no public emergency existed in Cyprus that JUstified the dero
gatiOn; notified by the Government of the United Kmgdom in its 
notes verbale> of 7 October 1955 and 13 April 1956 to the Secretary 
General of the Council of Europe. See these notes verbale> in Euro
pean CommissiOn on Human R1ghts: Documents and Deciswns, 
1955-1956--1957 (The Hague, Martinus Ni]hoff, 1959), pp. 49-50. In 
Its reply. the respondent Government informed the Secretary Gen
eral of the Council of Europe. m purported fulfilment of it; obligation 
under article 15. paragraph 3, of the European Convention, that a 
public emergency within the meaning of article 15 of the Convention 
existed m Cyprus. It had, thus, determined unilaterally that the 
commi>sion of various acts and the facts amounted to a public emer
gency under the relevant provision of the European Convention. 
However, thi> a>pect was not regarded by the CommissiOn as havmg 
been conclu>~vel y determined 

The application was referred to a seven-member Sub-CommissiOn 
charged with establishing the facts and seeking a friendly settlement 
of the matter m accordance with article> 28 and 29 of the European 
Convention. The Sub-CommissiOn decided to carry out an investi
gation m Cypru> m order to "enable the CommissiOn to judge as to 
the existence and extent" of a public danger for the purposes of 
article 15 of the European Convention. Ib1d., p. 130. 

In thi> case as well as in other cases the European Commission 
took the view, with which the European Court agreed in the Lawless 
case, that it is empowered to make political judgements. otherwise 
"the international protectiOn of human nghts" would lose "its effec
tivene>>" and "it> very meaning". 

Specifically. as a result of the duect investigation earned out m 
Cyprus hy the above-mentioned Sub-Commis>ion in 1959, the Euro
pean Commis>ion. m plenary. drew up a report in which it considered 
itself authonzed by the Convention to express a cntical opmion on 
derogations under article 15 and "competent to decide whether 
measures taken by a Party under Article 15 had been taken to the 
extent stnctly required by the exigencies of the situation". At the 
same time, It conceded that the Government concerned retained. 
within certain limit>. Its discretion in appreciating the threat to the 
life of the natiOn and that "the Government should be able to 
exercise a certain measure of discretion m assessing the extent strictly 
reqmred by the exigencies of the situation". See Yearbook of the 
European ConventiOn on Human Rights, 1958-1959, p. 176; see also 
European Court of Human R1ghts. "Lawless" Case, Senes B: Plead
ings, Oral Arguments and Documents, 1960-1961, p. 82. 

The European Court of Human Rights in the Lawless case held, 
inter alia, that "It is for the Court to determine whether the condi
tions laid down in Article 15 for the exercise of the exceptional right 
of derogation have been fulfilled". See "Lawless" Case (Ments), 
Judgment of 1st July 1961 (Pubhcations of the European Court of 
Human Rights, Senes A: Judgmellts and Decisions, 1960-61), p. 55. 
The European Court never mentioned that a margin of appreciation 
or a measure of discretion should be left to the States parties and it 
did not answer the request of the Irish Government to declare that 
the "Commission has erred m principle in its approach to the appli
catiOn of article 15 of the Convention". In particular, no express 
mention of a margin of discretion is made by G. Maridakis in his 
individual opinion. Ibid., pp. 64--67. 
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85. Criteria which cannot be measured, such as the 
margin of appreciation,60 the onus and standard of 
proof and the elements of good faith and reasonable
ness merely constitute useful tools at the disposal of 
those exercising functions of a judicial nature. 

86. The examination of declarations of public 
emergency should be made by the Human Rights Com
mittee, which is competent under the Covenant, even 
though the system of implementation enables the 
Human Rights Committee solely to seek and receive 

Further, the European Court found that "from a combinatiOn of 
several factors" the respondent Government had "reasonably de
duced" and "were JUstified in declaring" the existence of a public 
emergency threatening the life of the nation (ibid .. pp. 56-57). The 
European Court on the particular issue of the existence of an emer
gency in Ireland applied very liberally the natural and customary 
meanmg of the terms provided for by Article 15, paragraph 1, to the 
facts of the case. thereby implicitly upholding the views of the Irish 
Government as to the proper forum where decisions of this nature 
should be made. It is to be noted that in his mdividual opimon G. 
Maridak1s took it for granted that an emergency existed without 
analysing the facts at all. lbtd., p. 64 

It is the special subject-matter of article 15 which compels the 
recognition of !>Orne discretion. The majority of the European Com
mission in the Lawless case held that "in making a determination" 
that an emergency existed in Ireland during the relevant period. the 
respondent Government ''did not go beyond the proper margin of 
discretion allowed to it" under article 15, paragraph 1, and it assumed 
that the requirement!> of this provi>ion would be met if the factual 
elements available could disclose that a situation prevailed which the 
Government might qualify a> a public emergency without going 
beyond the proper limits of its margin of appreciation. Most members 
of the minority, among them Mr. Eustathiades and Mr. Susterhenn, 
advocated that public emergencies under the European Convention 
be confined to situations which are analogous or tantamount to an 
"mternational war" in the ordinary sense of the term. "Lawless" 
Case, Series B, 1960-61, pp. 81, 90-98, 203. 

In connection with the notion of "emergency", see also the mter
esting article of S. Marks, "La notion de periode d'exception en 
matiere des droits de l'homme", Human Rights Journal (Paris), vol 
VIII. No. 4, 1975. pp. 821-858. 

59 On this Issue, the European Commission held in the first Greek 
case that "the burden lies upon the respondent Government to show 
that the conditions justifying measures of derogatiOn under Article 
15 have been and continue to be met, due regard being had to the 
'margin of appreciation' which, according to the constant JUrispru
dence of the Commission, the Government has in judging the situ
atiOn m Greece as from the moment it assumed power on 21st April 
1967" (Yearbook of the European Convention on Human Rights, 
1969, p. 72). In spite of this and of its decision in the Lawles> case, 
the European CommissiOn m this case strictly limited its analysis to 
the "evidence before 1t" and concluded that "the respondent Gov
ernment ha> not 5atisfied the Commission by the evidence it has 
adduced that there was on 21st April1967 a public emergency threat
emng the life of the Greek nation" (ibid , p. 76). Some members of 
the European Commission, applymg the doctrine of discretiOn, m 
spite of the onus of proof resting on the respondent Government. 
let the doubt benefit that Government, as had been done in the 
Lawless case. 

60 The notion "margm of appreciation" is to be found expressed 
in only one provision of the European Convention-article 1. second 
paragraph, of the first Protocol, which reads: "The preceding pro
visions shall not, however, in any way impair the nght of a State to 
enforce such laws as it deems necessary to control the use of property 
m accordance with the general interest or to secure the payment of 
taxes or other contributions or penalties" The term sometimes used 
by the organs of implementation of the European Convention, "mar
gin of appreciation", is probably a translation from the French and 
the concept of a "power of appreciation" is derived from those 
continental systems of administrative law which established and rec
ognized the role and competence of the highest French administrative 
court, the Conseil d'Etat. See F. G. Jacobs, op. cit., p. 201. In 
connection with the imposition of restrictions for the purpose of the 
prevention of disorder or crime, the protection of health or morals 



information, to effect conciliation and to make 
recommendations. 61 

87. The derogation clause of the Covenant was 
adopted with a view, among others, to preventing 
States parties from being left free to decide for them
selves when and how they would exercise emergency 
powers. 62 

88. The same could be said for the American Con
vention on Human Rights,63 article 27 of which pro
vides the following: 

Article 27. Suspension of Guarantees 
1. In time of war, public danger, or other emergency that threat

ens the mdependence or security of a State Party, it may take 
measures derogating from its obligations under the present Conven
tion to the extent and for the period of time strictly required by the 
exigencies of the situation, provided that such measures are not 
inconsistent with its other obligations under international law and do 
not involve discrimination on the ground of race. color. sex, 
language, religion, or social origin. 

2. The foregoing provision does not authorize any suspension of 
the following articles: Article 3 (Right to Juridical Personality), Ar· 
tide 4 (Right to Life), Article 5 (Right to Humane Treatment), 
Article 6 (Freedom from Slavery). Article 9 (Freedom from Ex Post 
Facto Laws), Article 12 (Freedom of Conscience and Rehgwn), 
Article 17 (Rights of the Family), Article 18 (Right to a Name), 
Article 19 (Rights of the Child), Article 20 (Right to Nationality), 
and Article 23 (Right to Participate in Government), or of the 
judicial guarantees essential for the protection of such rights. 

3. Any State Party availing itself of the nght of suspension shall 
Immediately inform the other States Parties, through the Secretary 
General of the Organization of American States, of the provisions 
the application of which it has suspended, the reasons that gave rise 
to the suspenswn, and the date set for the termination of such 
suspension. 

89. The minimum standards established under ar
ticle 4 of the Covenant should also find application in 
national law. 

90. The conflicting values that international organs 
and national courts face when confronted with political 
judgements are of exactly the same nature, and a pro
clamation of emergency always remains a matter of 
most serious concern as it directly affects and may 
infringe upon human rights. 

91. This means that the ordinary courts of a State 
should not abdicate their responsibility of testing the 
legality of a declaration of emergency, even if it may 
be considered necessary or advisable to leave the pol
itical organs of the State with a certain-preferably 
implied-margin of appreciation. 
and the protection of the rights and freedoms of others, see article 
8, paragraph 2, of the European Convention. In this respect, F. G. 
Jacobs observes that the idea underlying the notion of a "power of 
appreciation" is that the European Convention leaves the authorities 
a certain area of discretion. Interference with the rights guaranteed 
by the Convention does not have to be shown to be actually necessary 
in order to be justified under, for example, article 8, paragaph 2, of 
the Convention; it has to be shown only that the authorities had 
sufficient reason to believe that it was necessary. Ibid. 

The notion "margin of appreciation" is a very vague notion and 
in using it the European Commission-for example, in the above
mentioned first Greek case--comes nearest perhaps to the interpret
ation of what is necessary. 

61 Covenant, art. 40. See also, for example, the report of the 
Human Rights Committee, 1977 (Official Records of the General 
Assembly, Thirty-second Session, Supplement No. 44 (A/32/44), para. 
118). 

62 See paras. 10 and 11 above. 
63 See above, Introduction, paras. 123--129; and part two, paras. 

707-719. 
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92. Nevertheless, the value of the safeguard ensu
ing from the possibility of judicial review is attenuated 
not only by the necessity of leaving some discretion to 
the State but also by the fact that such control is not 
automatic and needs first to be requested by an 
aggrieved party. 

93. The safeguard of judicial control over declara
tions of public emergency is far from being generally 
accepted. 

94. Committee I of the Lagos Conference on the 
Rule of Law affirmed that the courts should have 
jurisdiction with respect to delegated legislative powers 
and to the exercise of emergency powers. 64 

95. The following views were expressed by some 
participants in the Seminar on Amparo, Habeas Corpus 
and Other Similar Remedies on this point: 

In other [countries] again, the courts must rule whether the 
measures taken by the executive authority were JUStified by the state 
of emergency. 

The maJority of the participants agreed that it would be advisable 
that the courts should be empowered to decide on the legality of the 
measures adopted by the authority during the state of emergency 65 

96. A declaration of emergency is primarily a de
cision of a political nature. In particular, article 4, 
paragraph 3, of the Covenant requires that a State 
availing itself of the right of derogation reveal the pro
visions from which it has derogated and the reasons by 
which it was actuated. 66 

97. This means that the Government has to men
tion in its notification what are the actual circumstances 
which strictly require the taking of such measures and, 
hence, what constitutes the "public emergency threat
ening the life of the nation" which has been officially 
declared. 67 

98. The political and judicial control and means of 
enforcement should be established in order to ensure 
that the power to proclaim a public emergency does 
not become unlimited. 

99. International conventions, national constitu
tions and other standard-setting sources of law indicate 
the actual situations which constitute a legal state of 
public emergency capable of provoking the institution 
of extraordinary rules of law affecting human rights. 68 

64 Paragraph 3 of the Conclusions of Committee I reads: "The 
Judiciary should be given the Jurisdiction to determine in every case 
upon applicatwn whether the circumstances have arisen or the con
ditiOns have been fulfilled under which such power is to be or has 
been exercised". and paragraph 7 of the Conclusions of the same 
Committee reads: "The Conference feels that in all cases of the 
exercise of emergency powers, any person who is aggrieved by the 
violatiOn of his rights should have access to the courts for determi
nation whether the power has been lawfully exercised" See Brown
lie, op. elf., p. 442. 

65 Seminar on Amparo, Habeas Corpus and Other Similar Rem
edies, Mexico, D. F., 15-28 August 1961 (STffAO/HR/12), paras. 
97 and 99. 

"" The Inter-American Commission on Human Rights has already 
asked States members of the Orgamzation of American States to 
send annual information on any suspension of human rights and on 
the reasons therefore (OAS document 35(1967)). 

67 See Official Records of the General Assembly, Tenth Session, 
Annexes, agenda item 28 (part II), document A/2929, chap. V, paras. 
35-47. 

68 See Study of the Right of Everyone to be Free from Arbitrary 
Arrest, Detention and Exile (United Nations publication, Sales No. 
65. XIV. 2), paras 754-756. 



100. These international and national instruments 
use the terms "war"69 or "public emergency". 70 

101. "Public emergency'', which is often equated 
with "public danger", does not refer merely to one 
type of situation. It is often specified that the emer
gency in question is one that threatens "the life of the 
nation" or "the independence or security" of a State/1 

or one that covers the case of the ''democratic insti
tutions" of the country being threatened by subversion, 
the case of "sudden military challenge" to the survival 
of the nation, and so on. A calamity or public disaster 
threatening the life or "well-being"72 of the community 
falls within a special category of emergencies provoked 
by nature. 

102. An "emergency" is incompatible with a per
petual state of affairs and is necessarily limited in time. 

3. EXCEPTIONS FROM THE SCOPE OF APPLICABILITY OF 

DEROGATION PROVISIONS 

103. Article 4, paragraph 2. provides expressly that 
no derogation is permitted even in time of public 
emergency from the provisions of articles 6. 7, X (paras. 
1 and 2). 11, 15. 16 and 11-1 of the International 
Covenant on Civil and Political Rights. 73 

(a) The right to life (article 6) 

104. The right to life. which is protected by many 
international instruments, 74 is further expressly ex
cluded from derogation under article 4 of the Cove
nant. 

105. The right to life must be taken as referring to 
the actual human being. 

106. In connection with the important issue of the 
moment from which life is safeguarded, article 4, para
graph 1, of the American Convention on Human 
Rights provides that the right to life "shall be protected 
by law, and, in general, from the moment of concep
tion". The Covenant and the European Convention 
left this question open. 

107. Article 6, paragraph 1, includes the statement: 
"No one shall be arbitrarily deprived of his life". This 
formulation obviously covers, inter alia, death resulting 
from action lawfully taken to suppress insurrection, 
rebellion or riots and killing in defence of persons, 
property or the State or in circumstances of grave civil 
commotion. 

69 See, for example, European Convention on Human Rights, art. 
15, para. 1; and European Social Charter, art 30, para. 1. 

711 See paras. 8-15 above. 
71 American Convention on Human Rights, art. 27, para. 1. 
70 Covenant, art. 8, para. 3 (c) (iii). On the question of emergency 

arising from economic and social conditions as a whole, see Marks, 
lac. cit. 

73 The following paragraphs of chapter VI of the "Annotations on 
the text of the draft International Covenants on Human Rights" 
(Official Records of the General Assembly, Tenth Sesswn, Annexes, 
agenda item 28 (part II), document A/2929) were referred to in the 
preparatiOn of the present section: paras. 1-25, 45-49, 93-98 and 
105-118. 

74 See, for example, Universal Declaration of Human Rights, art. 
3; Covenant, art. 6; European Convention on Human Rights, art. 
2; American Declaration of Human Rights, art. 1; and American 
Convention on Human Rights, art. 4. 
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108. The same article, in its paragraph 3, provides: 
"When deprivation of life constitutes the crime of gen
ocide, it is understood that nothing in this article shall 
authorize any State Party to the present Covenant to 
derogate in any way from any obligation assumed un
der the provisions of the Convention on the Prevention 
and Punishment of the Crime of Genocide." 

109. The provisions of article 6, paragraph 2, pro
vide for the conditions under which a death penalty 
may be imposed. Thus, a death penalty "may be im
posed only for the most serious crimes"; it must be 
"in accordance with the law in force at the time of the 
commission of the crime and not contrary to the pro
visions of the present Covenant and to the Convention 
on the Prevention and Punishment of the Crime of 
Genocide". Finally, the death penalty "can only be 
carried out pursuant to a final judgement rendered by 
a competent court". 

110. Accordingly, since these provisions cannot be 
suspended, and since the last paragraph of article 6 
states that: "Nothing in this article shall be invoked to 
delay or to prevent the abolition of capital punishment 
. .. ", this means that abolition of capital punishment 
is desirable. 

111. Further, under paragraphs 4 and 5 of article 
6, anyone sentenced to death shall have the right to 
seek pardon or commutation of the sentence. Amnesty, 
pardon or commutation of the sentence of death may 
be granted in all cases, and sentence of death shall not 
be imposed for crimes committed by persons below 18 
years of age and shall not be carried out on pregnant 
women. 

112. Article 4, paragraph 4, of the American Con
vention on Human Rights states: "In no case shall 
capital punishment be inflicted for political offenses or 
related common crimes". 

(h) Freedom from torture or cruel, inh1111Wil or 
degradmg treatment or puni~hment ( urttcle 7) 

113. Article 7 of the Covenant expressly provides 
that no one shall be subjected to torture75 or to cruel, 
inhuman or degrading treatment or punishment. In 
particular, no one shall be subjected without his free 

75 The following is the definition of the term "torture" given in 
article 1 of the draft conventiOn on torture and other cruel, inhuman 
or degrading treatment or punishment, as adopted in 1979 by a 
working group of the Commission on Human Rights: 

"1 For the purpose of this Convention, torture means any act 
by wh1ch severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaimng 
from him or a third person information or a confession, punishing 
h1m for an act he or a third person has committed or is suspected 
of having committed, or intimidating or coercing him or a third 
person, or for any reason based on discrimination of any kind, 
when such pain or suffering is inflicted by or at the instigation of 
or with the consent or acquiescence of a public official or other 
person acting in an official capacity. It does not include pain or 
suffering arismg only from, inherent in or incidental to lawful 
sanctions. 

"2. Torture JS an aggravated and deliberate form of cruel, 
mhuman or degrading treatment or punishment. 

"3. This article is without prejudice to any international in
strument or national legislation which does or may contain pro
visions of wider applicatiOn relating to the subject matter of this 
Convention." 

See Official Records of the Economic and Social Council, 1980, 
Supplement No.3 (E/1980/13-E/CNA/1408 and Corr.1), p. 68. 



consent to medical or scientific experimentation. 
114. The word "torture'' in this article means both 

mental and physical torture. 
115. The European Commission on Human Rights 

wrote, in connection with the first Greek case, that the 
notion of inhuman treatment covers at least such treat
ment as deliberately causes severe suffering, mental or 
physical, which in the particular situation is un
justifiable. 76 

116. The provisions of article 7 of the Covenant 
prohibit not only "inhuman" but also "degrading" 
treatment or punishment. 

117. The second sentence of article 7 reads: "In 
particular, no one shall be subjected without his free 
consent to medical or scientific experimentation". This 
provision was intended to prevent the recurrence of 
atrocities such as those committed in concentration 
camps during the Second World War. 

118. Experiments involving risk should not, in prin
ciple, be carried out without the free consent of the 
person concerned. In the preparatory work on article 
7, however, it was said that there might be some ex
ceptions to this principle where the interests of the 
health of the individual or the community are 
involved. 77 

119. There was general agreement that in cases of 
failure to obtain the free consent of a sick, sometimes 
unconscious person, dangerous experimentation should 
not be illegal where such was required by his state of 
physical or mental health. 

120. Further, arbitrary imprisonment, detention, 
and even deportation and extradition constitute a form 
of subjectively inhuman and degrading treatment. 

121. It could also be said that violation of article 
10, paragraph 2 (b), of the Covenant, which states that: 
"Accused juvenile persons shall be separated from 
adults and brought as speedily as possible for adjudi
cation", may constitute inhuman treatment of accused 
minors, although this provision is subject to 
suspension. 

(c) Freedom from slavery, servitude and forced 
labour (article 8) 

122. The basic objective of the Slavery Convention 
of 1926 was to prevent and suppress the slave trade, to 
bring about, progressively and as soon as possible, the 
complete abolition of slavery in all its forms and to 
eliminate all laws and customs which refer to "the 
status or condition of a person over whom any or all 

76 Yearbook of the European Convention on Human Rights, 1969, 
The Greek Case. Amnesty International has expressed serious ob
jections and reservations to the inclusion of "the new element of 
'justifiability' .... 'justifiability' is a value judgement, and to intro
duce a value judgement into the definition is to render it scarcely 
operative. As a policy it would leave the door open to abuse, for the 
prohibition on torture could be circumvented by judging the most 
heinous acts to be 'justifiable', and thus not torture". See Amnesty 
International, Report on Torture, 2nd ed. (London, Duckworth, 
1975), pp. 35-36. 

77 However. the extent of such exceptions gave rise to some dis
cussiOn. See Official Records of the General Assembly, Tenth Session, 
Annexes, agenda item 28 (part II), document A/2929, chap. VI, 
para. 15. 
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of the powers attaching to the right of ownership are 
exercised". 78 

123. The slave trade includes "all acts involved in 
the capture, acquisition or disposal of a person with 
intent to reduce him to slavery; all acts involved in the 
acquisition of a slave with a view to selling or exchang
ing him; all acts of disposal by sale or exchange of a 
slave acquired with a view to being sold or exchanged, 
and, in general, every act of trade or transport in 
slaves". 79 

124. Article 4 of the Universal Declaration pro
vides that "No one shall be held in slavery or servitude 
... ", while article 8, paragraph 1, of the Covenant 
refers only to slavery. This is because when the Cov
enant was being drafted the point was made and 
accepted that "slavery" and "servitude" are two dif
ferent concepts and should be dealt with in two sep
arate paragraphs. During the preparatory work on 
draft article 8 it was pointed out that slavery, which 
implied the destruction of the juridical personality, was 
a relatively limited and technical notion, whereas ser
vitude was a more general idea covering all possible 
forms of man's domination of man. While slavery was 
the best known and the worst form of bondage, other 
forms existed in modern society which tended to reduce 
the dignity of man. 80 

125. Accordingly, the prohibition of servitude is 
included in article 8, paragraph 2. 

126. Further, article 8, paragraph 3 (a), provides 
that: "No one shall be required to perform forced or 
compulsory labour". 81 

127. In discussing the above-mentioned issue dur
ing the preparatory work on article 8 of the Covenant, 
reference was made to article 2 of the ILO Forced 
Labour Convention, 1930 (No. 29). Paragraph 1 of 
that article defined the term "forced or compulsory 
labour"82 as meaning ''all work or service which is 
exacted from any person under the menace of any 
penalty and for which the said person has not offered 
himself voluntarily". Paragraph 2 listed a number of 
exceptions. This definition, especially when read in the 

78 Slavery Convention, art. 1 (1). 
N Slavery Convention. art. 1 (2). 
80 See. also, the reports of the Workmg Group on Slavery on Its 

fifth and sixth sessions (E/CN.4/Sub.2/434 and E/CN.4/Sub.2/447). 
81 See the comments of ILO m part one, para. 65; part two, para. 

97; and para. 29 above. 
82 It will be recalled that in accordance with Economic and Social 

Council resolution 350 (XII) of 19 March 1951, an Ad Hoc Com
mittee on Forced Labour was established "to study the nature and 
extent of the problem raised by the existence in the world of systems 
of forced or 'corrective' labour". The Ad Hoc Committee submitted 
its report (E/2431) to the Economic and Social Council and the ILO 
in 1953. In resolution 524 (XVII) of 27 April 1954, the Council. mter 
alia, condemned "systems of forced labour which are employed as 
a means of political coercion or punishment for holding or expressing 
political views, and which are on such a scale as to constitute an 
important element in the economy of a given country" and appealed 
to "all Governments to re-examine their laws and administrative 
practices in the light of present conditions and the increasing desire 
of the peoples of the world to reaffirm faith in fundamental human 
rights and in the dignity and worth of the human person". The 
General Assembly, in resolution 842 (IX) of 17 December 1954, 
endorsed the condemnation by the Council of the existence of sys
tems of forced labour and expressed its support of the Council's 
appeal to Governments. 



light of the exceptions, was not considered entirely 
satisfactory for inclusion in the Covenant. In a first 
draft, it was provided that "no one shall be required 
to perform forced or compulsory labour except pur
suant to a sentence to such punishment for a crime by 
a competent court". The proviso "except pursuant to 
a sentence to such punishment for a crime by a com
petent court" was deleted, for it implied that forced or 
compulsory labour could be imposed upon a person 
pursuant to a court sentence. It was feared that such 
a clause might provide a loophole and would render 
the guarantee ineffective. However, it was recognized 
that imprisonment with "hard labour" existed as a form 
of penalty under the penal systems of some countries. 
It was therefore thought necessary to include a suitable 
provision which would take such systems into account. 

128. Thus, in article 8, paragraph 3 (b), of the 
Covenant, it is provided that the prohibition of forced 
or compulsory labour "shall not be held to preclude, 
in countries where imprisonment with hard labour may 
be imposed as a punishment for a crime, the perform
ance of hard labour in pursuance of a sentence to such 
punishment by a competent court". The words "in 
pursuance of a sentence to such punishment by a com
petent court" were intended to indicate that the per
formance of hard labour could be required only if 
explicitly stated in the sentence of the court. In an 
earlier draft, the words "hard labour" were between 
quotation marks, but it was subsequently decided to 
delete the quotation marks, for the expression "hard 
labour" when used between quotation marks might 
imply some special punishment. During the prepara
tory work, objection was raised to the use of the term 
"punishment". It was maintained that the concept of 
"punishment" was outmoded and was no longer recog
nized in modern criminology. It was also suggested that 
the clause should indicate that persons found guilty of 
"political" crimes should not be sentenced to "hard 
labour". The suggestion was opposed, however, on the 
ground that there was no exact definition of the term 
"political crime" and its interpretation varied from one 
country to another. 

129. Article 8, paragraph 3 (c) enumerates, in four 
subparagraphs, the kinds of work or service not 
deemed included within the term "forced or compul
sory labour". Subparagraph (i) was intended to cover 
ordinary prison work which persons under detention 
pursuant to a court order might be required to do. This 
would include routine work performed in the course of 
detention and work done to promote the delinquent's 
rehabilitaton. The clause specifically excluded perform
ance of "hard labour" as the term was used in sub
paragraph (b). The phrase "normally required of a 
person who is under detention" was intended to bring 
out the fact that the clause was intended to refer to 
work ordinarily done by prisoners and not to hard 
labour. The inclusion of the word "normally'' provides 
a safeguard against arbitrary decisions by prison au
thorities with regard to the work which might be re
quired of persons under detention. On the other hand, 
it was pointed out during the drafting of this paragraph 
that the insertion of the word "normally" was useless 
and restrictive. In some special circumstances prison 
authorities might find it necessary to give persons under 
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detention work that was different from their customary 
labour. Some questions were also raised regarding the 
meaning of the term "detention". It was explained that 
the term covered all forms of compulsory residence in 
institutions in consequence of a court order. 

130. The clause relating to conscientious objectors 
in sub-paragraph (ii) was intended to indicate that any 
national service required by them by law would not fall 
within the scope of forced or compulsory labour. As 
the concept of conscientious objection was not recog
nized in many countries, the phrase "in countries where 
conscientious objection is recognized" was inserted. 
Proposals to the effect that services of conscientious 
objectors "be carried out in conditions equal to those 
accorded to all other citizens subjected thereto" and 
that such services "be compensated with maintenance 
and pay not inferior to what a soldier of the lowest 
rank receives" were rejected. Those who supported 
the proposals pointed out that in certain countries 
where conscientious objectors were released from mili
tary obligations, they were subjected to treatment in
consistent with human dignity; hence it was essential 
to provide some minimum safeguards. On the other 
hand, those who opposed the proposals argued that it 
was inappropriate to go into details concerning the 
treatment of conscientious objectors. 

131. Subparagraph (iii) did not give rise to debate 
at the drafting stage. It provides that any service 
exacted in cases of emergency threatening the life or 
well-being of the community shall not come within the 
term "forced or compulsory labour". 

132. There was considerable discussion as to 
whether "minor communal services" should not also 
be included in the provisions of subparagraph (iv). It 
was pointed out that the Forced Labour Convention, 
1930, included provisions concerning "normal civic ob
ligations'' and "minor communal services". The pro
vision concerning ''minor communal services" was 
meant to apply to Non-Self-Governing Territories, 
while that relating to "normal civic obligations'' applied 
to sovereign States. It was contended, however, that 
the distinction was unacceptable and should not be 
perpetuated in the Covenant. 

133. Furthermore, it was pointed out that the ILO 
itself, in a proposed text which it had communicated 
to the Commission,83 had suggested that "minor com
munal services" should be abolished in the shortest 
time possible. The opinion was also expressed that it 
was not necessary to mention "minor communal ser-
vices" since the term "normal civic obligations" was a 
much broader term and would include the former. 

(d) Imprisonment on the ground of inability to fulfil a 
contractual obligation (article 11) 

134. Article 11 of the Covenant provides that: "No 
one shall be imprisoned merely on the ground of in
ability to fulfil a contractual obligation''. 

135. During the preparatory work on this article, 
it was agreed that the article did not cover crimes 
committed through the non-fulfilment of obligations of 
public interest, which were imposed by statute or court 

83 E/CN.4/158 of 21 March 1949. 



order, such as the payment of maintenance allowances. 
With regard to contractual obligations, various 
opinions were expressed. A proposal to restrict the 
scope of the article to "inability to pay a contractual 
debt" was not accepted. It was agreed that the article 
should cover any contractual obligations, namely, the 
payment of debts, performance of services or the de
livery of goods. One opinion was, however, that con
tractual obligations undertaken by the individual 
towards the State were sometimes so vital in nature
such as the delivery of essential foodstuffs for the popu
lation-that inability to fulfil them should justify 
imprisonment. 

136. It was pointed out that in practically all coun
tries persons who were able but unwilling to fulfil 
contractual obligations might be punished by imprison
ment. Reference was also made to statutes which pro
vided for the arrest of persons with outstanding debts 
who were about to leave the country for an indefinite 
period. A proposal to add the words "unless he is guilty 
of fraud" at the end of the article was, however, re
jected. The words "merely on the grounds of inability'', 
it was agreed, made it sufficiently clear that all cases 
of fraud were excluded from the scope of the article. 

(e) Prohibition of retroactive application of criminal law 
(article 15 )~4 

137. Article 15 of the Covenant reads: 
1. No one shall be held guilty of any criminal offence on account 

of any act or omission which did not constitute a criminal offence, 
under natwnal or international law, at the time when it was com
mitted. Nor shall a heavier penalty be imposed than the one that 
was applicable at the time when the criminal offence was committed. 
If. subsequent to the commis>ion of the offence. provision is made 
by law for the imposition of a lighter penalty, the offender shall 
benefit thereby. 

2. Nothing in this article shall prejudice the trial and pumshment 
of any person for any act or omission which, at the time when it was 
committed, was criminal according to the general principles of liiw 
recognized by the community of nations. 

138. Article 15, which prohibits the retroactive ap
plication of criminal law, applies both to the definition 
of offences and to the severity of their punishment. 

139. During the preparatory work on this article it 
was said that the reference in paragraph 1 to inter
national law was intended to secure that no one shall 
escape punishment for a criminal offence under inter
national law by pleading that his act was legal under 
his own national law. The reference to international 
law constituted an additional guarantee of security to 
the individual, whom it protected from possible arbi
trary action even by an international organization. 

140. It was argued that the third sentence of para
graph 1 contradicted the assumption underlying the 
second sentence, namely that a penalty must be that 
which was authorized by the law in force at the time 
of its imposition. It was also said that, notwithstanding 
the praiseworthiness of the goal at which the third 
sentence aimed, it was not appropriate to make pro
vision for it in the covenant, since it would seem to 
mean that convicted persons would be enabled as of 
right to demand that they should benefit from any 
change made in the law after their conviction. It was 
asserted that the executive authority of States parties 

""See above, part two, paras. 37~384. 
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to the Covenant should retain an absolute discretion in 
applying the benefits of subsequently enacted legisla
tion to such persons. In opposition to these views it 
was observed that the tendency in modern criminal law 
was to allow a person to enjoy the benefit of such 
lighter penalties as might be imposed after the com
mission of the offence with which he was charged; the 
laws imposing new and lighter penalties were often the 
concrete expression of some change in the attitude of 
the community toward the offence in question. 

141. It was argued that paragraph 2 of the article 
was superfluous; if, as was claimed, it was intended as 
a confirmation of the principles applied by the war 
crimes tribunals after the Second World War, it might 
have the opposite effect of calling into question the 
validity of the judgements of those tribunals; and if it 
was intended as a guarantee that no alleged war crimi
nal in the future would be able to argue that there were 
no positive principles of international law or of relevant 
national law qualifying his acts as crimes, it merely 
reiterated what was already contained in the expression 
"international law" in paragraph 1, since that term 
included the generally recognized principles of law 
mentioned at the end of paragraph 2. On the other 
hand, the view was expressed that the saving provision 
set forth in paragraph 2 had no application to past 
convictions for war crimes, nor was it fully covered 
by the term "international law" contained in para
graph l.xs 

142. It should also be noted that the right in que~
tion is not applicable to civil matters and that the notion 
··criminal offence" does not cover disciplinary offences. 

143. Article 15 not only prohibits the retroactive 
application of criminal laws or penalties; it also con
firms the fundamental principle "nullum crimen, nulla 
poena sine lege"86 and prohibits in particular extension 
of the application of the criminal law by analogy. 

144. Accordingly, an individual may not be con
victed by application of law which cannot reasonably 
be applied to his case or which had already been abro
gated, either expressly or by implication, at the time 
of his act or omission, any more than by application of 
Jaw which did not yet exist at that time. 

(f) Recognition as a person before the law (article 16) 
145. The text of article 16 is based on article 6 of 

the Universal Declaration. That article applies to 
human beings, not to "juridical persons", and the 
expression "as a person before the law'' is meant to 
ensure recognition of the legal status of every individ
ual and of his capacity to exercise rights and enter into 
contractual obligations. 

(g) Freedom of thought, conscience and religion 
(article 18) 

146. Paragraph 1 of article 18 is based on article 18 
of the Universal Declaration. 

147. During the debate on this article, freedom of 
thought, conscience and religion was frequently char
acterized as "absolute", "sacred" and "inviolable". 

R< See also the Convention on the Non-Applicability of Statutory 
Limitations to War Crimes and Crimes against Humamty 

'" See above, part two, paras 37~384. 



The fir~t clause of the article therefore declared in clear 
and simple terms, without qualifications, "Everyone 
shall have the right to freedom of thought, conscience 
and religion". No re-;trictions of a legal character. it 
wa~ generally agreed. could he imposed upon man's 
inner thought or moral consciousness, or hi~ attitude 
towards the universe or its creator: only external mani
festations of religion or belief might be ~uhject to legJt
imate limitations. 

148. The que~tion was rai~cd whether the words 
"thought" and '"bdief' in thi-; article were intended to 
he different concepts. The question wa:, aho raised 
whether there \va~ any clear-cut di~1inction between 
"the right to freedom of thought"" m article lR and '"the 
right to hold opiniom without interference" m article 
lY. 

l-19. The limitatiom clame~ of article IS~7 and those 
of articles 1l), 20 and 21 were drafted. revi~~.:d and 
adopted at different time~ and were conse4uently 
couched in Yarying term~ a~ regards such expressions 
a~ '"national security". ""public order··. "public health 
or morab". etc. 

1:'\(l. ,\rticle IS make~ a di~tinctlun het\\ee!l free
dom of thought. rel1gion or belief and their expre~~ion 
or manife"tation. In this respect. to manife~t mean~ to 
-;how by overt act, 1L1 demomtrcltc an attitude to the 
eye" ur mmd~ of others. The freedom>- set out appear 
to be ab~oluk and not ~ubject to any interkrence by 
public authority, which 1~ contlned in paragraph 3 to 
manifestations uf religion or belief in wor-,hip. 

l.'i 1. The diqmction is e~~ential fL1f. while Jt is true 
that the manifestation of religion or belief is vital to 
them and demands protection in society. the internal 
h eedom f<Jr religious experience or the construction of 
hehef i~ not Jes~ vital.''' 

152. The freedoms guaranteed are clo-.ely related 
to the right to opinions and to the freedom of expres
sion provided for by article 19 of the Covenant. 

153. Article I~ may appear to give a right to con
scientious objection~') l\) military service.'l11 Such a right 
i" in fact already recognized in many countries. 

'"See E 1C'N 4/NGO 10. 21. 26; E'CN 41AC 3/SR 5: EICN 4/ 
AC.l SR.26: E!CN .\'SR.ll6. 117.119, lhU, 319; E'CN.4!R21Add.2. 
H5. 170. 272, 301, 365. 515;Add.l2. 515/Add. 13. 524, 52H: E;L.AH 

" In connectton \\ tth the ,tmtlar prnvt<,ll10., of articles 9 and 10 of 
the European Convention, the Committee on Legal and Admm
i;,trative Quc>tton;, '>atd· "It ;,hould be added that in recommending 
a colh.:cttve guarantee not only of freedom to express convtcttvn;,. 
but aho of thought, con<;ctcncc, rehgwn and opinion. the Comnuttee 
wl',hed to protl'Cl all nattonab of any Member State, not only from 
breaches of obligation for 5o-called reason;, of State, but also from 
those abommable method;, of police inquny or JUdteial proce;,;, whtch 
rob the ;,u;,pccted or accused perwn of his mtellectual faculties and 
comcience'" (Report (5.9.1949) para. 12. Travau.t preparatotres, 
i 91 ) Sec E1wcett, op. ell., p. 200. 

" "L1berty of con,Cience has been defined as 'the right to hold and 
profe'' what p1inoplc;, 'We choo<,c, and to live in accmdance with 
them·, Plamenatz, 1Han and Socrety. vol I. p . .\9." Jacob'>, op. ell .. 
p 14.\ 

''" The complex questwn was exammed by the European Commts
;,ion of Human Rights m the '"Grandrath'" case (see Yearbook of the 
Ewopean Conventron on Human Rights. 1967. pp. 630-69.\. 

The apphcant. a German citizen and a Btble study leader in the 
congregation of Jehovah's Witnesses. had been recogmzed by the 
Dus<,eldorf Dtstnct Office as a conscientious objector. He was then 
reyuired by the competent Minister to perform substitute civilian 
;,ervtec. but was given an opportunity to apply for exemption or 
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154. Accordingly a refusal to recognize it could not 
be justified under article 18, paragraph 3, which pro
vides for limitations on specific grounds: as has been 
stated repeatedly in part two of the present study. such 
limitatiom should be considered necessary within the 
framework of a democratic society, 

155. Neverthele~~. in accordance with the basic 
principle that the Covenant must be read as a whole, 
article 1~ must he interpreted in the light of article 8, 
paragraph 3 (c) (ii), which provides: "'For the purpose 
of this paragraph the term 'forced or compulsory 
labour' shall not include: ... (ii) Any service of a 
military character and. in countries where conscicn
tiom objection i~ recognized, any national service re
quired by law of conscientious obJectors." 

156. The following conclusions seem to follow from 
the wording of this provision: 

(a) Smce it ~peaks of conscientious objectors "in 
countrie<. where conscientiou~ objection is recognized". 
it 5cem~ that Member States are not obliged, under 
article I X, to recognize them: and 

(b) Since article 8, paragraph 3 (c) (ii). makes ex
press provi!'.ion for sub~titute sen ice, it follows that 
where LOn'>cientious objection is recognized. and per
formance of any national service in lieu of military 
sen·ice is permitted. comcientiou~ obJectors cannot 
claim under article lR. exemption from ~ubstitute 

~ervice. 

1.'17. Accordingly. no one is entitled under article 
18 lo exemption on grounds of conscience either from 
mihtary service or from substitute ~ervice. ~~ 

1:'\8. The 4ue-;tion of conscientiou~ obJection to 
military service was briefly discu~sed by the United 

po-,tponement The l\1umter r<:JCC!<:d h" clatm for excmpttnn. and 
th" reJectton was upheld by the admmi,trattve courts. As a result of 
ht5 continued refusal to perform substttute ctvtlian service, proceed
ings were mstttuted agamst him under the Substitute Ctvilian Service 
Act: he was convicted and sentenced to eight months' imprisonment, 
reduced on appeal to stx months His appeal agamst convtction was 
reJected a' \~a;, hts constttutwnal appeal to the Federal Constitutional 
Court (Buncks\erfassungsgencht). All domestic remedies were then 
exhamted. and he sened h" sentence from October 1964 to April 
1965 The apphcant alleged breaches of the European Conventton 
on Human Rights m two respects: of article 9, m that he had not 
been t"xempted from 'ouhstttute cl\·tlian service though his objectwns 
to lt'> performance were based on hts consctenee and religion; and of 
arttcle 1.\, m that he was. as a Bible study leader m the congregation 
of Jehovah"s Wttnesse>. a mim;,ter in the ;,cnse of arttcle II (3) of 
the Compulsory Military Service Act and that m bemg refu;,ed ex
cmptton he had been ;,uh]eCt to dtScnmmatton as compared with 
E\angehcal or Roman Cathohc mimsters. 

The Commis;.~on dtstmguished under arttde <J the ~:>sues of religion 
and of conscience. It found that the apphcant had not claimed that 
the substttute ctvthan service would have interfered with the private 
and perwnal practice of hts religion: and that it would not in fact 
have interfered with hts duties, as a Bible studv leader, to his reli
gious commumty, since hts situation would not: regard bemg had to 
article u; of the Substitute Civilian Servtce Act, have been greatly 
dtfferent from that m which he normally lm.:d. 

On the issue of conscience the European Commission observed 
that. since in arttcle 4 (3) (b) of the European Convention it is 
expre%ly recognized that ctvihan service may be imposed on con
scientwu;, objectors as a substitute for mthtary ;,ervice, it must be 
concluded that obJections of consctence do not, under the European 
Convention, enutle a person to exemption from such service. See 
Fawcett, op. cit., pp 200-201. 

01 In thts respect, see also article 12 in conjunction with article 6. 
para. 3 (b) of the American ConventiOn on Human Rtghts. 



Nations Commission on Human Rights during its 
thirty-sixth session. 92 

159. Finally, article 18, paragraph 4, of the Cov
enant provides for religious and moral education. It 
recognizes respect for the liberty of parents and, when 
applicable, legal guardians to ensure the religious and 
moral education of their children in conformity with 
their own convictions. 

C. Economic, social and cultural rights 
160. It may also be useful to mention that no emer

gency provision can be found in the International Cov
enant on Economic, Social and Cultural Rights. 

161. Article 2, paragraph 1, of the International 
Covenant on Economic, Social and Cultural Rights, 
provides: "Each State Party to the present Covenant 
undertakes to take steps, individually and through in
ternational assistance and co-operation, especially 
economic and technical, to the maximum of its avail
able resources, with a view to achieving progressively 
the full realization of the rights recognized in the pre
sent Covenant by all appropriate means, including par
ticularly the adoption of legislative measures." 

162. Thus, this provision refers mainly to the ob
ligations of the States parties to take steps with a view 
to achieving progressively the full realization of the 
rights recognized by the International Covenant on 
Economic, Social and Cultural Rights. 

163. The rights enumerated in the International 
Covenant on Economic, Social and Cultural Rights are 
subject to legitimate limitations and no exceptions are 
provided for in cases of public emergency.93 

164. Nevertheless, article 4 of the International 
Covenant on Economic, Social and Cultural Rights 
provides that, in the enjoyment of those rights provided 
by the State in conformity with the Covenant, the State 
may subject such rights only to such limitations as are 
determined by law only in so far as this may be com
patible with the nature of these rights and solely for 
the purpose of promoting the general welfare in a 
democratic society. 94 

92 During the brief discussion it was said that "one of the areas 
deserving more attention by competent United Nations bodies was 
recognition of conscientious objection to military service and the 
opportunity for alternative service. In line with increasing numbers 
of war resisters, recognition of the right to conscientious objection 
had grown significantly since the Second World War. Out of about 
90 countries with compulsory military service, 37 made some legis
lative or administrative provision for conscientious objectors. Broad 
public support for recognition of conscientious objection appeared 
to be growing." The Commission adopted resolution 38 (XXXVI) 
on this subject. See Official Records of the Economic and Social 
Council, 1980, Supplement No.3 (E/1980/13-E/CNA/1408 and Corr. 
1), chaps. XIII and XXVI. 

93 
" 'Emergency' is an ugly word; and in economic affairs there is 

no predicting precisely what the psychological effects of emergency 
measures may be ... ". See "A State of emergency", editorial in 
The Times of 14 November 1973. 

94 For an analysis of the provisions of this article, see part two 
above, paras. 85-95. 
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D. A brief comparative review of article 4 of the Inter
national Covenant on Civil and Political Rights, ar
ticle 15 of the European Convention on Human 
Rights and article 27 of the American Convention 
on Human Rights 

165. Article 4 of the International Covenant on 
Civil and Political Rights corresponds to article 15 of 
the European Convention on Human Rights, the pro
visions of which have already been implemented in 
certain cases considered by the European Commission 
and Court of Human Rights during the past 20 years. 

166. The conditions for the applications of emer
gency measures prescribed in the Covenant are stricter 
than those in the European Convention. The latter 
does not prohibit, as do the Covenant and the Amer
ican Convention, emergency measures which involve 
discrimination solely on the ground of race, colour, 
sex, language, religion or social origin. 

167. The European Convention and the American 
Convention refer to "war" or other public emergency, 
and consequently while, like the Covenant, they pro
hibit derogation from the right to life, they make an 
exception in respect of deaths resulting from lawful 
acts of war. 

168. The Covenant, as an instrument of the United 
Nations, does not mention war because the Charter of 
the United Nations has outlawed war. 

169. The catalogue of the rights from which no 
derogation is possible, i.e. which are "emergency
proof' ,95 is somewhat longer in the Covenant than in 
the European Convention. Thus, under the Covenant, 
the following are also emergency-proof: the prohibition 
of medical or scientific experimentation without free 
consent (art. 7); the prohibition of imprisonment 
merely on the ground of inability to fulfil a contractual 
obligation (art. 11); the right of everyone to recognition 
everywhere as a person before the law (art. 16); and 
the right to freedom of thought, conscience and 
religion, including the right to manifest one's religion 
or beliefs (art. 18). 

170. The American Convention provides for an 
even longer list. Thus, it does not authorize any sus
pension of the following articles: article 3 (right to 
juridical personality); article 4 (right to life); article 5 
(right to humane treatment); article 6 (freedom from 
slavery); article 9 (freedom from ex post facto laws); 
article 12 (freedom of conscience and religion); article 
17 (rights of the family); article 18 (right to a name); 
article 19 (rights of the child); article 20 (right to a 
nationality); and article 23 (right to participate in gov
ernment). Also, according to article 27, paragraph 2, 
of the American Convention, the provisions of para
graph 1 of the same article do not authorize any sus
pension of the judicial guarantees essential for the 
protection of those rights. 

95 E. Schwelb, "Some aspects of the International Covenants on 
Human _Rights of D~cember 1966", in A. Eide and A. Schou, eds., 
lnternatwnal Protectwn of Human Rights: Proceedings of the Seventh 
Nobel . Symposium, Oslo, September 25-27, 1967 (Stockholm, 
Almqv1st and Wiksell, 1968). pp. 116. ff. 



Chapter III 

CONCLUSIONS AND RECOMMENDATIONS 

A. Conclusions 
171. From the foregoing analysis of article 4 of the 

International Covenant on Civil and Political Rights, 
the examination of relevant provisions of other inter
national instruments on human rights, the study of the 
replies of Governments and certain national constitu
tions and the review of certain cases dealt with by 
international organs of implementation, the following 
conclusions may be drawn. 

172. The only kind of emergency envisaged in ar
ticle 4 is a "public emergency" and according to par
agraph l, such an emergency can occur only when "the 
life of the nation" is threatened and only when its 
existence has been "officially proclaimed" by the State 
party concerned. The concept "public emergency" is 
of recent date. It was introduced to eliminate, where 
possible, from legal instruments the ''state of war" 
which has not existed in international law since the 
Second World War. It also replaces the traditional term 
"state of siege". 

173. This formulation was chosen in order to pro
vide for a qualification of the kind of public emergency 
in which a State would be entitled to make derogations 
from the rights protected by the Covenant which would 
not be open to abuse. 

174. The present wording requires that the public 
emergency should be of such a magnitude as to 
threaten the life of a nation as a whole. 

175. Article 4 rightly does not include war as a 
form of public emergency, because the United Nations 
was established with the object of preventing war. 

176. "Public emergency" is a restrictive term which 
does not cover. for example, natural disasters, which 
very often justify a State party in derogating from 
some, at least, of the rights recognized in the Covenant. 

177. The provision of article 4, paragraph 1, of the 
Covenant to the effect that the existence of a public 
emergency should be "officially proclaimed" by the 
State party concerned is essential in order to prevent 
States from derogating arbitrarily from their obliga
tions where such action is not warranted by events. 

178. In most countries a public emergency can be 
declared only under conditions defined by law, and 
that guarantee would be lost if a requirement of public 
proclamation were not provided for. 

179. The provisions of article 4 should in no way 
imply that constitutional and legal limits imposed upon 
the powers of Governments during a public emergency 
can be derogated from or that the executive power is 
not responsible for taking measures which might con
flict with national guarantees. 
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180. The measures which a State party may take in 
derogation of its obligations under the Covenant after 
a public emergency has been proclaimed are subject to 
three conditions which are specified in paragraph 1 of 
the article: (a) they must be "to the extent strictly 
required by the exigencies of the situation"; (b) they 
must not be "inconsistent with [the State party's] other 
obligations under international law"; and (c) they must 
"not involve discrimination solely on the ground of 
race, colour, sex, language, religion or social origin". 

181. In particular, the measures which may be 
taken in derogation of the obligations of a State party 
under the Covenant should not be inconsistent with the 
purposes and principles of the Charter of the United 
Nations, the Universal Declaration of Human Rights 
and other international instruments on human rights. 

182. Paragraph 2 of article 4 of the Covenant enu
merates the provisions of the Covenant from which no 
derogations may be made. 

183. No derogation may be made, even in time of 
public emergency, from the provisions of the following 
articles: article 6 (right to life); article 7 (freedom from 
torture and cruel, inhuman or degrading treatment or 
punishment and from medical or scientific experimen
tation); article 8 (freedom from slavery. servitude and 
forced labour); article 11 (right not to be imprisoned 
for inability to fulfil a contractual obligation); article 
15 (prohibition of retroactive application of criminal 
law); article 16 (recognition as a person before the 
law); and article 18 (freedom of thought, conscience 
and religion). 

184. When a State party avails itself of the right of 
derogation in time of public emergency, it is required, 
by paragraph 3 of article 4 of the Covenant, to comply 
with three steps concerning notifications of its actions. 
It must in each case "immediately inform" the other 
States parties, through the intermediary of the 
Secretary-General: (a) of the provisions of the Cov
enant from which it has derogated; (b) of the reasons 
by which it was actuated; and (c) of the date on which 
it terminates such derogation. 

185. The proclamation of a public emergency and 
consequential derogation from the provisions of the 
Covenant is a matter of the gravest concern and the 
States parties have the right to be notified of such 
action. 

186. The derogating State should also furnish the 
reasons by which it was actuated, although this might 
not include every detail of each particular measure 
taken. Notification should also be furnished of the date 
on which the derogation was terminated. 



187. Certain of the international instruments on 
human rights contain express provisions spelling out 
that States may interfere with nationally and inter
nationally guaranteed human rights in time of public 
emergency. 

18R. It is often precisely through action of this kind 
that the right:-. and freedoms of the individual are 
violated. 

189 States of public emergency and their effects 
need to be scrutinized by the organs charged with the 
implementation nf the relevant international bill of 
human rights. 

190. The Implementation provisions of the Cov
enant should apply to article 4 of the Covenant. 

191. The onus of proof as to the existence of a 
public emergency and to the necessity of the measure 
should rest on the re~pondent Government. 

192. Immeasurable criteria such as the margin of 
appreciation, the onus and standard of proof and the 
elements of good faith and reasonableness merely con
stitute useful tools at the disposal of those exercising 
functions of a judicial or qua:.i-judicial nature. 

193. States of exception should not always be 
equated with violations of human rights.% 

194. Even in a state of public emergency the fun
damental principle of the rule of law should prevail.q7 

""Sec D ()"Dunnell. "'State·, ol c\ccpllDil ... lntctnaliunai Com
ITII\\ton of .Jun,h. The R,·, l<'tt ( ( icnc\'a), N" ::'I ( i),·ccmbct I 1)7,-; 1. 
r 53. 

"
7 Sec abo the p11nc1pk'. 'alcguatd,_ pn,ccdun:' dlld tcmcdJc' 

rclcrn:d to tn pdrt two. ch.Jp<, 1\' and\' .. md II !\1 Sc·cna1 The 
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B. Recommendations 

195. In connection with the protection of human 
rights in a state of public emergency, and in the light 
and spirit of the conclusions set forth in section A 
above, the Special Rapporteur proposes that the Sub
Commission on Prevention of Discrimination and Pro
tection of Minorities should consider making the fol
lowing recommendations to the Commission on 
Human Rights: 

Elaboration of principles and guidelines governing 
United Natiom standards relating to the protection of 
human rights in time of public emergency. 

( 1) The Commission on Human Rights should rec
ommend to the Economic and Social Council that it 
authorize the Sub-Commission to elaborate a declara
tory resolution containing common principles. guide
lines and standards relating to the protection of human 
rights in time of public emergency. 

(2) The Commission on Human Rights should rec
ommend to the Economic and Social Council that it 
authorize the Sub-Commission to study all other 
aspects related to the question of the protection of 
human rights in time of public emergency, including 
such aspects as whether public emergency is an issue 
falling within the domestic jurisdiction of a State and 
the interrelationship of economic and social develop
ment and the state of emergency. 

r·111n genn, Fwwc Sateguauf, and the Hahea1 C"lfJl/1 Ca1c A 
Cu11u11n tl3omhal. Trtp.!thL 197S). pp. 1-7. 611-9) and I 1 1!-I~'J 



Annex 

INTERNATIONI\L, 1\IL'LTILATERAL, REGIONAL AND BILATERAL 
INSTRUMENTS IN THE FIELD OF HUMAN RIGHTS 

l. 1\Iultilateral instruments concluded under the auspices of the 
United Natiom. 

Charter of the United Nation:,, 19..\5 

'Umvenal DeclaratiOn of Human Rights, 19..\8 

'Internatwnal Covenant on Economic, Social and Cultural Righb, 
196() 

'Inrernattonal Covenant on ClVII and Political Righh, 1966 

'Optwna1 Protocol to the Intcrnatwnal Covenant on Civil and Poli
tical Rights, 196o 

'Proclamation of Teheran, 19o8 

'DeclaratiOn on the Grantmg of Independence to Coloma! Countnes 
and Peoples. 1960 

•International Convention on the Elimination of All Forms of RaCial 
Di5criminatiOn, 1965 

'InternatiOnal Convention on the SuppressiOn and Pumshment of 
the Crime of Apanheid, 1973 

'Conventwn on the Prevention and Punishment of the Cnme of 
Genocide, 19..\8 

•convention on the Non-Applicability of Statutory Lim1tatwns to 
War Crimes and Crimes against Humamty, 1968 

'Slavery ConventiOn, 1926 

'Protocol amendmg the Slavery Convention 51gned at Geneva on 25 
September 1926, 1953 

*Supplementary Convention on the Abolition of Slavery, the Slave 
Trade, and Im,titutions and Practices Similar to Slavery, 1956 

*Standard Minimum Rules for the Treatment of Prisoners, 1955 

*Declaration on the ProtectiOn of All Persons from Being Subjected 
to Torture, and Other CrueL Inhuman or Degrading Treatment 
or Pumshment, 1975 

*Convention on the Nationality of Married Women, 1957 

*Convention on the Reduction of Statelessness, 1961 

*Convention relating to the Status of Stateless Persons, 1954 

*Convention relating to the Status of Refugees, 1951 

*Protocol relating to the Status of Refugees, 1966 

*Statute of the Office of the United Nations High Commissioner for 
Refugees, 1950 

*Declaration of the Rights of the Child, 1959 

*Declaration on Social Progress and Development, 1969 

*Declaration on the Promotion among Youth of the Ideals of Peace, 
Mutual Respect and Understanding between Peoples, 1965 

Declaration on Principles of InternatiOnal Law concerning Friendly 
Relations and Co-operatiOn among States in accordance with the 
Charter of the United Nations, 1970 

Vienna Convention on the Law of Treaties, 1969 

2. Other multilateral instruments 
Charter of the International Military Tribunal, Nuremberg, 1945 
Geneva Conventions of 12 August 1949 

3. International Labour Organisation conventions 
Hours of Work (Industry), 1919 (No. 1) 
Night Work of Young Persons (Industry), 1919 (No. 6) 
Weekly Rest (Industry), 1921, (No. 14) 

*Forced Labour, 1930 (No. 29) 

Hour> of Work (Commncc dnd Oftice>). 1930 (No 30) 
Hour<o of Work and Rt:>t Penods (Road Transport), 1939 (No. 67) 
Night Work of Young Per>on' (Non-Indu>tnal OccupatiOn.,). 19..\n 

(No 79) 
*Freedom of AwJCiatwn and Protectwn of the R1ght to Organi>l', 

19..\8 (No. 87) 
Night Work (\Vomen) (Re\lsed), 19..\8 (No. 89) 
Night Work of Young Persons (Indw,try) (Remed), 19..\8 (No. 90) 
Labour Claw,es (Public Contracts). 19..\9 (No. 9..\) 

*Right to Orgalll';e and Collective Bargaimng, lY..\9 (No Yfi) 
*Abohtwn of Forced Labour, 1957 (No. 105) 
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Weeklv Rest (Commerce and Office~). 1957 (No. 10o) 
Indigerwu> and Tnbal PopulatiOn... 1957 (No. 107) 
Discriminalion (Employment and OccupatiOn), 1958 (No Ill) 

4. United Nations Educational, Scientific and 
Cultural Organization instruments 

RecommendatiOn concerning Educatwn for InternatiOnal Under
>tandmg, Co-operatwn and Peace and EducdtJOn relating to 
Human Rights and Fundamental Freedoms, 197..\. 

Recommendation concermng Education for Internationdl Under
standing as an Integral Pari of the Curnculum and Life of the 
School, l9o8 

RecommendatiOn on the Statu:, of Scientific Researchers, 197..\ 
Agreement for Facilitating the International Circulation of Vi:,ual 

and Auditory Materials of an Educational, Scientific and Cultural 
Character, 19..\8 

Agreement on the ImportatiOn of EducatiOnal, Scientific and Cul-
tural Material, 1950 

Convention against Discrimination m Education, 1960 
Recommendation against Discnmmation Ill Education, 1960 
Recommendation on the Means of Prohibiting and Preventing the 

Illicit Export, Import and Transfer of Ownership of Cultural 
Property, 1964 

Convention on the Means of Prohibiting and Preventing the Ilhclt 
Import, Export and Ownership of Cultural Property, 1970 

Recommendation concerning the Protectwn, at NatiOnal LeveL of 
the Cultural and Natural Heritage, 1972 

Declaration of the Principles of International Cultural Co-opera
tion, 1966 

5. Constitutions of international organizations 
International Labour Organisation (ILO) 
World Health Organization (WHO) 
United Nations Educational, Scientific and Cultural Organization 

(UNESCO) 

6. Regional instruments 
Charter of the Organization of American States, 1948 
Convention for the Protection of Human Rights and Fundamental 

Freedoms (European Convention on Human Rights), 1950, and 
Protocols Nos. 1-5 

Charter of the Organization of African Unity, 1963 
American Convention on Human Rights, 1969 

*Texts of those instruments marked with an astensk are con tamed in Human 
Rtghts: A compilation of Jnternationa/lnstruments (Umted Nations pubhcatwn, 
Sales No. E 78.XIV 2) 
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