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M I S U S E O F D R U G S A M E N D M E N T 1985 
1. Introduct ion 

1.1 The Misuse o f Drugs Amendment 1985 came in to force 
o n 1 October 1985. The Amendmen t Act: 
(a) Defines the circumstances i n which persons may be 

detained (wi thout arrest) o n bel ief o f concealing Class A 
o r Class B contro l led drugs w i t h i n their bodies for 
un lawfu l purposes; 

(b) Defines the rights o f persons detained pursuant to 
para (a); 

(c) Defines the powers and duties o f Police and Customs' 
Officers i n respect o f persons detained. 

1.2 The powers contained i n the Amendmen t are a significant 
step i n the detection o f d r u g importers. However, there 
are also clearly expressed r ights wh i ch are given to those 
detained. 

1.3 I t is essential that the provisions o f the A m e n d m e n t be 
str ict ly adhered to. I f they are n o t then evidence is l ike ly 
to be ru led inadmissible, and the Amendmen t itsel f w i l l 
be b rought in to disrepute. 

1.4 A copy o f the Amendment w i l l be inserted i n the sets o f 
3 volumes w h e n these are annotated. I n the meant ime 
these notes are designed t o serve as a guide. 

1.5 The contents o f these notes are as follows: 
Paragraph 

1: In t roduc t i on 
2: Shoulder Headings o f Sections 
3: Detai led Analysis o f Sections 
4: Summary o f steps to be taken w h e n app ly ing for 

Detent ion War ran t o r Renewal o f Detent ion 
. Wa r ran t 

5: Statement o f Rights (Form of) 
6: Detent ion War ran t and Renewal (Forms for) 
7: Conclusion 

2. Shoulder Headings 
2.1 These are as follows: 

"Section 1 Short T ide and commencement 
Section 2 New heading and sections (relating to detent ion 

o n bel ief o f in te rna l concealment): 

In te rna l Concea lment 
S.13A Power to deta in o n bel ie f o f in te rna l 

concealment 
S.13B Duties o f Officer in o rde r ing detent ion 
S. 13C In te rna l examinat ion o f detained person 
S.1SD Certificate by person conduct ing examinat ion 
S.13E Detent ion war ran t 
S. 13F O n grant o f warrant , Judge t o appo int barrister 

. o r solicitor and medical pract i t ioner 
S.13G Rights o f access t o person i n detent ion 
S.13H Exp i ry o f de tent ion 
S.13J Powers o f officers o f Customs 
S. 13K Inadmissibi l i ty o f certain confessions o r 

admissions b y detained person 
S.13L Appea l against grant o r renewal o f de tent ion 

warrant , etc. 
S.13M Commissioner o f Police and Comptro l l e r o f 

Customs to r epor t to Parl iament 

Section 3 Internal search o f person under arrest 
Section 4 Second Schedule added to Misuse o f Drugs 

Amendment Ac t 1978" 

3. Detailed Analys is o f Sections 
3.1 The provisions o f the Ac t are as fol lows: 

" 1 . Sho r t T i t l e and c o m m e n c m e n t — ( l ) T h i s Act may be 
cited as the Misuse o f Drugs A m e n d m e n t Ac t 1985, ,and shall 
be read together w i t h and deemed part o f the Misuse o f Drugs 
Act 1975 (hereinafter referred to as the pr inc ipa l Act) 1 / 

(2) This Act shall come into force o n the 1 st day o f October 
1985. 

" 2 . New heading and sections (relating to detention o n 
belief o f internal concealment) inserted—The Misuse o f Drugs 
Amendment Act 1978 is hereby amended by insert ing, after 
section 13, the fo l lowing heading and sections: 

In te rna l Concea lment 
"13A. Power to detain o n belief o f internal concea lment— 

(1) I f any member o f the Police o r officer o f Customs has 
reasonable cause to believe that any person has any Class A 
contro l led d rug o r Class B contro l led d rug secreted w i t h i n that 
person's body for any unlawfu l purpose, the member o f the 
Police o r officer o f Customs may cause that person to be detained 
under this section. 

(2) For the purposes o f subsection (1) o f this section, a person 
has any Class A contro l led d rug o r Class B contro l led d r u g 
secreted w i t h i n that person's body i f— 

(a) The d rug is w i t h i n any o f that person's body cavities; o r 
(b) That person has swallowed the d r u g i n such a manner that 

it may pass through the body, o r be regurgitated, intact, 
b u t the d rug is sti l l w i t h i n the body at the mater ia l 
t ime. 

(3) I n subsection (1) o f this section, 'un lawfu l purpose ' means 
the commiss ion o f an offence against the pr incipal Act, and the 
concealment o f the commission o f any such offence." 

C o m m e n t : 
Subsection (1> refers t o the test o f "reasonable cause t o 

bel ieve" that a Class A o r Class B contro l led d r u g is secreted 
w i t h i n a person's body. The power o f causing a person t o be 
detained permits the use o f reasonable force. 

Subsections (2) and (S) are stra ight forward. 

"13B. Duties o f officer i n order ing de ten t i on—O n causing 
any person' to be detained under section 13A o f this Act, a 
member o f the Police o r an officer o f Customs shall as soon as 
possible, unless the detent ion sooner ceases i n accordance w i t h 
paragraph (a) o r paragraph (b) o r paragraph (c) o f section 13H 
o f th i s A c t — 

(a) I n f o r m the detained person o f the reason for the detent ion, 
i n words sufficient to give the detained person notice 
o f the true reason for the detent ion; and 

(b) H a n d t o the detained person a Statement o f Rights i n the 
f o r m set out i n the Second Schedule to this Act; and 

(c) Arrange for the attendance o f a medical pract i t ioner (who 
shall be nominated o r approved for the purpose b y 
the Commissioner o f Police o r the Comptro l l e r o f 
Customs, either generally o r i n any part icular case o r 
class o f case), and, i n the presence o f that medical 
practit ioner, ask the detained person i f he o r she wishes 
t o undergo an examinat ion or one o r more o f the kinds 
specified i n section 13c (1) o f this Act; and 

(d) A p p l y t o a Distr ict Cour t Judge, i n accordance w i t h section 
13E o f this Act, for a warrant author is ing the cont inued 
detent ion o f the detained person under section 13A o f 
this Ac t . " 

C o m m e n t : 
This section prescribes 4 steps wh ich the Police (or Customs) 

officer must take once a person has been detained under s. 13 A. 
The on l y except ion to this is when the detent ion ceases (before 
the steps can be taken )—in accordance w i t h s. 13H (a), (b), o r (c). 

{Note: The last ment ioned section is set out below). 

"13C. In te rna l examinat ion o f detained p e r s o n — ( l ) T h e 
kinds o f examinat ion that a person who is detained under section 
13A o f this Act may undergo are as fol lows: 

(a) A physical examinat ion (whether o r no t facilitated by an 
ins t rument o r device) to be conducted by a medical 

Cract i t ioner nominated o r approved for the purpose 
y the Commissioner o f Police o r the Comptro l l e r o f 

Customs, either generally o r i n any part icular case o r 
class o f case: 

(b) A n X-ray examinat ion "with or w i thou t a contrast agent: 
(c) A n ul trasound scan. 
(2) Except i n a case where the detained person immediate ly 

makes i t clear that he o r she does no t wish to undergo any 
examinat ion, the medical practit ioner called under section 13B (c) 
o f this Act shall explain to the detained person what is involved 
i n each k i n d o f examinat ion. 

(3) I f the detained person wishes to undergo an examinat ion 
o f a k i n d described i n subsection (1) o f this section, the detained 

U Note by the S e c r e t a r i a t : E/NL.1977/9. 
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person shall sign a wr i t ten statement to the effect that he or she 
consents to the examinat ion, and the medical pract i t ioner shall 
endorse o n the wr i t t en consent a certificate to the effect that 
the medical pract it ioner has advised the detained person o f what 
is involved in the examinat ion and is satisfied that the detained 
person, when giving consent, understood what is involved in 
that examinat ion. 

(4) Notwi thstanding that any such detained person states that 
he or she does no t wish to undergo any examinat ion o f a k ind 
described i n subsection (1) o f this section, the detained person 
may subsequently, at any t ime while the detention is cont inuing, 
advise any member o f the Police or officer o f Customs that he 
o r she now wishes to undergo such an examinat ion, i n which 
case the provisions o f subsections (2) and (3) o f this section shall 
apply w i t h any necessary modif ications. 

(5) As soon as practicable after any such detained person has 
consented to undergo any such examinat ion, a member o f the 
Police or an officer o f Customs shall make all necessary 
arrangements for that examinat ion to take place. 

(6) Notw i ths tand ing any o f the foregoing provisions o f this 
section, n o such detained person shall be entit led to insist o n 
undergo ing an examinat ion o f a part icular k ind i f the necessary 
equipment is no t reasonably available for the purpose. 

(7) No th ing i n the foregoing provisions o f this section shall 
preclude the detained person from requesting or consenting to 
the adminis t rat ion to h i m o r her o f a laxative o r any other 
s imilar substance; and, where the detained person makes any 
such request o r gives any such consent, a member o f the Police 
o r an officer o f Customs shall record the particulars o f the case, 
and those part iculars shall be supplied to the Judge whenever 
an appl icat ion for the grant o r renewal o f a detent ion warrant 
is made . " 

C o m m e n t : 
This section prescribes the rules concerning the internal 

examinat ion o f the detained person. Details o f medical 

Cractit ioners nominated or approved by the Commissioner w i l l 
e inserted i n the Police Gazette, o r may be obtained f r o m NDIB . 

Subsection (1) sets out the 3 kinds o f examinat ion. 

Subsection (2) requires the medical pract i t ioner to expla in to 
the detained person the different kinds o f examinations. 

Subsection (8) provides that a detained person must sign a 
wr i t t en statement o f consent (which is to be endorsed by the 
medical practit ioner) . 

Subsection (4) provides that a detained person may change 
his m i n d after in i t ia l l y refusing to undergo an examinat ion. This 
may be done at any t ime whi le the detent ion is i n force. 

Subsection (5) imposes a du ty o n the Police (or Customs) to 
arrange the medical examinat ion once the consent has been 
given b y the detained person. 

Subsection (6) l imits a detained person's choice o f examinat ion 
under certain circumstances. 

Subsection (7) contains specific requirements as to a request 
for a laxative. 

"13D. Certificate by person conduct ing e x a m i n a t i o n — 
(1) The medical pract i t ioner o r o ther person w h o conducts an 
examinat ion o f any person detained under section 13A o f this 
Ac t shall, o n concluding the examinat ion , certify the results o f 
the examinat ion i n whichever o f the fo l lowing forms is 
appropriate: 

(a) That , i n his o r her professional judgment , the detained 
person has no th ing secreted w i t h i n that person's body, 
o r w i t h i n that par t o f the body to wh ich the 
examinat ion related, that could be o r contain a Class A 
contro l led d rug o r a Class B contro l led drug : 

(b) That , i n his o r her professional judgment , the detained 
person has something secreted w i t h i n that person's 
body that could be o r contain a Class A control led d rug 
o r a Class B contro l led drug : 

(c) That the results o f the examinat ion are inconclusive. 
(2) A copy o f every certificate given under subsection (1) o f 

this section shall be given t o — 
(a) The detained person; and 
(b) The barr ister o r solicitor appointed under section 13F o f 

this Act; and 
(c) The medical pract it ioner appo inted under that sect ion." 

C o m m e n t : 
This section sets out the duties o f a medical pract i t ioner or 

other person conduct ing an examinat ion o f a detained person. 
A l though the obligations are not imposed on the Police, members 
should be alert to ensure that the section is compl ied w i th . 

"13K . D e t e n t i o n war ran t — ( 1 ) Subject to subsection (2) o f this 
section, every application for a warrant authorising the continued 
detent ion o f any person under section 15A o f this Act shall be 
made by a member o f the Police or an officer o f Customs in 
wr i t i n g and o n oath, and shall set out, or be accompanied by, 
the fo l lowing particulars: 

(a) The facts rel ied upon to show that there is reasonable cause 
to believe that the detained person has any Class A 
contro l led drug o r Class B contro l led d rug secreted 
w i t h i n that person's body for any un lawfu l purpose: 

(b) The time at which, the date on which, and the place at 
wh ich the detent ion commenced under section 13A o f 
this Act: 

(c) The address, and a description o f the nature, o f the premises 
i n wh ich the detained person is be ing detained, and, 
i f i t is proposed that the detained person be moved 
to any other premises for the purposes o f the detention, 
the address, and a description o f the nature, o f those 
other premises: 

(d) The time o r times at which, and the date o r dates o n which, 
the detained person was asked if he o r she wished to 
undergo any examinat ion o f a k ind described i n section 
13c (1) o f this Act, and the detained person's response 
to any such question, inc luding the reasons given b y 
the detained person for any negative response: 

(e) I f any such examinat ion has been conducted, the results 
o f that examinat ion as set out i n the certificate given 
under section 13D (1) o f this A c t 

(2) I n any case where, because o f the urgency o f the matter 
o r for any other sufficient cause, i t seems proper to do so, a 
District Court Judge may permi t an application under this section 
t o be made o n oa th oral ly, but. i n that event the Judge shall 
make a note i n wr i t ing o f the particulars referred to i n paragraphs 
(a) to (e) o f subsection (1) o f this section. 

(3) I n considering an appl icat ion made under this section, the 
Judge may take in to account any oral o r documentary mater ia l 
that the Judge considers relevant, whether o r n o t i t wou ld be 
admissible i n a court o f law. 

(4) If, o n an appl icat ion made under this section, a Judge is 
satisf ied— 

(a) That there has been reasonable compliance w i t h the 
requirements o f section 13B o f this Act; and 

(b) Tha t there is reasonable cause to believe that the detained 
person has secreted w i t h i n that person's body any 

, Class A contro l led d r u g o r Class B contro l led d rug for 
any unlawful purpose; and 

(c) Tha t the premises i n w h i c h the detained person is be ing 
detained, o r any other premises i n wh ich i t is proposed 
t o detain that person, are suitable for the purpose ,— 

the Judge may grant a detent ion warrant in the prescribed 
f o r m author is ing the cont inued detent ion o f the person 
to w h o m i t relates under section 13A o f this Act. 

(5) A detent ion warrant issued under subsection (4) o f this 
section shall authorise the cont inued detent ion o f the person 
named i n it u n t i l — 

(a) The expiry o f the per iod o f 7 days commenc ing w i t h the 
date o n wh ich the detent ion under section 13A o f this 
Ac t commenced, o r such shorter per iod as the Judge 
may specify i n the warrant ; o r 

(b) The detent ion is sooner brought to an end i n any o f the 
circumstances described i n section 13H o f this Act. 

(6) O n grant ing a detent ion warrant under this section, a 
J u d g e — 

(a) Shall record i n w r i t i n g his o r her reasons for grant ing the 
warrant ; and 

(b) May impose all such conditions relating to the circumstances 
and conduct o f the detent ion as the Judge thinks fit." 

C o m m e n t : 
This impor tan t section sets out procedures relat ing to the 

detent ion warrant . A n appl icat ion for a detent ion warrant is one 
o f the 4 steps prescribed i n s. 13 B, which must be carried out 
" a s soon as possible". 

Subsection (1) provides that applications for detent ion 
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warrants are to be made in wr i t i n g and on oath (to a District 
Court Judge)—and are to contain the particulars referred to in 
paras (a)-(e) o f the subsection. There is no prescribed f o r m for 
the appl icat ion—therefore it can be prepared o n pla in paper 
and i n a style similar to that used for applications under s. 198 
o f the Summary Proceedings Act 1957. 

Subsec t ion (2) authorises a District Court Judge to accept an 
oral appl icat ion on special occasions. (Note: ora l applications 
should be avoided wherever possible). 

Subsection (3) enables a District Court Judge, when dealing 
w i t h an application, to take in t o account .oral or documentary 
evidence which wou ld ord inar i ly be inadmissible. 

Subsec t i on (4) provides the criteria wh ich a Judge must be 
satisfied before he is issued a warrant . 

Subsection (5) sets out the per iod for wh ich a warrant may 
last. 

Subsection (6) requires the Judge to record his reasons for 
grant ing a warrant , and authorises the impos i t ion o f condit ions 
concerning the detention. 

" 13F . O n grant o f warrant, Judge to appoint barrister o r 
solicitor and medical practitioner— (1) O n grant ing a detention 
war ran t under section I 3 E o f this Act, a Distr ict Cour t Judge 
shall appoint , o r arrange for the appo intment of, a barrister o r 
solicitor and a medical pract i t ioner to r epor t to the Court o n 
the matters referred to i n subsections (2) and (3) o f this section. 

(2) The functions o f the barrister o r solicitor appointed under 
this section shall be to satisfy h imse l f or herself— 

(a) Tha t the detent ion is be ing conducted i n accordance w i t h 
the provisions o f this Act, the terms o f the detent ion 
warrant , and any directions given by the Judge; and 

(b) That the detained person is aware o f his o r her rights in 
re la t ion to the detent ion, and that the exercise o f any 
o f those rights by that person is no t be ing interfered 
w i t h unreasonably,— 

and to repor t to the Judge i f the barrister or solicitor is n o t so 
satisfied i n any part icular respect. 

(3) The funct ion o f the medical pract i t ioner appointed under 
this section shall be to satisfy h imse l f o r herself— 

(a) Tha t the detained person is be ing accommodated, fed, and 
generally cared for i n a reasonable and proper manner, 
and 

(b) That the detained person is being offered a l l such medical 
care ( i f any) as may seem to the medical pract i t ioner 
to be necessary o r desirable i n the interests o f that 
person ,— 

and to repor t t o the Judge i f the medical pract i t ioner is no t so 
satisfied i n any part icular respect. 

(4) Notwi ths tand ing anyth ing i n subsection (2) o r subsection (3) 
o f this section, whe r e— 

(a) The detained person consults a barrister o r solicitor o f that 
person's choosing and that barrister o r solicitor agrees 
to act for that person, the barrister o r solicitor 
appointed under subsection (1) o f this section shall no t 
be responsible for any matter fal l ing w i t h i n the n o r m a l 
responsibilities o f a barrister o r solicitor acting for a 
client; o r 

(b) The detained person consults a medical pract i t ioner o f that 
person's choosing and that medical pract i t ioner agrees 
to attend that person as a patient, the medical 
pract i t ioner appointed under subsection (1) o f this 
section shall no t be responsible for any mat ter fal l ing 
w i t h i n the n o r m a l responsibilities o f a medical 
pract i t ioner attending a patient. 

(5) O n appoint ing a barrister or solicitor or a medical 
pract i t ioner under this section, o r at any t ime thereafter while 
the detent ion continues, a Distr ict Court Judge may give to the 
barrister o r solicitor or medical pract it ioner all such directions 
re lat ing to the functions o f the barrister o r solicitor or medical 
pract i t ioner as the Judge thinks f i t . " 

Comment : 
Subsections (1) to (3) are designed to ensure that a detained 

person's welfare is safeguarded. To this end the District Court 
Judge, o n grant ing a detent ion warrant , is required to appoint 
(or arrange for the appo intment of) a barrister or solicitor, and 
a medical practit ioner. The functions o f the latter are set out i n 
subsections (2) and (3). 

Subsection (4) preserves the right o f a detained person to 

consult a barrister or solicitor, or a medical practit ioner; and 
makes it clear that the responsibilities o f any barrister or solicitor 
or medical pract i t ioner appointed under the section are l imi ted 
to the functions i n subsections (2) and (3). 

Subsect ion (5) authorises the District Court Judge to give such 
directions as the Judge thinks fit concerning the functions o f the 
barrister o r solicitor, or medical practit ioner. 

"13c . R ights o f access t o p e r son i n d e t e n t i o n — ( l ) T h e 
fo l lowing persons shall at all times have the right o f access to 
any person who is be ing detained under section 13A o f this Act: 

(a) The barrister or solicitor appointed under section 13F o f 
this Act: 

(b) The medical pract i t ioner appointed under that section. 
(2) The fo l lowing persons shall at all reasonable times have 

the r ight o f access to any person w h o is being detained under 
section 13A o f this Act: 

(a) A n y barrister or solicitor who is acting for the detained 
person: 

(b) A n y medical pract i t ioner w h o is at tending the detained 
person as a patient: 

(c) A n y other person w h o m the detained person reasonably 
wishes to see. 

(3) No th ing i n subsection (2) o f this section, o r any other 
enactment o r rule o f law, shall entit le any person to have access 
to the detained p e r s on— 

(a) I n the absence o f any member o f the Police o r officer o f 
Customs w h o is for the t ime be ing guarding the 
detained person; o r 

(b) Otherwise than subject to such reasonable condit ions as 
may be necessary to ensure the safety o f the detained 
person o r to avoid the f rustrat ion o f the purpose o f 
the de t en t i on . " 

C o m m e n t : 
Subsection (1) provides that the barr ister o r solicitor and 

medical pract i t ioner, appointed under s. 13A, are to have a right 
t o access at al l t imes to any person detained under that section. 

Subsection (2) provides that there is to be a right o f access 
t o a detained person, at al l reasonable times, for certain 
persons; namely a barrister o r solicitor act ing for the detained 
person, a medical pract i t ioner at tending the detained person as 
a patient, and any other person w h o m the detained person 
reasonably wishes to see. 

Subsection (3) provides for condit ions re lat ing to the access 
o f persons referred to i n subsection (2). I t should be noted that 
these condit ions do no t apply to access b y a person referred to 
i n subsection (1). 

" 1 3 H . Exp i r y o f detent ion—The detent ion o f any person 
under section 13A o f this Act shall cease i n each o f the fo l l ow ing 
circumstances: 

(a) Where the detained person is arrested: 
(b) Where a certificate is given under section 13D o f this Act, 

fo l lowing an examinat ion, t o the effect that, i n the 
professional j udgmen t o f the person conduct ing the 
examinat ion, the detained person has no th ing secreted 
w i t h i n that person's body that could be or conta in a 
Class A contro l led d rug o r a Class B contro l led drug : 

(c) Where the member o f the Police o r officer o f Customs w h o 
is i n charge o f the case forms the view that there is 
n o longer reasonable cause to believe that the detained 
person has any Class A contro l led d rug o r Class B 
contro l led d r u g secreted w i t h i n that person's body for 
any un lawfu l purpose: 

(d) Where an appl icat ion to a Distr ict Court Judge for a 
detent ion warrant , or for the renewal o f a detent ion 
warrant , i n respect o f the detained person is declined: 

(e) Where the warrant is cancelled o n appeal under section 
13L o f this Ac t . " 

C o m m e n t : 
This section (13H) sets out 5 sets o f circumstances whereby a 

detent ion warrant w i l l terminate. 

"13 i . Renewal o f warrants— (1) A n y District Court Judge may 
f r o m t ime to t ime grant a renewal o f a detent ion warrant u p o n 
appl icat ion made at any t ime before the warrant (or any current 
renewal o f the warrant ) has expired. 

(2) Every appl icat ion for renewal o f a detent ion warrant shall 
be made by a member o f the Police o r an officer o f Customs 
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in wr i t i ng and on oath, and shall set out, or be accompanied 
by, the fo l lowing particulars: 

(a) The facts rel ied upon to show that there is stil l reasonable 
cause to believe that the detained person has any 
Class A contro l led d rug or Class B contro l led d rug 
secreted w i t h i n that person's body for any unlawful 
purpose: 

(b) The date or dates on which the detained person was asked 
to consent to undergo any examinat ion o f a k i n d 
described in section 13c o f this Act, and the detained 
person's response to that request, including any reasons 
given by the detained person for any negative response: 

(c) I f any such examinat ion has been conducted, the results 
o f that examinat ion as set out in the certificate given 
under section 13D (1) o f this Act: 

(d) A n y matters that the barrister o r solicitor appointed under 
section 1 3F o f this Act wishes to draw to the at tent ion 
o f the Judge who is to consider the appl icat ion for 
renewal: 

(e) A n y matters that the medical pract i t ioner appointed under 
that section wishes to draw to the a t tent ion o f that 
Judge: 

(f) A n y matters that any barrister o r solicitor who is act ing for 
the detained person, o r any medical pract i t ioner w h o 
is a t tending the detained person as a pat ient wishes 
to d raw to the at tent ion or that Judge. 

(3) Every such appl icat ion shall be supported b y such other 
in f o rmat i on as the Judge may require. 

(4) Notice o f every such appl icat ion shall be given t o the 
barrister o r sol icitor appointed under section 13F o f this Ac t and 
to any barrister o r solicitor who is acting for the detained person. 

(5) No tw i ths tand ing any o f the preceding provisions o f this 
section o r any enactment o r rule o f law to die contrary, nei ther 
the detained person n o r any person referred to i n any o f 
paragraphs (d) to (f) o f subsection (2) o f this section shall be entit led 
to see o r hear any evidence that was adduced i n suppor t o f the 
or i g ina l appl icat ion for the grant o f the detent ion warrant , o r 
any evidence adduced i n support o f the appl icat ion for the 
renewal o f the warrant and re lat ing to any matter o ther than 
one to wh i ch paragraph (b) o r paragraph (c) o f that subsection 
applies; and for the purposes o f this subsection, every such person 
shal l be excluded from the hear ing whi le any such evidence is 
be ing given. 

(6) I r i considering an appl icat ion made under this section, the 
Judge may take in to account any o ra l o r documentary mater ia l 
that the Judge considers relevant, whether o r no t i t w o u l d be 
admissible i n a court o f law. 

(7) W i t h o u t l i m i t i n g subsection (3) o f this section, before 
determining an application for the renewal o f a detention warrant 
under this section, a District Cour t Judge m a y — 

(a) Call for a repor t from the barr ister o r solicitor referred to 
i n paragraph (d) o f subsection (2) o f this section, o r f r om 
the medical pract i t ioner referred to i n paragraph (e) o f 
that subsection, o n any matter relating to the detention 
o r t o the appl icat ion for the renewal o f the detent ion 
warrant ; ana 

(b) Hear any person referred to i n any o f paragraphs (d) to (f) 
o f that subsection i n respect o f the appl icat ion. 

(8) A renewal o f a detent ion war ran t may be granted under 
this section i f the Judge is satisfied that the circumstances 
described i n section 13A o f this Ac t sti l l obta in. 

(9) Every renewal o f a detent ion war ran t shall be va l id for a 
per iod o f 7 days commencing w i t h the date o n which i t is granted, 
o r such shorter per iod as the Judge may specify i n the r enewa l 

(10) Where an appl icat ion for the renewal o f a detent ion 
war ran t is du l y made before the exp i ra t ion o f the war ran t (or 
o f any current renewal o f the warrant] , the warrant shall continue 
i n force u n t i l the appl icat ion is de termined notwi ths tand ing the 
exp i ra t ion o f the per iod for w h i c h the warrant was issued o r 
last renewed. 

(11) No th ing i n this section shall prevent a Judge from granting 
a s e c o n d o r subsequent renewal o f a detent ion war ran t upon 
an appl icat ion duly made under this section: 

"Provided that n o detention under section 13A o f this Act shall 
cont inue for longer than 21 days. 

(12) O n grant ing a renewal o f a detent ion warrant under this 
section, a Judge— 

(a) Shall record i n w r i t i n g his o r her reasons for grant ing the 
renewal; and 

(b) May impose all such conditions relating to the circumstances 
and conduct o f the detention as the Judge thinks fit." 

Subsection (1) contains the general principle as to renewals. 

Subsection (2) sets out the details which must be contained 
i n any appl icat ion for a renewal. There is no prescribed f o rm 
so the appl icat ion may be set out i n a format similar to that 
used in an application for a warrant under s. 198 o f the Summary 
Proceedings Act 1957. 

Subsection (3) enables the Judge to require further 
in f o rmat i on f r om an applicant. 

Subsection (4) requires notice o f any appl icat ion to be given 
to certain persons. The applicant should ensure that this notice 
is given. 

Subsection (5) means that nei ther the detained person, no r 
any barristers o r solicitors or medical practit ioners (whether 
appointed under s. 1 3 E o r engaged by the detained person), are 
ent i t led to see o r hea r 

(1) any evidence adduced i n support o f the or ig ina l appl icat ion 
for the detent ion warrant ; and 

(ii) any evidence adduced i n support o f an application for 
r e n e w a l — w i t h the exception o f the (basic) in fo rmat ion 
set out i n paras (b) and (c) o f subsection (2). 

Note: N o r can the barristers or solicitors or medical 
practit ioners be present when the evidence referred t o 
i n (i) o r (ii) is given. 

Subsection (6) enables the Judge to take into account evidence 
no t o rd inar i l y admissible. 

Subsection (7) authorises the Judge to call for reports o r hear 
evidence from certain persons. 

Subsection (8) authorises the renewal o f a warrant i f the Judge 
is satisfied that the circumstances i n s. 13A sti l l ex i s t 

Subsection (9) specifies the per iod for which a renewal warrant 
may be granted (max imum 7 days). 

Subsection (10) enables an exist ing warrant to continue i n 
force pending the determinat ion o f an appl icat ion for 
renewal (prov id ing the renewal appl icat ion has been 
made dur ing the currency o f the exist ing warrant) . 

Subsection (11) authorises a Judge to grant a second o r 
subsequent renewal o f a detent ion w a r r a n t 

Subsection (12) requires the Judge to record certain 
in f o rma t i on when grant ing a renewal. 

" 1 3 j . Powers o f officers o f Cus toms— T h e powers conferred 
b y sections 13A to 13l o f this Act may be exercised b y any officer 
o f Customs on l y i n respect o f offences against the pr incipal Act 
invo lv ing the impor ta t i on in t o o r the expor tat ion from New 
Zealand o f any Class A contro l led d rug o r Class B contro l led 
d r u g . " 

C o m m e n t : 
This section specifically l imi ts the powers o f Customs officers 

i n respect o f the powers set ou t i n sections 1 SA - I inclusive. 

"13K. Inadmissibi l i ty o f certa in confessions o r admissions 
by detained person— (1 ) Where any person w h o is be ing 
detained under section 13A o f this Act makes any confession o r 
admission in respect o f any offence other than a relevant offence, 
no evidence of that confession o r admission, o r o f its substance, 
meaning, or purpo r t , shall be given i n any court . 

(2) For the purposes of this section, a relevant offence is one 
w i t h wh i ch the detained person may be liable to be charged by 
v irtue of having any control led d rug secreted w i th in that person's 
body at any t ime dur ing the de tent ion . " • 

Comment : 
Section I S K provides that where a person is detained under 

s. 13 A , t hen the on ly confessions or admissions which can be 
admi t ted i n evidence are those re lat ing to a "re levant offence" 
(as described i n subsection (2)). 

" I S L . Appea l against grant o r renewal o f detention 
warrant , etc.—(1) Where a Distr ict Court Judge grants a 
detent ion war ran t under section 13E o f this Act, o r grants a 
renewal of a detent ion warrant under section 13i o f this Act, or 
imposes any cond i t i on under either of those sections relat ing to 
the circumstances or conduct o f the detent ion, the detained 
person may appeal t o the H i g h Court against that decision. 

(2) Where a notice o f appeal is fi led in the H i g h Court under 
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this section, the Registrar o f the Court in wh ich the decision 
under appeal was made shall f o rward the Court file to the H i gh 
Court . 

(3) The fact that an appeal is lodged or is pending under this 
section shall no t affect the detention, which, subject to section 1 3H 
o f this Act, shall continue pend ing the de terminat ion o f the 
appeal. 

(4) The detained person shall no t have the r ight to at tend o r 
be heard personally in respect o f the appeal, but may be 
represented by counsel. 

(5) No tw i ths tand ing any o f the provisions o f this section o r 
any enactment or rule o f law to the contrary, neither the detained 
person n o r his or her counsel shall be ent ided to see o r hear 
any evidence that was adduced i n support o f the or ig ina l 
appl icat ion for the grant o f the detent ion warrant , o r any 
evidence adduced i n oppos i t ion to the appeal and re lat ing to 
any mat ter o ther than one referred to in paragraph (b) o r 
paragraph (c) o f section 13i (2) o f this Act; and for the purposes 
o f this subsection, any counsel representing the detained person 
shall be excluded from the hear ing whi le any such evidence is 
be ing given. 

(6) Every appeal under this section shall be b y way o f rehearing. 
(7) O n hear ing any such appeal, the H i g h Cour t may take in t o 

account any o ra l o r documentary mater ia l that the Court 
considers relevant, whether o r no t i t w o u l d otherwise be 
admissible. 

(8) W i t h o u t l i m i t i n g subsection (7) o f this section, before 
de te rmin ing an appeal under this section, the Cour t m a y — 

(a) Call for a report f r om the barrister or solicitor o r the medical 
pract i t ioner appo inted under section 13F o f this Ac t o n 
any mat ter re lat ing t o the detent ion o r t o the appeal; 
and 

(b) Hear any such barrister o r solicitor o r medical pract i t ioner, 
o r any other medical pract i t ioner w h o is a t t end ing the 
detained person as a patient. 

(9) O n hear ing any appeal under this section, the H i g h Court 
may con f i rm, reverse, o r mod i f y the decision under appeal. 

(10) Where the H i g h Court reverses the decision to grant a 
detent ion wa r ran t o r the renewal o f a detent ion warrant , i t shall 
cancel the warrant . 

(11) The decision o f the H i g h Cour t o n an appeal under this 
section shall be final." 

C o m m e n t : 
This section gives a right o f appeal to the H i g h Cour t t o any 

person w h o is the subject o f a detent ion war ran t o r a renewal 
warrant . The C r o w n solicitor is to be engaged t o represent the 
Police at any appeal bu t i t is suggested that a copy o f these 
notes be prov ided to h i m (at least u n t i l the new legislation 
becomes familiar). 

I t should be noted that under subsection (3) the fact that an 
appeal has been lodged does no t affect the detent ion 
wh ich (subject to s. 1 3H ) is to cont inue pend ing the appeal's 
de terminat ion . 

" 13M. C o m m i s s i o n e r o f Pol ice a n d Compt ro l l e r o f 
Customs to report to Par l i ament — The Commissioner o f Police 
shall include i n every annual report prepared b y the 
Commissioner for the purposes o f section 65 o f the Police Act 
1958, and the Comptro l l e r o f Customs shall include i n every 
annual r epo r t prepared b y the Comptro l l e r for submission t o 
Parl iament, the fo l lowing in f o rma t i on i n respect o f the per iod 
under review: 

(a) The n u m b e r o f applications for detent ion warrants made 
under section 13E o f this Act by any member o f the 
Police o r (as the case may require) any officer o f 
Customs: 

(b) The n u m b e r o f applications for renewals o f detent ion 
warrants made under section 13i o f this Act by any 
membe r o f the Police o r (as the case may require) any 
officer o f Customs: 

(c) The n u m b e r o f such applications referred to i n each o f the 
preceding paragraphs o f this section that were granted 
and the number that were refused: 

(d) The average dura t i on o f the detent ion warrants ( including 
renewals) granted o n applications by members o f the 
Police o r (as the case may require) officers o f Customs: 

(e) The n u m b e r o f prosecutions that have been inst i tuted i n 
wh ich has been adduced evidence obta ined direcdy 
dur ing the detent ion o f any persons pursuant to 

detention warrants granted o n applications by members 
o f the Police o r (as the case may require) officers o f 
Customs, and the results o f those prosecutions." 

C o m m e n t : 

Th is section is s tra ight forward. 
I t w i l l be necessary for details re lat ing to the prov is ion o f 

paras (a>-(e) o f s. I S M to be forwarded to the Director: Drug 
Enforcement and Intell igence Analysis (Police Nat iona l 
Headquarters) to enable the Commissioner t o ful f i l his statutory 
duty under the section. 

4. S u m m a r y o f Steps to be taken w h e n a p p l y i n g for 
Detent ion War rant a n d Renewa l War ran t 
4.1 The fo l l ow ing represents the steps invo l ved i n obta in ing 

the above: 
(i) Member has "reasonable cause t o bel ieve" i n terms 

o f s. 13A; 
(ii) Existence o f (D provides grounds for detent ion o f 

suspect (pursuant to subsection (1) o f s. 13 A); 
(Note: De tent ion can cease under s. 13H). 

(iii) Member detaining suspect required t o carry out action 
set ou t i n s. 13B (1) as soon as possible; 

(iv) Medical pract it ioner required to explain details o f kinds 
o f examinat ion unless detained person makes i t clear 
that he does n o t w ish to undergo an examinat ion 
(s. 13c (2)>, 

(v) Detained person t o sign w r i t t e n statement o f consent, 
and medical pract i t ioner t o endorse this (s. 13c (3)); 

(vi) Police t o make arrangements (as soon as practicable) 
for examinat i on o f detained person once consent 
given (s. 13c (5)Y, 

(vii) Medical pract i t ioner conduct ing examinat ion t o issue 
certificate i n terms o f s. 13D (l)fi 

(viii) Copies o f certificate t o be g iven t o persons ment ioned 
i n s. 13D (2)h 

(ix) App l i ca t ion t o be made for renewal o f war ran t i n 
appropr iate case (pursuant to s. 13i); 

(x) Report t o be made t o Commissioner (s. 13 M). 

5. Statement o f Rights 
5.1 The Statement o f Rights, wh i ch must be handed t o every 

detained person as soon as possible under s. 13B, is set 
ou t i n the Schedule t o the Amendment . 

5.2 The Statement o f Rights is n o t a p r in t ed document. I t is 
intended t o attach a copy o f the Statement t o a 
Headquarters Circular. I n the meantime, however, Districts 
should be ready t o prepare one o f their o w n i f the powers 
under the A m e n d m e n t are exercised. 

5.3 The fu l l text o f the Statement o f Rights is as fol lows: 

S T A T E M E N T or R I G H T S 
You have been detained under section 13A o f the Misuse 

o f Drugs A m e n d m e n t Act 1978 because i t is believed that 
y o u have secreted w i t h i n your body any Class A control led 
drugs o r Class B control led drugs for an unlawful purpose. 

READ TH IS N O T I C E CAREFULLY. I T TELLS Y O U 
W H A T RIGHTS Y O U H A V E W H I L E T H E D E T E N T I O N 

CONTINUES. 

M E D I C A L E X A M I N A T I O N S : 
You w i l l be asked i f y o u wish t o undergo certain types 

o f medical examinat ion that may help t o determine 
whether o r no t y o u have any Class A contro l led drugs o r 
Class B drugs secreted w i t h i n y o u r body. 

For this reason, a doctor w i l l be asked t o see y o u t o 
exp la in just w h a t is invo lved i n each type o f examinat ion. 

N O SUCH E X A M I N A T I O N M A Y T A K E PLACE 
W I T H O U T YOUR CONSENT 

I f y o u do wish to undergo an examinat ion , y o u w i l l be 
asked t o pu t y o u r consent t o the examinat ion i n wr i t ing . 

I f y o u refuse y o u r consent, y o u may change y o u r m i n d 
later. Just tel l one o f the officers supervising your 
detent ion. 

I f y o u decide no t t o have an examinat ion , that fact, 
and any reasons y o u give for i t , may be pu t before the 
Judge i n any further proceedings. 
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D E T E N T I O N W A R R A N T : 
As soon as possible after detaining you , the officer must 

apply to a District Court Judge for a warrant to authorise 
your cont inued detention. 

I f the Judge grants the warrant , y ou may be detained 
for up to 7 days, or such shorter per iod as the Judge may 
order. However, a warrant may be renewed by a Judge 
for fur ther periods o f up to 7 days each, i f the Judge is 
satisfied that there are still reasonable grounds for believing 
that y o u have any Class A contro l led drugs o r Class B 
contro l led drugs secreted w i th in your body. You may not 
be detained for longer than 21 days. 

SUPERVISING LAWYER A N D DOCTOR: 
I f the Judge issues a detent ion warrant , he o r she must 

appoint a lawyer and a doctor to see that y o u r rights are 
protected and that y ou are proper ly cared for whi le y ou 
are be ing detained. These people are N O T there as part 
o f the team detaining you : they are there as agents o f the 
Court to ensure fair play. You should consult t h em o n 
any legal o r medical matter that is w o r r y i n g you . 

However, y o u are also entit led to arrange for y o u r o w n 
lawyer o r doctor to visit and advise you. 

R I G H T OF APPEAL: 
You may appeal to the H i gh Cour t against the issue or 

renewal o f a detent ion warrant , o r against any cond i t i on 
o f de tent ion imposed by the Distr ict Court Judge. I f y ou 
wish t o appeal, consult the Court lawyer o r y o u r o w n 
lawyer. 

V I S I T I N G RIGHTS: 
Whi l e y o u are detained, the Court lawyer and the Court 

doctor may visit y o u at any t ime. Your o w n lawyer, your 
o w n doctor , and any other person y o u may reasonably 
wish to see may call o n you at any reasonable t ime. 

E N D O F D E T E N T I O N : 
You must be released i f the Judge refuses to grant a 

detent ion warrant , o r refuses to renew i t , o r the warrant 
is cancelled b y the H i gh Court o n appeal. 

You must also be released i f a medical examinat ion 
shows that y o u do no t have any Class A contro l led drugs 
o r Class B contro l led drugs secreted w i t h i n y o u r body , o r 
i f the officers detaining y o u cease t o believe that y o u have 
any such drugs secreted w i t h i n y o u r body. 

I f y o u are arrested, y our detent ion under section 13A 
o f the Misuse o f Drugs A m e n d m e n t Ac t 1978 w i l l cease, 
and y o u w i l l then be detained under arrest. F r o m then 
on , y o u w i l l have al l the r ights o f an arrested person. 

C O U R T ACCESS: 
You w i l l no t be ent i t led t o appear i n Court whi l e y ou 

are i n detent ion. However, the Court lawyer and your 
o w n lawyer w i l l be entit led to address the Court o n appeal 
against a detent ion warrant o r a cond i t ion o f detent ion, 
o r where an appl icat ion is made for a renewal o f the 
w a r r a n t 

FURTHER ADVICE: 
Th is is on ly a b r i e f summary o f y o u r rights. I f there is 

any th ing y o u do no t understand, talk t o the Cour t lawyer 
o r y our o w n lawyer . " 

F o r m s for Detention Warrants and Renewals 
6.1 The Misuse o f Drugs (Detention) Regulations 1985 came 

in to force o n 1 October 1985. The Schedule to the 
Regulations contains the forms for the "Detent ion 
W a r r a n t " and the " R e n e w a l o f Detent ion W a r r a n t " 

" respectively. 

6 2 The warrant and renewal forms w i l l need to be typed o n 
p la in paper, and i t is strongly recommended that these be 
prepared by the Police (in consultat ion w i t h a Legal 
Adviser). 

6.3 The Schedule indicates that a Renewa l is to be typed o n 
the reverse o f the Detention Warrant . I f this is no t 
practical the the Renewal can be prepared o n a separate 
sheet o f paper and attached to the back o f the Detent ion 
Warrant . Section 5 (i) o f the Acts In terpre ta t ion Ac t 1924 
should serve to overcome any challenge to the Renewal 

. War ran t o n the g round that i t is no t actually typed on 
the back o f the Detent ion Warrant . 

6.4 The f o rm for the Detent ion Warrant is as follows: 

" D E T E N T I O N W A R R A N T 

(Sect ion 1 S E , Misuse o f Drugs A m e n d m e n t A c t 1 9 7 8 ) 
T o every member o f the Police "and every officer o f 

Customs: 
WHEREAS [Full name], o f [Address], [Occupation] (in this 

warrant called the detained person) was o n the 
day o f 19 at 
caused to be detained under section 13A o f the Misuse o f 
Drugs Amendmen t Act 1978 and is presently so detained 
in [Address of premises]: 

A n d whereas I am satisfied o n an appl icat ion i n wr i t i ng 
made o n oath (or o n appl icat ion made o n oath oral ly, the 
part iculars o f wh ich I have noted i n wr i t ing ) by [Name of 
applicant], a member o f the Police (or an officer o f Customs) 
o n the day o f 19 , t h a t — 

(a) There has been reasonable compliance w i th the 
requirements o f section U B o f the Misuse o f Drugs 
Amendmen t Act 1978; and 

(b) There is reasonable cause to believe that the detained 
person has secreted w i th in that person's body a 
Class A contro l led d rug o r a Class B contro l led 
d rug for an un lawfu l purpose; and 

(c) The said premises i n wh ich the detained person is 
presendy be ing detained (or the premises at 
[Address] i n w h i c h i t is proposed to detain that 
person) are suitable for the purpose: 

N O W THEREFORE the cont inued detent ion o f the 
detained person i n the said premises is hereby authorised 
for a per iod o f commencing w i t h the day 
o f 19 t . 

Dated at this day o f 
19 

Distr ict Cour t Judge. 
f Delete if inapplicable. 
tThc maximum period of detention that may be authorised (without a renewal of this 
warrant) is 7 days cornmencinE with the day on which the detained person was first 
detained under section 13A of the Misuse of Drugs Amendment Act 197S." 

6.5 The f o r m for the Renewal o f a Detent ion War ran t is as 
fol lows: 

" R E N E W A L O F D E T E N T I O N W A R R A N T 

(Section Ui, Misuse of Drugs Amendment Act 1978) 
T o every member o f the Police " a n d to every officer 

o f Customs: 

WHEREAS I a m satisfied o n an appl icat ion i n w r i t i n g 
made o n oath b y [Name of applicant], a member o f the 
Police (or an officer o f Customs) o n the day o f 

19 that there is st i l l reasonable 
cause t o believe that the detained person has secreted 
w i t h i n that person's body a Class A contro l l ed d r u g o r a 
Class B contro l led d rug for an un lawfu l purpose: 

N O W THEREFORE the cont inued detent ion o f the 
detained person i n the said premises is hereby authorised 
for a p e r i od f o f commenc ing w i t h the 

day o f 19 

Dated at this day o f 
19 

Distr ict Cour t Judge. 
"Delte if inapplicable 
tThe maximum period of detention that may be authorised (without a further renewal 
of this warrant) is 7 days. The warrant may be renewed more than once, but not so 
that the total period of detention under section 13A of the Misuse of Drugs Amendment 
Act 1978 exceeds 21 days Each subsequent renewal should be granted in this form." 

7. Conc lus i on 
7.1 These notes have been prepared by a Police Legal Adviser 

at Nat iona l Headquarters. A n y inquiries concerning legal 
aspects should be directed to the Chie f Legal Adviser o r 
to a District Legal Adviser. Inquiries concerning other 
aspects may be referred to the Director: D r u g Enforcement 
and Intelligence at Police Nat ional Headquarters. 


