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ORIGINAL: ENGLISH 

Judgment No. 409 

Case No. 433: TRENNER Against: The Secretary-General of 
the International Civil 
Aviation Organization 

THEADMINI~~TIVETRIBUNALOFTHEUNITEDNATIONS, 

Composed of Mr. Arnold Kean, Vice-President, presiding; Mr. Jercane 

Ackerman; Mr. F'rancisco A. Forteza; 

Whereas at the request of Simone Trenner, a staff member of the 

International Civil Aviation Organization, hereinafter referred to as ICAO, 

the President of the Tribunal, with the agreement of the Respondent, 

extended the time-limit in which to file an application until 29 May 1987; 

Whereas, on 29 May 1987 the Applicant filed an application in which 

she requested the Tribunal to: 

“(a) consider that a decision by the Administration should 
allow for due process, i.e. that it should be made, and be 
appealable, in accordance with established rules and 
applicable standards; 

b) consider that it is sound administrative practice that a 
staff member's grade should correspond to his/her actual 
duties and level of responsibility as a matter of principle 
and quite apart from any consideration of remuneration: 

(cl consider that the Administration, in failing to follow 
proper procedures, did not observe due process in this case, 
neither in the review of classification of the Applicant's 
post, nor in allowing her to appeal from its first decision; 

(d) consider that the SecretaryGeneral's first decision on 
classification (in May 1986) (...I was based on faulty 
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procedure ard relied on an evaluation which did rot take 
essential facts into account and which drew mistaken 
conclusions frcm M&ever information was available; 

(e) consider that the remedycontemplatedw the Secretary- 
General (...I is inadequate in equity because of the delays 
involved in the circumstancest 

. 

(f) consider that this is a matter of principle and that no 
canpensatorydamagesareinvolved nor could theyindeedbe 
quantified1 

(9) Li!cakd therefore as a remedy: 

- that the Applicant be granted the grade corresponding to 
her duties, to which she is entitled as a matter of law and 
equity, i.e. P4; 

- that the step in that grade be set in accordance with 
staff rule 103.171 - 

(h) rearmnend also, as tinal ccmpensation for moral 
damages t 

- that the decision be retroactive to 26 August 1985, the 
date on which the Applicant took up her appointment; -..* G. .! 

- thatthemlicant's wstsbepaid by ICAO; 

- any additional cunpensation that the Tribunal may deem 
appropriate." 

Whereas the Respandent filed his answer on 14 September 19871 
Whereas the Applicant filed written observations on 18 November 1987; 
Whereas, on 18 March 1988 the mlicant submitted additional 

documents and on 24 March 1988 the Respondent axnmented thereont 
Whereas, on 11 April 1988 the Pgplicant requested the Tribunal, 

pursuant to article 10, paragraph 2 of the Rules of the Tribunal, to ask the 
Responlent to produce any and all documents concerning her caset 

Whereas, on 11 2Qxil 1988 the Respondent cunmented on the Applicant's 
reguestt 

Whereas, on 21 April 1988 the Respordent submitted an additional 
document concerning the classification of the Applicant's post by two 
indement classification experts from the International Civil Service 
Ocnanission and on 28 April 1988, the Applicant caarnnented thereont 
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Whereas the facts in the case are as follows: 

Simone Trenner was initially recruited by ICAO in August 1962 as a 

Language Officer at the P-2 Step I level. Shewas employedby ICMuntil 

24 March 1969, on which date she resigned from the Organization. At the 

time of her separation from the service of ICAO, the Applicant held an 

appointment at the P-3 Step V level. From1969to1985, the Applicant 

worked as a free lance interpreter and translator. 

(21 17 February 1984, ICAO issued a vacancy notice for a post of 

Language Officer at the P-3 level at the ICAO Regional Office in Paris. The 

Applicant successfully applied for the job. Ina cabledated 28January 

1985, the Secretary-General offered the Applicant a three-year fixed-term 

appointment at the P-3 Step V level. The Applicant did not accept the offer 

at that level. Upn further consideration, bearing in mind the Applicant's 

experience, the Secretary-General amended the initial offer in a further 

cable dated 27 February 1985, changing the entry level from P-3 Step V to 

P-3 Step X. me Applicant accepted the second offer on 12 March 1985, and 

re-entered the service of ICM on 26 August 1985. 

In December 1985 the P-3 post encumbered by a Russian Language 

Officer who worked in the European Regional Office, with responsibilities 

similar to the Applicant's, as self revising translator/reviser, was 

upgraded to the P-4 level. On 18 December 1985, the Language Officer I, 

(LAN/I, Paris) r-ended to the ICAO Representative that the Applicant be 

promoted to the P-4 level. She attached to the recumnetiation a post 

description which reflected the nature of both the Applicant's "ability" and 

of her "actual activity in the Office". In addition, on 24 January 1986, 

the Language Officer submitted to the ICAO Representative a request for 

reclassification of the Applicant's post to the P-4 level, which was 

transmitted on the same date to the Director, Bureau of Administration and 

Services (ADB) at Headquarters. 

&J 28 February 1986 the ICAO Representative wrote to the Director/m 

at Headquarters setting forth his cQnments on the request. He noted that 

"should a personal upgrading of Ms. Trenner be considered, Fe] was pleased 

to confirm that she bad] fulfilled all expectations and that her performance 

was fully satisfactory". On 7 March 1986 the Applicant herself wrote to the 
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Director/ADBtoexpandonthecontents of thememorandumbythe ICAO 

Representative, concerning the request for review of the classification of 

her post. In a reply dated 14 March 1986 the Director/ADE! informed the 

Applicant that the classification of the post would be reviewed as soon as 

the newly appointed Establishment Officer took up his duties. 

On 28 April.1986 the Establislxnent Officer sulxnitted to the 

Secretary-General his report and his recomm endations concerning the requests 

for reclassification of poststat the Paris European Regional Office. As 

regards the Applicant's pcet, he confirmed that her position had been graded 

correctly at the P-3 level in accordance with the standards set forth by the 

International Civil Service Camnission (ICSC) for the canmon system. 

On 13 May 1986 the ICAO Representative informed the Applicant 

verbally that the request for reclassification of her post had been 

rejected. The Applicant did not receive notice in writing of the 

SecretaryGeneral's decision. 

On 12 June 1986 the Applicant wrote to the Director/m to request a 

personalupgradingto the P4level. In a reply dated 19 June 1986, the 

Director/ADD informed her that after an evaluation of all pertinent aspects 

of the case, it had "IX)t [been] possible to ac conmcdate [her] request for a 

personal upgrading at this time". In addition, he rooted that her prior 

reguest for the reclassification of her post had been "reviewed against the 

ICSZ grading standards for translators and revisers." 

On 11 July 1986 the Applicant requested the Secretary-General to 

review the administrativeUdecision not to grant her request for a personal 

upgrading of her post. On 25 July 1986 the Secretary-General informed the 

Applicant that he had decided to maintain the contested decision. On 

8 Aqust 1986 the Applicant lodged an appeal with the Advisory Joint Appeals 

BoaIfiMJAB). The Board adopted its report on 31 October 1986. Its 

conclusions and reccmmendations read as follckJs: 

'WXLUSIW AND BTIONS 

40. The Board concludes that the Secretary-General's 
decision not to grant the Appellant a personal upgrading was 
a proper exercise of his discretionary power, and that the 
Appellant has failed to produce evidence to the contrary. 



-5- 

Therefore, the E!oard unanimously recommends that the Appeal 
be rejected as unfounded in facts and in law. 

41. Ch the other hand, the Board recognizes that the 
Appellant's request for a personal upgrading stemmed from her 
frustration over the apparent incompleteness of the reclassi- 
fication procedure. In this respect, the Board finds that the 
documentation presented to it was incomplete and not readily 
available with respect to the evaluation of mst No. 2920.10 
(LAN/II) as carried out by the establishment officer in April 
1986. The Board therefore further recommends that the 
Secretary-General consider repeating this evaluation exercise 
once the new establishment officer has been appointed, 
without prejudice to the out-e." 

On 18 November 1986 the Secretary-General accepted the conclusions of 

the Board's report. On 19 November 1986 the Secretary of the AJAB 

transmitted the report to the Applicant and notified her of the Secretary- 

General's decision. 

On 29 May 1987 the Applicant filed the appplication referred to above. 

Whereas the Applicant's principal contentions are: 

1. The Respor-dent did not inform the Applicant in writing of the 

decision not to reclassify her pst to the P-4 level. The lack of proper 

notice denied the Applicant due process. 

2. 'lhe cunmon intent of the Applicant and the Resptient was clear 

from the conversation held between the Secretary-General and the Applicant 

in which the SecretaryGeneral implied that if the reclassification of the 

post was justified, it muld be favourably considered. 

3. The Respondent failed in his obligation to give due 

consideration to a properly submitted application for reclassification and 

to accord due process to the Applicant. 

4. The Respondent should respect the principle of equal pay for 

equal work. 

Whereas the Respor-dent's principal contentions are: 

1. The review of the classification of the Applicant's post was 

conducted in keeping with ICAO practice regarding post classification by an 
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Establishment Officer Mho overlooked ro essential fact and drew no mistaken 
conclusicns. 

2. ?he Secretary-Generalhas vlete discretion to grant or to 

denypermnalupgradings. TheTribunal cannot review the Secretary- 

General's decision unless it was taken without authority or unless essential 
factswereoverlcoked. 

3. The original cause of action was the refusal by the Secretary- 

GeneraltogranttheApplicantapersonalupgrading. TheTribunalcanrX% 
entertain the Applicant's pleas concerning the alleged errors in the 
original post classification exercise. 

. 

The Trib.Inal, having deliberated from 26 April 1988 to 11 May 1988, 
Tyrw pronounces the following judgement: 

I. The Applicant reguests the production of certain documents. The 
Resporadenthas stated thatall'documents ooncerningher case are nowinthe 
Applicant‘s possession. However, in view of the Tribunal's decision as set 

forthbelow, there is noneed for thelYibunaltoexamine such further 
documents as may exist relating to the post classification exercise and 
therefore the Applicant's request is rejected. 

II. ?he Applicant first submitted to ICAO Headquarters, through her 

supervisor and through the ICN Representative in Paris, an application for 
the reclassification of her post from the P-3 to the P-4 level. 

III. Upon the rejection of her application for reclassification of her 
post, inherownGor&as they&pear inher Explanatory Statement: 

"The mlicant felt'that the best course of action in the 
dircumstanceslayinseekingapersonalregrading, a 
possibility which had in fact earlier been pit forward by the 
Administration itself. Ied to believe that this was a 
practicable avenue, theApplicantreguested apersonal 
upgrading on 12 June 1986." 

. . 
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The Applicant's a~zpeal to MAE3 on 8 August 1986 stated: 

"Although technically the appeal has to be from the decision 
on personal upgrading, it is really from the whole procedure 
leading up to that decision." 

Iv. The AJAB, correctly in the Tribunal's opinion, regarded the appeal as 

being solely against the refusal of personal upgrading. 

V. The personal upgrading is a matter falling wholly within the 

discretion of the Secretary-General, the exercise of which cannot be 

interfered with by the Tribunal in the absence of mistake of law or fact on 

his part, mission to consider essential facts, or consideration of 

extraneous matters. 

VI. The Applicant has attempted to link her present claim with alleged 

faults in the procedure leading to the decision not to reclassify the pst 

she occupied. Any such faults muld not be relevant to the Secretary- 

General's decision to refuse personal upgrading, and therefore could not be 

taken into consideration by the Tribunal. 

VII. Even if this appeal had been against refusal to reclassify the 

Applicant's post (which it was not), the Tribunal holds that "it is not the 

function of the TribuMl to substitute its judgement for that of the 

Secretary-General in job classification matters. This mid be so even if 

the Tribunal had the required expertise in this area - which it does not. 

For the most part, the arguments advanced [by] the Applicant seek to have 

the Tribunal determine independently how it would classify the post in 

question, but this is mt the role of the Tribunal. It is instead the 

function of the Tribunal to determine whether under all the circumstances, 

the Respondent has acted within his reasonable discretion." Judgment 

No. 396: Faldegrave, para. XV, (1987). 

VIII. The Tribunal notes that, since accepting the report of the AJAB, the 

Secretary-General has had the Applicant's post re-evaluated by tm 

independent experts from the ICSC, who confirm that its present grading at 
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theP-31evelis correct. The Applicant has therefore suffered m damage. 

In her observations regarding the reclassification study, the Applicant asks 
theTr3mnaltoconsider itsaccuracy. As mtedabove, this is mtthe 
Tribunal's fumtion. Presumably, the Applicant will bring her concerns to 

the attention of the appropriate review w. 

theP-31evelis correct. The Applicant has therefore suffered m damage. 

In her observations regarding the reclassification study, the Applicant asks 
theTr3mnaltoconsider itsaccuracy. As mtedabove, this is mtthe 
Tribunal's fumtion. Presumably, the Applicant will bring her concerns to 

the attention of the appropriate review w. 

DC. DC. For the foregoingreasons For the foregoingreams , , all pleas of the Applicant are rejected. all pleas of the Applicant are rejected. 

(Signatures) (Signatures) 

Arnold KEAN Arnold KEAN 
Vice-president Vice-President 

Jerane ACKERMM Jerane ACKERMM 

Francisco A. FOKFEZA Francisco A. FOKFEZA 

Geneva, llMay1988 Geneva, llMay1988 R. Maria VICIl3W+lILBURN 
Executive Secretary 
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