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DOCUMENT A/CONF.62/L.133

Letter dated 22 April 1982 from the representative of the Union of Soviet Socialist Republics
to the President of the Conference

We have studied the reply of the United Nations Legal
Counsel annexed to this letter contained in the memorandum
dated 21 April 1982 addressed to the Special Representative
of the Secretary-General, Mr. Zuleta, with regard to the
request relating to the inclusion in a resolution of the Confer-
ence of provisions designating companies which possess the
nationality of certain Western countries in order to grant them
status of "pioneer investor".

The Soviet delegation does not agree with the conclusion of
the Legal Counsel and considers that the inclusion of these
provisions in the resolution has no legal basis.

It should first of all be borne in mind that the provisions do
not define or explain any particular articles of the convention,
but determine a highly substantive question about its applica-
tion. It is well known, however, that the application of an
international convention is a matter which concerns primarily
the States parties to the convention. Yet at the present time
we have neither States parties nor even a convention.

Of course, many urgent questions relating to its application
need to be decided now, since a decision on such questions
would be taken at the same time as the convention was
adopted. Draft resolution II covers a whole range of such
questions. However, it is hardly possible to include among
them the question of provisions which designate certain com-
panies and grant them the status of pioneer investors or
developers of sea-bed resources in the area of "common heri-
tage". The granting of such a status is an act or decision hav-
ing legal consequences, which are in fact substantial. The
granting of such a status to private companies through a deci-
sion of an international conference goes even further, since in
essence it places those companies, in respect of such a status,
on the same footing as States, and in particular those referred
to in subparagraph 1 (a) (i) of the draft resolution (see
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A/CONF.62/L.132, annex IV). By taking such a decision the
Conference would clearly be going too far.

Furthermore, there are serious doubts that the Conference
is at all authorized to place them on the same footing and that
its decision in this regard would have proper legal effect. In
the absence of a convention, that decision would of course not
be subject to ratification. Moreover, a question is bound to
arise concerning the legal effect and authority of such a deci-
sion, if during its adoption opposing votes were cast, as would
the question of the legal status of any of the four private com-
panies in question, as soon as it is known that explicit objec-
tions were raised at the Conference against the granting of
such a status. Yet the possibility of such objections can in no
way be ruled out.

From subparagraph 1 (a) (ii) it is also obvious that the
question concerns companies of a number of States of which
it is only necessary that one or several should have signed the
convention. But what happens later if one of these States does
not ratify the convention or is very dilatory in ratifying it?
What would be the status of its companies in such a case?
A situation is conceivable in which, in the absence of
ratification, the company in question would continue to enjoy
all the rights of a "pioneer investor", and the State whose
nationality it possesses would have no obligations under the
convention, since it has not ratified it. That would be at the
very least a serious legal anomaly. Indeed, is not the whole
purpose of the task of enumerating the companies in a deci-
sion of the Conference to make it possible for the relevant
States to refuse to ratify the convention as soon as the com-
panies receive the benefits deriving from it without any
ratification at all?

Lastly, why must a decision of the Conference establish an
inequitable system for the granting of the status of "pioneer



Documents of the Conference 241

investor" to juridical persons of the States listed in subpara-
graph 1 (a) (i) and to juridical persons of the States enumer-
ated in paragraph 1 (a) (ii)? Why should the companies of
the latter States be accorded an essentially privileged posi-
tion?

All these and many other questions were ignored in the
conclusion of the United Nations Legal Counsel. It should,
therefore, not be taken as valid and sound advice in solving
the problem under consideration.

I should be grateful if you would have the text of this letter
and the annex thereto distributed as a document of the
Conference. It would also seem to be appropriate to issue as a
document of the Conference the reply of the Secretariat to the
questions posed in this letter.

(Signed) S. KOZYREV
Representative of the

Union of Soviet Socialist Republics
to the Third United Nations Conference

on the Law of the Sea

ANNEX

Memorandum of 21 April 1982 from the Legal Counsel to the Special
Representative of the Secretary-General to the Third United Nations
Conference on the Law of the Sea

I have received the request for a legal opinion contained in your
memorandum of 20 April 1982. The request relates to draft resolution
[I (ibid.) governing preparatory investment in pioneer activities relat-
ing to polymetallic nodules, in particular to paragraph I (a) (ii)
thereof, which contains a definition of a "pioneer investor". As
presently drafted, that term is defined to cover, inter alia. State enter-
prises and private enterprises. These latter enterprises are said to be
entities "comprising natural or juridical persons which possess the
nationality of, or are effectively controlled by" certain specified States.
While the definition does not list the "juridical persons" comprising
the private enterprises concerned, it contains a footnote reference,
directing attention to document ST/ESA/107 "for their identity and
composition".0 The request for an opinion concerns the competence
of the Conference on the Law of the Sea to include the private enter-
prises involved in its definition of pioneer investors.

In response to the question you have put, it would seem useful to
take into account the following points:

1. The Third United Nations Conference on the Law of the Sea is
a plenipotentiary conference and, as such, it is competent to make
decisions and to adopt resolutions in accordance with the rules of pro-
cedure of the Conference.

2. The rationale for making provisions for investments made by
States and other entities is expressed by the coordinators of the work-

aSee Sea-Bed Mineral Resource Development: Recent Activities of the
International Consortia (United Nations publication, Sales No.
E.80.II.A.9 and Corr.l) and addenda. This document was issued in
1980 for the purpose of public information. On the basis of available
information, this document reported on activities conducted by, inter
alia, "four commercially-oriented consortia": the Kennecott Group,
Ocean Mining Associates, Ocean Management Inc. and the Ocean
Minerals Company.

ing group of 21 in paragraph 15 of their report recommending draft
resolution II (A/CONF.62./C.1/L.30, 29 March 1982):

"It is a demonstrable reality that six consortia and one State have
been investing funds in the development of sea-bed mining
technology, equipment and expertise. The programme of their
research and development has arrived at a point when they must
invest substantial amounts of funds in site-specific activities. The
industrialized countries representing these consortia have been
demanding that the Conference and the convention on the law of
the sea should recognize these preparatory investments. We feel that
this is a legitimate request provided that the preparatory invest-
ments of these pioneers will be brought within the framework of the
convention and provided that the interim arrangement is transitory
in character.".
3. Article 153 and annex III, article 4, of the draft convention on

the law of the sea envisage the carrying out of "activities in the Area"
by, inter alia, private entities. It is therefore not inconsistent with the
convention to make provisions for the participation of private entities
or groupings thereof.

4. We understand that various methods have been tried with a
view to finding a satisfactory way to define the term "pioneer investor"
so as to meet the divergent policy objectives of the different interest
groups. The present approach appears to enjoy substantial support.

5. The draft resolution does not seek to confer any immediate
rights or benefits on a private enterprise without State action and con-
sent, such rights and benefits only arising after certification of that
enterprise by a State or States signatory of the convention, an applica-
tion on behalf of that entity by a State to the Preparatory Commission
for the International Sea-Bed Authority and registration by the Com-
mission after it is satisfied that the enterprise meets certain conditions.
Consequently, the action and responsibility of the States directly con-
cerned is involved. In this connection, the certifying State or States
stand in the same relation to a pioneer investor as would the sponsor-
ing State to an applicant pursuant to annex III, Article 4 of the con-
vention (see paragraph 1 (c), "certifying State").

6. In the circumstances just described, which engage State respon-
sibility and consent throughout, the status of an entity or its com-
ponents under the national law of the State or States in which it is
established (i.e. whether it or its components are State or privately
owned) is in our view irrelevant to the competence of the Conference
to define the term "pioneer investor".b

7. It is not uncommon for agreements or arrangements between
States to confer rights and benefits on both State and private commer-
cial enterprises, one entire category being comprised of airline agree-
ments which permit a State party to designate the enterprises to
operate air routes specified in the agreement (the purpose of such
designation is achieved in the draft resolution under consideration by
certification by a signatory State and application by a State to the
Preparatory Commission). World Bank Loan agreements constitute
another category of a similar nature.

On the basis of the above reasoning, I am of the opinion that the
approach adopted in paragraph 1 (a) (ii) of draft resolution II is
legally permissible and consistent with the practice of the United
Nations. Consequently, the question which was put to us should be
answered in the affirmative.

To avoid misunderstanding, in view of the complex procedures
contemplated, it might be more logical to refer to the entities listed in
paragraph 1 (a) as "prospective pioneer investor".
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