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Article 6

]

9. Article 6 of the revised Polish draft read as follous:

"The parents shall have the right to specify the place of the ch.ld's
residence unless, guided by his bes: interests, a competent state organ is
authorized, in accordance vith national iaw, to decide in this matter."

10. Article 10 of the revised Polish draft read as follows:

"A child of pre-cchool age shall not be separated from his parents, with

the cxception for cases when such separatior is necessary for the child's
benefit."

11. At>the Working Group's session of 19061, the delegation of the United States
proposed that the original wording of articles & and 10 of the revised draft
convention, be replaced by an amended text which read as follows:

"l. States Parties shall ensure that a child shall not be involuntarily
separated from his parents, except when competent authorities determine, in
accordance with procedures and criteria specified by domestic law, that such
separation is necessary for the welfare of the child in a particular case,
such as one involving maltreatment or abuse of the child by the parents or one
where.-the parents are living separately and a decision must be made as to the
child's place of residence. Such determinations shall not be made until all

_ interested parties have been given an opportunity to participate in the
proceedings and to make their views known. Such views shall be taken into
account by the competent authorities in making their determination.

"2, In cases where both parents'lawfully reside in one State party
and their child lawfully resides in another State party, the States parties
concerned shall deal with applications for family reunification in a positive,

- humane and expeditious manner. States parties shall charge only moderate fzes
in connection with such applications and"shall not modify in any way the rignhts
ond obiigations of the applicant(s) or of other members of the family conce ned.
States parties shall ensure that applications for the purpose of family
reunilfication of parents with their children which are not granted for any
reason may be reneved at the appropriate level and will be considered ®xg
at reasonably shert intervals by the authorities of the country of residence or

. destination, whichever is concerned; and, In such cases, fees will be charged
only when abplications are granted. Until family reunification in a particular
case is accompliched, all States parties involved shall permit frequent and
regular family contacts.

"3. The provisions or paragraph 2 snall also apply in cases where a
child's only surviving parent lawfully resides in one Stafe parby and the
child lawfully resides in another State n-—'e -

. If tha - - v+ 2 ehild lawfully reside in different States parties,

States no-- . ~o@il ensure thuat the child's preference as to which parent he
> - ¢C reside with shall be an important consideration in any determination
mwade by competent authorities con

icerning the child's place of residence.™

This proposal, which was

. veintroduced at the 1982 session of the G 728 the .
subject of some further a 9 o} e Group, was the

mendrents by its sponsor.
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15. Some speakers drew attention to the situation of children of parents separated

by divorce or for other reasons who are not of the same nationality or who may reside

in countries other than tite country of residence}of the child, and fto the need of

a child in such a situation to retain his links with both his parents. . Accordingly,

the representativz”bf France made the following proposal:  “The chiild of a separated

international family shall, as faor as possible, retain his links with both his

parents." The French proposal was supported by several delesations, but it vas; ..

thought that it dealt more properly with parasraph 2 of the article under discussion

and it would be very appropriate if it vere the first sentence of paragraph 2,

At a later stage in the proceedings, the representative of France subnmitted a new:
draft to replace his earlier proposal as mentionqd above. The text read as.

" follous: ‘ i

"The child of parents with different nationalities, who are separated,
shall, save in exceptional circumstances, be entitled to maintain personal
relations with both parents."

The French representativeAindibéﬁed that:

- (a)'"the Convention on the rights of the child would in the future serve as a
benchTmabk,for pofopeéétion agreements between States. In view of its importance,
the Ffén¢h’represéntétive believed that tne Convention would benefit if it were
completed by including a clause concerning a matter which had not so far been dealt

with, namely the situation of children of separated parents of different
nationalities;

} (b) " experience had shown that private family disputes which gave rise to the
abduction of children across frontiers occurred more and more frequently and that no
country could consider itself exempt. In France, for example, the liinistry of
Justice had estimated that there were 1,000 cases of abduction per year involving
no fewer than 41 States. It was a situation which gravely affected society;

(c) the Convention, which constituted a basic text at the international level,
must by its very nature be universal. Praventive measures should be taken to
impede that its provisions be interpreted from a nationalistic point of view. It
was absolutely necessary that the child’s interests should be evaluated on the
basis of all the elements of his family background, whether such.elements were
national or international. Experience had shown that the nationalistic approach

tO.the child's interests had in most cases resulted in making a legal orphan of 2
child with a foreign father or mother; )

{d)" the Convention should not tal
which have confirmed at the multilater
relations between the child and both
conventions, which had alread
Convention of Luxembourg of 2
decisions relating to children's custody and the restoration of custody rights’?nd

The Hasue Conventi - - . ; : hi
Sbduction. lon of 25 October 1980 on the civil aspects of international ©

‘ ~ . s ions
<@ second place to. the existing convention

al level the principle of the maintenanc® °
nis parents of different nationalities. T°
¥ been ratified by many countries, were thelEur‘opean
0 May 1980 on the recognition and enforcement of

, . . .
éggveizizznZictlgn with a child's place of residence, it was said that the = . .
Conventi libesz ah?uld.address itself to certain subjects, namely, the right ¢

' SOerty ob movement and frecdom of residence within any State party
together with the right to leave an :

; , / State - j i fo oun - to enter
own State, the right of the chilg té ® o inoluding his own - anc fear O

C e s ' seek asylum from persecution without
gitiiiigﬁgg,_azd the rlght.Of the child and his parentz to be free from arpitray
interference with theirp privacy, family, home or correspondence-
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17. Some delegations strongly opposed any distinction whatsoever of children by age
stating that the essential point was that separation of a child from his parents
should not occur under any circumstances, while other delegations continued to find
some value in distinguishing the position regarding pre-school children, and
considered that the same kind of protection cannot be awarded to very young and

much older children, '

18.- 'In keeping with the view expressed by his delegation at the Group's 1981

session that the idea contained in article 10 was reflected in paragraph 1 of the
United States text for article 6 (set forth in paragraph 11 above) the representative
of the United States proposed the merger of these two texts. This suggestion was
favourably received by some delegations.

19. In addition, it was repeatedly emphaéized by some delegations that the

separation of a child from his parents should preferably be of a temporary or
provisional nature, that the separation period should be made as short as posgsible
under national legislation, and that a child should be returned to his parents as soon .
as circumstances changed favourably making the separation no longer necessary. '

20. The representative of the United States proposed that after the words ;
"competent authorities" in the first sentence of paragraph 1 of the United States :
text for article 6, the words "subject to judicial review" should be inserted. He ‘
also suggested that the Group should consider using, throughout the Convention, the

term "best interests of the child" rather than the term "welfare of the child". Also, '
he proposed that the concept of "neglect" of the child should be introduced into the |
Convention and hence suggested the incorporation of the words "or neglect" after

the word "abuse" in the first sentence of paragraph 1 of article 6, and the deletion
of the word "maltreatment". Further,‘he proposed the introduction, at the end of
the first sentence of the same paragraph, of a new example concerning the child's
place of residence to read "or one where there is a disagreement between parent(s)
and child as to the child's place of residence". The use of the term "pargnt(s)"
resulted from a suggestion by the representative of Norway that cases of single

pParents must be covered.

2l. The representative of Norway suggested the deletion of the word
"involuntarily" from the first sentence of paragraph 1 of article 6"agd the
insertion of the words "against their will" after the word "parents in the samzlad
Sentence. Further, she proposed that any reference to the'age of children shou d
be removed completely from the texts under discussion. This proposal was supporte

by several delegations.
rds "in accordance with
ords "in accordance with

in the first sentence of
ted by various delegations.

22. The delegation of France suggested that the wo
applicable law and procedures" should replace the w
brocedures and criteria specified by domestic law”

Paragraph 1 of article 6. . This proposal was suppor

ol Mot 3§
23.  Some speakers questioned the appropriateness of having the letter "s" in the

Word "parents" between brackets, as in the proposal of the del?gitigdefagh?ar e
United States in paragraph 20, noting that the Convention was 1nte ’

i i ts.
Possible, to cover regular situations where a child has both his paren

1 of article 6 up to

: of paragraph
Lines ’ the Working Croup adopted

24. Delegati ing found the first
gations having onded, acceptable,

the words "welfare of the child", as am
them by consensus. They read:
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no. States Parties shall ensure that a child shall not be separated
from his parents against their will, except when competent authorities
subject to judicial review determine, in accordance with applicable law and
procedures, that such separation is necessary for the best interests of the
child. Such a determination may be necessary in a particular case, such as
one involving abuse or neglect of the child by the parents or one where the
parents are living separately and a decision must be made as to the child's
place of residence. Such determinations shall not be made until all interested
parties have been given an opportunity to participate in the proceedings and
to make their views known. Such views shall be taken into account by the
competent authorities in making their determination."

Article 9
34. Article 9 of the revised Polish draft read as follows:

"Papents, guardians, State organs and social organizations shall protect
the child against any harmful influence that mass media, and in particular
the radio, film, television, printed materials and exhibitions, on account
of their contents, may exert on his mental and moral development."

35. The representative of Australia submitted a revised proposal as noted
hereunder: '

"States Parties shall encourage mass media agencies to develop
special programmes for the benefit of children and to design guidelines,
consistent with the right to freedom of expression, to protect the child
from written, printed or recorded material injurious to his physical or
mental health and development, bearing in mind also that in accordance with

article 8, the primary responsibility for such protection rests with the
parents or guardians of the child."

36, The representative of the Union of Soviet Socialist Republics and a number of
other dglegatlgns Supported draft article 9 proposed by Poland; however, some
delegations objected to that draft article. Then, the representative of the Union

of §oviet Socialist Republics proposed as a compromise the following text for
article 9 as contained in document A/C.3/36/6.

. .“l. Tbe States Parties to the present Convention shall encourage
opinion-making quarters to disseminate information which promotes the

upbringing of children in the spirit of the principles as laid down in
article 16, ‘ E

. "2.. The Stétes Parties shall also encourage parents and guapdiéns L E;g
their children with appropriate protection if, on account of its contents,

disseminated information might negati ) 1
A 5 ivel f 1 and mora
development of the child." & y affect the physica

57. 1In the view of some representatives, the mass media does far more good Eh3%,

harm and't@erefore the article should be phrased in positive terms, rather than 37

terms seeking to protect children from the mass media. These représentatives ure”

delgt%on gf the article unless it could be reformulatéd in such a way as to take 2

?i:: ;szag?pgiﬁgrtot?he question, acknowledging the need for reciprocity in the

guaranteeing chil mation across international borders and the importance ©
g children access to information from a diversity of sources.

al In
addition, the educational role of the mass media and the dangers of govern

ment

yide
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censorship were emphasized. The attention of the Group was also drawn to the problems
of child neglect and abuse, as well as of negligence and cruelty to children. It

was stressed that such problems should be dealt with in the elaboration of the
Convention. Other speakers stressed the idea that the States Parties to the
Convention should have the obligation to protect children against any harnful
influence that the contents of mass media may exert on their mental and moral
development. C

33. It was further stated that the article under consideration should be formulated
in a more positive way and that the right of the child to protection from
exploitation and abuse should be dealt with by the :Group later on.

39. One representative, while ackhowledging the educatiocnal role of the mass media,
emphasized the fact that information must not exert a negative influence on the
child, and pointed out that the question of protecting the child from the harmful
influences of the mass media in such matters as apartheid, racist theories- and
ideologies and the like deserved special treatment by the Working Group. He also
suggested that the Group should prepare a separate article concerning child abuse.

40. The observer.of‘tbeiﬂoly See again proposed that the words "spiritua% and
social" should be introduced between the words "moral®™ and "development" in the
revised Polish draft of article 9.

41. The Vorking Groﬁp postponed to its next session consideration of article 9.
Article 10
42.. Panaéraphs 1 and 2 of article 11 of the revised Polish draft read as follous:

"1. .A child debrived of parental care shall be entitled to the protection
and assistance provided by the State.

"2 The States Parties to the present Convention shall be obliged to

provide appropriate educational environment to a cﬁild'who ig'depfivedtoge
his natural family environment or, on account of his well-being, canno

brought up in such environment."

43. The representative of Denmafk reintrdduced the following amendments to

article 11 submitted by her delegation in 1981:

"Replace paragraph 2 by:

' i 3 e that a child
"The States Parties to the present Convention shall ensur

who is deprived of his natural family environment or on ?icguntrggigzs sith a
well-being, cannot be brought .up in that environment. sha ePp

guardian,"

introduced the proposal submitted last year

44. The representative of Norway also re thot mead as follows:

by her delegation to add to article 11 a new paragraph 4

: . . : s to
" ni is imprisoned, taken in .
y i B tad, or by o tZiEér judigial or administrative action

custody, exiled or deported, or:by any ot State party to
prevented from caring for the child, it is the duty of zg:aryaby gupport to
secure to the child adequate care and fosterln:, if nec

‘the other parent, relatives or foster parents.
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45. At the Working Group's session of 1981, the representative of Australia made
the following proposal to amend article 11:

W"Replace paragraph 2 by:

"The States Parties to the present Convention shall provide an appropriate
environment for the upbringing of a cnild uvho is deprived of his natural family
environment or who, for reasons concerning his welfare, cannot be brought up

“in such an environient.,” ~ ' :

46. The above-mentioned Australian and Norwegian proposals were reintroduced almost
in their entirety at the 1982 session of the Group by Poland, as contained in
document A/C.3/36/6 and noted hereunder:

"A child deprived of parental care shall be entitled to special protection
.and assistance provided by the State.

"The States Parties to the present Convention shall provide appropriate
environment for the upbringing of a child who is deprived of his natural

family environment or who, on account of his well-being, cannot be brought up
in such an environment, ‘

"The provisions of the preceding paragraphs apply accordingly, if the
parents or one of them cannot provide the child with appropriate care becauseé
of imprisonment or another similar judicial or administrative sanction.ﬁ

47. The representative of Australia suggested the addition at the end of the Danish
proposal of the following words: "or shall otherwise insure the provision of an

appropriate environment for the upbringing of a child". This proposal was supportet
by certain delegations.

48. Some speakers indicated their preference for the new paragraph 1, as contained

in @ocument A/C.3/36/6 proposed by Poland, as the introductory paragraph for the
article under consideration by the Vorking Group.

49. Af?er an exchange of views, the Working Group adopted the first papagraph of
the article under discussion, which read as follous:

. . ion
"A child deprived of parental care shall be entitled to special protects
and assistance provided by the State."

?0. In the opinion of one speaker, the words "natural family environment™, contanwd
in. the revised Polish draft and in the Australian and Danish proposals, were 00
loose for use in a convention; he suggested that they should be replaced DY the
term "blological family". The sawe speaker also referred to the word nyell-pedné

zgiih ap?eazzd BOth in the revised Polish draft and in the new Polish proposzi *
as in the Danish proposal, and s i the wor
ubest intercatsh ' uggested that it be replaced by

51. Yet another speaker
environment" considering
framework the delegation
article under considerati

vxpr'e§3ed a preference for the formulation "natgrathis
that it included the "biological family". Within PPy

of India made the following proposal for paragraph
on: -

n . S
deprivzge ?ta@es Parties to the present Convention shall ensure tha 11-De
cannot b of his natural family environment or who for reasons of his wetive
family c:pZPSE%2§ - ig thav environment shall be provided with alteizzemen
) ‘ would include, inte i £, and P
in community and State child ca’ tala, foster placement,

re institutions,."

d
¢ a chil ing
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52. The representative of the United States proposed that paragraph should read:

"In cases where a child cannot be cared for by his parents or other
members of his biological family, the coupetent authorities of States parties
shall take apnpropriate measures to facilitate permanent adoption of the child,
including appropriate financial assistance to adopting families."

53. Some speakers fully supported the wording sugsested by the delegation of India
for paragrapn 2, pointing out that provision had not been made in the text for the
concept of adoption. In reference to the proposal by the representative of the
United States those speakers.considered that it was not right to present adoption
as the only solution in cases when a child cannot be cared for by his biological
family. They also queried the advisability of introducing the concept of providing
financial assistance to adopting families as a measure to facilitate permanent

adoption of the child.

54. Following the Chairman's request that a compromise text be elaborated after
consultations, the delegations of India and the United States submitted a text that

read as follows:

"The States Parties to the present Convention shall ensurelthat a child

permanently or temporahily deprived of his normal family environment or who

in his best interests cannot be allowed to remain in that environment shall be

provided with alternative family care which could include, inter alia, adoption,

foster placement, or placement in community or State child care institutions.®
55. Several speakers expressed their approval in general terms of the joint proposal
submitted by the delegations of India and the United States. HNevertheless, the
representative of Australia said that it would be preferable to insert the word
“suitable" before the words "community or State child care institutions",'and this
suggestion met with the approval of the Working Group. A further sgggestlon, maqe
by the representatives of Brazil and of the Byelorussian Soviet Socialist Republic,
was that the word "normal” as applied to family environment, be deleted f?om the
text in order to avoid conceptual difficulties arising from the use of this tern.

56. Some speakers called for amendments to paragraph 1 already adopted. The .
representative of France indicated his preference for the words "deprived of his
family environment" rather than the words ndeprived of parental care'. Ehe
representative of the United States suggested the addition of the words "for any
reason” after the words "deprived of his family environment' proposed by the

French delegation.

57. After an exchange of views, it was agreed to use the formulﬁtlog';gﬁr@:nently
or tewporarily", which appeared in paragraph 2, after the ﬁords étc 1r St;te"
paragraph 1. In addition, it was proposed that the words commﬁn;.{do o

at the end of paragraph 2 should be deleted and that the words "c ; t§ e rds
institutions" at the very end of the paragraph should be replaced by the

"institutions for the care of children".

in their revised versions,

3 ing onsensus
>, The Horking Group adopted by ® ; ation which, it was decided

Paragraphs 1 and 2 of the article under consider
should become article 10.
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59, Article 10 as adopted read ag follous:

"1, A child pemmonently or temporarily deprived of hig fomily
enviromment for any reason shall be entitled to onecial protection and
assistance provided Ly the State.

"2, The States Parties to the present Convention shall ensure that
a child who is parentless, vho is temporarily or permencnily denrived of
his family enviromment, or who in his tesi interects cannot be brought
up or be allowed to remein in thet envivonment shcall Le wrovided with
alternative family care vhich could include, inter alia, cdopiion, foster
placement, or placement in suitolle institutions for ihe cere of children."

£0. The representative of the United States requested the inbroduction of a new
paragraph dealing with the situation of chilaren »loced under ifocter care, ené in
particular the need to ensure thot the situction of such children be subject to
periodic review by competent judicial or administiative authorities. Thereflore, he
submitited the following proposal for such & narapgraph: -

’

"The States Parties to the present Convention ghall take appropriate
measurec to ensure that the situotion of a child nlaced undexr foster care 1s
periodically reviewed by competient judicial or administraiive authorities.”

Thz. Working Group was unable to consider this proposel for lack of time.

5L. The Working Group also started consideration of the cuestion of a child who
cannot be afforded adequate care by hic parentc tecauce of imprisonment, exile,
deportation or another similar judicial or edninicircative canction.

62, A vrief discussion ensued during vhich one specker folt thetb aclmovledgement
rust be made of the fact that impricomment or other similar judicial or

adninistrative senction are not the only reacuns that uould prevent chilcren from
receiving appropriate care from their parents. The same speaker maintained thal

focusing only on judicial or administrative senciions ar reasons for children belng

deprived of parental care would thus crec e o folue emmhasio,
05. The Working Group postponed i%s discuccion of this tonic to a later stage ot
its work,. )

Article 11-

64. vParagraph 3 of article 11 of the revised Polish draft read as-follows:

N 0 (‘O
”The.SFates Parties to the present Convention shell undertake measures ®
as fo ?aC}lltate adoption of children and create favourable conditions for
establishing foster familieg,m

5. The delegation of Demmark had submitted in 1981 the following text as a1
amendment to article 11 of the revisged Poligh draflt:

"Add to paragreph 3 the following:
"The child shall not, houever, be

attempt to investigate and elucidate hi
relatives and other bioclogical and

. soon @ 0oTE0%
adopted unles: there has been @ uZianS9
o ctatus conce ng pa L0

tat rning parents, GudT
stable social velations."

This proposa 2 i 1at 4
prox 1 was reintroduced ot the Group's 1982 session.
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. At the WOI‘ :l Ve Q87 Yok - - s
o al t Klng Arow e 1/3* scsglon, the representative of Australiz made the
proposal to replace paragraph 3 of article 11 of the revised Polish draft with:

1t + - P e - . . .
. .The St?ues‘Pwrtleu to the present Convention shall take messures to
fac%}l?ate acoption o? children vhere epproprizte and rhall ensure favouratle
conditicns for establisghing foster familieg,"

o . s . I
6{7 hihelabove—?entloned Austraelian propocal was reintroduced by Poland with a

a 2 at 1t nle et ~ R a -

slight change & the Group's 1982 sgession, as contained in document A/C.3/36/6 and
noted hereunder:

1t oy - S A . - . 5
. Tbe+StaTes Pu?t}?sLto ?he'present‘Convenhlon shall itake measures, where
app?gp?laJe, to facilitate adontion of children, and shall provide favourable
conditions for esgstablishing foster femilies."

8. Several non-governmental organizotions suggested the following text, as
conﬁalned in Gocnment E/CN.4/1982/WG.1/WP,1, for inclusion in article 11 of the
revised Polish draft:

"pdoption can only be decided by a competent body set up in eccordance
with principles of national law.”

69, Several delcgations supported in general the formulation of this article as
contained in the revised Polish draft and in the Australian and Danish proposals.
They also supported the inclusion of the poragraph s sgected by non-governmental
organizaetions, .

70. After an exchange of views, the following proposcls which had been put forvard
for consideration by the Working Group, received the support of the delezations
Present: (a) the introduction in the reviged Polish draft, vhich was almogct

identical to the Australian amendment, of the vords "uhere appropriate" after the
ion of the wvords "go as", the insertion of the uvords "the

nPacilitate" ond "adoption", the replacement of the
~nd the deletion of the rest of the
of +the non-governmental orranizations

4.

word "measures", the delet
Process of'" between the words
word "children" by the words "the child",
sentence; (b) the replacement in the pronosal

of the words "can only" by the nord "ghall", the replacement of the word "decidead"
by the word "guthorized", the replocement of the vords "e competent hod; set up”
by the words "competent authorities acting", the deletion of the words "principles
of", the replacement of the word "netional" by the word "epplicable" and the

?ddition of *he words "and procedures" after the word "law'; ana (¢) the substitution
in the Danish proposal of the vords "shall not, hovever! for "yill only", and of the
words '"unless there has been & serious cbtempt to invectigate and elucidate” for the
Words "if the competent authorities have reliable information ag to'.

Tl. After a further exchange of vieuz, a compromice text was elakorated which read
2s follous: ' '

the nrecent Convention shall undertaice meagures,
te the process of adoption of the child whe is
femily environmend, in order that
Adoption shall be

acting in accordance yith appliceable

"The States Porties to
where appripriate, to facilit
parentless or who cannot be cared for in his
such a child ig provided with o stable family envirorment.
authorized only by competent aushorities Lol
law and procedures. A child shall only be adopted it the competent authorities,

. . TR .
on the basis of reliable information have determined hig status ognsern1n§. )
ati and other biclogice ~nd gtable social relationc.

parents, guardians, relatives

a
-
Lo
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the parties concerned or under the national legislation of the state of

refuge or state of residence, whether unaccompanied or in company with his
parents, guardians or relatives, receives adequate protection and assistance

in the enjoyment of the rights contained in the Convention. Tha States Parties
undertake to co-operate with the Office of the United Mations High Commissioner
for Refugees in the exercise of its function of ensuring protection and assistance
to such a child. Every effort shall be made to trace the parents or other close
relatives of the unaccompanied refugee child and to ensure his reunification with
his family. In cases where no close relatives have been found, the child shall,
where appropriate and in his best interests, be placed within his ovn cultural
and linguistic environment.!

The Working Group's attention was drawn to the introduction in that text of the concept
of refugee as taken from article 73 of section IIT of Protocol I additional to the
Geneva Conventions of 12 August 1949.

98. The observer of the Office of the United Nations High Commissioner for Refugees
propesed the addition in the second sentence of the words "and other international
organizations" after the words "United Nations High Commissioner for Refugees", and
the delegation of Canada suggested the addition of the words "and non-governmental
agencies”". The representative of the Philippines proposed that the words 'where ‘
avpropriate” in the fourth sentence should be replaced by the words "unless otherwise
decided by competent authorities”, while the observer of the Office of‘the

United Nations High Commissioner for Refugees also suggested the deletion of the
words "and in his best interests" in the fourth sentence.

99. The Working Party, consisting of the delegations of Denmark, India and the
United States and the nbserver of the Office of the United Nations High Comm%351oner
for Refugees, then produced a compromise text which was presented by the Danish
delegation for consideration by the Working Group. The text read as follows:

"The States Parties to the present Convention shall take apprOpr1a§e
measures to ensure that a child who is seeking refugee status or who_engoys
refugee statns in accordance with apnlicable internatic;al or dgmestlc iiw
and procedures shall, whether unaccompanied or accoppanled by h%s parin S,
legal guardians or close relatives, receive apprgprlate protectlon anth '
humanitarian assistance in the enjoyment of applicable rlghts'set'for in
this Convention and other international human rights or humanitarian

In view of the important functions performed in refugee

instruments., he United Nations

protection and assistance matters by the Office of ; :
High Commissioner for Refugees and other competent intergovernmental and

non~governmental organizations, the States Parties to thetﬁrfsegz ngzzzﬁ;gg

shall provide appropriate co-operation in any efforts by tﬁe;; Ctgir o

to protect and assist such a child and to trgce the paren ; : information

relatives of an unaccompanied refugee ch%ld in order to Zb algo nqreéfs_

necessary for reunification with his family. In caseshylzr:hall,ge ’

legal guardians or close relatives can be fog§d, the ¢ 1t1’ O; L arily

accorded the same protection as any other child jg:)ex_‘manfn)C gor%h in:the

deprived of his faﬁily environment for any reason, as se

Present Convention."

-mentioned text. The

censenin g e et propoiegozzaigztagzgib?iztmade a ovrovosal to

Tepresentativ ssian Sovie e +
] tive of the Byelorus npeceiving” and to
replace the word “seeking" in the first sentence by the word "re )
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replace the words "seeking refugee status or who enjoys refugee status" by the
words "a refugee or who is a de facto refugee as distinct from the second category
of refugee who has legal status”. The delegation of Canada proposed that the phrase
"who is seeking refugee status or why enjoys" should te replaced by "whose status
as a refugee is undetermined or who has". Also in the same sentence, the observer
of the Office of the United Nations High Commissioner for Refugees vroposed that the
word "enjoys" should be replaced by the words 'has been granted", vhile the
delegation of Australia proposed that the ohrase "enjoys refugee status' should be
renlaced by "has been recognized as a refugee'. The representative of France proposed
the addition at the end of the first sentence of the words 'to which the said States
are parties'.

101, The representative of the Byelorussian Soviet SBocialist Republic proposed the
deletion from the second sentence of the words from "In view of ..." to the words
"intergovernmental and non-governmental organizations" (*he sentence would then begin
with the words "The States parties") and the replacement of the word "these" after
the words "efforts by" by the words "competent governmental and intergovernmental®,

or the deletion of the words "the Office of the United Nations High Commissioner for
Refugees and other". The representative of the United States proposed either the
addition in the second sentence after the words "the Office of the United Nations
High Commissioner for Refugees™ of the words "the International Committee of the

Red Cross" or the deletion of the words "the Office of the United Nations High
Commissioner for Refugees and other" and the addition after the words ”non—governmaﬁal
organizations" of the words "such as the Office of the United Wations High Commissioner

for Refugees, the United Wations Children's Fund and the International Committee of the
Red Cross™.

102,  The representative of the Union of Soviet Socialist Republics suggested the
addition in the second sentence of the concevt that it was first and foremost

duty of the States parties to create favourable conditions for the repatriation of
refugee children. The representative of Australia, cchoing the concern of some
delegations that in the application of the principle of family unity and for obvious
humanitarisn reasons every effort should be made to ensure the reunification of
separated refugee families, proposed the imsertion of the fcllowing sentence between

the second and third sentence of the text: "On the besis of such information and

in the child's best interests, States parties shall endeavour to ensure reunification

of the child with his family."; thet proposal was withdrawn at a later stage of ¥he
proceedings. )

103. Discussion centred on whether the final text should mention the Office of the
United Natiens High Commissioner for Refugees. lany delegations spoke on ‘the SUJ?JQCJG
stressing the unique mandate and the significant work performed by the Office while
somg of them indicated that they would have liked to include the mention of the
Office if reference to a specific agency would . A

. have been the practice followed in
the elaberation of the articles of the C i . Commission
on Human Rights. onvention alnready adopted by the

: Some speakers were extremely te the reference o
the Office. The representative of the Byelorgssjizcgiggezosgiizlist Republic
suggested as a compromise that the reference to the Office should be deleted &nd
Fhat the record shguld clearly indicate that his proposed deletion was in no way
intended to undermine or belittle the importont work done by that organization.

The members of the Working Group a i .
Ie) \ . 3 oQ the
Soirit of compromien. P accepted the deletion under discussion in



104, In that connection, the delegation of Senegal proposed that the reference to
the Office of the United Nations High Commissioner for Refugees should be replaced
by the reference to the United Nations. This proposal was accepted by the Working

Group.

105. The Working Group adopted by consensus the provision under consideration as
amended :

"The States:Parties to the present Convention shall take appropriate
measures to ensure that a child who is seeking refugee status or who is
considered a refugee in accordance with spplicable international or
domestic law and procedures shall, vhether unaccompanied or accompanied
by his parents, legal guardians or close relatives, receive appropriate
protection and humanitarian assistance in the enjoyment of applicable
rights set forth in this Convention and other international human rights
or humanitarian instruments to which the said States are parties. In
view of the important functions performed in refugee protection and
assistance matters by the United Nations and cther competent
intergovernmental and non-governmental organizations, the States Parties
to the present Convention shall provide appropriate co-operation in any
efforts by these organizations to protect and assist such a child and to
trace the parents or other close relatives of an unaccompanied refugee
child in order to obtain information necessary for reunification witn
his family. In cases where no parents, legal guardians or close relatives
can be found, the child shall be accorded the same protection as any other
child permanently or temporarily deprived of his family environment for any
reason, as set forth in the present Convention."

The Working Group considered that the provision just adopted should form the subject
of a separate article.

Article 12

106, Article 12 of the revised Polish draft was as follows:

"1, The States Parties to the present Convention recognize the right
of a mentally or physically disabled child to special p?otection and care,
aporopriate to his condition and the circumstances of his parents or ]
gﬁardians, and underitake to extend adequate aszistance to any such child.

"2, A disabled child shall grow up and receive education in gonditions
possibly most similar to those provided to all other children, aiming at

social integration of such a child,”

The representative of the Union of Soviet Socialist Republics supported this draft
article.

107. The representative of Australia reintroduced the follewing proposal submitted
by his delegation the previous years:

"Replace fundertake to' with 'shall' in paragraph 1 of article 12.

"Replace paragraph 2 with:

"A disabled child shall grow up and receive.educatign in cofﬁit%fii
designed to achieve the fullest possible s c%alﬂ}ntegratloﬁ of fu? :F*O;.
The special educational ne~ds of the disableqjcnlld sha%l ke me; Fre: of
charge and aids and appliances shall be"prov1oed to ensure enua
opportunity and access 10 ingtitutions.”
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108, The Polish delegation submitted the following amended text as contained in
document 4/C.3,36/6:

"1, The States Parties to the present Convention recognize the right
of a mentally or physically disabled child to smnecial vrotection gnd care,
commensurate with his ccnlition and these of his parents or guardians, and
shall extend appropriate assistance to such a child.

"2, A disabled child shall grow up and receive education in conditions
designed to achieve his fullest possible social integration. His special
educ;tional needs shall be cared for free of charge; aids and appliances
shall be provided to ensure equal opportunity and access to the care services
and facilities for which he is eligible.”

The representative of the Union of Soviet Socialist Republics supported this draft
article.

109. A proposal was introduced by the representative of Canada which read as follous:

"l. The States Parties to the present Conventicn recognize the right of
a mentally or physically disabled child to special protection and care, and
shall extend assistance, appropriate to his condition and the circumstances
of his parents or guardians, which will ensure him the right to enjoy a decent
life, as normal and full as possible, and which will enablc him to become as
self-reliant as possible.

"2. The States Parties to the present Convention shall take appropriate
measures to ensure that a disabled child shall grow up and receive education,
health care services and preparation for employment in conditions designe@ t?
achieve the child's fullest possible social integration. The disabled child's
special education needs shall be provided for free of change and, wherever

possible, these needs shall be accommodated within the same educational
institutions attended by other children.

"3. The provisions of article . (2) of +his Convcation shall apply
to the disabled child in the same way as to any other child and shall applys
in addition, to the child of disabled parents,”

110: An amendment was introduced by the delegation of the United Kingdom to in91udes
a direct reference to the families of handicapped children in the belief thab it ¥a

necessary for both the family and the handicapped child to receive advice and
support., This amendment read: . '

"1. The
mentally or ph
practical advi
eénable them to
independent and

Stgtes Parties to the present Convention recognize the r%ght o
ysically handicapped children and their families t0 recelve
ce anq support and the provision of a wide range of service
remain together and for handicapped children to live as
normal a life as possible in their community.

stO

ate
to

"2, A handicapped child shall ‘ ; propri
. pped sha X v tion apr
+ is special needs in g it grow up and receive educati 2

. . S ible
lons and circumstances as similar as possSk

those provided to al] ; ’ ' '

; X other children imi + i ocial

integration’ s ailming at education and s



111. A proposal for article 12 vas also submitted by the International Labour
Orzanisation which read:

"Hith a view to cnsurins the disabled child's prenaration for
enployment, appropriqte prevocational training and guicance shall be
provided within and/or outsidz the school settins.”

112, Several non=-governiaental organizations subnitted the following text, as
contained in document E/CI.A/L902/UG.1/'IP.1, based on the special situation of
handicapped parents who uere able to continue to care for their children:

"Particular consideration shall be ziven to handicapped parents uvho, uith
special training, can still continue to care for their children. In all such
cases the interest of the child shall always be the guiding principle.”

113, During the discussion that ensued the representative of Australia, after
withdrawing his proposal in favour of the Canadian proposal, sujicested that emphaais
should be placed at the beginning of the article on the rizht vhich vas to be
protected, the fundamental principle that the Vorking Group wanted to enshrine in

the Convention. lle therefore sugzsested that the vords "to enjoy a decent life, as
normal and full as possible, and to become as self-pcliant as possible, and” should
be placed in the first paragraph of the Canadian proposal after the vords "physically
disabled child”, and the deletion at the end of the paragraph of the uords "to

enjoy a decent life, as nornal and full as possible, and vhich will enable him to
become as self-reliant as possiblef. The sentence would therefore end uith the

words ‘Yigsuch a right® instead of "the right™.

114. The delemation of Armentina sugzested the insertion in the paragraph under
discussion of the words "and his fauily" betueen the vords 'physically disabled
¢hild" and the words proposed by the representative of fustralia.

115. The Polish representative, on behalf of the delegations of Australia, Canada,
. ’ " ~ in~ ey
Poland, the United ingdon and the United States, proposed the follouing text for
the first sentence of paragraph 1 of article 12:
"The States Partics to the present Convention recognize that a mentally or
2. el g LRV
physically disabled child should enjoy a {full and decent life in cond%ulons
vhich ensure his diznity, pronote his self-reliance, and facilitate his active
participation in the comaunity.”
This text vas adopted by the Uorkinzg Group.

. - vt (s . it o t by
116, At its final meeting on 5 ilarch 1942, the Uorking Group adopted its report by

Ctonsensus,

117. At the close of its series of mectings, the Torking Croup cxpressed_'hc vied
that its work constitutedan iuportant contribution to the nert phai? of anﬂ .
elaboration of the dpaft Convention on the rishts of the child. —ihe rep cuenb?;ave
Of the Union of Soviet Socialist Republics, supported by the representative ?flil”
Byelorussian SSR, stated that the report of the Chairman«RaDPOP?FPP aid nztt ut‘z"c
reflect the situation that nad prevailed in the Uorking Group uithn resbee g gag
nembers who had favoured the elaboration of the draft Convention and thgse gign >
done everything in order to hamper the vork and even to prevent th?ceiaoggawith
this important international instrument. Tho other dzlezations disagrecd *

this statement.
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(c) the freedon to observe days of rest and to celebrate holidays and
cerenonies in accordance with the precepts of his religion or belief; and

(d) the freedom to establish and maintain communications with individuals
and communities in matters of religion and belief at the national and
international levels.

"Article O bis

"l. The States Parties to the prcsent Convention shall take all
appropriate legislative and adoinistrative measures to protect the child from
all forms of physical or mental injury or abusc, general neslect or negligent
treatment, sexual abuse or exploitation, or maltreatment caused by the child's
parent(s), legal guardian{(s), or any other person responsible for the child's
welfare under circumstances uvhich indicate that the child's welfare is harmed
or threatened.

"2, *Ppinciples for dealing with the problem (e.s., mandatory rep?rting
requirenents, thoroush investigation of reported cases, follou-up physical
and mental health care, etc.)."

The Working Group also had before it a proposal submitted by the delegation of China
which was not discussed by the Group for lack of time, and that read as follows:

"Add the following words to article 12 [of the revised Polish draft
as contained in document A/C.3/36/6]:

*(d) preventing and prohibiting the child from using drugs.t"
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Annex

- Draf't Convention on the Rights of the Child -

The States Parties to the Convention

Considering that in accordance with the principles proclaimed in the Charter of
the United Nations, recognition of thé inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in: the world, R '

Bearing in mind that the peoples of the United Nations have, in the Charter,
reaffirmed their faith in fundamental human rights and in the dignity and worth of
the human person, and have da*ermined to . promote cocial progress and better
cstandards of life in larger Ir'reedon,

Recogniziang that the United Nations have, in the Universal Declaration of
Humanmﬁights and in the International Covenants on Human Rights, proclaimed and.
agreed that everyone is entitled to all the rights and freedoms set fo?th'tbere;n;
without distinction of ‘any kind, such as race, colour; sex, language, religion,
political or other opinion, national or social origin?'prcperty, birthforzother

~status,: S L et e . S

Recalling that in the Universal Declaration of Human Rights,.the United Nations
had proclaimed that childhood is entitled to special care and assistance,

Convinced that the family, as the basic unit of society -afid the natural
environment for thé growth and well-being of all its members-énd particularly:
children, should be afforded the necessary protection and assistance so that-it
can fully assume its responsibilities within the community,

Recognizing that, as indicated in the Deciaration on the Rights of the'C‘nildt
adoovsed in 1959 ‘ths child dué to the needs of his physical and men?al Qevelszen
requires particular:care and éssistance'witb*hegard:to h?altﬁ, phys}cgl, me? a
“ral and social development, and requires legal protection in conditions o
freedom, dignity and security,

for the full and harmonious development of his

Re izing at theée child :
decognizing that the ? in an atmosphere of happiness,

persondlity, should grow up in family environmént,
tove and understanding.

Bearing in mind that the need for extending particular care t? §h§4c:i;di:a:he
Deen stated in the Geneva Declaration on the RightS’Of the Chlli,o s 2n 1959 and
Dsclaration ofi the Rights of the Child zdopted by the United Na Totornational
renognizéd in the Universal Declaration of Human Rights, in the ,“le” 25 and 24)
Covenant on Civil and Political Rishts (in particular in the articles o2 particular
in the International Covenant on Economic, Social end Cultu?al Rig ‘Sternational
in its article 10) and in the statutes of specialized agencies and in

Organizations concerned with the we}fare of children.
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Considering that the child should be fully prepared to live an individual life in
society, and brought up in the spirit of the ideals proclaimed in the Charter of the
United Nations, and in particular in the spirit of peace, dignity, tolerance,
freedom and brotherhood,

Have agreed as follows:
Article 1 -

According to the present Convention a child is every human being to the age of
18 years unless, under the law of his State, he has attained his age of majority
earlier. :

Article 2

1. The child shall have the right from his birth to a name and to acquire a
nationality. . ) . ©
2. The States Parties to the present Convention shall ensure that their -
legislation .recognizes the principle according to which a child shall acquire the
nationality of the State in the territory of which he has been born if, at the time

of the child's birth, he is not granted nationality by any other State in accordance
with its laws.

Article 3

1. In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, or administrative authorities, the best
interests of the child shall be a primary consideration.

2. In all judicial or administrative proceedings affecting a child that is capable
of forming his own views, an opportunity shall be provided for the views of the
child to be heard, either directly or indirectly through a representative, as a party
to the proceedings, and those views shall be taken into consideration by the
competent authorities, in a manner consistent with the procedures followed in the
State Party for the application of its legislation. '

3. The States Parties to the present Convention undertake to ensure the child sgch
protection and care as is necessary for his well-being, taking into account the ?1ght5
and duties of his parents, legal guardians, or other individuals legally responsible

for him, and, to this end, shall take all appropriate legislative and administrative
measures. . -

4. The States Parties to the present Convention shall ensure competent supervision

of officials and personnel of institutions directly responsible for the care of
children, . : ‘

Article 4

1. The States Parties to the present Convention shall respect and extend all the
rights set forth in this Convention to each child in their territories without
distinction of any kind, irrespective of the child's or his parents' or legal
guardians' race, colour, sex, language, religion, political or other opinion,
national or social origin, family status, ethnic origin, cultural beliefs or
practices, property, educational attainment, birth, or any other basis whatever. .



B/CN.A/1982/L.41
Annex
nage 3

2. States Parties to the present Convention shall take all appropriate measures
to ensure that the child is protected against all forms of discrimination or
punishment on the basis of the status, activities, expressed opinions, or beliefs
of the child's parents, legal guardians, or other family members.

Article 5

Th° Sbates ‘Parties to the present Convention shall undertake all approprlategn
administrative and legislative measures, in accordance with their avallable
resources, and, where needed, within the framework of international co—operatlon,
for the implementatlon of the rights recognized in this Convention.

Article 6 ®*/
1. The States Pafties ﬁo'tﬁéwpresent Convention recopgnize that the child‘should
enjoy parental care and should have his place of residence determined by his
parent(s), except as provided herein,

2. States Parties shall ensure that a child shall not be separated from his parents
against. thelr will, except when competent authorities subject to judicial. review .
determlne, in accordance with applicable law and procedures, that such separatlon is
necessary for the best interests of the child. Such a determination may be necessary
in a particular case such as one involving abuse or neglect of the child by the
parents, or one where the parents are living separately and a decision must be made
as to the child’'s place of residence. Such determinations shall not be made until
all interested parties have been given an opportunity to participate in the
proceedings and to make their views known. . Such views shall be .taken into account, .
by the competent authorltles in making their dntermlnatlon, L

Article 7. .

The States Parties to the present Convention shall assure to the child who is:
capable of forming his own views the right to express his opinion freely in all
matters, the wishes of the child being given due weight in accordance with his
aze and maturity.

Article 8

1. Parents or, as the case may be, guardians, have the prlmary respon31b111ty
for the upbrlnglng and development of the child. . The best interests of the child
will be thelr basic concern.  States Parties shall use their best efforts to
ensure recognltlon of the principle that both parents have common and similar
responsibilities for the upbringing and deve;opment of the child.

2. For the purpose of suaranteeing and promoting the rights set forth in this
Convention, the States Parties to the present .Convention shall render appropriate
assistance to parents and guardians in the performance of the. chlldarearlng
responsibilities and shall ensure the development of 1nst1tutlons for the care of
children.

*/ Adopted by the Vorking Group in 1982,











