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ENACTED by the President and the Parliament of Zimbabwe. .

mm%f 1. (1) This Act may be cited as the Serious Offences (Confisca-
commencement. tion of Profits) Act, 1990,

(2) This Act shall come into operation on a date to be fixed
by the President by notice in the Gazerte.

Interpretation. "2 (1) In this Act—

“account” means any facility or arrangement through which
a financial institution accepts deposits or allows with-
drawals and includes a facility or arrangement for—

(2) - a fixed term deposit; or
(b) a safety deposit box;

“benefit” includes’a service or an advantage;

“confiscation order” means a forfeiture order or a pecumary
penalty order;

“dealing with property” includes removing the property from
Zimbabwe and receiving or making a gift of the -pro-
perty; :

“financial institution’’ means—

‘(@) the Reserve Bank of Zimbabwe established in terms
of the Reserve Bank of Zimbabwe Act [Chapter
173]; or ,

(b) any commercial bank, accepting house, discount
house or financijal institution registered as such
under the Banking Act [Chapter 188); or

(¢) the Post Office Savings Bank of Zimbabwe estab-
lished in terms of the Post Oﬁicc Savings Bank Act
[Chapter 249]; or

(d) a building society registered in terms of the Build-
ing Societies Act [Chapter 189};

“financial transaction” means— ,
(a) the opening, operating or closing of an account held
with a financial institution; or
(b) the opening or use of a deposit box held by a finan-
cial institution; or
(c) the telegraphic or electronic transfer of funds by a

financial institution on behalf of one person to
another person; or

(d) the transmission of funds between Zimbabwe and
foreign countries or between foreign countries on
behalf of any person; or

(¢) an application by any person for, or the receiving
of, a Joan from a financial institution;

“foreign forfeiture order” means & forfeiture order. made
under the Iaw of a foreign country and registered in
Zimbabwe in terms of section 32 of the Criminal Matters.
- (Mutual Assistance) Act, 1990, for enforcement against
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property believed to be located in Zimbabwe in respect
of a foreign specified offence;

“foreign interdict” means an order made under the law of a

foreign country and registered in Zimbabwe in terms of
section 32 of the Criminal Matters (Mutual Assistance)
Act, 1990, for enforcement against property believed to
be located in Zlmbabwe in respect of a foreign specified
offence;

“foreign pecuniary penalty order” means an order made

-under the law of a foreign country- and registered in
Zimbabwe in terms of section 32 of the Criminal Matters
(Mutual Assistance) Act, 1990, and which imposes a
pecuniary penalty in respect of a foreign specified
offence, but does not include an order for the payment
of money by way of compensation, restltutnon or
damages; :

“foreign specified offence™ means a specified offence com-
mitted against the law of a foreign country;

“forfeiture order” means an order made in terms of section
eight;

“interdict” means an order made in terms of section thirty-
three testraining any person from dealing with pro-
perty; . '

“magistrate” means a provincial magistrate;

“Minister” means the Minister of Justice, Legal and Parlia-
mentary Affairs or any other Minister to whom the
President may from time to time assign the administra-
tion of this Act; .

“money-laundering offence” means the offence of money-
laundering referred to in section sixty-three; ’

“‘monitoring order” means an order made in terms of section
fifty-seven; '

“narcotic substance” means any prohibited drug referred to
in the Drugs and Allied Substances Control Act

* [Chapter 320] or any dangerous drug referred to in the
Dangerous Drugs Act [Chapter 319];

“‘pecuniary penalty order” means an order made in terms of
section fifteen;

“police officer” means any member of the Police Force of
or above the rank of inspector; '

“proceeds of crime” means any propérty that is derived or
realized, directly or indirectly, by any person from—
(a) the commission of any serious offence; or

(b) any act or ommission which occurred outside Zim-
babwe in relation to ‘a, narcotic substance and
which, had it occurred in Zimbabwe would have

» constituted a serious narcotic offence; :

and “proceeds of an offence” or “profits of crime”

shall be construed accordingly;

“production” includes growing and manufacture;



“production order”” means an order made in terms of section
fifty-one;

“property-tracking document” means a document relevant
for—

() identifying, locating or quantifying the property of
a person who bas committed a serious offence; or

(b) identifying or locating any document necessary for

- the transfer of the property of a person who has
committed a serious offence; or

- © identifying. loeating or quantifying tainted property
in relation to a serious offence; or -

@ xdenufymg or locating any document necessary for
the transfer of tainted property in relation to a
serious offence;

“serious narcotics offence” means any offence relating to a
narcotic substance—

(a) which is punishable in Zimbabwe or in a foreign
country -by imprisonment for a period of twelve
months or by a more severe punishment; or

() the value of the property derived or obtained from
the commission of which is or is likely to be not
less than twenty thousand dollars or such greater
or lesser amount as may be prescribed;

“serious offence” means any offence—

(8) which is punishable by imprisonment for a period
of twelve months or by a more severe punishment;
or

(b) the value of the property derived or obtained from
the commission of which is or is likely to be not
less than twenty thousand dollars or such greater
or lesser amount as may be prescribed;

and includes a specified offence;

“specified offence” means—
(a) a serious narcotics offence; or
(®) a money-laundering offence in relation to the pro-
. ceeds of a serious narcotics offence; or

(©) a prescribed offence; or

(d) a conspiracy to commit, or aiding, abetting
counselling or procuring the commission of an of-
fence referred to in paragraph (a), (b) or (c); or

(¢) assisting another person to escape punishment for,
or to dispose of the proceeds of, an offence referred
to in paragraph (a); or

(f) attempting to commit an offence referred to in
paragraph (a), (b) or (c);

*“tainted property” means—

(a) any property used in, or in connection with, the

commission of a serious offence; or

E/NL.1996/71-72
Page 7



E/NL.1996/71-72

Page 8

(b) any proceeds of a serious offence; or
(c) any property in Zimbabwe which is the proceeds of
a foreign specified offence in respect of which an
order may be registered in terms of Part VI of the
Criminal Matters (Mutual Assistance) Act, 1990;
‘trustec’ means a trustee appointed by the High Court in
terms of paragraph (b) of subsection (2) of section
thirty-three.

(2) Any reference in this Act to a person being charged
with an offence is a reference to an allegation bemg laid against the
person for the offence, whether or not—

(a) asummons has been issued against the person; or

(b) a warrant for the arrest of the person has been issued.

(3) Any reference in this Act to a benefit derived by a
person includes a reference to a benefit derived by another person
at the request or direction of the first-mentioned person.

(4) Any reference in this Act to the property of a person

includes a reference to property in respect of which the person has
a beneﬁcxal interest.

3. (1) Parts II to VI, other than section forty-six, shall not
apply to the conviction of a person of an offence if the conviction
took place before the date of commencement of .this Aét.

(2) Subject to subsection (1), this Act shall apply in respect

of— '

(a) any offence, whether committed before or after the date
of commencement of this Act;

(b) a person’s conviction of an offence whether before or
after the date of commencement of this Act.

PART II

CONFISCATION
4. (1) Where a person is convicted of a serious offence, the
Attorney-General may, subject to subsection (2), apply to the court:
convicting the person or any appropriate, court, not later than six
months after the conviction of the person, for—

. () a forfeiture order against any property that is tainted
property in respect of the offence; or

() a pecuniary penalty order against the person in respect
of any benefit derived by the person from the commis-
sion of the offence.

"(2) The Attomcy-Gencral shall not, except with the leave

~of the court, make an application in terms of subsection (1) for a for-

feiture order or a pecuniary penalty order—
(2) if an apphcatlon has previously been made under that
subsection or in terms of any other enactment; and

(b) the application has been finally determined on the
merits,

Application.

Application
for
confiseation
order.
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(3) ~The court shall not grant leave in terms of subsecuon
(2) unless it is satisfied that—
(a) the property, which is tainted property, or the benefit to
which the new application relates was identified only
after the first application was determined; or

(b) necessary evidence became available only after the first
‘application was determined; or-

(c) it is in the interests of justice to grant the leave.

(4) -An application may be made in terms of this section for
a pecuniary penalty order in respect of an offence notwithstanding
that section nineteen applies to the offence.

Notice of 5. (1) Where the A‘ttomey-Genera.l,makw an application in
spplication. terms of subsection (1) of section four for a forfeiture order against
property in respect of a person’s conviction of an offence—

(a) the Attorney-General shall give written notice of the
-application to the person or to any other person he has
reason to beheve may have an interest in the property;
and

(b) the person, and any other person whd claims an interest
in the property, may appear and adduce evidence at
the hearing of the application; and -

(¢) the court may, at any time before the final determination

- of the application, direct the Attorney-General to give
notice of the application to a specified person or class
of persons in a manner. and within such time as the
court considers appropriate.

(2) Where the Attorney-General makes an apphcahon for
a pecuniary penalty order against a person—

(a) the Attorney-General shall give the person written notice
of the application; and

(b) the person may appear and adduce evidence at the hear-

ing of the application.
Amendment of 6. (1) Subject to subsection (2), where the Attorney-General
application. makes an application for a confiscation order, the court hearing the

application may amend the application at the request, or with the
consent, of the Attorney-General.

(2) The court may mot amend an application so as to
include additional property in an application for a forfeiture order
or an additional benefit in an application for a pecuniary penalty
order unless it is satisfied that—

(a) the property or benefit was not gmsonably capable of
identification when the application was originally made;
or

(b) necessary evidence became available only after the ap-
plication was originally made. .
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(3) Where the Attorney-General requests an' amendment of
an application for a forfeiture order and the amendment has the
effect of including additional property in the application for the
forfeiture order—

(2) the Attorney-General shall give written notice of the
request to amend to any person whom he has reason to
believe may have an interest in property to be included
in the application for the forfeiture order; and

(b) any person who claims an interest in the property to be
* included in the application for the forfeiture order may
appear and adduce evidence at the hearing -of -the -
request to amend.

(4) Where the Attorney-General requests an amendment of
an application for a pecuniary penalty order against a person and
the amendment has the effect of including an additional benefit in
the application for the pecuniary penalty order, the Attorney-
General shall. glve the person written notice of the request to
amend.

7. (1) Where angpplicaﬁon is made to a court for a confisca- Procedure on
- tion order in respect of a person’s conviction of a serious offence, application.
the court may, in determining the application, have regard to the
~ transcript of any proceedings aga.mst the person in relatlon to the
offence.

. (2) Where an application is made for a confiscation order

to the court before which the person was convicted and the court

_ bhas not, at the time the application is made, passed sentence on the

person for the offence, the court may defer passing sentence until
it has determined the application for the confiscation order.

PART Il

FORFEITURE ORDERS
8. (1) On an application for a forfeiture order in terms of sec- Porfeiture
tion four, the court may, if it is satisfied that the property to which orders-
the application relates is tainted property, order that the property
or such of the property as it may specify in the order, is forfeited
to the State.

) _thre the court orders that property, other than money
is forfeited to the State, it shall specify in the order the amount
that it considers to be the value of the property at the time the
order is made.

(3) In granting an application for a forfeiture order in

respect of any property, the court shall take into consideration—

{(a) any hardship that may reasonably be expected to be

- caused to any person by the granting of the order; and

(b) the use that is ordinarily made, or was mtended to be
made, of the property; and

{c) the gravity of the offence concerned.
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(4) Any evidence given at the hearing of the application
for a forfeiture order in respect of any property that the property
concerned was in the possession of the convicted person at the
time of, or immediately after, the commission of the offence and no
evidence is given to show that the property was not used .in, or in
connection with, the commission of the offence, the court shall
assume that the property was used in, or in connection with, the
commission of the offence.

(5) In granting an apphcauon for a forfeiture order, the_
court may give any directions necessary or convenient for giving
effect to the order, including, without limiting the generality of the
foregoing, directions to an officer of the court to do anything .-
necessary and reasonable to obtain possession of any document
necessary for the transfer of any property subject to registration in
the Deeds Registry.

(6) In granting a forfeiture order the court may, if it is
satisfied that it would be in the public interest for a person’s interest
in the property to be transferred to him, determine the nature,
extent and value of the interest and declare that the forfeiture
order may, to the extent to which it relates to the interest, be dis-
charged in accordance with section twenty-two.

F-ff_iw!ﬂ of 9. (1) Subject to subsection (2), where a court makes a for-
ordepure feiture order against property the property shall vest in the State.

(2) Where a forfeiture order is made against property
subject to registration in the Deeds Registry, any rights in the
property shall lie with the State until the registration is effected.

(3) The State shall be registered as owner of any property
subject to a forfeiture order and the Minister shall do or authorize
to be done anything necessary or convenient to obtain the registra-
tion of the State as owner, including, the execution of any instru-
ment required to be executed by a person transferring an interest
in property of that nature.

Effect of 10. (1) Where an application for a forfeiture order is made

f,‘:ﬁi‘;‘:: against property, any person who bas an interest in the property

third parties. may, before the forfeiture order is made, apply to the court for an
order under subsection (6).

(2) Subject to subsections (3) and (7), where a forfeiture
order against property has been made, any person who has an
interest in the property may apply to the court for an order under
subsection (6).

_ (3) A person who was given notice of an application for a
forfeiture order or who appeared at the hearing of the application
shall not make an application to court in terms.of subsection (2)
except with the leave of the court.’

(4) The leave of the court referred to m subsection A3)
may be granted if the court is satisfied that there are special
grounds for granting the lea_ve.,
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(S) Without limiting the generality of subsection (4), the
court may grant a person leave to apply if it is satisfied that the
evidence which the person intended to adduce in connection with
the application under subsection (2) was not available to him at
the time of the hearing of the application.

(6) Where a person applies to a court for an order under
this subsection in respect of his interest in property against which
an application for a forfeiture order or a forfeiture order has been
made and the court is satisfied that—

(a) the applicant was not.in any way mvolved in the com-

mission of the offence concerned; or

®) if the applicant acquired his interest at the time, or

after the commission, of the offence, the applicant did
$O—

(@@ for sufficient value; and 7

(i) without knowing and in circumstances such as not

to arouse reasonable suspicion that the property

was, at the time of the acquisition, tainted property;

the court shall make an order for the transfer of the interest by the

State to the applicant or for the payment by the State to the

applicant of an amount equal to the value of the interest, as the
court thinks fit.

. (7) Subject to subsection (8), an application under subsec-
tion (2) shall be made before the expiration of a period of six

months commencing on the day on which the forfeiture order is

made.

(8) Where a forfeiture order is made against property, the
court that made the order may, on application being made to it,
grant a person claiming an interest in the property leave to apply
in terms of subsection (2), after the expiration of the period refer-
red to in subsection (7) if it is satisfied that the person’s failure to
make his application within that period was not due to any neglect
on his part.

(9) A person who makes an application in terms of subsec-
tion (1) or (2) shall notify the Attorney-General and the Minister
of the making of the application.

(10) The Attorney-General shall be a party to proceedings
upon an application in terms of subsection (1) or (2) and the Min-
ister ‘may intervene in any such proceedings.

11. (1) A forfeiture order against property shall be discharged
on the quashing of the conviction upon which the forfeiture order
is based.

(2) Where a forfeiture order against property is discharged
in terms-of subsection (1) or on an appeal against the making. of
the order, the Attorney-General shall—

(a) as soop as practicable after the discharge of the order,
give written notice of the discharge of the order to any
person whom he has reason to believe had an interest
‘i the property immediately before: the makmg of the
order; or

Discharge of
forfeiture
order on
appeal or

on quashing of
conviction.
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) if so required by the court, publish in the Gazerte a
notice of the discharge of the order in such manner and
within such time as the court considers appropriate.

(3) A notice referred to in subsection (2) shall specify. in
accordance with subsection (4), the manner in which any person
who claims an interest in the property shall apply for the transfer
of the interest to the person.

(4) Where a forfeiture order is discharged in terms of sub-
section (1) or on appeal against the making of the order, any person
who, immediately before the making of the forfeiture order, claimed
an interest in the property may apply to the Minister, in writing,
for the transfer of the interest to him and on receipt of the applica-
tion, the Minister shall—

(a) where the interest is vested in the State, arrange for the
transfer of the interest to the person; or

(b) in any. other case, pay to the person an amount equal
to the value of the interest.

(5) Where the Minister is to arrange for the transfer of
property to a person, he may do or authorize to be done anything
necessary or convenient to effect the transfer, including the execu-
tion of. any instrument and the making of an application for
registration of an interest in the property.

Registered 12. (1) Where a foreigp forfeiture order is registered with the
ggr'gft‘:m High Court in terms of Part VI of the Criminal Matters (Mutual
orders. Assistance) Act, 1990, this Part shall, mutatis mutandis, apply in

relation to the foreign forfeiture order.

(2) Any property in relation to which a foreign forfeiture
order has been registered in terms of subsection (1) may be disposed
of or otherwise be dealt with in accordance with any direction of
the Attorney-General or of a person authorized by the Attorney-
General in writing for that purpose.

PART IV

PECUNIARY PENALTY ORDERS

Application 13. This Part shall apply to—

of Part IV. (a) property that comes into the possession, or under the
control, of a person, whether within or outside Zimba-
bwe and whether before or after the date of commence-
ment of this Act; and

(b) benefits that accrued to a person, whether within or out-

side Zimbabwe and whether before or after the date
of commencement of* t.lns Act.

Special 14. An application for a pecuma.ry penalty order against a
&rﬂ':snl:go person in respect of his conviction of a specified offence shall not
specified be granted by a court before the explry of a period of six months
offences. commencing on the date of the conviction upon which the applica-

tion is based or after the expiry of a period of twelve months from
that date.
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15. (1) Where an application is made to a court for a
pecuniary penalty order in respect of benefits derived by a person
from the commission of an offence and the court is satisfied that
that person derived benefits from the commission of the offence,
the court may, in terms of section sixteen, assess the value of the
benefits so derived and order that person to pay to the State, sub-
ject to subsections (2) and (3), a pecuniary penalty equal to the

. value of the benefits assessed.

(2) Where property that is the proceeds of an offence has
been forfeited in terms of this Act or any other enactment or a
forfeiture order is proposed to be made against property that is
the proceeds of an oﬁence the penalty referred to in subsection (1)
shall be reduced by an amount equal to the value as at the time of
the making of the pecuniary penalty. order of the property forfeited.

(3) Where any amount of tax, whether urder the law of
Zimbabwe or a foreign country, has been paid by a person and
that tax is attributable in whole or in part to the benefits in respect

of which the pecuniary penalty order is being made, such amount -

may, if the court so directs, be deductible from the penalty assessed
in terms of subsection (1). _

(4) The court may reduce the amount payable by a person
under a pecuniary penalty order made in relation to an offence by
an amount equal to the amount paid by the person by way of
restitution, compensation, damages or a.fine in relation to the
offence.

(5) In calculating the amount payable under a pecuniary
penalty order, if the court took into account a forfeiture of, or a
proposed forfeiture order in respect of, property and an appeal
against the forfeiture order is allowed or the proceedings for the
proposed forfeiture order are terminated before the order is made,
the Attorney-General may apply to the court for a variation of the
pecuniary penalty order to increase the pecuniary penalty by the
value of the property concerned and the court may vary the order
accordingly.

(6) In calculating the amount payable under a pecuniary
penalty order, if the court took into account an amount of tax
paid by the person and an amount is repaid or refunded to the
person in respect of that tax, the Attorney-General may apply to
the court for a variation of the pecuniary penalty order to increase
the pecuniary penalty by the amount repaid or refunded and the
court may vary the order accordingly.

(7) Any amount payable by a person to the State in terms

Pecuniary
orders.

of a pecuniary penalty order shall be a civil debt due to the State -

and shall be recoverable by action in any court of competent
jurisdiction.

. 16. (1) For the purposes of a pecuniary penalty order against
a person (hereinafter referred to as *‘the defendant’), the value of
the benefits derived by the defendant from the commission of an
offence shall be assessed by the court having regard to—

(@) the amount of money or value of property that came -

into the possession or under the control of —

Assessment
of pecuniary
penalty.
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(i) the defendant; or

(ii) any other person at the request or direction of the
defendant;

by reason of the commission of the offence; and
(b) the value of any other benefit gained by—
(i) the defendant; or '
(i) any other person at the request or direction
of the defendant;
by reason of the commission of the offence; and

(c) if the offence consisted of the doing of an act or thing
in relation to a narcotic substance—

(i) the market value, at the time of the offence, of a
similar or substantially similar narcotic substance;
and '

(ii) the amount that was, or the range of amounts that
were, ordinarily paid for doing a similar or sub-
stantially similar act or thing; '

and

(d) the value of the defendant’s property before and after
the commission of the offence; and )

(¢) the defendant’s income and expenditure before and after
the offence.

(2) In assessing the value of a benefit for the purposes of
this section, the court may treat as the value of the benefit the value
that the benefit would have had had the benefit derived at the time
the valuation is being made and may have regard to any decline in
the purchasing power of ‘money between the time the benefit was
derived and the time the valuation is being made.

(3) Where an application is made for a pecuniary penalty
order against a person’s property in respect of a serious offence
other than a specified offence—

(a) if evidence is adduced that the value of the person’s
property after the commission of the offence exceeded
the value of the person’s property before the commis-
sion of the offence, the court shall, for the purposes of
subsection (1) of section fifteen but subject to para-
graph (b) and subsection (7), treat the value of the
benefits derived by the person from the commission of
the offences as being not less than the amount of the
excess;

(b) if, following the evidence referred to in paragraph (a),
" the person satisfies the court that—
(i) the whole of the excess was due to causes unrelated
to the commission of the offence, paragraph (a)
shall not apply; or

(ii) a part of the excess was due to causes unrelated to
the commission of the offence, paragraph (a) shall
apply only to that part of the excess which is
related to the commission of the offence.
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(4) Where an application is made for a pecuniary penalty
order against a person’s property in respect of a specified offence
or offences— .

(a) all the property of that person at the time the applica-

tion is made; and

(b) all the property of that person at any time—

(i) between the day thewoffence, or the earliest offence,
was committed and the day on which the applica-
_tion is made; or
(i) within the period of five years immediately before
* the day on which the application is made;
whichever is the shorter; _
shall be deemed, unless the contrary is proved, to be property that
came into the possession or under the control of the person by
reason of the commission of the specified offence or offences.

(5) A benefit shall not be taken into account for the
purposes of this section if a pecuniary penalty has been imposed
in respect of the benefit in terms of this Act or any other enact-
ment. : '

(6) For the purposes of this section, where the property of
a person has vested in a trustee by reason of the person’s
insolvency, the property shall be taken to continue to be the
property of the person. . '

(7) At the hearing of an application for a pecuniary penalty
order, a police officer who has experience in the investigation of
narcotic offences.may testify, to the best of his information, know-
ledge and belief—

(a) as to the market value of a narcotic substance at a

particular time or during a particular period;

(b) as to the price, or range of prices, paid at a particular
period for the doing of an act or thing in relation to &
narcotic substance;

notwithstanding any law or practice relating to hearsay evidence,
and the testimony shall be prima facie evidence of the matters
testified to.

17. (1) In assessing the value of benefits derived by a person
from the commission of any serious offence, the court may treat as
property of the person any property that, in the opinion of the
court, is subject to the effective control of the person whether or
not the person has—

(a) any legal or other interest in the property; ‘or

(b) any right, power or pfivilege in connection with the
property..

(2) Without limiting the generality of subsection (1), the

court may have regard to— _

(a) shareholdings in, debentures over or directorships of
.any company that has.an interest, whether direct or
indirect, in the property: and

Court may lift
corporate
vei
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(b) any trust that has a relationship to the property; and

(c) any family, domestic or business relationships between
persons having an interest in the property or in any
company or trust referred to in paragraph (a) or (b),
and any other persons.

(3) Where a court treats particular property as a person’s
property in terms of subsection (1) for the purposes of making a
pecuniary penalty order against that person, the court-may, on
application by the Attorney-General, make an order declaring that
the property is available to satisfy the order.

(4) Where the Attorney-General makes an application in
terms of subsection (3)—

(a) he shall give written notice of the application to the
person and to any other person whom he has reason to
believe may have an interest in the property; and

(b) any person referred to in paragraph (2) may appear and
adduce evidence at the hearing.of the application.

Anconts pald 18. Where a foreign pecuniary penalty order is registered with
o revmared the High Court in terms of the Criminal Matters (Mutual Assist-
{oregn ance) Act, 1990, any amount paid, whether in Zimbabwe or in the
Penalty | foreign country in which the order was made or elsewhere, in
vrbers. satisfaction of the foreign pecuniary penalty order shall be taken to

bave been paid in settlement of the debt arising by reason of the
registration of the order with the High Court.

PART V _
FORFEITURE IN RESPECT OF SPECIFIED OFFENCES
::;:m‘,‘:‘l:, of 19. (1) Subject to subsection (4) of section thirty-seven, if at
property In the end of a period of six months commencing on the day of con-
:;L:.“';;:‘d‘“ viction an interdict issued in respect of the property of a person
iflences. convicted of a specified offence is still in force, the property shall

be forfeited to the State.

(2) Subject to subsection (3), property forfeited to the
State in terms of subsection ( 1) shall vest in the State.

(3) Where immovable property or other property whose
ownership passes through registration is forfeited to the State, the
State shall be eatitled to be registered as the owner of the property
and the Minister shall have power to do, or to authorize to be
done, anything necessary or convenient to effect the registration of
the State as the owner, including execution of any instrument
required to be executed by a person transferring an “interest in
property of that kind.

(4) Where property is forfeited to the State in terms of this
section—

(a) the property shall not, except with the leave of the
court that issued the interdict and in accordance with
any directions the court may make, be disposed of or
otherwise dealt with by or on behalf of the State until
any appeal noted in relation to the matter has been



E/NL.1996/71-72
Page 18

determined or the time for noting an appeal has lapsed
_without any appeal having been noted; and

(®) if, at the end of the period referred to in paragraph (a),
the conviction has not been quashed, the property may
be disposed of, or otherwise dealt with, in-accordance
with any direction of the Minister or of a person
authorized by the Minister for the purposes of this

paragraph.

(5) Any direction in terms of paragraph (b) of subsection
(4) may include a direction that the property shall be disposed of
in accordance with any enactment specified in the direction.

20. (1) Where property is forfeited to the State in terms of
section nineteen, any person who claims an interest in the property
may, subject to subsections (2) and (4), apply to the court which
issued the interdict for an order under subsection (6) or (7).

(2) The application referred to in subsection (1) shall, sub-
ject to subsection (3), be made before the expiry of the period of
six months commencing on the day on which the property is
forfeited to the State.

(3) The court may grant a person leave to apply after the
expiry of the period refered to in subsection (2) if it is satisfied that
the delay in making the application was not due to neglect.

(4) An application for an order under subsection (6) or (7)
in relation to an interest in property shall not, except with the leave
of the court, be made by a person who was given notice of the
proceedings at the time of the application for the issue of the inter-
dict.

(5) The court may grant a person leave in terms of subsec-
tion (4) if it is satified that his failure to have the property
excluded from the interdict was not due to any neglect on his part.

(6) Where a person applies for an order in respect of an
interest in property and the court is satisfied—
‘(a) that the applicant was not in any way involved in the
commission of the relevant specified offence; and
(b) where the applicant acquired the interest at the time of
or after the commission of the offence, that he did so
lawfully and for sufficient value; and
(c) that the property was acquired in circumstances such as
would not arouse a reasonable suspicion that the
property was tainted property; ‘
the court may make an order declaring the nature, extent and value
of the interest of the applicant and direct the State to transfer the
interest to the applicant or order the payment to the applicant by
the State of an amount equal to the value of the interest.

(7) Where a person applies for an.order in respect of an
interest in property and the court is satisfied that it would not be
contrary to public interest for the interest to be transferred to the

person and that there is no other reason why the mterest should not.

be t.ransfcrred to the person, the court may—

Recovery of
property to

19 applies.
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" (a) determine the natute. extent and value of the interest;
and

(b) order that section nineteen shall cease to operate in
relation to the interest if payment for the interest is
made in terms of section twenty-two.

Effect of 21 (1) Where a conviction in respect of property forfeited to
&m;f ‘ the State in terms of section ninefeen is quashed, the Attorney-
General shall—

(a) as soon as practicable after the quashing of the convic-
tion, give notice of the quashing of the conviction to any
person whom the Attorney-General has reason to
believe may have bad an interest in the property im-
mediately before the property was forfeited; and

(b) if ordered to do so.by the court, give written notice or
publish a notice in the Gazette of the quashing of the
conviction to a specified person or class of persons
within such time as the court may fix.

(2) A notice in terms of subsection (1) shall include a state-
ment to the effect that a person claiming an interest in the property

may apply in terms of sibsection (3) for the transfer of the interest
to the person.

(3) Any person who claims to have had an. interest in pro-

perty immediately before it was forfeited to the State may apply to

the Minister, in writing, for the transfer of the interest to himself
and on receipt of application, the Minister shall—

(a) if the interest is in respect of property which is still
vested in the State, arrange for the transfer of the
interest to the person; or

(b) in any other case, arrange for the payment to the person
of an amount equal to the value of the interest.

(4) In arranging for the transfer of any property in terms of
paragraph (a) of subsection (3), the Minister shall have power to do,
or authorize to be done, anything necessary or convenient to effect
the transfer, including the execution of any instrument.

il;m ‘;.V.f‘h 22. (1) Where a court makes an order in terms of subsection
forfeited (6) of section eight in respect of an interest in property, the
mmw  paymeht to the State of the amount specified in the order as the
buy back value of the interest shall discharge the forfeiture order to the
interest. extent to which it relates to the interest.

(2) Where a court makes an order in terms of subsection
(7D of section twenty, and a payment to the State of an amount
specified in the order as the value of the interest is made, section
nineteen shall cease to apply in relation to the interest.

(3) The Minister shall arrange for the interests referred to
subsections (1) and (2) to be transferred to the person in whom
they were vested immediately before the property was forfeited to
the State, and shall have power to do, or authorize to be done,
anything necessary or convenient to effect the transfer, including
the execution of any instrument.
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23, Where ‘a person is, in terms of this Part, authorized to
take transfer of any interest in property which is forfeited to the
State, the person may, on giving notice to any other person who
may have had some other interest in the property immediately
before the forfeiture took place, purchase that other interest from

- the State:

Provided that the person served with the notice may, within

| tWenty-one days of the receipt of the notice, lodge with the Minister

a-written objection to the purchase of that interest.

24. (1) Where the Attorney-General suspects on reasonable
grounds that any person has acquired, holds or is dealing with
tainted property and it is not possible—

(a) for any reason to bring the person before a court on a
charge for any serious offence; or '

(b) for a foreign pecuniary penalty order or a foreign for-
feiture order to be made in respect of the person;

he may apply to the High Court for an order declaring the property
forfeited to the State.

(2) The High Court may, on an application in terms of sub-
section (1), if it is satisfied that the property concerned is tainted
property and that it is in the interests of justice that the property
be forfeited to the State, order accordingly.

- PART VI

SEARCH POWERS IN RELATION TO PROPERTY LIABLE TO
CONFISCATION

25. (1) Subject to subsection (2), a pblice officer may search

a person for, and seize, any property which the police officer
believes, on reasonable grounds, to be tainted property.

(2) The search or seizure referred to in subsectlon (l) shall
be made—

(@) with the consent of the.person concerned; or o

(b) under warrant issued in terms of section twenty-six; or

"'(c) in emergencies in terms of section twenty-eight. .

(3) Subject to subsection (2), a police officer may enter
upon any land or upon or into premises, search the Jland or
premises for tainted property and seize any property found in the
course of the search which the officer believes, on reasonable
grounds, to be tainted property.

@ In conducting a search in terms of this section, a police

Buying out
oth
interests

in forfeited
Jproperty.

Forfeiture
where p:?on
brought before

search and
seizure.

officer may also search the clothing that is being worn by the .

person and any property under or apparently under the person’s
immediate control: .

Provided that nothing contained in this section shall be con-
strued as authorizing a police officer to carry out a search by way

_of an examination of body cavities.



E/NL.1996/71-72
Page 21

Searc!
"‘"‘2“ _26. (1) Where a police officer has reasonable grounds for
ar&tionto ieving that there is tainted property of a particular kind on a

property, Person, hig clothing or under his immediate control, or upon any
> Of upon or in any premises, he may apply to a magistrate for
the iseue of 4 search warrant for the tainted property.

) On an application in terms of subsection (1), a police
officer shal] jay before the magistrate information on oath setting
out the grounds upon which the warrant is sought and the magis-
trate may, subject to subsection (4), issue a warrant authorizing
police officer to— .

@) fn the case of a search warrant in respect of land or
premises, enter upon the land, or upon or into the
premises; and , '

®) search for the tainted property; and

(©) seize property found in the course of the search which
the police officer, on reasonable grounds, believes to be
tainted property.

. 3) A scarch warrant may be issued in terms of subsection
) in '_dmlm to tainted property whether or not information has
been laid before the magistrate in respect of the relevant offence.

(4 A magistrate shall not issue a warrant in terms of this
section unless he is satisfied that— :

(8) there are reasonable grounds for issuing the warrant;
and '

(b) where information has not been laid before him in

respect of the relevant offence at the time of the

application for the warrant—

() the property is tainted property; and B

(i) information will be laid before him in respect of
the relevant offence within forty-eight hours.

(5) A warrant issued in terms of this section shall specify—

(8) the purpose for which the warrant is issued, including
the nature of the relevant offence; and

(b) the kind of property authorized to be seized; and

(c) the date on which the warrant shall cease to have effect;
and

@

the time during which entry upon any land or premises
i8 authorized.

. .(6) If in the course of searching under a search warrant
msuc?d In terms of this section for tainted property in relation to a
particular offence, o police officer finds—

(@ property which he believes on reasonable grounds to be
tainted property in relation to the offence , although not
of a kind specified in the warrant; or

- (b) tainted property in relation to another serious offence;
or '
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(c) anything that the police officer believes, on reasonable

grounds, will afford evidence as to the commission of a.

criminal offence;

and the police officer believes, on reasonable grounds, that it is
necessary to seize that property or thing in order to prevent its
concealment, loss or destruction, or its use in committing or con-
tinuing or repeating the offence or any other offence, the warrant
shall be deemed to authorize the police officer to seize that pro-
perty or thing.

(7 A police officer acting in ‘accordance with a. warrant

“issued in terms of this section may require a person to remove any

clothing that the person is wearing but only if the removal of the
clothing is necessary and reasonable for an effective search of the
person.

- (8) A person shall not be searched in terms of this section
except by a person of the same sex and with strict regard to
decency.

27. (1) Where, by reason of circumstances of urgency, a
police officer considers it necessary to do so, he may apply for a
search warrant to a magistrate by telephone.

(2) Before making the application referred to in subsection
(1), the police officer shall prepare the mformatlon referred to in
subsection (2) of section twenty-six.

(3) On an application in terms of subsectxon (1), a magis-

trate may, if satisfied after considering the information referred to
in subsection (2) or any other information he may receive concern-
ing the grounds upon which the issue of the-search warrant is
sought, that there are reasonable grounds for issuing the warrant,
he shall issue the warrant and record thereon the reasons for grant-
ing it. . :

(4) Where a magistrate has issued a warrant in terms of
subsection (3), he shall inform the police officer of the terms of
the warrant and the date on which and the time at which it was

signed and the police officer shall in turn complete a form of war-

rant in terms furnished by the magistrate, including the name of
the magistrate.

) Not later than the day next following the date of the
execution of the warrant or the expiry of the warrant, whichever
is the earlier, the police officer shall give the magistrate who
authorized the warrant the form of the warrant completed by him
-and the information in connection with the warrant, duly sworn.

(6) On receipt of the documents referred to in subsection
(5). the magistrate shall attach to them thie warrant signed by him
and deal with the documents in the manner in which he would have
deglt with them had the appheatlon been made in terms of section
twenty-six.

DA form of warrant duly completed by a pohoe officer
in accordance with subsection (4) shall be authority for any search,
entry or seizure.

Grant of
search warrant
by telephone.
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- 28. A police officer may search a person for tainted property
or enter upon land or upon or into premises and search for tainted
property and may seize any tainted property he finds in the course
of the search if—

(a) he believes on reasonable grounds that it is necessary
to do so in order to prevent the concealment, loss or
destruction of the tainted property; and

(b) the search, entry or seizure is made in circumstances
of such seriousness and urgency as to require and justify
immediate search, entry or seizure without the authority
of an order of the court or a warrant issued in terms
of this Act.

29. Where property is seized in terms of this Part, the Com-
missioner of Police shall arrange for the property to be kept and
shall ensure that all reasonable steps are taken to preserve it while
it is so kept until it is required for the purposes of this Act or dis-
posed of in terms of this Act.

30. (1) Where property bhas ‘been seized in terms of this Part
and—

(a) it appears that the property was seized otherwise than
because it may afford evidence of the commission of
an offence; or

(b) at the end of the period of forty-eight hours after its
seizure, the matter has not been laid before a magis-

' trate; or

(c) po forfeiture order is made in respect of the property
within fourteen days after the conviction of a person in
connection with the property;

any person who claims an interest in the property may apply to the
court for an order that the property be returned to him.

~ (2) Where an application for an interdict or a forfeiture
order in respect of property seized in terms of this Part is refused,
the Commissioner of Police shall arrange for the property to be
returned to the person from whose possession it was seized as soon

. as practicable after the refusal of the application.

31. (1) Where a police officer is authorized in terms of the
Criminal Matters (Mutual Assistance) Act, 1990, to apply to a
magistrate for a search warrant under this Act in relation to tainted
property in respect of a foreign specified offence, the provisions of
this Part shall, mutatis mutandis, apply in relation to the applica-
tion for the search warrant.

(2) If, in the course of searching for tainted property in

relation to a foreign specified offence, a police officer finds— ‘

(a) any property which he believes, on reasonable grounds,
to be tainted property in relation to the foreign specified
offence although not of the kind specified in_the
warrant;
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(b) any property which he believes, on reasonable grounds,
to be tainted property in relation to another foreign
specified offence in respect of which a search warrant
is in force; or

(c) anything which he believes, on reasonable grounds—

(i) to be relevant to criminal proceedings in the for-
" reign country in respect of the forelgn specnﬁed
offence; dr
(n) will afford evidence as to ‘the commission of a
criminal offence;
and he believes, on reasonable grounds, that it is necessary to seize
that property or thing in order to prevent its concealment, loss or
destrfiction, or its use in committing, continuing or repeating the

.offence or any other offence, the warrant shall be deemed to
- authorize the police officer to seize that property or thing. .

(3) Any person who claims an interest in property seized
under a warrant issued in respect of a foreign specified offence may
apply to court for an order that the property be returned to him.

~ (@) On an application in terms of subsection' (3), if the
court is satisfied that—
(a) 'the person is entitled to the property; and
(b) the property is not tainted property in relation to the
foreign specified offence;

the court shall order the Commisioner of Police to return the pro-
perty to that person., :

(5) Where property has been seized in respect of a foreign

- specified offence and, at the end of thirty days after the day on

which the property was seized—

(@) neither a foreign interdict nor a foreign forfeiture order
in relation to the property has been registered in
accordance with the Criminal Matters (Mutual
Assistance) Act, 1990; and

(b) an interim interdict has not been issued in terms of this
Act in relation to the foreign specified offence;

the Commisisoner of Police shall arrange for the property to be
returned to the person from whose possession it was seized as soon
as practicable after the expiry of that penod

- PART VI
Irm;nmcrs
32. In this Part—
‘‘defendant™ means a person convicted of a serious offence.

33. (1) Where a person has been convicted of a serious
offence or has been or is about to be charged with a serious offence,

Interpretation
in Part VIL

Interdicts.

the Attorney-General may apply to court for an interdict in terms -

including property acquired after the issue of . the mterdxct and
property of a person other than the defendant.

-of this Part against all or any specified property of that person
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(2) On an application in terms of subsection (1), the court

may, subject to section thirty-four—

(a) order that the property specified in the application shall
not be disposed of, or otherwise dealt with, by any
person except in such manner and in such circumstances
as are specified in the order; or

(b) if it is satisfied that the circumstances so require, direct
that the property or such part of the property as is
spetified in the order, be taken into the custody and
control of a trustee appointed for that purpose by the
court.

(3) An interdict against a person’s property may be granted
subject to such conditions as the court thinks fit and may make
. provision for meeting out of the property—

(a) that person’s reasonable living expenses, including the
reasonable living expenses of that person’s dependants
and reasonable business expenses; and

(b) that person’s reasonable expenses in ‘defending a
criminal charge; and .

(c) a specified debt incurred by that person in good faith,
being a debt to which neither paragraph (a) nor (b)
applies.

(4) A court shall not make any provision referred to in
subsection (3) unless it is satisfied that the defendant cannot meet
the expense or debt concerned out of property that is not subject
to the interdict.

(5) Where a trustee takes charge of any property in terms
of this section, he may do anything that is reasonably necessary for
the purpose of preserving the property, including—

~ (a) becoming a party to any civil proceedings affecting the
property; and

(b) ensuring that the property is insured; and

(c) if the property consists, in whole or in part, of a busi-

ness, employing or terminating the employment of

persons in the business.
Grounds for 34. (1) Where the offence concerned is a specified offence, the

fssuing an court shall, subject to this section, issue an interdict against the
property. |

(2) Where the offence concerned is a serious offence other
than a specified offence, the court shall, subject to this section, issue
an interdict against the property unless the court is satisfied that it
is not in the public interest to make such an order.

s (3) Where the defendant has not been convicted of thc
offence concerned, the court shall not issue an interdict unless—
(a) the application for the interdict is supported by .an
affidavit of a police officer stating that he believes that

the defendant committed the offence; and
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(b) the court is satisfied, baving regard to the matters con-
tained in the affidavit, that there are reasonable grounds
for holding that belief.

(4) Where the application is made pending the charging
of the defendant with the offence concerned, the court shall not
issuc an interdict unless it is satisfied that the defendant will be
charged with the offence or a rclated offence within forty-eight
bours.

(5) Where the offence concerned is a serious offence other
than a specified offence, the court shall not issue an ‘interdict
against the property of the defendant unless—

(a) the application is supported by an affidavit of & police

officer stating that he believes that —
(i) the property is tainted property in relation to the
offence; or
(i) the defendant derived a . benefit, .directly or
~ indirectly, from the commission of the offence;
and '
(b) the court is satisfied, having regard to the matters con-
tained in the affidavit, that there are reasonable grounds
for holding that belief.

~ (6) Where an interdict is sought against a person other than
the defendant, the court shall not issue the interdict unless— -
(a) the application is supported by an affidavit of a police
officer stating that he believes that—

(i) the property is tainted property in relation to the
offence; or ’

(i) the property is subject to the effective control of
the defendant who derived a benefit, directly or
indjrectly, from the commission of the offence;

and

(b) the court is satisfied, having regard to the matters con-

tained in the affidavit, that there are reasonable grounds
for holdmg that belief.

(7) In determining whether there are reasonable grounds to
believe that property is in the effective control of the defendant, the
court may have regard to the matters referred to in subsection (2)

-of section seventeen.

(8) An interdict shall be granted in respect of property
whether or not there is any risk of the property being disposed of,
or otherwise dealt with, in such manner as would defeat the
operation of this Act.

(9 A court may refuse to grant an interdict if the State
fails to give the court such undertakings as the court considers
appropriate with respect to the payment of damages or costs in
relation to the granting and operation of the order.

(10) An affidavit made by a police officer for the purposes
of this section shall set out the grounds on which the officer holds
any particular behef
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‘Notli_cc tqf ¢ 35. (1) Subject to subsection (2), the Atorney-General shall
S e tor give written notice of an application for an interdict against pro-
perty to—
(@) the owner of the property; and

(b) any other person whom he has reason to believe may
have an interest in the property.

(2) The court may grant an interdict notwithstanding that
no notice of the application has been given in terms of subsection
(1) if it is satisfied that—

(@) circumstances of urgency require-the granting of the
order; or

(b) it would be contrary to the public interest to give notice
-of the application;
but, subject to subsection (3), an interdict granted in terms of this
subsection shall cease to have effect at the end of such period, not
exceeding fourteen days, as may be specified by the court.

(3) The court may, on application by the Attorney-General
before the expiry of the period referred to in subsection (2), extend
the period of operation of the interdict granted in terms of that
subsection if the court is satisfied that there are circumstances:
justifying the extension and the owner of the property or any other
person- who may have an interest in the property shall be notified
in writing of the application in terms of this subsection.

. (4) The court may at any time before the final determina-
tion of an application for an interdict or an extension of the period
of operation of an interdict, direct the Attorney-General to give or
publish notice of the application to a specified persont or class of
persons, in such manner and within such time as the court may fix.

Persons who 36. Where the Attorney-General has, in terms of section
;‘: 3&’:;’ thirty-five, given notice of an application for an interdict or for the
evidence. extension of the period of operation of an interdict, any person who

claims an interest in the property may appear and adduce evidence

at the hearing of the application.

Court may 37. (1) Where a court grants an interdict, it may, at the time
“;ﬁ?ﬂf“"he" it makes the order or at any later time, make any ancillary order
which it may consider necessary, including—

(a) an order varying the property to which the interdict
relates; or

(b) an order varying any condition to which the mterdxct is
subject; or

(c) an order for the examination on oath of the person (in
this section called the “respondent") whose. property is
sub]ect to the interdict or any other person concerning
the affairs of the respondenit, including the nature and
location of the property of the respondent; or '

(d) an order for the carrying out of any undertaking given
by the State in relation to the payment of damages or
costs arising from the granting of the interdict; or :



E/NL.1996/71-72
Page 28

(¢) where the property is in the custody or under the control
of a trustee—

(i) an order directing the manner in which the trustee
may exercise his powers or perform his duties in
relation to the property; or

(ii) an order determining any question relating to the
property including any question relating to the
liabilities of the respondent; or

(iii) an order directing the respondent to furnish the
trustee, within a specified period, with a statement
setting out such particulars of the property as the
court may think proper.

(2) An order under subsecnon (1) may be made on applica-
tion by—

() the Attorney-General; or

(b) the respondent; or

(c) the trustee; or

(d) with the leave of the court, any other person;

and every person with an interest in the matter shall be notified by
the applicant, in writing, of the application.

“(3) Any person having an interest in property which is the
subject of an interdict may apply to court for the variation of the
interdict to exclude the person’s interest from the order and the
court shall grant such application—

(a) if the offence concerned is not a specxﬁed offence and
the interest is not tainted property; or
(b) where the offence concerned is a specified offence, if it
is satisfied that— '
@ the apphca,nt was not in any way involved in the
commission of the offence; and
(ii) the interest in the property was acquired.for suf-
ficient value, without knowledge, and in circum-
stances such as not to arouse a reasonable sus-
picion that the property was tainted property.

(4 An application in terms of subsection (3) may be
granted by the court if the court is satisfied that it is in the public
interest to do so having regard to all the cu'cnmstanm of the case
mcludmg—

- (a) any financial hardship or other consequenoe of the

" interest remaining subject to the interdict; and

(b) the seriousness of the offence; and

(c) the likelihood that the interest may be subject to a for-

feiture order or to section nineteen or be requxred to
satisfy a pecumary penalty ordcr

o) A person who has been convicted of or has been
charged or is about to be charged with, a specified offence and
whose property is subject to an interdict may apply to court for the
exclusion of any property from the interdict and the court shall
grant such application if it is satisfied that—
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(a) the property was not used in, or in connection with, the
commission of the offence; and

(b) the interest in'the property was lawfully acquired.

(6) Where a person is examined before a court pursuant to
an order under subsection (1), the person shall not be excused from
answering any question on the ground that the answer might tend
to incriminate him or make him Lable to a penalty.

(7) Where a person other than a person against whom
charges have been or are to be laid is examined before a court
pursuant to an order under subsection (1), a statement or dis-
closure made by that person in answer to a question- put in the
course of the examination, and eny information, document or

~ thing obtained as a direct or indirect consequence of the statement
or disclosure, shall not be admissible against him in any criminal
proceedings except proceedings for giving falsé .testimony in the
course of the examination.

(8) For ‘the purposes of subsection (7), proceedings on
an application for an interdict, a forfeiture order or a pecuniary
penalty order shall not be regarded as criminal proceedings.

(9) Where the Attorney-General applies to court for an
order under subsection (1), a witness shall not be required to
answer a question or to producc a document if the court is
satisfied that the answering of the question or production of the
document may prejudice the investigation of, or the prosecution of
any person for, an offence.

Trustee to 38. (1) Where a court has made a pecuniary penalty order

m against a person whose property is in the custody or under the con-

penalty order. trol of a trustee, the court may direct the trustee to pay to the
State an amount equal to the penalty amount out of the property
held by him.

(2) The court may, for the purposes of subsection (1), direct
the trustee to sell or otherwise dispose of any of the property in his
custody or under his control and authorize him to execute any
deed. or instrument in the name of the person who owns or has an
interest or right in the property.

(3) The trustee shall not apply any money in terms of sub-
section (1) or dispose of any property in terms of subsection (2)
until any appeal noted in relation to the matter has been determined
or the time for noting any appeal has lapsed withoit any appeal
having been noted.

Registration 39. Where an interdict has been granted in respect of

of interdicts. immovable property or any property or interest in property that is
subject to registration, the -Attomey-General shall apply to the
appropriate ‘registrar for a recording in the register of the parti-
culars of the interdict.

Contravention. 40. (1) Any person who disposes of, or otherwise deals with,
of interdicts. property which is subject to an interdict shall be guilty of an
‘offence and liable to—
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(a) in the case of an individual, a fine not exceeding ten
thousand dollars or the value of the property, which-
ever is the greater, or to imprisonment for a period not
exceeding ﬁfteen years, or to both such fine and such
imprisonment; ‘or

“(b) in the case of a body corporate, to a ﬁne not exceeding
fifty thousand dollars or three times the value of the
property, whichever is the greater.

(2) Any unauthorized dealing with property which is sub-
ject to an interdict may be set aside by the court at ¢he instanoe of
the Attorney-General.

41. (1) If, after a trustee has been directed to pay a pecuniary

penalty out of the property_ of a person, the trustee is given notice

in writing of proceedings in terms of the Insolvency Act [Chapter
303] against the person, he shall not take any action to sell or
otherwise dispose of any property or pay the State any money
until the proceedings have been disposed of.

(2) Where a person whose property is in the custody or
under the control of a trusteée becomes insolvent, the property shall
be deemed to be in the possession or under the control of the
trustee as, or on behalf of, the trustee of the estate of the insolvent
person.

42. (1) A trustee shall not be pcrsonally liable for—

(a) any loss or damage arising from his having taken custody
or control of the property which is sustained by any
person claiming the property or an interest in the pro-
perty unless the court in which the claim is made is of
the opinion that the trustee is guilty of negligence in
respect of the taking of custody or control of the
property; or

(b) the cost of proceedings instituted to establish a claim
to the property or an interest in the property.

(2) A trustee shall not be personally liable for any rate or

tax due under any enactment in respect of property which is in his
custody or under his control.

4. (1) A trustee shall be entitled to remuneration and
expenses in respect of the performance of his duties in relation to
property in his custody or under his control.

(2) Regulations shall make provision for or in respect of

the remuneration and expenses of a trustee in relation to the per-

formance of his duties under this Act.

44. (1) A court may, on application by a person against whom
an interdict has been issued, revoke the interdict if the person gives
security to the satisfaction of the court for the payment of any

pecuniary penalty that may be imposed upon him.

(2) A person who makes an application in terms of sub-
section (1) shall notify the Attorney-General and, where the pro-

perty-is in the custody or under the control of a trustec, the’

trustee.
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45. (1) An interdict shall cease to have effect if the charge
against the person in relation to whom the interdict was issued is
withdrawn or'if the person is acquitted.

(2) Where a court has made a confiscation order, an inter-
dict shall cease to have effect once the confiscation order is satisfied
or otherwise discharged.

46. (1) Where the Attorney-General is authorized under the
Criminal Matters (Mutual Assistance) Act, 1990, to obtain the
issue of an interdict in terms of this Act in respect of a foreign
specified offence, the provisions of this Part relating to the applica-
tion for an interdict shall, mutatis mutandis, apply in relation to
the application for an interdict in respect of the foreign specified
offence.

(2) An interdict granted in respect of a foreign specified
offence shall cease to have effect on the expiry of a period of thirty
days commencing on the day on which the interdict was granted.

(3) On application by the Attorney-General before the
expiry of the period referred to in subsection (2), a court miay
extend the period of operation of the interdict.

(4) Where a foreign interdict is not registered with the High
Court in terms of the Criminal Matters (Mutual Assistance) Act,
1990, before the expiry of the period referred to in subsection (2)
or (3), the interdict referred to in subsection (1) shall cease to have
effect.

47. Where a foreign interdict has been registered with the
High Court in terms of the Criminal Matters (Mutual Assistance)
Act, 1990, the provsions of this Part relating to interdicts shall,
subject to sections forty-eight and forty-nine, mutatis mutandis,
apply in relation to registered foreign interdicts.

48. (1) Where a foreign interdict has been registered in Zim-
babwe, the court may, upon application by the Attorney-General,
direct that the property, or any part of the property, be taken into
the custody of or under the control of a trustee appointed by the
court. '

(2) The owner of the property or any other person whom
the Attorney-General has reason to believe may have an interest in
the property shall be notified in writing of any apphcatxon in terms
of subsection Q)

(3) The court may, before making a direction in terms of
subsection (1), direct the Attorney-General to give or publish notice
of the application to a specified person or class of persons, in such
manner and within such time as the court considers appropriate.

(4) Any person who claims an interest in property in respect
of which an application in terms of subsection (1) has been made
may appear and adduce evidence at the hearing of the application.

(5) Where a direction in terms of subsection (1) has been
made, the court may at any time make any one or more of the fol-
lowmg orders—
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(a) an order regulating the manner in which the trustee may
exercise his powers or perform his duties; or

(b) an order determining any question relating to that pro-
perty; or . .
(¢) an order directing the owner of the property to furnish

the trustee with such particulars relating to the property
as the court thinks fit.

(6) A trustee may do anything that is reasonably necessary
for the purpose of preserving the property, including—
~ (2)  becoming a party to any civil proceedings relating to or

affecting the property; and-*

®) ensuring that the property is insured; and

(¢) if the property consists, in whole or in part, of a busi-
ness, employing or terminating the employment. of
persons in the business,

49. The court may, on application by any person claiming an
interest in property which is subject to a foreign interdict and
which is in the custody of or under the control of a trustee, make

Undertaking by
the Attorney-
General.

an order requiring the Attorney-General to give or carry out an -

undertaking with respect to the payment of damages or costs in
relation to that foreign interdict.

50. (1) Where—

(a) a foreign interdict is registered in Zimbabwe against the
property of a person convicted of, or alleged to have
- committed, a foreign specified offence; and
(b) a foreign pecuniary penalty order against the person is
registered in Zimbabwe in relation to the matter; and

(c) the property is in the custody, or under the control, of a
trustee;

the court in which the foreign pecuniary pepalty order is registered

may direct the trustee to pay to the State an amount equal to the
penalty amount out of that property.

(2) For the purposes of subsection (1), the court may—

(a) direct the trustee to sell or otherwise dispose of such of
the property under his control as the court may specify;
and

(b) authorize the trustee to execute any deed or instrument
in the name of the person who owns or has an interest
or right in the property.

PART VIII
INFORMATION GATHERING POWERS

51 (1) Where a person has been convicted, or is reasonably
suspected of having committed, a serious offence and a police offi-
cer has reasonable grounds for suspecting that any person has pos-

- session or control of any property-tracking document in relation to’
that offence, he may apply to a judge for an order directing the
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person, subject to subsection (5), to produce to a police officer any
document described in the order which is in that person’s posses-
sion or control.

(2) An application in terms of subsection (1) shall be sup-
ported by an affidavit setting-out the grounds upon which the sus-
picion is based.

(3) Where, in an application for an order in terms of sub-
section (1), a police officer includes in the affidavit referred to in
subsection (2) information that he has reasonable grounds to believe
that the person concemned derived a benefit, directly or indirectly,
from the commission of the offence and that the property specified
in the affidavit is subject-to the effective control of the person, the
judge may treat any document relevant to identifying, locating or
quantifying that property as a property-tracking document in rela-
tion to the offence for the purposes of this section.

(4) In determining in terms of subsection (3) whether to
treat a document as a property-tracking document in relation to an
offence, a judge may have regard to matters referred to in subsec-
tion (2) of section seventeen.

(5) An order for the production of documents shall not be
made—

(a) in respect of bankers’ books; or

(b) unless the judge is satisfied that there are reasonable

grounds for making the order.

(6) Where a document is prodﬁoed to a police officer, the
police officer may—

(a) inspect the document; or

(b) take extracts from the document; or

(c¢) make copies of the document; or

(d) retain the document if, and for as long as, retention.of
the document is reasonably necessary for purposes of
this Act.

(7) A police officer referred to in subsection (6) shall, at
the request of the person to whom the order was addressed—
(a) give the person a copy of the document certified by the
police officer in writing to be a true copy of the docu-
ment; or
(b) permit the person to—
(i) inspect the document; or
(ii) take extracts from the document; or
(iii) make copies of the document.
(8) A person shall not be excused from producing a docu-
ment on the ground that the production thereof—
(a) might tend to incriminate him or make him liable to a
penalty; or
(b) would be in breach of any obligation or privilege not to
disclose the existence or contents of the document.
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(9) The production of a document in terms of this section
or any information, document or thing obtained as a direct or
indirect consequence of the production of the document, shall not
be admissible against any person, other than the person against
whom charges have or are to be laid, in any cmmnal proceedings

‘except proceedings. relating to—

(a) a contravention of the order of the court; or

() the production of a document known to the person to
be false or misleading in a matetial particular.

(10) For the purposes of subsectioni (9), proceedings on an
application for an .intérdict, a forfeiture order or a.pecuniary
pqnalty order shall not be regarded as criminal proceedings.

(11) In this section—

“bankers’ books” means any accounting records used in the
ordinary business of banking and includes ledgers day-
books, cash-books and account boo'ks

52. Where a court .makes a production order requiring &
person to produce a document to a police. officer, that person may
apply to the court for a variation of the order and if the court is
satisfied that the document is essential to the business activities of
the person, it may vary the production order so as to require the
person to make the document ava:lable to the police officer for
inspection.

/53. (1) Where a police officer js authorized in terms of the
Criminal Matters (Mutual Assistance) Act, 1990, to apply to court
for a production order under this Act in respect of a foreign speci-
fied offence, he may apply for the order and sections fifty-one and
fifty-two shall, mutatis mutandis, apply in respect of the foreign
specified offence.

_ (2) Where a police officer takes possession of a document
under a production order made in respect of a foreign: specified
offence, he may retain the document for a period of one month
pending a written direction from the Attorney-General as to the
manner in which the document is to be dealt with, which may
include a direction that the document be sent to an authority of
the foreign country which requested the ¢btaining of the produc-
tion order.

54. (1) A police officer may enter upon any land or upon or
into any premises and—
(a) search the land or premises for any property-tracking
document in relation to a serious offence; and
() seize any document found in the course of the search
which he believes, on reasonable grounds, to be a pro-
perty-tracking docummt in relation to the serious
offence.

(2) Entry by a police officer shall be made with the consent

-of the occupier of the land or premises or under a warrant issued

in terms of section fifty-five.
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Search warrat §5." (1) Where a person has been convicted of, or is reasonably
mmm ) _ suspected of having committed, as serious offence, and a police
document. officer has reasonable grounds for suspecting that there is upon any

land or upon or in any premises, a property-tracking document in
relation to the offence, that police officer may apply to a judge for a
search warrant in respect of the land or premises and the judge
may, subject to subsection (5), issue a search warrant authorizing
a police officer, with such assistance as is necessary—
(@) to enter upon the land or into premises specified in the
* warrant to seacrh for documents described in the war-
rant; and
(b) to seize any document found in the course of the search
that the police officer believes, on reasonable grounds, to
be a property-tracking document.

(2) An application in terms of subsection (1) shall be sup-
ported by an affidavit setting out the grounds upon whxch ‘the
suspicion is based.

. (3) Where, in an application for a warrant in terms of sub-
section (1), a police officer includes in the affidavit referred to in
subsection (2) information that he has reasonable grounds to believe:
that the person concerned derived a benefit, directly or indirectly,
from the commission of the offence and that the property specified
in the affidavit is subject to the effective control of the person, the
judge may treat any document relevant to identifying, locating or
quantifying that property as a property-tracking document in rela-
tion to the offence for the purposes of this section.

(4) In determining, in terms of subsection (3), whether to
treat a document as a property-tracking document in relation to an
offence, the judge may have regard to the matters referred to in sub-
section (2) of section seventeen.

5) Asearchwarrantshallnotbenssuedmterms of this
section unless the judge is satisfied that—

(2) the document concerned cannot be identified or des-
cribed with sufficient particularity for the purposes of
obtaining a production order; and

(b) a production order has been given in respect of the
document and has not been complied with; and

(¢) a production order is unlikely to be complied with; and
(d) the investigation for the purposes of which the search
- warrant is sought might be seriously prejudiced if the
police officer does not gain immediate access to the
slocument without notice to any person; and

(¢) there are reasonable grounds for issuing the warrant.

(6) The search warrant shall state—

(a) the purpose for which it has been issued, including the
nature of the serious offence which has been or is
believed to have been committed; and

(b) the time during which entry is authorized; and
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© a description of the kmd of documents authorized to be

seized; and

(d) a date, being not later than thirty days after the date of
issue of the warrant, on which the warrant shall cease
to have eﬁect

(7) If, in the course of searching for a particular document

~ in relation to an offence, a police officer finds—

(a) another document which is not of the kind described in
the warrant but which he believes, on reasonable
grounds, to be a property-tracking document in relation
to the offence concemed or a property-tracking docu-
ment in relation to another serious offence; or

: (bj anything that he believes, on reasonable grounds, will
afford evidence as to the commission of an offence;

he may, if he believes on reasonable grounds that it is necessary to
seize the document or thing in order to prevent its concealment,
loss or destruction, seize the document or thing.

56. (1) Where a police officer is authorized in terms of the
Criminal Matters (Mutual Assistance) Act, 1990, to apply to the
High Court for a search warrant under this Act for a property-
tracking document in respect of a foreign specified offence, the
police officer may apply for the warrant and section fifry-five shall
mutatis mutandis, apply in respect of the application.

(2) Where a police officer takes possession of a document
under a warrant in respect of a foreign specified offence, he may

_retain it for a period not exceeding thirty days pending a written

direction from the Attorney-General as to the manner in which the
document is to be dealt with, which may include a direction that
the document is to be sent to an authority of the foreign country
that requested the issue of the warrant.

57. (1) A police officer may éppiy to a judge for a monitoring
through an account held by a particular person with that financial
institution.

'(2) A monitoring order shall apply in relation to financial

transactions conducted during a period specified in the order.

(3) A judge shall not make a lhomtdring order unless he is
satisfied that there are reasonable grounds for suspecting that the
person in respect of whose account the information is sought—

(a) has committed or is reasonably - suspected of having
commxtted a specified offence; or »

(b) was involved in the commission of, or is reasonably
suspected of having been involved in the commission of,
‘a specified offence; or

(c) has benefitted, directly of inditectly.‘ from the commis-
sion of a specified offence.

Search warrants
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(49 A montoring order shall specify the name or names in
which the account is believed to be held and the type of information
that the financial institution is required to give.

(5) Any financial institution which contravenes a monitor-
ing order or provides false or misleading information shall be
guilty of an offence and liable to a fine not exceeding one hundred .

_ thousand dollars.
mfm :f §8. (1) A financial finstitution that is or has been subject
order not to to a monitoring order shall not disclose the fact to any person
be disclosed. except a legal practitioner for the purpose of obtaining legal advice
or represantation in rglation to the order.

(2) The Commissioner of Police shall not disclose to any
person other than a member of the Police Force in the performance
of his duties, the existence of a monitoring order.

(3) The Commissioner of Police shall not be required by
any court to disclose the existence of a monitoring order.

(4) Any person who contravenes this section shall be guilty

of an offence and liable to— _

(a) in the case of an individual, a fine not exceeding twenty
thousand dollars or to imprisonment for a period not
exceeding ten years or to both such fine and such
imprisonment; ,

(b) in the case of a body corporate, to a fine not exceeding
one hundred thousand dollars.

Mrgnitoyhg 59. (1) Where a police officer is authorized in terms of the
relation to Criminal Matters (Mutual Assistance) Act, 1990, to apply to a
f%relsn judge for a monitoring order under this Act in respect of a foreign
oliences. specified offence, section fifty-eight shall, mutatis mutandis,-apply

in respect of the foreign specified offence.

(2) Where the Commissioner of Police is given information
pursuant to a monitoring order made in relation to a foreign
specified offence, he shall forthwith pass the information on to the
Attorney-General.

PART IX

OBLIGATIONS OF FINANCIAL INSTITUTIONS
Rfm'i:& b 60. (1) Subject to section sixty-one, every financial institution
franca Y shall retain every document relating to a financial transaction in its
institutions. original form for a minimum period of ten years.

2 Subsect.lon (1) shall not apply to a financial transaction
relating to an amount not exceeding two hundred dollars, or such
other amount as the Minister may prescribe.

(3) Any financial institution which contravenes this section
shall be guilty of an offence and liable to-a fine not exceeding ten
thousand dollars. ,

(4) This section shall not be construed as limiting any other
obligation of a financial institution in terms of any other mactment
to retain documents. '
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61. (1) Where a financial institution is required by any enact- Reslst:lr of
ment to release a document referred to in subsection (1) of section do%,ms
sixty before the period of ten years has elapsed, the mstxtutlon
shall retain a copy of the document.

(2) A financial institution shall maintain a register of docu-
ments released in terms of subsection (1).

(3 Any financial institution which contravenes this section ‘
shall be guilty of an offence and liable to a fine not exceeding ten
thousand dollars. '

" 62. .(1) Where a financial institution has reasonable grounds Coﬁfﬂ;“rgl::g:n
for believing that information about an account held with it may to police.
be relevant to an investigation of, or the prosecution of a person
for, an offence, the institution may give the information to a.police

officer.

(2) No action shall lie against a financial institution or a
director, officer, employee or agent of the financial institution act-
ing in the course of his employment in relation to any action taken
by that institution or person in terms ot' subsection (1).

PART X

OFFENCES AND GENERAL
63. (1) A person shall be guilty of money-laundering if he— Money-

laun:
(a) engages, directly or indirectly, in a transaction, whether
in or outside Zimbabwe, which involves the removal
into or from Zimbabwe, of money or other property
which is the proceeds of crime; or
(b) receives, possesses, conceals, disposes of, brings into or
removes from Zimbabwe, any money or other property
which is the proceeds of crime;

and he knows or ought to have reasonably known that the money
or other property was derived or_realised, directly or lndu'ectly.
from the commission of an offence.

(2) Any person guilty of money-laundering shall be liable
to— :

(a) in the case of an individual, a fine not exceeding two
hundred thousand dollars or twice the value of the
property, whichever is the greater, or to imprisonment
for a period not exceeding fifteen years or to both such
fine and such imprisonment;

(b) in the case of a body corporate, to a fine not exceeding
six hundred thousand dollars or three times the value
of the property, whichever is the greater.

64. (1) No person shall acquire, hold or in any way deal in ?r%hibgtion
any tainted property. o mﬂfg
(2)* Any tainted property in relation to a foreign specified property.
offence acquired, held or dealt in in contravention of subsection
(1) shall be liable to be forfeited to the State by order of the High

Court on application by the Attorney-General.
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65. (1) For the purposes of this Act, where it is necessary to
establish the state of mind of a body corporate in respect of con-
duct engaged in or deemed, in terms of subsection (2), to have been
engaged in, by the body corporate, it shall be sufficient to show
that a director, officer, employee of agent of the body corporate,
being a director, employee or agent by whom the conduct was

engaged in in the course of his employment, had that state of mind.‘

(2) Any conduct engaged in on behalf of a body corporate
by— ' '
(@) a director, officer, employee or agent ‘of the corporate
body m the course of his employment; or

(b) any other person at the direction or with the consent,
whether express or implied, of a director, employee or
agent of the body corporate, where the giving of the
direction or consent is within the scope of authority of
the director, officer, employee or agent;

shall, for the purposes of this Act, be deemed to have been engaged
.in by the body corporate.

(3) Any conduct engaged in on behalf of a person other
than a body corporate by—

(a) an employee or agent of the person within the scope
of his authority; or

(b) any other person at the direction or with the consent,
whether express or implied, of an employee or agent
of the first-mentioned person, where the giving of the
direction or consent is within the scope of authority of
the employee or agent;

shall, for the purposes of this Act, be deemed to have been eﬂgaged
in by the first-mentioned person.

(4) Where it is necessary to establish the state of mind
of a person in relation to conduct deemed in terms of subsection
(3) to have been engaged in by that person, it shall be sufficient
to show that the employee or agent of that person, being an
employee or agent by whom the conduct was engaged in within
the scope of his authority, had that state of mind.

(5) Any reference in this section to the state of mind of a
person includes a reference to the knowledge, intention, opinion,
belief or purpose of that person and that person’s reasons for that
intention, opinion, belief or purpose.

66. Nothing contained in this Act shall be construed as
limiting—

(a) the operation of any other ‘enactment providihg for
the forfeiture of property or the imposition of fines; or

" (b) the remedies ‘available in terms of any other law for
the enforcement of the rights of the State and the
protection of its interests.

67. The Minister may make regulatlons prescrrbmg matters
which are—

(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrymg.

out or giving effect to this Act.

liegul;ﬁom.
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ACT

“To provide for mutual assistance in criminal matters

between Zimbabwe and Commonwealth countries.

and other foreign countries; to facilitate the pro-
vision and obtaining by Zimbabwe of such assist-
ance, and to provide for matters connected there-
with or incidental thereto. o

. ARRANGEMENT OF SECTIONS
 PART I
PRELIMINARY

Section

1.

VPNV AW

Short title and date of commencement.
Interpretation.
Application of Act.

. Aspects of mutual assistance.

. Act not to preveat other provision of mutual assistance.

Refusal of assistance.

Assistance may be conditional.

Requesis by Zimbabwe.

Request for assistance by foreign country.
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PART II

ASSISTANCE IN RELATION TO TAKING OF EVIDENCE AND
PRODUCTION OF DOCUMENTS OR OTHER ARTICLES
Section |
10. Requests by Zimbabwe.
11. Request for evidence, etc., by foreign country.

PART IIT

ASSISTANCE IN RELATION TO SEARCH AND SEIZURE
12. Requests by Zimbabwe for search and seizure. _
13. Requests by foreign countries for search and seizure.

| PART IV |
ARRANGEMENTS FOR PERSONS TO GIVE EVIDENCE OR
ASSIST IN INVESTIGATIONS _
14. Request for removal of certain persons to Zimbabwe.

15. Arrangements between Attorney-General and the Minister
.in relation to custody of certain persons.

16. Custody of certain persons.

17. Immunities. _

18. Status of person prosecuted for offence committed after
- departure from foreign country. .

19. Limitation on use of evidence given by certain persons.

. Conditions 6f imprisonment.

Releasé of certain persons upon request by foreign country.

Escaping.

Arrest of person who has escaped from custody.

Requests for giving -of evidence at hearing in foreign
countries.

RRERES

25. Requests for assistance in relation to investigations in
foreign countries. ’

26. Effect of removal to foreign country on prisoner’s term of

imprisonment.
PART V
CUSTODY OF PERSONS IN TRANSIT
27. Transit.
28. Escaping.

. 29. Arrest of person in transit.

PART VI
PROCEEDS OF CRIME
30. Requests for enforcement of orders:
31. Requests forissue of orders in foreign countries.
32. Registration'of orders.
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Section
33. Requests for search and seizure warrants in respect of
tainted property.
34. Requests for interim interdicts.
35. Requests for information gathering orders.

PART VI
-GENERAL
36. Service of documents.

37. Bvidence.
38. Authentication of documents.

39. Regulations.
ENACTED by the President and the Parliament of Zimbabwe.

PART1I
PRELIMINARY -

1. (1) This Act may be cited as the Criminal Matters (Mutual
Assistance) Act, 1990,

(2) This Act shall come into operation on a date to be
fixed by the President by notice in the Gazette.

2.(1) Inthis Act—

“appropriate authority” means the authority of a foreign
country which is authorized in terms of its law to
make requests; '

“dealing with property” includes removing the property
from Zimbabwe or receiving or making a gift of the
property; ,

“financial institution” has the meaning assigned to it in
the Serious Offences (Confiscation of Profits) Act,

T1990; 1

“foreign forfeiture order” means an order registered in
Zimbabwe in terms of subsection (1) of section
thirty-two for the forfeiture of property located in
Zimbabwe in respect of a foreign specified offence;

“foreign interdict” means an order registered in Zim-
babwe in terms of subsection (2) of section thirty-two
in respect of a foreign specified offence and restrain-
ing’any person from dealing with any property refer-
red to in the order;

“foreign pecuniary penalty order” means an order impo-
sing a pecuniary penalty in respect of a foreign
specified offence and registered in Zimbabwe in terms

of subsection (1) of section thirty-two but does not

include an order for the payment of money by way
, of compensation, restitution or damages; ]
“foreign specified offence™ means a specified offence
against a law of a foreign country;

Short title
and date of
commencement.

Inter-
pretation.
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“interdict” means an order restraining any personfrom
dealing with property;

“Minister” means the Minister of Justice, Legal and Par-
liamntary Affairs or any other Minister to whom the
President may from time to tune assngn the admini-
stration of this Act;

“money-laundering - offence”, ‘in relation to the prooeeds
of 2 serious narcotics. o&enoe, means an offence-
mvolvmg—

(@) the engagmg, _dtrectly or mdxrectly, in a trans-
action which involves money or other property
which is, in terms of the Serious Offences (Con- -
fiscation of Profits) Act, 1990, proceeds of the
serious narcotics offence; or

(b) the receiving, possessing, concealing, disposing
of or bringing into a country of money or other
property which is, in terms of the Serious
Offences ' (Confiscation of Profits) Act,’ 1990,
proceeds of thie serious namotm oﬁence

“‘monitoring order” has the meaning assigned to 1t in the
Serious Offences (Confiscation of Proﬁts) Act, 1990;

“pecuniary penalty order” has the meanmg assigned to it
in the Senous Offences (Conﬁscatxon of Profits) Act,
1990;

“police officer” means any member of the Pohoe Force
of or above the rank of inspector;

“production order” has the meaning assigned to it in the
Serious Offences (Confiscation of Profits) Act, 1990;

“‘property-tracking document” has the meaning assigned
to it in the Serious Oﬁences (Conﬁsmnon of Profits)
-Act, 1990;

*““serious narcotics offence” has the meaning assigned to it
in the Serious Offences (Confiscation of. Profits) Act,
'1990;

“‘serious offence” means an offence the maximum penalty
for which is death or imprisonment for not less than
twelve months and “criminal matter” shall be con-
* strued aooordmgly.

“specified offence” has the meaning assngned to it in the
Serious Offences (Confiscation of Profits) Act, 1990;

“tainted property” has the meaning assigned to it in the
Serious Offences (Confiscation of Profits) Act, 1990.

(2) A reference in this Act to a law of a foreign country
shall include a reference to a law of a part of, or a law in force in
a part of, the foreign country.

3 For the purposes of this Act— )

(a) a colony, territory or protectorate of a foreign country;
or
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(b) a territory for the international relations of which a
foreign country is responsible; or

(c) a ship or aircraft of, or reglstered in, a foreign
country;

shall, unless a contrary intention appears, be deemed to be part
of that country.

3. (1) Subject to subsections (2) and (3), whenever the 'Agplication
Minister is satisfied that reciprocal provisions have been made by °f At
.any foreign country to facilitate the provision to Zimbabwe of

assistance in: crimiral matters, he may, by statutory instrument,

declare that the prowsxons of this Act shall apply in relation to

any such foreign country. :

(2) The Minister may, by statutory instrument, direct that
the application of this Act in relation to a specified foreign
country shall be subject to such conditions or modifications as may
be specified in the statutory instrument, and thereupon this Act
shall apply accordingly.

(3) This section shall not apply to Part 11 |

4. For the purposes of this Act, mutual assistance in criminal Aspects of
; mutual

.matters shall include— assistamce.
(a) the obtaining of evidence, documents or other articles;

(b) the provision of documents and other records;
(c) the location and identification of witnesses or suspects;
(d) the execution of requests for search and seizure;

(e) the making of arrangements for persons to ngc
evidence or assist in investigations;

(f) the forfeiture or confiscation of property in respect
of offences;

() the recovery of pecuniary penalties in respect of
offences;

(h) the interdicting of dealings in property, or the freezing
of assets, that may be forfeited or confiscated, or that
may be necded to satisfy pecuniary penalties imposed,
in respect of offences;

(i) the location of property that may be forfeited, or that

may be needed to satisfy pecuniary penalties xmposcd
in respect of offences; and

(j) the service of documents.

5. Nothing in this Act shall be construed as preventing the Act not 1o
provision or obtaining of assistance in criminal matters otherwise Preveat other
than as provided in this Act. _ g;o;uum

assistance.

‘6. (1) A request by a foreign country for assistance under Refusal of

this Act shall be refused if, in the opinion of the Attomey. assistance.
General—



(a)

(b)

©

@

(e)

®

®

@

the request relates to the prosecution or punishment
of a person for an offence that is, by reason of the
circumstances in which it is alleged to have been

committed or was committed, an offence of a political

character; or ] ,
there are reasonable grounds for believing that the

~request has been made with a view to prosecuting or
punishing & person for an offence of a political'

character; or

‘there are reasonable grounds for believing that the
_request was made for the purpose of prosecuting.

pumshmg or otherwise causing prejudice to a person
on account of the persons race, sex, religion, natnon-
ality or political opinions; or -

the request relates to prosecution or punishment of a
person in respect of an act or omission that, if it had

occurred .in Zimbabwe, would have constituted an

offence under the military law of Zimbabwe but not
under the ordinary criminal law of Zimbabwe; or

the gra.nrung of the request would prejudice pubhc
safety, public order, defence or the economic interests
of Zimbabwe; or

"the request relates to the prosccutxon of a person for

an offence in a case where the person has been acquit-
ted or pardoned by a competent coust or authority in
the foreign country, or has undergone the punishment
provided by the law of that country, in respect of that
offence or of another offence constituted by. the same
act or omission as that offence; or

except in the case of a request under section eleven,
the foreign country is not a country to which this Act
-applies.

A request by a foreign country for assistance under this

Act may be refused if in the opinion of the Attorney-General—

(a)

(®)

©

the request relates to the prosecution or punishment
of a person in respect of an act or omission that, if
it had occurred in Zimbabwe, would not have consti-
tuted an offence against the law of Zimbabwe; or

the request relates to the prosecution or punishment
of a person in respect of an act or omission that
occurred, or is alleged to have occurred, outside the
foreign country and a similar act or_omission occurr-
ing outside Zimbabwe in similar circumstances would
not have constituted an offence against the law of
Zimbabwe; or

the request relates to the prosecution or punishment in
respect of an act or omission where, if it had occurred

in Zimbabwe at the same time and had constituted an -
~offence against the law of Zimbabwe, the person

responsible could no longer be prosecuted by reason
of lapse of time or any other reason; or

E/NL.1996/71-72
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(d) the provision of the assistance could prejudice an
investigation or proceedings in relation to a criminal
matter in Zimbabwe; or

@ the provmon of the assistance would, or would be
likely to, prejudice the safety of any person, whether
_in or outside Zimbabwe; or

(f) the provision of the assistance would impose an exces-
sive burden on the resources of Zimbabwe.

7. Assistance in terms of this Act may- be provided to a
foreign country subject to such condmons as the Attomey-General
may determine.

8. Any request by Zlmbabwe for assistance in any criminal
matter in terms - of thls ‘Act shall be made by the Attorney-
General.

9. (1) A re(:luest by the ap'prbpriate authority of a foreign
country for assistance in-a criminal matter shall be made ¢o the
Attorney-General.

(2) A request made in terms of subsection (1) shall contain
or be accompanied by a document giving the following inform-
ation—

(a) the name of the authonty concerned with the criminal
matter to which the request relates; and

(b) a description of ¢the nature of the criminal matter and

. a summary of the relevant facts and laws; and
- (c) a description of the purpose of the request and of the
nature of the assistance being sought; and -

(d) details of the procedure that the foreign country
wishes to be followed by Zimbabwe in giving effect
to the request, including details of the manner and

-form in which any information, document or thing
is to be supplied to the foreign country pursuant to
the request; and

(¢) the wishes of the foreign country concerning the con-

fidentiality of the request and the reasons for those.

wishes; and
(f) details of the period within which the foreign country
wishes that the request be complied with; and
(g) if the request involves a.person travelling from,Zim-
- babwe to the foreign country, details of allowances

be
conditional.

Request
St by

Request for
assistance by
foreign

~ couatry.

to which the person will be entitled and of the arrange-

ments for. accommodation for the person, while the
person is in the foreign country pursuant to the
requcst and

(h) any other mformaaion required ¢0 be included with

the request under -a treaty or other arrangement
between Zimbabwe and the foreign country; and

(1) any other information that may assist in giving effect
to the request; -
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but failure to comply with this subsectxon shall not be a ground
for refusing the request. . :

PART 11

ASSISTANCE IN RELATION TO TAKINGv OF EVIDENCE AND
PRODUCTION OF DOCUMENTS OR OTHER ARTICLES"

Request by . The Attomey-General may request an appmpnate
Zimbabwe. authonty of a foreign country to arrange for—

(a) evidence to be taken in the foreign country; or

(b) documents or other a:tlclts in the forexgn country to

be produced; -
for the purposes of proceedmgs in relmtlon to a criminal matter in
Zimbabwe.
uest for 1L (1) Where a request is made by the appropriate aythority
evidence, etc., of a foreign country for—
.'?Xuf;;,’;‘f‘“ (@) evidence to be taken in Zimbabwe; or
(b) documents or . other -articles in Zimbabwe to bc,
- produced;

for the purposes of proceedings in relation to a criminal matter in
the foreign country, the Attorney-General may, subject to such
terms and conditions as he may determine, authorize the taking .
of the evidence or the production of the documents or other
articles, and the transmission of the evidence, documents or other
articles to the foreign country. ‘

(2) Where the Attorney-General authorizes the taking of
evidence or the production of documents or other articles in terms
of subsection (1)—

(2) in the case of 'the taking of evidence, a magistrate
may take the evidence on oath of each witness
appearing before him to give evidence in relation to
the matter, and shall—

(i cause the evidence to be put in writing and
certify that the evidence was taken by him; and -
(ii) cause the evidence so certified to be sent to the
Attorney-General; or
"(b) in the case of the production of documents or other
articles, a magistrate may, subject to subsection (6),
require the production of the documents or other
articles and shall send the documents, or copies of
the documents certified by him to be true copies, or
the other articles, to the Attorney-General. :

(3) The evidence of any witness may be taken in the
presence or absence of the person to whom the proceedings in the
foreign country relate or in the presence of his legal representatwc
if any.

) The magistrate oonducting proceedings in terms of
subsection (2) may permit—

(a) any other person giving cvxdence or producing docu-

ments or other articles at the proceedings before him;
and
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(b) the appropriate authority of the foreign country
to be legally represented at the proceedings.

(5) The certificate by the magistrate madc in terms of sub-
section (2) shall state whether, when the evidence was taken or the
documents or other articles were produced—

(a) the person to whom the proceedings in the foreign

country relate or his legal represeatative; or

(b) any person other than the person giving evidence or

producing documents - ,or other articles or his legal
represeatative; -
was preseat.

(6) Subject to subsection (7). the laws of Zimbabwe with

respect to the compelling of persons to attend before a magistrate,
and to give evidence, answer questions and produce documents.or
other articles, upon the hearing of a charge.against a person for

‘any offence shall, mutatis mutandis, apply with respect to the

compelling of persons to attend before a magistrate, and to giving
evidence, answering questions and the production of documents
or other articles, for the purposes of this section.

(7 For the purposes of this sectlon, the person to whom
the proceedings in the foreign- country relate shall be competent
but not compellable to give ewdenoe

_ ' PART-]]I :
ASSISTANCE IN RELATION TO Smcu AND SEIZURE
12. (1) This section applies'to proceedings or investigations
relating to a serious offence against the law of Zimbabwe if there
are reasonable grounds to believe that a thing relevant to the

proceedings or investigations may be located in a forelgn country
to which this Act applies.

(2) Subject to subsection (L), the Attorney-General may
request an appropriate authority of a foreign country to obtain a
warrant-or other instrument authonzmg ‘the search for a thing

relevant to the proceedings or investigation and, if such a thing,

or any other thing that is or may be relevant to the proceedings or
investigation, as the case may be, is found pursuant to such a
search, authorizing the seizure of that thing.

(3) A request shall ‘be accompanied by an affidavit by a
person verifying the grounds on which the request is made.

13. (1) Where—

(@) proceedings have, or ‘an investigation relating to a
a criminal matter involving a.serious offence has,
commenced in a foreign country; and

(b) there are reasonable grounds to believe that a thing

relevant to the proceedmgs or investigation is located
in Zimbabwe; and - *

Requests by

Zimbabwe for
and

seizure,

Requests by
foreign
countries
for search
and seizure.
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(c) the appropriate authority. of the foreign country
requests the Attorney-General to arrange for the
issue of a search warrant in terms of this section in
- relation to that thing; -

the Attorney-General'may, in writing, authorize a police officer to
apply to a magistrate in the province in which that thing is
believed to be located for the scarch warrant requested by the
foreign country. -

- (2) Where a police officer authonzed undcr subsection )
has reason to believe that the thing: to which the requeet relates is
or will be, at-a specified time—

(@) on a person; or
®) in the clothmg that is bemg worn by a person; or
(©) othemse in a persons immediate control;

the police officer may lay before a magistrate mformauon‘ on. oath
setting out the grounds for that belief and apply for the issue of
a warrant in terms -of -this section. to search the person for that
thing. :

(3) Where an apphmuon is-made in terms of subsecuon
(2), the magistrate may, subject to subsectxon (6) issue a warrant
authorizing a police officer—

(a) to search the person f9r the thmg. and

(b) to seize anything found in the course of the search that
the police officer believes, on reasonable grounds, to be
relevant to the proceedmgs or mvestxgahon '

(4) Where a police officer authorized in terms of subsection
(1) has reason to believe that the thing to which the request relates
is or will be at a specified time, upon any land, or upon or in any
premises, the police officer may— -

(a) lay before a magistrate information on oath setting

* out the grounds for that belief; and
(b) apply for the issue of & warrant in terms of this
- section to seamb the land or premises for that thing.

(5) Where an- apphutron is made in terms of subsection
(4), the magistrate may, subject to subsection (6), issuc a warrant
authorizing a police” oﬁicer——-'

(a) to enfer, upon the land, or upon or into the premises;
and

- (b) to search the la.nd or premises for the thing; and

() to seize _anythm_g found in the course of the search
that the police officer believes, on reasonable grounds,
tc be relevant to the proceedings or investigation.

(6) A magistrate shall not issue a warrant m terms of this
section unless—

() the informant or some other person has given to the
magistrate, either orally or by affidavit, such further
information, if any, as the magistrate may require .
concerning the grounds on which thc issue of the
warrant is sought; and
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(b) the magistrate is satisfied that there are reasonable
grounds for issuing the warrant.

(7) There shall be stated in a warrant issued in terms of
this section— ,
(a) the purpose for which the warrant is issued, including
. a reference .to the nature of the criminal matter in
relation to: wlnch the search is authonzed and

(b) whether the swrch is-authorized at any time of the
_day or night or dutmg specified hours of the day or
night; and
() a description of the lund of- ﬂnngs authorized to be
‘seized; and -

(d) a day, not being later than one: .-month after the issue
: of the warrant, on which the warrant ceases to have
effect. :

(8) If in the course of searching under a warrant issued in
terms of this section for @, thing of a kind specified in the warrant,
the-police officer finds another thing that the police officer-believes
on reasonable grounds— '

" (a) to be relevant to the ‘proceedings or investigation in
the foreign country or to afford evidence as to ‘the
commission of an offence in Zimbabwe; and

(b) is likely to be concealed, lost or destroyed if it is not
- seized; , ,
the warrant shall be deemed to authorize the police officer to seize
the other thing.

(9) Where a police officer finds, as a result of a search in
accordance with a wanrant issued in terms of this section, a- thing
which the police officer seizes wholly or partly because hé believes
on reasonable grounds ¢he thing to be relevant to the proceedings

- or investigation in the foreign country, the police officer shall

deliver the thing into the custody and control of the Commissioner
of Pohoe.

(10) Where a thing is dehvered into the custody and control
of the Commissioner of Police in terms of subsection (9), the Com-
missioner of Police shall arrange for the thing to be kept for a
period not exceeding one month from the day on which the thing
was seized, pending a direction in writing from the Attorney-
General as to the manner in which the thing is to be dealt with,
which may include a direction that the thing be sent to an authority
of a foreign country.

(11) A police officer who executes a search warrant issued
in terms of subsection (3) or (5) shall, as soon as practicable after
the -execution of the warrant, give to the person searched, or to
the owner or occupier of the land or premises searched, or leave
in a prominent position on such land or at such premises, as the
case requires, a notice setting out—

(2) the name and rank of the police officer; and
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() the name of the magistrate who issued the warrant
and the day on which it was issued; and

(c) a description of anything seized and rcmoved in -
accordance with the warrant.

(12) A police officer acting in accordance with a warrant
issued in terms of subseotlon 3 may remove, or reqmre a person
to remove, any. of the ciothing that the person is wearing but only
if the removal- of the clothing is necessary and reasonable for an
cﬁectwe warch of the person in terms of the warrant.

(13)-A person shall not be searched under a warrant issued
in terms of subsection (3)-except by a person of the same sex and
the search shall be conducted w‘ith strict regard to decency.

- (14) Nothmg m tlus section shall be taken to authorize a
police officer, in executing a warrant lssued in terms of subsection
(3), to carry out a search by way ctf_ an examination of a body
cavity of a person.

. (15) Where a police officer is authorized under a warrant
issued in terms .of subsection.(3) to search a person, the police
officer may also search—.

- @ the clotlnng that is bemg worn by the person; a.nd
~(b) any property in, or’ apparently in, the person’s
" immediate control.
PART IV
ARRANGEMENTS FOR PERSONS TO GIVE -EVIDENCE OR
ASSIST IN INVESTIGATIONS
14. (1) Where—
(a) proceedings relating to a criminal matter have com-
menced in Zimbabwe; and
(b) the Attorney-General is of the opinion that a person
who is in a foreign country to which this Act applies—
(i) is 4 foreign prisoner; and
(i) is capable of giving evidence relevant to the
proceedings; and
(iii) bas given his consent to being removed to Zim-
babwe for the purpose of giving evidence in the
proceedings:
the Attorney-General may request the appropriate authority of
the foreign country to authorize the attendance of the person at
the proceedings relating to or in connection' with the criminal
- rnatter.
{2) Where— 7
(a) an investigation relating to a criminal matter has
commenced in Zimbabwe; and
(b) the Attorney-General is of the opinion that a person’
who is in a foreign country to which this Act applies—
(i) is a foreign prisoner; and
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(i) is capable of giving assistance in relation to the
investigation; and ‘

(iii) has given his consent for being removed to
Zimbabwe for the purpose of giving assistance
in relation to the investigation;

the Attorney-General may request the appropriate authonty of the
foreign country to authorize the removal of the person to Zim-

_babwe for the purpose of giving assistance in zelation to the

investigation,
(3) Where the Attomey-General makes a request in terms

of subsection (1) or (2) be may ‘make arrangements. with an
appropriate authonty of the foreign country for— '

(@) the removal of the person to Zimbabwe; and

‘(b) the custody of the person while in Zimbabwe; and
(c) the return of the person to the foreign country; and
(d) any other relevant matter, '

15. (1) The Attomey-General may make arrangements with
the Minister in relation to the keeping in custody of persons who
are in Zimbabwe pursuant to requests under section fourteen.

(2) The Attorney-General may arrange with the Minister

for the variation or revocation of arrangements made in terms of

subsection (1).

16. Where—

(a) ‘a person is to be brought to Zimbabwe from a foreign
country pursuant to a request in terms of section
fourteen; and

(b) the foreign country requests that the person be kept
in custody while he is in Zimbabwe;
the person shall, while he is in Zimbabwe or travelling to or from

Zimbabwe pursuant to the request, be kept in such custody as the
Attorney-General may direct in writing.

17. (1) Where a person is in Zimbabwe—
(8) pursuant to a request in terms of section fourteen; or
() to give evidence in proceedings or to give assistance
in relation to an investigation pursuant to a request
made by or on behalf of the Attorney-General, not
being a request in terms of section fourteen for
assistance in a criminal matter;

the person, subject to subsection (2), shall not be detained, prose-
cuted or punished in Zimbabwe for any offence that is alleged to
have been committed, or that was committed, before the person’s
departure from the foreign country pursuant to the request, or be
subjected to any civil suit in respect of any act or omission of the

person that is alleged to have occurred before the person’s depar- -:

ture from the foreign country pursuant to the request, or be
required to give evidence in any proceedings in Zimbabwe other
than the proceedings to which the request relates.

Arrangements
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Attorney-
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(2) Subsection (1) shall cease to apply to a person—
(a) once the person has left Zimbabwe; or -

(b) where the person has had the opportunity to leave
Zimbabwe but has remained in Zimbabwe otherwise
than for—

(i) the purpose to which the request related; or

(ii) the purpose of giving evidence in proceedings in
Zimbabwe certified by the Attorney-General, in
writing, to be proceedmgs in which it is desirable
that the person give evidence; or §

(iii) the purpose of giving. assistance in relation to
an investigation in Zimbabwe certified by the
Attorney-General, in writing, to be an investiga-
tion in relation to which it is desirable that the
person give assistance.

(3) A certificate given by the Attoi'ney-General for the
purposes of subparagraph (ii) or (iii) of paragraph (b) of sub-
section (2) shall have effect from the day specified in ¢he certifi-
cate.

18. (1) Where a person has come to Zimbabwe pursuant to
a request to a foreign country in terms of section fourteen,-the
person shall be taken, for the purposes of this Act, to be in Zim-
babwe pursuant to the request during any period which the person
remains in Zimbabwe for the purpose of being tried for a Zim-
babwean criminal offence that the person is alleged to have com-
mitted after the person’s arrival in Zimbabwe from the foreign

_ country.

(2) Without limiting the generality of subsection (1), the
person shall be kept in such custody as the Attomcy-General
directs in terms of section sixteen. .

19. Where—
(a) a person is in Zimbabwe—
(i) pursuant to a request in terms of section fourteen,
(ii) to give evidence in proceedings, or to give assist-
ance in relation to an investigation pursuant to a
request made by or on behalf of the Attorney-
General, not being a request in terms of section
fourteen, for assistance in criminal matters;
or
and
(b) the person has given evidence in the proceedings to
which the request related or in proceedings certified
by the Attorney-General in terms of subparagraph
(ii) of paragraph (b) of subsection (2) of section
seventeen in relation to that person;
that evxdence shall not be admitted or otherwise used in any pro-
secution of the person for an offence against the law of Zimbabwe,
other than the offence of perjury in relation to the giving of that
evidence.
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20. The provisions of the Prisons Act [Chapter 21] relating
to—

(a) the conditions of imprisonment of persons convicted
: of offences; and

(b) the treatment of any such persons during imprison-

ment; and
(c) the transfer of any such persons from prison to prison;

shall, mutatis mutandis, apply in relation to a person.who is in
Zimbabwe pursuant to a request in terms of section fourteen and

. who has been committed to a prison in accordance with a direction

of the-Attorney-General in terms of this Act.

21. Where— A _
(@) a person is being held in custody in accordance with
a direction of the Attomey-General in terms of section
Sixteen; and _
(b) ‘the foreign country from which the pcrson has been
brought requests’ the release of the person from
custody;

Conditions
of imprison-
ment,

Release of
certain persons
upon request

by foreign

country,

the Attorney-General shall du'ect that the person be released from

custody.

22. (1). Any person who escapes from lawful custody while
in Zimbabwe pursuant to a request in terms of section fourteen
shall be guilty of an offence and shall be liable to imprisonment
for a period not exceeding two years.

(2). Sections. 100 and 101 of the Prisons Act [Chapter 21]
shall, rmutatis mutandis, apply as if a reference in those sections to
custody in respect of any offence against the law of Zimbabwe
were a reference to custody while in Zimbabwe pursuant to a

" request in terms of section fourteen.

23. (1) Any police officer may, without warrant, arrest a
person, if the police ofﬁcer has reasonable grounds to believe that
the person— -

(a) has been brought to Zimbabwe pursuant to a request
in terms of section fourteen; and

(b) has escaped from lawful custody while in Zimbabwe
pursuant to the request. :

(2) A person who has been arrested in terms of subsection
(1) shall be returned to custody.

24. (1) Where—

(a) pro ings relating to a criminal matter have com-
menced in a foreign country; and

(b) the appropriate authority of the foreign country re-
quests the attendance at a hmring in connection with
the proceedings of a pnsoncr who is in Zimbabwe;
and

Escaping.

Arrest of
person who
has

from custody.

Requests for
giving of .
evidence at
bearings in
foreign
countries.
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(é) there are reasonable grounds to believe that the pri-
soner is capable of giving evidence relevant to the
proceedings; and :

(d) the Attorney-General is satisfied that—

() the prisoner has consented to giving evidence in
_ the foreign country; and
(ii) the foreign country has given adequate under-
takmgsmrespectofthemattersrefemdtom
subsection (3);

the Attorney-General may, after consultation with the Minister,
direct that the prisoner be released from prison for the purpose of
travelling to the foreign country to give evidence :at the proceed- .
ings and shall make arrangements for the travelling of the prisoner
to the foreign country in the custody of a police or prison officer
designated by the Attorney-General for the purpose.

2) Where—

@) proceedmgs relating to a criminal matter have com-
menced in a foreign country. and

(b) the appropnate authority of ‘the : foreigt; country
requests the attendance at the proceedings of a person
in Zimbabwe who is'not a prisoner; and

(c) there are reasonable grounds to believe that the per-
son is capable of giving evidence relevant to the
proceedings; and '

(d) the Attorney-General is satisfied that— -

(i) the person has consented to giving evidence in the
foreign country; and
(i) the foreign country has given adequate under-

takings in- respect of the matters referred to in
subsection (3);

the Attorney-General may make arrangemcnts for the travelling of
the person to the foreign country.

(3) The matters in relation to which undertakings are to be
given by a foreign country for the purposes of a request that a
person give evidence in the foreign country shall be—

(a) that ‘the person sha]l pot—

(i) be detained, prosecuted or punished for any
offence against the law of the foreign country
that is alleged to have been committed, or that
was committed, before the person’s dcparture
from Zimbabwe; or

(ii) be subjected to any civil suit in respect of any

- act or omission of the person that is alleged to
have occurred, or that occurred, before the
person’s departure from Zimbabwe; or

(iif) be required to give evidence in any proceedings
in the foreign country other than the proceedings
to which the request relates;
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unless the person has left the foreign country or has

"had the opportunity to leave the foreign country but

(b)

has remained in that country otherwise than for the
purposes of giving evidence in the proeeedmgs to which
the request relates; and - ‘

that any evidence given by the person in the proceed-
ings to which the request relates shall be inadmissible
or otherwise disqualified from use in the prosecution
of the person for an offence against a law of the
foreign country other than the offence of perjury in
relation to the giving of that evidence; and

(c) that the person shall be returned to Zimbabwe in

@

accordance with arrangements agreed by the
Attomey-Geneml and

in a case where the person is bexng held in custody in
Zimbabwe and the Attorney-General requests the
foreign country to make arrangements for the keeping
of the person in custody whlle the person is in the
forexgn country—
() the making of appropnate arrangements for that
purpose and
(i) that the person will not be released from custody
in the foreign country unless the Attorney-
General notifies an appropriate authority of the
foreign country that the person is entitled to be
released from custody under the law of Zim-
babwe; and

(ul) if the person is released in the foreign country
in terms of .subparagraph (ii), that the person’s
‘accommodation and other expenses pending the
completion of the proceedings to which the
request relates shall be paid for by the foreign
country;

and

(e) such other matters as the Attorney-General thinks

appropriate.

25. (1) Where— _
(a) an investigation relating to a criminal matter has com- rejation to

menced in a foreign country; and -

Kequests for
assistance in

investigations
in foreign

(b) the appropriate authority of the foreign country countries.

requests the removal of a prisoner who is in Zimbabwe
to the foreign country for the purpose of giving
assistance in relation to the investigation; and

(c) there are reasonable grounds to - -believe that the

(@

prisoner is capable of giving assistance in relatxon to
the investigation; and

the Attorney-General is satisfied that—

(1) the prisoner has consented to being removed to

the foreign country for the purpose of giving
assistance in relation to the investigation; and
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(ii) the foreign country has given adequate under-
takings in respect of the matters referred to in

subsection (3);
the Attorney-General may, after consultation with the Minister,
direct that the prisoner be released from prison for the purpose of
travelling to the foreign country to give assistance in relation to
the investigation and shall make arrangements for the. travelling
of the prisoner to the foreign country in the custody of a police or
prison officer desxgnated by the Attorney-General for the purpose.

(2) Where—
(8) an investigation relatmg to a criminal matter has
commenced in a foreign country; and

(b) the appropriate authonty of the foreign country
requests that a person in Zimbabwe who is not a
pnsoner. travel to the foreign country to give ‘assist-

- ance in relation to the investigation; and

(c) there are reasonable grounds to believe that the per-
son is capable o giving asslstance in relation to the
mvmtlgatlon and

(d) the Attorney-Gencral is satisfied that—

(i) the person has conserited to travel to the foreign
country for the purpose of giving assistance in
relation to the investigation. and

('u) the foreign- country h,as given adequate under-
takings in respect of the matters referred to in
subsect;on 3)

the Attorney-General may make arrangements for the travelling of
the person to the foreign country.

(3) The matters in relation to which undertakings are to
be given by a foreign country for the purposes of a request that a
person be removed to, or travel to, the foreign country for the
purpose of giving assistance in relation to an investigation shall
be—

(a) that the person shall not—

(' ) be detained, prosecuted or punished for any
offence against the law of the foreign country
that is alleged to have been committed, or that
was committed, before the person’s departure
from Zimbabwe; or

(ii) be subjected to any civil suit in respect of any
act or omission of the person that is alleged to
have occurred - before the person’s departure

~ from Zimbabwe; or

(iii) be required to give evidence in any proceedings
in ¢he foreign country; '
unless the person has left the foreign country or has
had the opportunity to leave the foreign country but
bhas remained in that country otherwise than for -the
purpose of giving assistance in relation to the investiga-
tion to which the request relates; and
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(b) that the person shall be returned to Zimbabwe 'in
accordance with arrangements agreed by the Attorney-
General; and

(c) in a case where the person is being held in custody in
Zimbabwe and the Attorney-General requests the
foreign country to make arrangements for the keep-
ing of the person in custody while the person is in the
foreign country—

(i) the ‘making of appropriate arrangements for
that purpose; and

(u) that the person shall. not be released from

custody in ‘the foreign country unless the

" Attorney-General notifies an  appropriate

authority of the foreign country that the person

is entitled to- be released from custody under
the law of Zimbabwe; and

(ili) if the person is released in the foreign country
in terms of subparagraph (ii), that the person’s
accommodation and other expenses pending the
completion of the mvcstxgauon to which the
request relates shall be paid for by the foreign
country; and

(d) such other matters as the Attorney-General thinks
appropnate :

26. Where a prisoner who is serving a term of imprisonment
for an offence against the law of Zimbabwe is released from prison
pursuant to a request by the appropriate authority of ‘the foreign
country under section twenty-four or twenty-five, the prisoner shall,
while in custody in connection with the request, including custody
outside Zimbabwe, be deemed ¢o be continuing to serve that term
of imprisonment. '

PART V

CusTtopY OF PERSONS IN TRANSIT
27. (1) Where—

(a) a person is to be transported in custody from a foreign
* country through Zimbabwe to another foreign country
for the purposes of giving evidence in proceedings or
giving assistance in relation to an investigation rela-
ting to a criminal matter in the other forexgn country;

and

(b) at least one of those foreign countries is a foreign
country to which this Act applies;
the person may be transported through Zimbabwe in the custody

-of another person and, if an aircraft, vehicle or train by which the

person is being transported lands or calls at a place in Zimbabwe,
shall be kept ‘n such custody as the Attorney-General, after con-
sultation with the Minister, directs in' writing until his tra.nsport-

" ation is continued.

Effect of
removal
foreign
country on
prisoner’s
term of )
imprisonment.

Transit.



E/NL.1996/71-72
Page 59

(2) Where a person is being held in custody pursuant to a
direction in terms of subsection (1) and the person’s transportation
is not, in the opinion of the Attorney-General, continued within a
reasonable time, the Attorney-Genera.l may direct that the person
be transported in custody to the foreign country from which the
person was first transported.

Bscaping. ' 28. (1) Any person who, being a person being kept in custody
' pursuant to a direction under subsection (1) of section twenty-seven,
escapes from such custody, shall be guilty of an offence and shall

be liable to imprisonment for a peirod not exceeding two years.

(2) Sections 100 and 101 of the Prisons Act [Chapter 211
shall, mutatis mutandis, apply as if a reference in those sections
to custody in respect of any offence against the law of Zimbabwe
were a reference to custody pursuant to a direction in terms of
subsection (1) of section twenty-seven.

Arrest of 29, (1) Any police officer may, with_but warrant, arrest a
person in person, if the police officer has reasonable grounds to believe that

the person was being held in custody pursuant to a direction under
subsection (1) of section twenty-sevén and has escaped from such
custody.

; (2) A person who has been arrested in terms of subsection
(1) shall be returned to custody.

PART VI
PROCEEDS OF CRIME
Request for 30. The Attorney-General may request an appropriate
o ondoracat authority of a foreign country to which this Act applies to make
arrangements for the enforcement of—
(a) a forfeiture order made in Zimbabwe against property
~ that is believed to be located in that country; or
(b) a pecuniary penalty order made in Zimbabwe where
some or all the property available to satisfy the order
is believed to be located in ¢hat country; or
(c) an interdict made in Zimbabwe against property that
is believed to be located in that country;
if the order is in respect of a specified offence.
Request for 31. Where criminal proceedings or criminal investigations
g::l!:;fin have commenced in Zimbabwe in relation to a specified offence,
foreign the Attorney-General may request an appropriate authority of a
countrics, foreign country to which this Act applies to direct the issue of a

warrant, order or other instrument similar in nature to any of the
following warrants and orders under the Serious Offences (Confisca-
tion of Profits) Act, 1990, in respect of the specified offence—

(a) a search warrant for tainted property;

(b) an interdict; _

(c) a production order in respect of a property-tracking
document;
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y(d) a search warrant in respect of a property-tracking
document; or :
(e) a monitoring order. -,

32. (1) Where—.

(a) an appropriate authority of a foreign country re-
quests the Attorney-General to make arrangements
for the enforcement of— ‘

(i) a foreign forfeiture order made in respect of a
foreign specified offence against property. that
is believed to be located in Zimbabwe; or

('u) a foreign pecuniary penalty order made i in. res-

pect of a foreign specified offence where some or

all of the property available to satisfy the order
is believed to be located in Zimbabwe;
and C '

() the Attorﬁey-cenerﬂ is satisfied that—
(1) a person has been convicted of the offence; and

(u) the conviction and the order are not sub;ect to

appeal in the foreign country; .
the Attorney-General may, on application, obtain the registration
of the order with the High Court.

. (2) Where an appropriate authority of a foreign country
requests the Attorney-General to make arrangements for the
enforcement of a foreign interdict issued in respect of a foreign
specified offence against property that is believed to.be located in

. Zimbabwe, the Attorney-General may, on application, obtam the

registration of the order with the High Court.

(3) If, on an application in terms of subsection (1) or (2),
the High Court is satisfiec from the documents filed on record, or
from any other evidence, that the foreign forfeiture order, the
foreign pecuniary penalty order or the foreign interdict, as the
case may be—

(@) was properly made against the person concerned; and
(b) the person concerned was given an adequate opportu-

nity to make representations in regard to the registra-
tion of any such order;

the High Court may register the order.

(4) If the ngﬁ_Court is not satisfied as provided in sub-

section (3), it may adjourn the proceedings or make such other
order as will enable the person concerned to make representations
in regard to the registration of the order.

(5) The High Court may regard any ‘evidence adduced in a

foreign court as conclusive of any matter or fact stated in the
documents,

(6) A foreign forfeiture order registered with the High
Court in terms of this section shall have effect, and may be en-
forced, as if it were a forfeiture order made by a court under the

Registration
of orders.
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Serious Offences (Confiscation of Profits) Act, 1990, at the time of
registration.

(7) A foreign pecuniary penalty order registered with the
High Court in terms of this section shall have effect, and may be
enforced, as if it were a pecuniary penalty order made by a court
under -the Serious Offences (Confiscation of Profits) Act, 1990, at
the time of registration and requiring the payment to Zunbabwe of
~ the amount payable under the order.

@) A foreign - interdict regxstered with the ngh Court in
terms of this section shall have effect, and may be enforced, as if
1t weére an ‘interdict made by a court under the Serious Offences
(Conﬁsmtron of Proﬁts) Act. 1990, at the time of registration.

) Where any order is registered with the ngh Court in
terms of this section, any amendments made to the order, whether
before or after registrafion, may be registered in the same way as
the order and amendments shall not, for the purposes of this Act
and the Serious Offences (Confiscation of Profits) Act, 1990, have
effect until they are registered.

, (10) A copy of the -appropriate order or amendment
- sealed or authenticated by the court or other authority making
that order or amendment or a_copy of that order or amendment
- duly authenticated in accordance with subsection (2) of section
thirty-nine, shall be filed with the High Court on reglstrauon of
the order oramendment. - -

(11) A sealed or authenticated copy of an grder or amend-
‘ment shall be regarded for the purposes of this Act as the same as
the sealed or -authenticated original copy but registration effected
by means of a copy shall cease to have effect at the end of twenty-
one days unless the sealed or authenticated original copy has been
subsequently registered.

(12) The Attorney-General may apply to the High Court
for the cancellation of any registration made in terms of this
section,

(13) Without limiting the generality of subsection (12), the
Attorney-General may apply for a cancellation in terms of that Ly
subsection if he is satisfied that—

(a) the order has ceased to bave eﬁect in the foreign
. country in which it was made; or

(b) cancellation of the order is appropriate having regard
to the arrangements entered into between Zimbabwe
and the foreign country in relation to the enforcement
of orders of the kind.

(14) Where an application is made to the High Court for

cancellation of a registration in terms of subsectron (12), the High
Court shall cancel the registration accordingly.

'33. (1) Where—
(@) criminal proceedings or criminal investigations have
-commenced in a foreign country in respect of a
forclgn specified offence; and
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(b) there are reasonable grounds for believing that tainted

property in relation to the offence is located in Zim-
babwe; and

(c) the appropriate authority of the foreign country

requests the Attorney-General to obtain the issuc of
a search warrant under the Serious Offences (Con-
fiscation of Profits) Act, 1990, in relation to the
tainted property;

the Attorney-General may, in writing, authorize a police officer to
apply to a magistrate of a specified province for the search warrant
requested by the appropriate authority of the foreign country.

(2) The province shall be the province in which the tainted

property, or some or all of the tainted property, is believed to be

located.

34. Where—
(a) criminal proceedings bave commenced in a foreign

country in respect of a foreign specified offence; and

(b) there are reasonable grounds for believing that tainted

property that may be made, or is about to be made,
the subject of aP interdict is located in Zimbabwe; and

(c) the appropriate authority of, the foreign country

requests the Attorney-General to obtain the issue of
an interdict under the Serious Offences (Confiscation
of Profits) Act, 1990, against the property;

the Attorney-General may authorize an application to the High
Court for the issue of the interdict requested by the appropriate
authority of the foreign country. -

35. (1) In this section—
*“ancillary offence”, in relation to an offence referred to in

subparagraph (i) or (ii) of paragraph (a) of sub-

section (3), mieans—

(a) a conspiracy to commit, or aiding, abetting,
counselling or procuring the commission of,
such offence;

{b) an offence of receiving or assisting another
: person to escape punishment for, or disposing
of the proceeds of, such offence; or

(c) an attempt to commit such offence.

(2) Where— »

(2) criminal proceedings or criminal investigations
have commenced in a foreign country in respect
of a foreign specified offence; and

(b) a property-tracking document in relation to the

- offence is reasonably believed to be located in
Zimbabwe; -

and the appropriate authority of the foreign country requests the
Attorney-General to obtain the fssue of a production order or a
search warrant under the Serious Offences (Confiscation of Profits)
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Act, 1990, the Attorney-General may, in writing, authorize a
police officer to apply to a judge of the ngh Court for the order
requested by the foreign country.

(3) Where—

(a) criminal proceedings ‘or criminal mv&stlgatxon.s have
commenced in a foreign country in respect of a forelgn
speclﬁed offence that is—

(i) a serious narcotics offence; or
(i) a money-laundering offence in respect of pro-
-~ ceeds of a serious marcotics offence; or
(i) an ancillary offence to an offence referred to in
- subparagraph (i) or (ii);
and ' ‘
- (b) information about transactions conducted through an
account with a financial institution in Zimbabwe is
reasonably believed to be relevant to the proceedings
or investigations; and

(c) the appropriate - authority of the forcign . country
requests the’ Attorney-General to obtain the-issue of
a ‘monitoring order undér the Serious Offences (Con-
fiscation of Profits) Act, 1990, directing the financial
institution to give information to the Commissioner
of Police about transactions conducted through the
account;

the Attorney-General may, in v}riting, authorize a police officer
to apply to a judge of the ngh Court for the order requwted by

the foreign country.
- PART VI
GENERAL
Service of 36.. (1) Where the appropriate authority of a foreign country
documents. ' requests the Attorney-General to arrange for the service in Zim-

babwe of process relating to & ‘criminal matter 'in the foreign
country, the Attorney-General may arrange for the servide of the
process,

(2) ' Without limiting the manner in which the service of a
document in a foreign country may be proved in Zimbabwe,
service of such document may be proved by the affidavit of the
person who served the document. - : :

Evidence. 37. A certificate by the Atftomey-Generai stating that—
(a) Zimbabwe or a specified foreign country is a party
to a specified treaty; or

(M) a specxﬁed treaty entered into force for Zimbabwe or
« a specified foreign.country on a specified day; or
(c) on a day specified in the certificate, a specified treaty
remained in force for Zimbabwe or a specified .
country;
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shall, for the purposes of any proceedings under this Act, be
prima facie evidence of the matters stated in the certificate.

38. (1) In proceedings under this Act, or proceedmgs under
or pursuant to the Serious Offences (Conﬁscauon of Profits) Act,
1990, arising directly or indirectly from a request made under this

Act, any document that is duly authenticated in terms of sub-

section (2) shall be admissible i in ‘evidence.
(20 A document shall be regarded as duly authenticated

‘for the purpose of subsection (1) if it purports to be—

- (@) signed or certified by a ]udge mag:strate or oﬂicer
“inor of a foreign country; and

(b)- authenticated by the oath of a wnnms or an officer of -

~ the Government. of the forclgn country or sealed with

.an official public seal of the foreign countiy or of @ -

- Minister.
(3) Nothmg in this section shafll be construed as preven'tmg

-the proof -of any matter, or the admxssxon in .evidence of any

document, in accordance with any other law of Zimbabwe.
39. (1), The Minister may make regulations prescribing

- (a). required or permitted by this Act to be prescﬁbe'd or

(b) mnecessary or convenient to be pracnbed for carrying
out or ngmg effect to this Act

" (2) Regulations made in terms of subsection (l) may ,

provide for—

- (a) the practice and procedure in relation to the perform-
ance by magxstmtes of functions under this Act,
- including—
(@) the summonihg of witnesses;
(i) the prpduction of documents;
(iif) the taking of evidence on oath;
(iv) the immunity of persons and legal -practitioners
' appearing before magistrates and of witnesses;
. and N N N
(b) the forms of any orders, process or certificates made,
issued or given in terms of this Act; and
(c) generally, the facilitating of communication between
Zimbabwe and foreign countries for the purposm of
_ this Act; and '
(d) penalties, not exceeding a fine of one -thousand,
dollars, for any contravention of any regulations.

Authentication
‘of documents.

Regulations.



