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No. 16—1994

I assent,

[L.S.]

H. F. CoOKEF,
Governor-General,

27th day of June, 1994.

AN ACT to Provide for the forfeiture of the proceeds of
drug offences and for connected matters.

[ The date notified by the Minister ]
bringing the Act into operation

BE 1T ENACTED by The Queen’s Most Excellent Majesty,
by and with the advice and consent of the Senate and House
of Representatives of Jamaica, and by the authority of the
same, as follows: —

PART 1. Preliminary

1. This Act may be cited as the Drug Offences (Forfeiture short titie.
of Proceeds) Act, 1994, and shall come into operation on a
_day to be appointed by the Minister by notice published in
the Gazette.

2.—(1) In this Act— interpreta-
) tion.
-“benefit” includes any property, service or advantage

whether direct or indirect;
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Sohedule.

“Commissioner” means the Commissioner of Police;

“constable” means a member of the Jamaica Constabu-
lary Force;

“forfeiture order” means an order made under section
7;

“interest” in relation to property, means—
(a) a legal or equitable interest in the property; or

(b) a right, power or privilege in connection with
property;

“pecuniary penalty order” means an order made under
section 14;

“prescribed offence™” means an offence specified in the
Schedule;

“property” includes money and all other property, real
or personal, including things in action and other
intangible or incorporeal property;

“realizable property” means, subject to subsection
(2) (b)y—

(a) any property held by a person who has
been convicted of or charged with, a prescribed
offence; and

(b) any property held by a person to whom
a person so convicted or charged has directly
or indirectly made a gift caught by this Act;

“relevant application period” in relation to a person’s
conviction of a prescribed offence means the
period of six months after the day on which the
person was convicted of the offence;

“restraint order” means an order made pursuant to
section 28;



E/NL.1996/29-30
Page 7

~ “tainted property” in relation to a prescribed offence,
means—
(a) property used in, or in connection with,
the commission of the offence; or
(b) property derived, obtained or realized
_directly by the person convicted from the
commission of the offence.

(2) For the purposes of this Act—

(a) a reference to a benefit derived or obtained by,
or otherwise accruing to, a person (“A”)
includes a reference to a benefit derived or
obtained by, or otherwise accruing to, another
person at A’s request or direction;

(b) property is not realizable property if—

() there is in force in respect of that
property a forfeiture order under this
Act or under any other enactment;

(ii) a forfeiture order is proposed to be
made against that property under
this Act or any other enactment;

(c) property is held by a person if he has any
interest in it.

(3) For the purposes of section 17 the amount that
might be realized at the time a pecuniary penalty order is
made against a person is the total of the values at that time
of all the realizable property held by the person, less the total
amount payable in pursuance of an.obligation, where there
is an obligation having priority at that time, together with
the total of the values at that time of all gifts caught by this
Act.

(4) For the purposes of subsection (3), an obligation
has priority at any time if— '
(a) it is an obligation of the person to pay an amount
due in respect of—
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(i) a fine or other order of a court, imposed or
made on conviction of an offence and before
the pecuniary penalty order;

(i) any tax, rate, duty, cess or other impost
payable under any enactment for the time
being in force;

(b) . it relates to property which js—
() property for the time being comprised in a
bankrupt’s estate for the purposes of section
104 of the Bankruptcy Act;

(i) to be applied for the benefit of creditors of
a bankrupt by virtue of a condition imposed
under paragraph (d) of the proviso to
section 72 (6) of the Bankruptcy Act.

(5) Subject to subsections (6) and (7), for the purposes
of this Act the value of property (other than cash) in
relation to any person holding the property is—

(a) where any other person holds an interest in the
property, the market value of the first mentioned
person’s beneficial interest in the property, less the
amount required to discharge any incumbrance on
that interest (other than a charging order); and

(b) in any other case, the market value of the pro-
perty.
(6) References in this Act to the value at any time

(hereinafter referred to as “the material time”) of the transfer
of any property are references to—

- (a) the value of the property to the recipient when he
receives it, adjusted to take account of subsequent
changes in the value of money; or

(b) where subsection (7) applies, the value mentioned.
therein,

whichever is the greater.
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(7) Where at the material time the recipient holds—

(a) the property which he received (not being cash);
or

(b) property which, in whole or in part, directly or
indirectly represents, in his hands, the property.
which he received,

the value referred to in subsection (6) (b) is the value to him
at the material time of the property mentioned in paragraph

(a) or, as the case may be, paragraph (b) of this subsection
so far as it represents the property which he received.

(8) Subject to subsection (11), a reference to the value
at the material time of a gift is a reference to— .
(a) the value of the gift to the recipient when he
received it adjusted to take account of sub-
sequent changes in the value of money; or

(b) where subsection (9) applies, the value mentioned
‘therein,

whichever is the greater.

(9) Subject to subsection (11), where at the material
time a person holds—

(a) property which he received (not being cash); or

(b) property which, in whole or in part, directly or
indirectly represents in his hands the property
which he received,

the value referred to in subsection (8) is the value to him at
the material time of the property mentioned in paragraph
(a), or, as the case may be, in paragraph (b) of this subsection,
so far as it so represents the property which he received.

(10) A gift is caught by this Act if—
(a) it was made by the person convicted or charged at

any time after the commission of the offence or, if
more than one, the earliest of the offences to which
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the proceedings for the time being relate; and
the Court considers it appropriate in all the circum-
stances to take the gift into account;

(b) it was made by the person convicted or charged at

any time and was a gift of property—

(i) received by that person in connection with
the commission of the prescribed offence
commiitted by him; or

(ii) which in whole or in part directly repre-
sented in that person’s hands property
received by him in that connectjon.

(11) For the purposes Qf this Act—

(a) the circumstances in which a person is to be treated

as making a gift include those where he transfers
property to another person directly or indirectly
for a consideration the value of which is signi-
ficantly less than the value of the consideration
provided by the person; and

(b) in those circumstances, the provision_s of subsections

(8) to (10) shall apply as if the person had made a
gift of such share in the property as bears to the
whole property the same proportion as the differ-
ence between the values referred to in paragraph
(a) bears to the value of the consideration provided
by the person, that is to say—

consideration consideration
provided by — provided by
transferor transferee value of
- x whole .
consideration property
povided by

transferor
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PART II. Forfeiture Orders, Pecuniary Penalty Orders

and Related Matters
3.—(1) This section shall have effect without prejudice to Applica-

. . e tion for
the operation of the provisions of the Dangerous Drugs Act forfeiture
which relate to seizure and forfeiture. e e

' Prdar”

(2) Where a person is convicted of a prescribed offence
committed after the coming into operation of this Act, the
Director of Public Prosecutions may apply to a Judge of the
Supreme Court (hereinafter referred to as the Judge) for
one or both of the following orders— :

(a) a forfeiture order against any property that is
tainted property in relation to the prescribed
offence;

(b) a pecuniary penalty order against the person con-
victed in respect of the total value of any benefits
derived by or accruing to the person convicted from
the commission of the prescribed offence.

(3) An application under this section—

(a) may not be made after the end of the relevant
application period in relation to the conviction;
and

(b) may be made in respect of more than one prescribed
~ offence.

(4) Where an application under this section is finally
determined, no further application for a forfeiture order or
a pecuniary penalty order may be made in respect of the
offence for which the person was convicted unless the Judge
gives leave for the making of a new application on being
satisfied that—

(a) the property or benefit to which the new applica-
tion relates was identified after the previous appli-
cation was determined; or
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(b) necessary evidence became available after the pre-
vious application was determined; or

(c) it is in the interest of justice that the new applica-
tion be made:

Provided that the Judge shall not grant leave in respect of
any application made after the expiration of two years from
the date of conviction.

Notice of 4.—(1) Where the Director of Public Prosecutions applies

applica- . . . .

tion. for a forfeiture order against property that is tainted
property in relation to a prescribed offence—

(a) the Director of Public Prosecutions shall—

(i) give no less than fourteen days written notice of
the application to the person convicted and to
any other person who the Director of Public
Prosecutions has reason to believe may have an
interest in the property; and

(i) publish a copy of the notice in the Gazette and
in a daily newspaper printed and circulated in
Jamaica;

(b) the person convicted and any other person who
claims an interest in the property may appear and
adduce evidence at the hearing of the application;

(c) the Judge may, at time before the final determina-
tion of the application, direct the Director of Public
Prosecutions to give notice of the application to any
person who, in the opinion of the Judge, appears to
have an interest in the property.

(2) Where the Director of Public Prosecutions applies
for a pecuniary penalty order against a person convicted of a
prescribed offence, in respect of benefits derived by or accru-
ing to that person from the commission of the offence—

(a) he shall give the person convicted not less than
fourteen days written notice of the application;
and
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(b) the person convicted may appear and adduce
evidence at the hearing of the application.

.—(1) The Judge hearing an application under section Amend
3 (2) (hereafter in this section referred to as the original application.
application) may, before final determination thereof, and on
‘the application of the Director of Public Prosecutions,
amend the original application to include any other property

or benefit, as the case may be, upon being satisfied that—

(a) the property or benefit was not reasonably capable
of identification when the original application was
made; or ‘

(b) necessary evidence became available only after the
original application was made.

(2) Where the Director of Public Prosecutions applies
to amend an original application and the amendment would
have the effect of including additional property in the
original application, he shall give not less than fourteen
days written notice of the application to amend to any
person who he has reason to believe may have an interest
in the property to be included in the original application.

(3) Any person who claims an interest in the prop-
erty to be included in the original application may appear
and adduce evidence at the hearing of the application to
amend.

(4) Where the Director of Public Prosecutions applies
to amend an application for a pecuniary penalty order
against a person and the effect of the amendment would be
to include an additional benefit in the application for the
pecuniary penalty order, he shall give the person not less
than fourteen days written notice of the application to
amend.

6.—(1) Where an application is made to the Judge for a l;lrloi;dl;if;_
forfeiture order or pecuniary penalty order in respect of a tion. P

person’s conviction for a prescribed offence, the Judge may,
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in determining the application, have regard to the transcript
of any proceedings against the person for the offence.

(2 Where an application referred to in subsection
(1) is made to the Judge before whom the person was con-
victed and the Judge has not, when the application is made,
passed sentence on the person for the offence, the Judge
may, upon bemg satisfied that it is reasonable to do so in
all the circumstances, defer passing sentence until the apph-
catxon has been determmed ‘

Forfeiture 7.—(1) Where an application is made to the Judge for a

order on

conviction. forfeitire order sgainst property in respect of a person’s
conviction for a prescnbed offence and the Judge is satisfied
that the property is tainted property in respect of the offence,
the Judge may order that the property or such part thereof
as the Judge may specify in the order be forferted to the

Crown.

-~ (2) Where the Judge orders that property, other
than money, be forfeited to the Crown, the Judge shall
specify in the order the amount that he considers to be the
value of the property at the time when the order is made.

(3) In consrdermg whether a forfelture order should
be made under subsection (1) the Judge shall have regard
to—

' ‘ (a) the nghts and interests, if any, of third parties in
: the property; ,

(b) the gravity of the offence conoerned'

© any hardshrp that may reasonably be expected to
be caused to any person by the operation of the
order; and

(d) the use that is ordinarily made of the property, or
.~ . the intended use of the property.
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(4) Where the Judge makes a forfeiture order the
Judge may glve such directions as are necessary: or con-
vement for glvmg effect to the order.

8.—(1) Subject to subsection (2), where the Judgé makes ﬁﬁec_: of
a forfeiture order against any property, the property vests fofciture

absolutely in the Crown by virtue of the order.

(2) Where such property is subject to the Registration
of Titles Act—

(a) the property vests in the Crown in equity but not
at law until the applicable registration require-
ments have been comphed with:

(b) the Crown is entitled to be registered as owner of
the property;

(c) the Commissioner of Lands has power on behalf
of the Crown to do, or authorize the doing of,
anything necessary or convenient to obtain the
registration of the Crown as owner, including the
execution of any instrument required .to be
executed by a person transferring an interest in that
kind of property.

(3) Where the Judge makes a forfelture order agamst

property—
(a) the property shall not, except with the leave of the
Judge and in accordance with any directions of the

Judge, be disposed of, or otherwise dealt with, by
or on behalf of the Crown, before the relevant

appeal date;

(b) if, after the relevant appeal date, the. order has not
been discharged, the property may be disposed of
and the proceeds applied or otherwise dealt with
in accordance with the directions of the Attomey-
General. ,
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Voidable
transfers.

Protec-
tion of
third

parties,

(4) Without prejudice to the generality of subsection
(3) (b), the directions that may be given pursuant thereto
include a direction that property is to be disposed of in
accordance with the provisions of any enactment specified in
the direction.

(5) In this section “relevant appeal date” means—

(a) the date on which the period allowed by the rules
of. court for the lodging of an appeal against a
person’s conviction or for the lodging of an appeal
against the making of a forfeiture order expires
without an appeal having been lodged, whichever
is the iater; or

(b) where the appeal against a person’s conviction or
against the making of a forfeiture order is lodged,
the date on which the appeal lapses in accordance
with the rules of court or is finally determined,
whichever is the later.

9. The Judge may—
(a) before making a forfeiture order; and
(b) in the case of property in respect of which a
restraint order was made, where a copy of the
order was served in accordance with section 31,

set aside any conveyance or transfer of the property that
occurred after the seizure of the property or the service of
the restraint order, unless the conveyance or transfer was
made for valuable consideration to a person acting in good
faith and without notice.

10.—(1) Where an application is made for a forfeiture
order against property, a person who claims an interest in
the property may, before the forfeiture order is made, apply
to the Judge for an order under subsection (2).

(2) If, pursuant to subsection (1), a person applies
for an order the Judge shall make an order declaring the
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nature, extent and value (as at the time the order is made)
of the person ’s interest if the Judge is satnsﬁed—

(a) that the person was not in any way involved in the
commission of the offence; and

- (b) ‘where the persOn' acquired the interest during or
~ after the commission of the offenoe that he
-acquired the interest—

@) for suﬂiment consideration; and

(i) without knowing, or having reaéonable
grounds to suspect, that at the time he
acquired it, the property. was tainted prop-
erty.

. {3) Subject to subsection (4), where a forfeiture order
has already been made against property, -a person who
claims an interest in the property may, before the end of
the period.of six months commencing on the day on which
the forfeiture order is made or such longer period as the
Judge may, having regard to all the circumstances, allow,
apply under this subsection to the Judge for an order under
subsection (2).

(4) A person who—

(a) had knowledge of the application for the forfeiture
order before the order was made; or’

(b) appeared at the hearing of that application,

shall not, except with the leave of the Judge, be permitted
to make an application under subsection (3).

(5) A person who makés an application under sub-
section (1) or (3) shall give not less than fourteen days
-written notice thereof to the Director of Public Prosecutions,
‘who shall be a party to any proceedmgs in pespect of the
application. L e
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Discharge
of for-
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order on
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quashing of
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(6) An applicant or the Director of Public Prose-
cutions may in accordance with rules of court, appeal to the
Court of Appeal from an order made under subsection (2).

(7) Where a person has obtained an order under
subsection (2) and the period allowed by rules of court with
respect to the making of appeals has expired or any appeal
from that order made pursuant to subsection (6) has been
determined in the person’s favour, the Attorney-General
shall, on application of the person aforesaid, direct that—

(a) the property or the part thereof to which the
applicant’s interest relates, be returned to the
applicant; or

(b) an amount equal to the value of the applicant’s
interest, as declared in the order, be paid to the
applicant.

11.—(1) Where a forfeiture order or a pecuniary penalty
order is made in respect of a person’s conviction of a pre-
scribed offence, and the conviction is subsequently quashed

the quashing of the conviction discharges the order.

(2) Where a forfeiture order is discharged as provid-
ed in subsection (1) or, as the case may be, by the Court on
an appeal against the order, any person who claims to have
had an interest in the property immediately before the mak-
ing of the forfeiture order, may apply to the Attorney-Gen-
eral in writing for the return or, as the case may be, the
transfer of the interest to him.

(3) On receipt of an application under subsection

(2), the Attorney-General shall—

(a) if the interest is still vested in the Crown, direct that
the property or part thereof to which the appli-
cant’s interest relates, be transferred or returned
to the applicant; or
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(b) in any other case, direct that there be payable to
the applicant, an amount equal to the value of the
interest at the time when the order is made.

(4) In the exercise of the powers conferred by this
section and section 10, the Attorney-General shall have
power to do or authorize the doing of anything necessary
or convenient to effect the transfer or return of property,
including the execution of any instrument and the making
of an application for the registration of an interest in the

property.

12, Where the Judge is satisfied that a forfeiture order ?l:svtg?td
should be made against the property of a person convicted forfeiture
of a prescribed offence but that the property or any part °M™
thereof or any interest therein cannot be made subject to

such an order, and, in particular—
(a) cannot, on the exercise of due diligence, be located;

(b) has been transferred to a third party in circum-
stances which do not give rise to a reasonable
inference that the title or interest was transferred
for the purpose of avoiding the forfeiture of the
property;

(c) is located outside Jamaica;

(d) has been substantially diminished in value or
rendered worthless; or

(¢) has been commingled with other property that
cannot be divided without difficulty,

the Judge may, instead of ordering forfeiture of the property
or part thereof, or interest therein, order the person to pay
to the Crown an amount equal to the value of the property,
part or interest.

13. Where the Judge orders a person to pay an amount Enforce.

under section 12 that order shall be enforceable against any orders

realizable property of that person. %ﬁﬂ?
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Pecuniary Penalty Orders

14.—(1) Subject to this section, where the Director of
Public Prosecutions applies to the Judge for a pecuniary
penalty order against a person in respect of that person’s
conviction of a prescribed offence the Judge shall, if satisfied
that the person has benefited from that offence, order him to
pay to the Crown an amount equal to the value of his
benefits from the offence or such lesser amount as the Judge
certifies in accordance with section 17 to be the amount
that might be realized at the time when the pecuniary
penalty order is made.

, 2 The Judge shall in accordance with sections 15
to 18, assess the value of the benefits derived by a person
from the commission of a prescribed offence.

(3) The Judge shall not make. a pecuniary penalty
order under this section—

(@) until the period allowed by rules of court for the
lodging of an appeal against conviction has
expired without such an appeal having been
lodged; or :

(b) where an appeal against conviction has been
lodged, until the appeal lapses in accordance with
the rules of court or is finally determined.

15.—(1) Where a person obtains property as the result of,
or in connection with the commission of, a prescribed
offence, his benefit is the value of the property so obtained.

(2) Where a person derives an advantage as a result
of or in connection with the commission of, a prescribed
offence, his advantage shall be deemed to be a sum of money
equal to the value of the advantage so derived.

(3) Where a pecuniary penalty order has previously
been made against a person, in assessmg the value of any

~ benefit by him from the commission of the prescribed



E/NL.1996/29-30
Page 21

offence, the Judge shall leave out of account any of his
benefits that are shown to the Judge to have been taken into
account in determining the amount to be recovered under
that order.

(4) If evidence is given at the hearing of the applica-
tion that the value of the person’s property at any time
after the commission of the prescribed offence exceeded
the value of the person’s property before the commission
of the offence, then the Judge shall, for the purposes of
section 14 (2) and subject to subsection (5), treat the value
of the benefits as not being less than the amount of the
excess. S .

(5) If, after evidence of the kind referred to in sub-
section (4) is given, the person satisfies the Judge that the
whole or part of the excess was due to causes unrelated to
the commission of the prescribed offence, subsection (4) shall
not apply to the excess or, as the case may be, that part.

16.—(1) Where— L ' Statements
] . S . relating to
(a) a person is convicted of a prescribed offence and benefits
the Director of Public Prosecutions tenders to the commission
Judge a statement as to any matters relevant— of pre-

() to determining whether the person has °feoee
benefited from the offence or from any other
prescribed offence of which he is convicted

~ in the same proceedings; or

(i) to an assessment of the value of the person’s
benefit from any such offence as is referred
to in sub-paragraph (i); and .

(b) the person accepts to any extent an allegatlon in
the statement,

the Judge may, for the purposes of so determining or making
that assessment, treat his acceptance as concluswe of the
matters to which it relates.
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(2) Where— |

(a) a statement is tendered to the Judge as mentioned
in subsection (1); and

(b) the Judge is satisfied that a copy of that statement
has been served on the person,

the Judge may require the person to indicate to what extent
he accepts each allegation in the statement and, so far as he
does not accept any such allegation, to indicate any matters
on which he proposes to rely.

(3) If the person fails in any respect to comply with a
requirement under subsection (2), he may be treated for the
purposes of this section as accepting every allegation in the
statement other than—

(a) any allegation in respect of which he has complied
with the requirement; and

(b) any allegation that he has benefited from the pre-
scribed offence or that any property or advantage
was obtained by him as a result of, or in connection
with, the commission of the offence.

(4) Where—

(a) the person tenders to the Judge a statement as to
_any matters relevant to determining the amount
that might be realized at the time when the
pecuniary penalty order is made; and

. (b) the Director of Public Prosecutions accepts to any
extent any allegation in such statement,

the Judge may, for the purposes of that determination, treat
the acceptance by the Director of Public Prosecutions as
conclusive of the matters to which it relates.

(5) An allegation may be accepted or a matter
indicated for the purposes of this section either—

(@) orally before the Judge; or
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(b) in writing in accordance with rules of court.

(6) No acceptance by a person under this section
that he received any benefits from the commission of a pre-
scribed offence shall be admissible in any proceedings for
any offence.

17.—(1) Subject to subsection (2), the amount to be Amountto
recovered under a pecuniary penalty order shall be the covered
amount which the Judge assesses to be the value of the booer.,
person’s benefit from the prescribed offence or, if more than petalty
one, all the offences in respect of which the order may be

made.

(2) Where the Judge is satisfied as to any matter
relevant for determining the amount which might be
realized at the time the pecuniary penalty order is made
(whether by an acceptance under section 16 or otherwise)
the Judge may issue a certificate giving his opinion as to
the matters concerned, and shall do so if satisfied that the
amount that might be realized at the time the pecuniary
penalty order is made is less than the amount that
the Judge assesses to be the value of the person’s benefit
from the prescribed offence or, if more than one, all the
offences in respect of which the pecuniary penalty order may
be made.

18.—(1) Where— Xfariation
(a) the Judge makes a pecuniary penalty order against niary pea-

a person in relation to a prescribed offence; alty orders.

(b) in calculating the amount payable under the
pecuniary penalty order the Judge took into
account a forfeiture order or a proposed forfeiture
order, in respect of property; and

(¢) an appeal against the forfeiture or forfeiture order
is allowed or, as the case may be, the proceedings
for the proposed forfeiture order are terminated
without such an order being made,



E/NL.19986/29- 30

Page 24

Judge may
lift

corporate
veid,

the Director of Public Prosecutions may apply to the Judge
for a variation of the pecuniary penalty order so as to
increase the amount of the order by the value of the prop- *
erty not forfeited as aforesaid and the Judge may, if he
considers it appropriate to do so, vary the order accordingly.

(2) Where—

(a) .in. calculatmg the amount payable under a
}pecumary penalty order, the Judge took into
account, in accordance with section 2 (3) and (4),
‘an amount of tax paid by the person against whom
the order is made; and

(b) an amount is repaid or refunded to the person in
~ respect of the tax so paid, ‘
the Director of Public Prosecutions may apply to the Judge
for a variation of the pecuniary penalty order so as to
increase the order by the amount repaid or refunded and the
Judge may, if he considers it appropriate to do so, vary the
order accordmgly

19.-—(1) In assessing the value of benefits derived by or
accruing to a person from the commission of a prescribed
offence, the Judge may treat as that person’s property, any

property that the Judge is satisfied is subject to the effective

control of the person, whether or not he has—
(a) any legal or equitable interest in the property; or

~ (b) any right, power or pnvﬂege in connection with
~the property

Q) Wlthout prejudice to the generahty of subsection

m the Judge may have regard to—

(a) shareholding in, debentures over or directorships in,
- any ‘company that has an interest (direct or
indirect) in the property, and for this purpose the
Judge may order the investigation and inspection
of the books of a company named in the-order;
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(b) any trust that has a relationship with the property;

(c) any relationship between persons having interests
in the property or in such company or trusts as is
referred to in paragraph (a) or (b), and any other
persons. ‘

~ (3) Where for the purposes of making a pecuniary
penalty order against a person, the Judge treats particular
;property as the person’s property, the Judge may, on applica-
‘tion by the Director of Public Prosecutions, make an order
declaring that the property is available to satisfy the order.

v (4) Where a declaration is made by an order under
subsection (3)—

(a) the order may be enforced against the property
named in the order; and

(b) a restraint order may be made in respect of that
property,

as if it were property of the person against whom the order
is made..

(5) The Director of Public Prosecutions shall, in
making an application for an order under subsection (3)—

(a) give written notice of the application to the person
against whom the pecuniary penalty order is made
and to any other person who the Director of Public
Prosecutions has reason to believe may have an
interest in the property; and

(b) the person against whom the pecuniary penalty
order is made and any other person who claims an
interest in the property may appear and adduce
evidence at the hearing.
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PART III.  Provisions relating to investigations and
Preservation of Property liable to For-
feiture and Pecuniary Penalty Orders
Powers of Search and Seizure

20.—1) Subject to section 21, where a Justice of the
Peace is satisfied by information on oath that there are
reasonable grounds for suspecting that tainted property is
to be found on any premises specified in the information,
he may issue a search warrant in accordance with sub-
section (2).

(2) The warrant mentioned in subsection (1) may
authorize a constable named in the warrant to enter the
premises specified in the warrant, with such assistance and
by such force as is necessary and reasonable to—

(a) enter upon the premises;
(b) search the premises for tainted property;

(c) seize property found in the course of the search
that the constable believes, on reasonable grounds,
to be tainted property.

21. A warrant shall not be issued under section 20 unlgss
the informant or some other person has given to the Justice
of the Peace, on oath, any further information that the
Justice of the Peace may require concerning the grounds on
which the issue of the warrant is sought.

22. A warrant issued under section 20 shall include—

(a) a statement of the purpose for which the warrant
is issued, and a reference to the nature of the pre-
scribed offence;

(b) a description of the kind of property to be seized;

(c) a time, not being later than twenty-eight days, upon
the expiration of which the warrant ceases to have
effect; and



(d) a statement as to whether entry is authorized to
be made at any time of the day or night, or during
specified hours of the day or night.

23. A warrant issued pursuant to section 20 shall be
deemed to authorize the constable to seize property that he
believes, on reasonable grounds, to be—

(a) tainted property in relation to the prescribed
offence, although not of a kind specified in the
warrant; or

(b) tainted property in relation to another prescribed
offence,

if the constable believes, on reasonable grounds, that it is
necessary to seize that property or thing in order to prevent
its concealment, loss or destruction or its use in connection
with the offence specified as aforesaid or any other offence.

24.—(1) A constable who executes a warrant issued under
section 20 shall— '

(a) detain the property seized, taking reasonable care
to ensure that it is preserved so that it may be
dealt with in accordance with this Act;

(b) upon the execution of the warrant, prepare a list
of the property seized and give a copy thereof to
the owner or occupier of the premises who is pre-
sent at the time of seizure; and

(c) as soon as is practicable after the execution of the
warrant, but within a period of seventy-two hours
thereafter, prepare a written report, identifying the
property seized and the location where the prop-
erty is being detained and send a copy of the report
to the Clerk of Courts in that location.

E/NL.1996/29-30
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(2) The Clerk of Courts referred to in subsection (1)
(c) shall furnish a copy of the report to—

(a) the person from whom the property was seized;
and

(b) any other person who appears to the Clerk of
Courts to have an interest in the property.

25.—(1) Where property has been seized otherwise than
because it may afford evidence as to the commission of a
prescribed offence, any person who claims an interest in the
property may apply to the Judge for an order that the
property be returned to him.

(2) The following provisions of this section shall
apply in respect of the return of property referred to in sub-
section (1).

(3) Where application is made under subsection (1),
the Judge shall order the return of the property to the appli-
cant if the Judge is satisfied that—

(a) the applicant is entitled to possession of the prop-
erty;

(b) the property is not tainted property in relation to
a prescribed offence; and

(c) the person in respect of whose conviction, charging
or proposed charging the seizure was made, has
no interest in the property.

(4) Subject to section 26, the property shall be re-
turned to the person from whose possession it was seized
as soon as practicable after the end of a period of seventy-
two hours after seizure if at the end of that period an in-
formation had not been laid in respect of a prescribed
offence.

26.—(1) Subject to subsections (2) and (3), where prop-
erty is seized under section 23 otherwise than because it
may afford evidence as to the commission of a prescribed
offence and—
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(a) but for this subsection, the property would be
returned to a person as soon as practicable after
a particular period; and

(b) before the end of that period, a restraint order is
made in relation to the property,

it shall be dealt with in accordance with the restraint order
or with any other provision of this Act.

(2) If, at the time when a restraint order is made
against property referred to in subsection (1), the property
is in the possession of the Commissioner, the Commissioner
may apply to the Judge who made the restraint order for an
order that he retain possession of the property.

(3) The Judge may, if satisfied that there are reason-
able grounds for believing that the property may afford
evidence as to the commission of a prescribed offence, make
an order that the Commissioner retain the property for so
long as it is required as evidence as aforesaid.

(4) In any proceedings on an application under sub-
section (2), a witness shall not be required to answer any
question or to produce any document if the Judge is satisfied
that the answering of the question or the production of the
document may prejudice the investigation of, or the pro-
secution of a person for, an offence.

(5) Where an application for a restraint order has
been refused in relation to property referred to in sub-
section (1), and at the time of such refusal, the property is
in the possession of the Commissioner the property shall as
soon as practicable after the refusal, be returned to the per-
son from whose possession it was seized.

(6) Where property has been seized under section 23
and while the property is in the possession of the Commis-
sioner a forfeiture order is made in respect thereof, the
property shall be dealt with in accordance with the forfeiture
order.
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27.—(1) Where a person (in this section and section 28
called “the defendant”)—

(a)

has been convicted of a prescribed offence; or

(b) has been charged with a prescribed offence,

the Director of Public Prosecutions may apply to the Judge
for a restraint order against any realizable property held by
the defendant or by a person other than the defendant.

(2) An application for a restraint order may be made

ex parte and shall be in writing and be accompanied by an
affidavit stating—

(a) where the defendant has been convicted of a

(b)

(c)
(d)
(e

)

(2

prescribed offence, the prescribed offence for which
the defendant was convicted, the date of the con-
viction, the Judge before which the conviction was
obtained and whether an appeal has been lodged
against the conviction;

where the defendant has been charged with a
prescribed offence, the prescribed offence for which
he is charged and the grounds for believing that the
defendant committed the offence;

a description of the property in respect of which
the restraint order is sought;

the name and address of the person who is believed
to be in possession of the property;

the grounds for believing that the property is tainted
property in relation to the offence;

the grounds for believing that the defendant de-
rived a benefit directly or indirectly from the com-
mission of the offence;

where the application seeks a restraint order against
property of a person other than the defendant, the
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grounds for believing that the property is tainted
property in relation to the offence or is subject to
the effective control of the defendant;

(h) the grounds for believing that a forfeiture order or
a pecuniary penalty order may be or is likely to be
made under this Act.

28.—(1) Subject to this section, the Judge may, on the Refimint
application of the Director of Public Prosecutions, make a
restraint order against property if the Judge is satisfied that—

(a) the defendant has been convicted of a prescribed
offence or charged with a prescribed oﬁence, as the
case may be;

(b) where the defendant has been charged with a
prescribed offence, there are reasonable grounds

for believing that the defendant committed the
offence; .

(c) there are reasonable grounds for believing that the
property is tainted property in relation to the
prescribed offence of which the defendant has been
convicted or with which he has been charged or
that the defendant derived a benefit directly or
indirectly from the commission of the offence;

(d) where the application seeks a restraint order against
property of a person other than the defendant,
there are reasonable grounds for believing that the
property is tainted property in relation to the
prescribed offence of which the defendant has been
convicted or with which he has been charged or
that the property is subject to the effective control
of the defendant;

(e) there are reasonable grounds for believing that a
forfeiture order or a pecuniary penalty order is
likely to be made under this Act.
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(2) A restraint order may—

(a) prohibit the defendant or any other person from
disposing of, or otherwise dealing with, the property
or such part thereof or interest therein as is speci-
fied in the order, except in such manner as may
be specified in the order; and

(b) at the request of the Director of Public Prosecu-
tions, where the Judge is satisfied that the circum-
stances SO require—

() direct the Commissioner or such other
person as the Judge may appoint to take
custody of the property or such part thereof
as is specified in the order and to manage or
otherwise deal with all or any part of the
property in accordance with the directions
of the Judge; and

(i) require any person having possession of
the property to give possession thereof to
the Commissioner or to the person appoint-
ed under sub-paragraph (i) to take custody
of the property.

(3) A restraint order may be made subject to such
conditions as the Judge thinks fit and, without limiting the
generality of the foregoing, may make provision for meeting,
out of the property or a specified part of the property, all or
any of the following—

(@) the person’s reasonable living expenses (including
the reasonable living expenses of the person’s de-
pendants (if any)) and reasonable business ex-
penses;

(b) the person’s reasonable expenses in defending th.e
criminal charge and any proceedings under this
Act.

(4) In determining whether there are reasonal?le
grounds for believing that property is subject to the effective
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control of the defendant the Judge may have regard to the
matters referred to in section 19 (2).

(5) Where the Commissioner or other person ap-
pointed under subsection (2) (b) (1) is given a direction in
relation to any property, the Commissioner or the other
person may apply to the Judge for directions on any question
respecting the management or preservation of the property
concerned.

(6) An application under subsection (5) shall be
served upon all persons interested in the application or such
of them as the Judge thinks expedient and all such persons
shall be entitled to appear and be heard at the hearing.

(7) The Commissioner or person appointed under
subsection (2) (b) (i) shall, in acting on directions given by
the Judge, be deemed to have discharged his duty in the
subject matter of the application.

29.—(1) Before making an order under section 28, the Under-
Judge may require the Crown to give such undertakings as &i‘:ﬁ by
the Judge considers appropriate with respect to the pay-
ment of damages or costs, or both, in relation to the making
and execution of the order.

(2) For the purposes of this section, the Director of
Public Prosecutions may, after consultation with the
Attorney-General, on behalf of the Crown, give to the Judge
such undertakings with respect to the payment of damages
or costs, or both, as are required by the Judge.

30. Before making a restraint order, the Judge may Notice of
require notice to be given to, and may hear, any person who, 2gPliea
in the opinion of the Judge, appears to have an interest in the ;‘;3';‘
property, unless the Judge is of the opinion that giving such
notice before making the order would result in the disap-
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pearance, dissipation or reduction in the value of the
property.

31. A copy of restraint order shall be served on a person
affected by the order in such manner as the Judge directs or
as may be prescribed by rules of court.

32.—(1) A copy of a restraint order which affects regis-
tered land in Jamaica shall be registered with the Registrar
of the Supreme Court and with the Registrar of Titles who
shall record the particulars of the Order in Register Book
of Titles.

(2) A restraint order is of no effect with respect to
registered land unless it is so registered.

(3) Where particulars of a restraint order are regis-
tered as required by this section, a person who subequently
deals with the property concerned shall, for the purposes of
section 33, be deemed to have notice of the order at the time
of the dealing.

(4) The registration of a restraint order under this
section shall be exempt from the payment of fees under
the Registration of Titles Act and stamp duty under the
Stamp Duty Act.

33.—(1) A person who knowingly contravenes a restraint
order by disposing of, or otherwise dealing with, property
that is subject to the restraint order is guilty of an offence
and is liable—

(@) on summary conviction in a Resident Magistrate’s
Court—

() in the case of an individual to a fine not
exceeding one hundred thousand dollars or
to imprisonment for a term not exceeding
three years or to both such fine and impri-
sonment; or
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(i) in the case of a body corporate to a fine not
exceeding two hundred thousand dollars;

(b) on conviction on indictment in a Circuit Court—

(i) in the case of an individual to a fine or to
imprisonment for a term not exceeding seven
years or to both such fine and imprisonment;
or

(i) in the case of a body corporate to such
fine as the Court may impose.

(2) Where a restraint order is made against property
and—

(@) the property is disposed of or otherwise dealt with
in contravention of the restraint order; and

(b) the disposition or dealing was not for sufficient
consideration or not in favour of a person who
acted in good faith and without notice,

the Director of Public Prosecutions may apply to the Judge
for an order that the disposition or dealing be set aside.

(3) The Judge may, on the application of the Director
of Public Prosecutions under subsection (2)—

(@) set aside the disposition or dealing as from the day
on which the disposition or dealing took place; or

(b) set aside the disposition or dealing as from the day
of the order under this subsection and declare the
respective rights of any persons who acquired in-
terests in the property on or after the day on which
the disposition or dealing took place, and before
the day of the order under this subsection.

34.—(1) A restraint order remains in force until— onugf::m
(a) it is revoked under section 35 or 37; order.

(b) it ceases to be in force under section 36;
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(c) a forfeiture order or a pecuniary penalty order, as
the case may be, is made in respect of property
which is the subject of the order; or

(d) the property which is the subject of the order be-
comes forfeited to the Crown under any other
enactment.

(2) A restraint order shall cease to be in force in
respect of any property or interest therein or any part
thereof which is excluded from its application pursuant
to section 35 (5).

Review of Search Warrants

35.—(1) A person who has an interest in property that
was seized under a warrant issued pursuant to section 20 or
in respect of which a restraint order was made may, at any
time, apply to the Judge—

(@) for an order under subsection (5); or

(b) for permission to examine the property.

(2) An application under subsection (1) shall not be
heard by the Judge unless the applicant has given to the
Director of Public Prosecutions not less than three days’
notice in writing of the application.

(3) The Judge may require notice of the application
to be given to, and may hear, any person who, in the opinion
of the Judge, appears to have an interest in the property.

(4) On an application made under subsection (1) (a)
in respect of any property, the Judge may, after hearing the
applicant, the Director of Public Prosecutions or any other
person who is notified under subsection (3), act in accord-
ance with subsection (5).

(5) For the purposes of subsection (4) the Judge may
order that the property or any part thereof be returned to
the applicant or, in the case of a restraint order, revoke the
order or vary it to exclude the property or any interest there-
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in or any part thereof from the application of the order, or
make the order subject to such conditions as the Judge thinks
fit—

(@) if the applicant enters into a recognizance before the
Judge, with or without sureties, in such amount and
with such conditions, as the Judge directs, and
where the Judge considers it appropriate, deposits
with the Judge such sum of money or other valu-
able security as the Judge directs;

(b) if the conditions referred to in subsection (6) are
satisfied; or

(c) for the purpose of—

(i) meeting the reasonable living expenses of
the person who was in possession of the
property at the time the warrant was
executed or the order was made or any per-
son who, in the opinion of the Judge, has an
interest in the property and of the depend-
ants of that person;

(i) meeting the reasonable business or legal
expenses of a person referred to in sub-para-
graph (i).

(6) An order under subsection (5) in respect of
property may be made if the Judge is satisfied that—

(a) a warrant should not have been issued pursuant to
section 20 or a restraint order should not have
been made, in respect of the property;

(b) the applicant is the lawful owner of, or lawfully
entitled to possession of, the property and appears
innocent of any complicity in a prescribed offence
or of any collusion in relation to such offence; and

(c) the property will no longer be required for the pur-
pose of any investigation or as evidence in any
proceedings.
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(7) On an application to the Judge under subsection
(1) (b), the Judge may order that the applicant be permitted
to examine the property subject to such terms as appear to
the Judge to be necessary or desirable to ensure that the
property is safeguarded and preserved for the purpose for
which it may subsequently be required.

36.—(1) Subject to this section, a restraint order shall not
continue in force for a period of more than six months after
the date when the order is made unless, before the expira-
tion of that period, the Director of Public Prosecutions
applies to the Judge that made the order for an extension of
the period of operation of the order.

(2) Where the Director of Public Prosecutions ap-
plies for an extension of the period of operation of a restraint
order and the Judge is satisfied that—

(a) a forfeiture order may be made in respect of the
property concerned or part thereof; or

(b) a pecuniary penalty order may be made against a
person in relation to the property concerned,

the Judge may extend, for such further period as the Judge
may specify, the period of operation of the restraint order
and may make such other order as he considers appropriate
in relation to the operation of the order.

37—(1) Where the Judge is satisfied that property will no
longer be required for the purposes of—
(a) section 7 (forfeiture order on conviction) or section
14 (pecuniary penalty order on conviction);
(b) any other enactment providing for forfeiture;
(c) any investigation; or
(d) evidence in any proceeding,
the Judge shall on the application of the Director of Public

Prosecutions or any person having an interest in the property,
act in accordance with the following subsections.
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(2) The Judge may revoke any restraint order made
in respect of the property or cancel any recognizance entered
into pursuant to section 35.

_ (3) Where property has been seized under a warrant
issued under section 20 or where the property is under the
control of a person appointed pursuant to section 28 (2) (b)
(i), the Judge may—
(a) order that the property be returned to the person
from whom it was taken if that person’s possession
of the property is lawful;

(b) order that the property be returned to the lawful
owner or the person who is lawfully entitled to
possession of it if—

(i) the person from whom it was taken was not
lawfully entitled to possession of it; and

(i) the lawful qwner or the person lawfully
entitled to its possession is known;

(0) order that the property be forfeited to the Crown
if—
() possession of it by the person from whom it
was taken is unlawful; and

(i) the lawful owner or person lawfully entitled
to its possession is not known or cannot,
upon reasonable enquiry, be ascertained.

Production Orders and other Information Gathering Powers

38 —(1) Where— Production
(a) a person has been convicted of a prescribed offence on ordere
and a constable has reasonable grounds for suspect-
ing that any person has possession or control of a

document relevant to—

(i) identifying, locating or quantifying pro-
perty of the person who committed the
offence or to identifying or locating a docu-
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ment necessary for the transfer of such
property, or

(i) identifying, locating or quantifying tainted
property in relation to the offence; or

(iii) identifying or locating a document necessary
for the transfer of such tainted property; or

(b) a constable has reasonable grounds for suspecting
that a person has committed a prescribed offence
and that any person has possession or control of
a document referred to in paragraph (a),

the constable may apply to a Judge in Chambers in accord-
ance with subsection (2) for an order under subsection (4)
against the person suspected of having possession or control
of the document.

(2) An application under subsection (1) shall be made

ex parte and shall be in writing and be accompanied by an
affidavit.

(3) Where a constable applies for an order under
subsection (4) and includes in the affidavit a statement to the

effect that the constable has reasonable grounds for believing
that—

(a) the person who was convicted of the offence or who
is believed to have committed the offence, derived
a benefit directly or indirectly from the commission
of the offence; and

(b) property specified in the affidavit is subject to the
effective control of that person,

the Judge in Chambers may treat any document relevant to
identifying, locating or quantifying that property as a docu-
ment in respect of which an order may be issued under sub-
section (4), and for that purpose the Judge may have regard
to the matters referred to in section 19 (2).

(4) Where an application is made for an order
against a person, the Judge in Chambers may, subject to
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subsections (5) and (6), make an order requiring the person
to—

(a) produce to a constable any documents of the kind
referred to in subsection (1) that are in the person’s
possession or control; or

(b) make available to the constable for inspection, any
such documents as aforesaid.

(5) An order under subsection (4) (a) shall not be
made in respect of accounting records used in the ordinary
business of banking, including ledgers, day-books, cash
books and account books.

(6) A Judge in Chambers shall not make an order
under this section unless—

(a) the applicant or some other person has given the
Judge, either orally or by affidavit, such information
as the Judge requires concerning the grounds on
which the order is sought; and

(b) the Judge is satisfied that there are reasonable
grounds for making the order.

(7) An order that a person produce a document or
documents to the constable shall specify the time when,

and the place where, the document or documents are to be
produced.

(8) An order that a person make a document or
documents available to a constable for inspection shall
specify the time or times when the document or documents
is or are to be made available.

39.—(1) Where a document is produced or made avail- geope of
able to a constable pursuant to an order under section 38, police

powers
the constable may— dm&g&; pro-
(a) in the case of a document produced— gtr;le:.

(i) inspect it;
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(i) take extracts from it;
(iii) make copies of it; or
(iv) retain it if, and for so long as, its retention
is reasonably necessary for the purposes of
this Act; or

(b) in the case of a document made available—
(i) inspect it;
(ii) take extracts from it; or
(iii) make copies of it.

(2) Where a constable retains a document pursuant
to an order under section 38, the constable shall give to the
person to whom the order was addressed a receipt for the
document and a copy of the document certified by the con-
stable in writing to be a true copy of that document.

Bvdea- | 40.—(1) Where a document is produced or made avail-
gf in- able by a person pursuant to an order under section 38, the
ormation, - . .

production or making available of—

(a) the document; or

(b) any information, document or thing obtained as a
direct or indirect consequence of the production or
making available of the document,

is not admissible against the person in any criminal proceed-
ings except a proceeding for an offence under section 42.

(2) For the purposes of subsection (1), proceedings
on an application for a restraint order, a forfeiture order or
a pecuniary penalty order are not criminal proceedings.

(3) A person is not excused from producing or
making available a document when required to do so by an
order under section 38 on the grounds that the production
or making available of the document—

(a) might tend to incriminate the person or make the
person liable to a penalty; or
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(b) would be in breach of an obligation, whether im-
posed by law or otherwise, of the person not to dis-
close the existence or contents of the document.

41. The person who is required to produce a document to varia-
a constable may apply to a Judge in Chambers for a varia- produc-
tion of the order and if the Judge is satisfied that the docu- 2 °rde"-
ment is essential to the business activities of that person, the
Judge may vary the production order so that it requires the
person to make the document available to a constable for

inspection.

42.—(1) A person commits an offence against this Act if Failure
he— ply with
(a) without reasonable excuse, fails to comply with an tion.
order to produce a document to a constable or to

make it available to a constable for inspection;

(b) in purported compliance with such an order, pro-
duces or makes available a document which he
knows to be false or misleading in a material parti-
cular and he does not—

(i) indicate to the constable to whom the docu-
ment is produced or made available that it
is false or misleading; and

(i) provide to the constable such correct in-
formation as he has in his possession or as
he can reasonably acquire.

(2) A person is liable on summary conviction of an
offence under subsection (1)—

(a) in the case of an individual to a fine not exceeding
one hundred thousand dollars or to imprisonment
for a term not exceeding three years or to both such
fine and imprisonment; or

(b) in the case of a body corporate to a fine not exceed-
ing two hundred thousand dollars.
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Seerch 43.—(1) Where a constable has reasonable grounds for
warrant to -
facilitate  suspecting that— .
stiga- . . - .
tions, (a) in relation to a person convicted of a prescribed

offence, a document of a kind referred to in section
38 is in any premises; or

(b) a person has committed a prescribed offence and
such a document is in any premises,

the constable may apply to a Judge in Chambers for a war-
rant under subsection (2) to search the premises.

(2) Subject to subsections (3) and (4), a Judge may,
on an application made under subsection (1), issue a warrant
authorizing a constable named in the warrant with such
assistance as may be necessary and reasonable to—

(a) enter the premises;

(b) search the premises for such documents as afore-
said; and

(c) seize and detain any document found in the course
of the search that, in the opinion of the constable,
is likely to be of substantial value (whether by itself
or together with other documents) to the investiga-
tion in respect of which the application is made.

(3) A Judge in Chambers shall not issue a warrant
under subsection (2) unless he is satisfied that—

(a) a production order has been made in respect of the
document and has not been complied with;

(b) a production order in respect of the document
would be unlikely to be effective because there are
reasonable grounds for suspecting that such a pro-
duction order would not be complied with;

(c) the document involved cannot be identified or
described with sufficient particularity to enable a
production order to be made in respect thereof;

(d) it is not practicable to communicate with any per-
son having the power to grant entry to the premises;
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(e) entry to the premises will not be granted unless a
warrant is produced; or

(f) the relevant investigation might be seriously preju-
diced unless the constable is granted immediate
access to the document without notice to any
person.

(4) A search warrant shall not be issued under sub-
section (2) unless—

(a) the applicant or some other person has given the
Judge, either orally or by affidavit, any further in-
formation that the Judge requires concerning the
grounds on which the warrant is sought; and

}('b) the Judge is satisfied that there are reasonable
grounds for issuing the warrant. '

(5) A search warrant issued under subsection (2)
shall state—
(a) the purpose for which it is issued, including a refer-
ence to the prescribed offence that has been, or is
believed to have been, committed;

(b) whether entry is authorized to be made at any time
of the day or night or during specified hours of the
day or night;

(c) a description of the kind of documents authorized
to be seized; and

(d) thedate, not being later than twenty-eight days after
the day of issue of the warrant upon which the war-
rant ceases to have effect.

(6) Where a constable enters premises in execution
of a warrant issued under this section, he may seize and
retain—

(@) any document, other than items subject to legal

privilege, which is likely to be of substantial value
(whether by itself or together with other documents)
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to the investigation for the purpose of which the
warrant was issued; and

(b) anything that the constable believes, on reasonable
grounds, will afford evidence as to the commission
of a criminal offence.

(7) In this section—

(@) the expression “items subject to legal privilege”
means—
(i) communication between an attorney-at-law
and his client; and

(i) communication made in connection with
or in contemplation of legal proceedings and
for the purposes of those proceedings,

being communication which would in legal pro-
ceedings be protected from disclosure by virtue of
any rule of law relating to the confidentiality of
comunication;

(b) “premises” includes any place and in particular any
building, receptacle or vehicle.

Monitoring Orders

Monioring 44 —(1) The Director of Public Prosecutions may apply
to a Judge in Chambers in accordance with subsection (3)
for an order (in this section called a “monitoring order”)
directing a financial institution to give information to a con-
stable named by the Director of Public Prosecutions in the
application.

(2) The constable referred to in subsection (1) shall
be a constable designated in writing by the Commissioner.

(3) An application under subsection (1) shall be made
ex parte and shall be in writing and be accompanied by an
affidavit. :

(4) A monitoring order shall direct a financial in-
stitution to disclose information obtained by the institution
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about transactions conducted through an account held by
a particular person with the institution. :

(5) A monitoring order shall apply in relation to
transactions conducted during the period specified in the
order, being a period commencing not earlier than the day
on which notice of the order is given to the financial institu-
tion and ending not later than three months after the date
of the order.

(6) A Judge shall not make a monitoring order un-
less he is satisfied that there are reasonable grounds for sus-

pecting that the person in respect of whose account the in-
formation is sought—

(a) has committed, or is about to commit a prescribed
offence;

(b) was involved in the commission, or is about to be
involved in the commission of, a prescribed offence;
or

() has benefited directly or indirectly, or is about to
benefit directly or indirectly, from the commission
of a prescribed offence.

(7) A monitoring order shall specify—

(a) the name or names in which the account is believed
to be held;

(b) the class of information that the institution is re-
quired to give; and

(c) the name of the constable_to whom the information
is to be given and the manner in which it is to be
given.

(8) A financial institution that is notified of a moni-
toring order and. knowingly—

(a) contravenes the order; or

(b) provides false or misleading information in puf-
ported compliance with the order,



E/NL.1996/29-30

Page 48

Monitoring
orders not
to be dis-
closed.

is guilty of an offence and is liable on summary conviction
in a Resident Magistrate’s Court to a fine not exceedmg two
hundred thousand dollars.

(9) A reference in this section to a transaction con-
ducted through an account includes a reference to—

- (a) the making of a fixed term deposit;

(b) in relation to a fixed term deposit, the transfer of
the amount deposited or any part thereof at the
end of the term; and

(c) the opening, existence or use of a deposit box held
by the institution.

~ 45.—(1) A financial institution that is, or has been, sub-
ject to a n}onitoring order shall not disclose the existence or
the operation of the order to any person except—

(a) an officer or agent of the institution, for the pur-
pose of ensuring that the order is complied with;

(b) an attorney-at-law, for the purpose of obtaining
legal advice or representation in relation to the
order.

(2) A person referred to in subsection (1) (a) and (b)
to whom disclosure of the existence or operation of a moni-
toring order has been made and a constable referred to in
subsection (1) of section 44 shall not—

(a) disclose the existence or operation of the order
except to another person referred to in that subsec-
tion for the purposes of —

(i) the performance of that person’s duties, if
the disclosure is made by the constable re-
ferred to in section 44 (1);

(i) ensuring that the order is complied with or
obtaining legal advice or representation in
relation to the order, if the disclosure is
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made by an officer or agent of the institu-
tion; or '

(iii) giving legal advice or making representa-
tions in relation to the order, if the dis-
closure is made by an attorney-at-law; or

(b) make a record of, or disclose, the existence of the
operation of the order in any circumstances even
when he ceases to be a person referred to in sub-
section (1).

(3) Nothing in subsection (2) prevents the disclosure
by a person referred to in subsection (1) (b) of the existence
or operation of a monitoring order—

(a) for the purposes of, or in connection with, legal
proceedings; or

(b) in the course of proceedings before a court.

(4) A person referred to in subsection (1) (b) shall
not be required to disclose to any court the existence or
eperation of a monitoring order.

» (5) A person who contravenes subsection (1) or (2)

is: guilty of an offence and is liable on summary conviction
in-a Resident Magistrate’s Court—

(a) in the case of an individual, to a fine not exceeding

one hundred thousand dollars er to imprisonment

for a term not exceeding three years or to both
such: fine and imprisonment;

(b) in the case of a body corporate, to a fine not
exceeding two hundred thousand dollars.

(6) A reference in this section to disclosing the
existence or operation of a monitoring order to a person
includes: a: reference: to-disclosing information to the person
from: which that person could reasonably be expected to
infer the existence or operation of the monitoring order.
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Retention. 46.—(1) Subject to this section and section 47, a financial

of records

of financial institution shall retain in its original form for the minimum

institu-

tions. retention period applicable to the document—

(a) a document that relates to a financial transaction
carried out by the financial institution in its
capacity as such and, without limiting the gener-
ality of the foregoing, includes a document that
relates to—

@)

(ii)

(iii)

(iv)

v)

(vi)

the opening or closing by a person of an
account with the institution,

the operation by a person of an account
with the institution;

the opening or use by a person of a depos1t
box held by the institution;

the telegraphic or electronic transfer of
funds by the institution on behalf of a
person to another person;

the transmission of funds between Jamaica
and a foreign country or between foreign
countries on behalf of a person; or

an application by a person for a loan from
the institution, where a loan is made to the
person pursuant to the application; and

(b) a document that relates to a financial transaction
carried out by the financial institution in its capa-
city as such that is given to the institution by or on
behalf of the person, whether or not the document
is signed by or on behalf of the person.

(2) For the purposes of this section, the expresswn
“minimum retention period” means— Lo

(a) where the document relates to the opening of an
account with the institution, the period of five
years after the day on which the account is closed;
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(b) where the document relates to the opening by a
person of a deposit box held by the institution, the
period of five years after the day on which the
deposit box ceases to be used by the person; and

(¢) in any other case, the period of five years after the
day on which the transaction takes place.

(3) Subsection (1) does not apply to a financial trans-
action document that relates to a single deposit, credit, with-
drawal, debit or transfer of an amount of money that does
not.exceed two hundred thousand dollars or such larger
amount as may be prescribed for the purposes of this sub-
section.

(4) A financial institution required to retain docu-
ments under this section shall retain them in such manner
that makes retrieval of the information contained in the

documents or, as the case may be, the documents, reason-
ably practlcable

(S) A ﬁnancml institution that contravenes subsection
(1) or (4) is guilty of an offence and is liable, on summary
conviction in a Resident Magistrate’s Court to a fine not
exceedmg two hundred thousand dollars

(6) Nothing in this section limits any other obliga-
tion of a financial institution to retain documents.

47.—(1) A financial institution shall maintain a register Register

of documents released under subsection (2). of original

: ments.
(2) Where a financial institution is required to re-

lease the original of a document before the end of the mini-

mum fetention period applicable to the document, the

institution shall retain a complete copy of the document until

the period has ended or the original document is returned,

whichever first occurs.

" . (3) A financial institution that contavenes subsec- .
tion (1) or (2) is guilty of an offence and liable on summary
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Communi-
cation of
informa-
tion to

law enforce-
ment
authori-
ties.

In
tation.

conviction in a Resident Magistrate’s *Gourt to a fine not
exceeding two hundred thousand dollars.

43.—(1) Where a financial institution has information
about :an :account held with the institution -and the institu-
tion has reasonable grounds for believing that the informa-
tion— :

(@) may be relevant to an investigation-of,-or the prose-
cution of, a-person for a prescribed offence; or

(b) would otherwise be of ‘assistance in the enforcement
of this Act or any regulations made hereunder,

the institution may give the information to a constable or
the Director of Public Prosecutions.

(2) No action, suit or proceedings shall lic against—
(a) a financial institution; or
(b) a person who is an officer, agent or employee of the
institution acting in the execution of his Quties as
such,
in relation to an action taken by the institution or person
pursuant to subsection (1).

49. For the purposes of sections-44 to 48, “financial dnsti-
tution” means—

(a) a bank licensed under the Banking Act;

(b) a financial institution licensed under the Financial
Institutions Act;

(c) a building society registered under the Building
Societies Act;

(d) a society registered under the Co-operative Secieties
Act;

{e) an insurance company registered under ithe In-
surance Act.
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ParT V Genernl

50.—(1) A person who has an interest in property against Appeals.
which a forfeiture order is made may appeal against that
order—

(a) in the case of a persan convicted of the prescribed
offence in respect of which the order was made,
in ‘fhe same manner ‘as if :the order were or -were
-part-of a-sentenceiimposed on that person in respect -
of that offence; or

(b) in any other case, in the same manner as sif the
person had been convicted of the prescribed offence
in respect of which the order ‘was made and the
order were, or were part of, a sentence imposed-on
‘that person in respect of that-offence.

42) A-person-against whom a pecuniary penalty order
or an order under section 12 is made may appedl against
that-order in the same manner as if it were, or were a part of,
a sentence impased-on that person in respect-of the person’s
conviction of a prescribed offence.

(3) Where a court—
{a) .makes .a pecuniary penalty order; .and

(b) makes an order under section 19 (3) declaring ‘that
particular property is available to satisfy the order,

a person who has an interest in the property may appeal
against the order referred to in paragraph (b) in the same
manmner as if .the person had been.convicted of the prescribed
offence in reliance on which the order was made and the
order were,-or were part-of,.a sentence imposed .on the-person
in respect -of :that offence.

(4) On an appeal against a forfeiture order, a pecuni-
ary penalty order or an order referred %o -in stbsection (3)
(b), the order may be confirmed, discharged or varied.
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(5) Nothing in this section 'shall be taken to affect any
right of appeal that a _person would have apart from thls
section. _
,‘::";"g; 51. The Minister may, by order subject to afﬁrmatxve

Schedule.  resolution, amend the Schedule. -

Compen- 52. —(1) Where a Judge refuses an apphcauon for a for-
feiture order or a pecuniary penalty order, the Judge shall,
on the application of a person who held realizable property,
order that compensation be paid to that person if the re-
qulrements of subsection (2) are fulfilled.

~ (2) The Judge shall order payment of compensation
if the Judge is satisfied that—

(a) there has been some serious default in the investi-
gation or conduct of the matter and that, but for
that default, the application would not have been
instituted or continued; and

(b) the applicant has suffered substantial loss in con-
sequence of anythmg done in relation to"the
property by or in pursuance of an order of the
Judge under section 28.

(3) The amount of compensatlon payable under
this section is such amount as the Judge thinks just in all the

c1rcumstances

(4) Compensatxon payable under thlS scctlon shall
be paid out of the Consolidated Fund. :

ﬁ;g:la- 53.—( 1) The Mmlster may make regulations generally for
giving effect to the provisions of this Act, and in ‘particular,
but without prejudice to the generality of the foregoing, may
make regulations prescribing anything requiréd by this At
to be prcscnbed »

- (2) chulatlons made under subsectxon (1) shall be
subject to affirmative resolution. _
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- 54, Where— Dot Costs.
(a) a person brings, or appears at, proceedings before a
- Judge under this Act in order to—
(i) prevent a forfeiture order, pecuniary penalty
- order; an order under section’ 12 or a
restraint order from being made: or

(i) have property of that person excluded from
a forfejture order, pecuniary penalty order
“or restraint order; '

(b) the person is successful in those proceedings; and

(c) the Judge is satisfied that the person was not in-
volved in any way in the commission of the offence
in respect of which the relevant order was sought or
made,

the Judge may order the Crown to pay all costs reasonably
incurred by that person in connection with the proceedings
or such part of those costs as the Judge may determine.

55. Except as otherwise provided in this Act any question standard
of fact to be decided by a Judge on an application under this °f P%
Act shall be decided on the balance of probabilities.

56. Nothing in this Act shall prejudice, limit or restrict— Savings.

(@) the operation of any other enactment which pro-
vides for the forfeiture of property or the imposition
of penalties or fines;

(b) the remedies available to the Crown (apart from
this Act) for the enforcement of its rights and the
protection of its interests; or

(c) any power of search or any power to seize or detain
property which is exercisable by a constable apart
from this Act.

SCHEDULE (Section 2)
List of prescribed. offences
1. Producing, manufacturing, supplying: or otherwise. dealing in any
dangerous drug in contravention of the Dangerous Drugs Act.

2. Transporting or storing a dangerous drug where possession of that
drug contravenes thie Dangerous Drugs Act.

3. Importing or exporting a dangerous drug in contravention of the
Pangerous Drugs Act.

4. Aiding, abetting, counselling or procuring the commission of any
_ of the offences specified in paragraphs 1 to 3.

. tS. 3Cbaspiry to- commit' any- of the offénces specified in paragraphs
o 3.
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PaRT III. Requests by Foreign States
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Assistance in part or subject to conditions.
Postponement of execution of requests.
Execution of requests.

Assistance in relation to taking of testimony and production of
documents.

Privileges of witnesses.

Requests for production of judicial or official records.
Requests by a relevant foreign state for search and seizure.
Confidentiality of information or evidence, etc.

Requests for giving of evidence by inmate at hearing in foreign
state.

Requests for assistance re investigations in relevant foreign state.

Request by foreign state for enforcement of orders.

Request by foreign state for warrants for search and seizure in

respect of tainted property.
Request by foreign state for restraint order.

Service of documents.

PART IV. General
Apﬁﬁé&ti&n of the provisioné of this Act to foreign state
Regulations.
Rules of Court..
Repeals.

Scmabm.n



E/NL.1996/29-30

Page 58

No. 5—1995

I assent,

[LS]

H. F. CooOKE,

Governor-General.,

13th day of March, 1995.

AN ACT to Provide for mutual legal assistance in criminal
matters between Jamaica and other States, and for con-

nected purposes.

[ The date notified by the Minister ]
bringing the Act into operation

BE 1T ENACTED by The Queen’s Most Excellent Majesty,
by and with the advice and consent of the Senate and House
of Representatives of Jamaica, and by the authority of the
same, as follows: —

PART 1. Preliminary

1. This Act may be cited as the Mutual Assistance
(Criminal Matters) Act, 1995, and shall come into operation
on a date to be appointed by the Minister by notice pub- meat.
lished in the Gazette.

Short
title and
commence—
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Interpre- 2, In this Act—

“Central Authority” means the Minister responsible for
justice or any person designated by him for the
purpose of performing such functions or duties of
the Central Authority as may be specified in the

instrument of designation;

“criminal investigation”” means an investigation into an
offence;

“criminal matter” includes a criminal matter relating
to— v
(a) revenue;

(b) the forfeiture or confiscation of property
in respect of a prescribed offence;

. (c) the imposition or recovery of a pecuniary
penalty in respect of a prescribed offence;

(d) the restraining of dealings in property or
~ the freezing of assets that may be for-
feited or confiscated, or that may be

needed to satisfy a pecuniary penalty
imposed in respect of a prescribed offence;

‘“criminal proceeding” in relation to an offence,
means— _
(a) a trial of a person for the offence;
(b) any proceeding to determine whether any
person should be tried for an offence; or
(c) the preferment of a voluntary bill of indict-
ment;
. “designated Commonwealth state” means a Common-
~wealth state designated by the Minister in an

order made under section 31 (1) for the purposes of
of this Act;
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“foreign forfeiture order” means an order made under
the law of a relevant foreign state for the for-
feiture or confiscation of property in respect of
a prescribed offence;

“foreign inmate” means a person who is being held in
custody pending trial or sentence for, or is under
a sentence of imprisonment for, an offence against
a law of a foreign state, but does not include a
person who is at large after having escaped from
lawful custody;

“foreign pecuniary penalty order” means an order made
under the law of a relevant foreign state, imposing
a pecuniary penalty in respect of a prescribed
offence;

“foreign state” means—
(a) a designated Commonwealth state; or

(b) a treaty state;

~ “inmate” means— _
(a) any person whether convicted or not, under
detention in any adult correctional centre or

remand centre, as defined in the Corrections
Act;

(b) any person who, though serving a term of im-
prisonment in an adult correctional centre, is
permitted pursuant to the Corrections Act to
be temporarily absent from such centre; or

(c) any parolee as defined in the Parole Act;

“judicial records” means judgements, orders and
flecisions of courts and other documents held by
Judicial authorities; '
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“offence” means an offence against the law of Jamaica
or the law of a relevant foreign state;

“official records” means documents held by agencies or
departments of government.

“police officer’” means a member of the Jamaica Con-
stabulary Force;

“prescribed offence” means—

(a) a prescribed offence as defined in the Drug
Offences (Forfeiture of Proceeds) Act, 1994;

(b) an offence against the law of a relevant foreign
state which involves—
(i) the production, manufacture, supply
of or other dealing in dangerous
drugs;

(ij) the transportation, storage, importa-
tion or export of dangerous drugs,

and aiding, abetting, counselling, procuring or
conspiring as to, the commission of any such
offence;

“realizable property” has the same meaning as in the
Drug Offences (Forfeiture of Proceeds) Act, 1994;

“record” means any material on which data are re-
corded or marked and which is capable of being
read or understood by a person or a computer
system or other device;

“relevant foreign state” means a foreign state which
makes a request to Jamaica or to which Jamaica
makes a request;

“relevant treaty” means a treaty, convention or other
international agreement (whether made before or
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after the commencement of this Act) that is in force
and to which Jamaica is a party, the purpose of
which is to provide for mutual legal assistance in
criminal matters;

“restraint order” means an order made pursuant to
section 29 in relation to property located in Ja-
maica, the owner of which has been charged with
or convicted of a prescribed offence;

“tainted property” means—

(a) property used in, or in connection with,
the commission of a prescribed offence;
or

(b) property derived, obtained or realized di-
rectly by the person convicted from the
commission of a prescribed offence;

“treaty state” means a state that is a party tc a relevant
treaty and in respect of which an order under
section 31 (2) is in force.

3. Nothing in this Act shall be construed so as to abro-
gate or derogate from any arrangement or practice respect-
ing co-operation between Jamaica and a foreign state or
organization, as the case may be.

PArT II. Requests by Jamaica

4—(1) The Central Authority may request the assistance
of a foreign state in respect of investigations and proceedings
in relation to a criminal matter.

(2) Assistance as referred to in subsection (1) is solely
for the criminal law enforcement authorities.

Preserva-
tion of in
formal
arrange-
mems,

Requests by

Jamaica.
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l?.festxidﬁfon S.~—(1) Where, pursuant to a request under this Act by
;,,;3:;‘.;_0, the Central Authority for assistance, any evidence or
information  information is obtained or any documents or other articles

docoments  are produced—

or articles :

produced. (a) the evidence or information so obtained shall not,
without the prior consent of the relevant foreign
state, be admitted or otherwise used for any pur-
poses other than those stated in the request;

(b) the documents or other articles so produced shall
not, without the prior consent of the relevant
foreign state, be used for any purposes other than
those stated in the request.

(2) The restriction specified in subsection (1) (a) shall
not apply in the case of the prosecution of a person for the
offence of perjury in relation to the giving of the evidence
referred to in that subsection.

Effect of 6. A person who—

service of

g&f:sﬁnﬁtnto (a) pursuant to a request by the Central Authority
requeat| by under this Act, is served with a summeons to appear

as a witness in Jamaica; and

(b) fails to comply with the summons,

shall not, by reason of such failure, be liable to any penalty
or measure of compulsion in Jamaica notwithstanding any
contrary statement in the summons.

Request by 7.—(1) Where a criminal proceeding has commenced in
T e for Jamaica and the Central Authority is of the opinion that a
of foreign  foreign inmate is capable of giving evidence relevant to the
Witess in proceeding, the Central Authority may request the ».foreign-
state in which the inmate is being held to authorize the
attendance of that inmate at a hearing in connection with

the proceeding.
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~.(2) Where an investigation relating to a criminal mat-

ter has commenced in Jamaica and the Central Authority

is of the opinion that a foreign inmate is capable of giving

assistance in relation to the investigation, the Central

‘Authonty may request the foreign state jn which the foreign
inmate is being held to authorize the removal of that inmate

to Jamaica for the purpose of glvmg ass1stance in.relation

to the investigation.

~ (3) Where the Central Authority makes a request
under subsection (1) or (2), the Central Authority may
make arrangements with the appropriate authority of the
relevant foreign state for the purposes of—

(a) thé removal of the‘person to Jamaica;
(b) the custody of the person while in Jamaica;

(c) the return of the person to the relevant foreign
state; and

(d) such other matters as may be relevant.

8.—(1) Where the Central Authority is satisfied that acust for
arrangements are being made with the appropriate authority of forﬂgny
of a relevant foreign state in respect of a foreign inmate for
the purposes specified in paragraphs (a) to (d) of section
7 (3), the Central Authority may apply in the prescribed
manner to a Resident Magistrate for the issue of a warrant
under this section.

(2) No warrant may be issued under this section in
respect of a foreign inmate unless that inmate has consented
‘to being removed to Jamaica for the purposes stated in the
request.

(3) The effect of the warrant shall be to authorize—
(a) the bringing of the foreign inmate to Jamaica;
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'(b) the taking of the foreign inmate to, and thé:deten-
- tion in custody of that inmate at, such place or
places in Jamaica as are specified in the warrant;

(c) the return of the forelgn inmate to the relevant
forelgn state.

(4) Where a warrant has been isstied in respect of a
foreign inmate under this section, that inmate shall be
deemed to be in legal custody at any time when the inmate
is being taken under the warrant to or from J. amalca or being
kept in custody under the warrant.

(5) A person authotized by or for the purposes of the
warrant to take the foreign inmate to or from any place or
to keep that inmate in custody shall have all the powers,
authority, protection and privileges of a constable under any
law in force in Jamaica.

(6) If the foreign inmate escapes or is unlawfully at
large, that inmate may be arrested without warrant by a con-
stable and taken to any place to which he may be taken under

~ the warrant issued under this section.

(7) The Central Authority shall return a person
brought to Jamaica pursuant to a request under section 7
to the relevant foreign state—

(a) if the person is serving a sentence, no later than the
date immediately preceding the date of expiration
of the sentence; or

(b) in any other case, no later than the date of expira-
tion of the period in respect of which arrangements
were made for him to be kept in custody in Jamaica.

ggwp:ﬁ? 9.—(1) Subject to subsection (2), where a person is in
leges re Jamaica pursuant to a request under séction 7 or to give

broushtto  €vidence in a criminal proceeding or to give assistance in
Jamaica. ’ : ,
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relation to-an investigation pursuant to a request (other than
a request under section 7) by the Central Authority for assist-
ance under this Act, that person shall not— |

(a) be detained, prosecuted or pumshed in Jamaica

for any offence that is alleged to have been com-
mitted, or that was committed, before the person’s

. departure from the relevant foreign state pursuvant

to the request;

(b) be sub]ected to any civil suit in respect of any act
-or omission of the person that is alleged to have

- occurred or that occurred, before the person’s
“departure from the relevant foreign state pursuant

to the request, being a civil suit to which the person
could not be subjected if the person were not 1n
Jamaica; or

(c) be reqmred to give evidence in any proceeding or

to assist in any investigation in Jamaica other than
the proceeding or investigation to which the
request relates; or

(d) be required, in the proceeding to whlch the

request relates (if any)—

(i) to answer any question; or

(ii) to produce any document or article,
that the person would not be required to answer
or to produce in a proceeding in the relevant

foreign state or in Jamaica relating to a criminal
matter.

(2) Subsection (1) shall cease to apply to a person if—
(a) during a period of ten days from the date on which

the person has been notified in writing that his
presence is no longer required in Jamaica or such
other period as may be prescribed in relation to a
relevant foreign state, the person has had the
opportunity of leaving Jamaica and has remained
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* in Jamaijca otherwise than for the purpose to wlnch
the request relates; or v

(b) the person returns voluntarily to Jamaica after
having left. . :

Status of 10.~~(1) Where a person has come to Jamaica pursuant
ented . to a request under section 7, then for purposes of this Act,
afterde-  the person shall be taken to be in Jamaica pursuant to the
mfrele; request for any period during which the person remains in
sate. | © Jamaica for the purpose of being tried for a criminal offence

in Jamaica that the person is alleged to have committed

after the person’s departure from the relevant foreign state.

(2) Without hmltmg the generality of subsection (1),
the person shall be kept in such custody as is specified in a
warrant issued under section 8.

Release of 11. Wherc—- _

certain per-

request by (a) a person is being held in custody in accordance
forsign - with a warrant issued under section 8; and

(b) the relevant foreign state from which the person
was brought requests in writing the release of that
person from custody,

the Central Authority shall in writing direct that the person
be released from custody and the person shall be released
in accordance with such direction.

Arrestof 12.—(1) A police officer may, without warrant, arrest a
pereon™® person if the police officer has reasomable grounds for
from gy,  believing that the person—

(2) has been brought to Jamaica pursuant to a request
~under section 7; and

(b) has escaped from lawful custody while in Jamaica
. pursuant to the request.
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(2) A person who is arrested pursuant to subsection
(1) shall be returned to custody.

- 13.—(1) The Central Authority may, in its discretion,
request an appropriate authority of a foreign state to make
arrangements for the enforcement of—

(a) an order made by a court in Jamaica under a law
in force in Jamaica with regard to the forfeiture
of property that is believed to be located in the
foreign state;

(b) a pecuniary penalty order or other order made by
a court in Jamaica under the Drug Offences (For-
feiture of Proceeds) Act, 1994, where some or all
of the property available to satisfy the order is
believed to be located in the foreign state;

(c) a restraint order made by a court in Jamaica
against property that is believed to be located in
the foreign state.

(2) Where a person has been convicted of a pre-
scribed offence in Jamaica, the Central Authority may, in
its discretion; request an appropriate authority of a foreign
state to—

(a) obtain, on behalf of the Central Authority, the
issue of an order similar to an order referred to in
subsection (1) (a) or (b), in relation to property
that is believed to be located in that foreign state;
and

- (b) make arrangements for the enforcement of any
order so made.

14. Where a criminal proceeding has commenced in
Jamaica in relation to a criminal offence, the Central
Authority may, in its discretion, request an appropriate

Request by
Jamaica for
issue of
ordersin
foreign

authority of a foreign state to obtain the issue, in respect of state.
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the offence, of a warrant, order or other instrument similar
in nature to—
(a) a search warrant for property speclﬁed in the
request, or
(b) a restraint order in respect of property,

ParT III Requests by Forez‘gn_‘;i'tates

Provision 15.—(1) Assistance may be provided to a foreign state,

:fmmuntde, on request, in accordance with this Part.
this Part.

(2) Assistance provided under this Part shall be in

respect of investigations and proceedings in relation to a
criminal matter and such assistance may be provided as

aforesaid—

(@) to the foreign state which makes a request for the
purposes only of the criminal law enforcement

authorities in that state; and

(b) only if criminal proceedings have been instituted
in that state or if there is reasomable cause to
believe that an offence in respect of which such
proceedings could be instituted, has been or is

likely to be committed.

(3) Assistance under this Part may be provided in
relation to—
(a) the location and identification of persons and
objects;
(b) the examination and taking of testimony of wit-
nesses; .
(c) the production of—

(i) documents and other records, including
judicial or official records; and

(ii). other articles;
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G

(d) the making of arrangements for persons to give

(e

®
@®

)

()

evidence or assist investigations;

the temporary transfer of persons in custody for
the giving of testimony;

the carrying out of search and seizure;
the service of documents; v

the restraining of dealings in property, or the
freezing of assets that may be forfeited or that may
be needed to satisfy orders which are similar to
pecuniary penalty orders imposed in respect of a
prescribed offence;

the tracing, seizure and forfeiture of property that
may be subject to a forfeiture order in force for
the time being in relation to a prescribed offence in
the foreign state which makes a request;

such other matters as may be included in an agree-
ment or arrangement in force between Jamaica and
a foreign state.

{4) Requests made by a foreign state shall be made
in writing to the Central Authority and shall contain such
of the particulars set out in the Schedule as the Central
Authority may require, but without prejudice to the require-
ment for such additional information as may be considered
necessary for the purpose of giving effect to the request.

16.—(1) A request for assistance under this Act made by
a foreign state—

(a) shall be refused if, in the opinion of the Central

Authority—

(i) compliance with the request would contra-
vene the provisions of the Constitution, or
prejudice the security, international rela-
tions or other essential public interests of
Jamaica; '

Grounds for
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(i) there are substantial grounds for believing
that compliance with the request would
facilitate the prosecution or punishment of
a person affected by the request on account
of the person’s race, religion, nationality or
political opinions or, for any of the fore-
going reasons, would cause prejudice to
such person; 7 ,

(i) the request relates to an offence under
military law only or under a law relating
to military obligations; ,

(iv) the request relates to conduct in respect of
which the person accused or suspected of
having committed an offence has been con-
victed or acquitted by a court in Jamaica;

(v) the steps required to be taken in order to

~ comply with the request cannot be legally
taken in Jamaica in Ttespect of criminal
matters arising in Jamaica;

(vi) the request relates to an offence or proceed-

- ings of a political character not being an
offence included in any relevant treaty to
‘which Jamaica and fhe relevant foreign
state are parties and which imposes on ‘the
parties thereto an obligation either to
extradite or prosecute & person accused. of
that offence;

(vi) any confidentiality requested in relation to
information or evidence furnished by

. Jamaica would not be protected by the
relevant foreign state;
{b) may. be refused if, in the opinion of the Central
Authority—

() the request relates to conduct which would

not constitute an offence under any law in

force in Jamaica;
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(ii) the use of information or evidence furnished
by Jamaica would not be restricted by the
relevant foreign state to the purposes stated
in the request.

(2) The Central Authority shall forthwith notify the
relevant foreign state of the refusal of a request and of the
ground under subsection (1) on which the request was
refused.

17. Assistance in response to a request may be pro-
vided—
(@) in relation to the whole request or such part there-
of as the Central Authority may determine; or

(b) subject to such conditions as the Central Authority
may determine.

18.—(1) The Central Authority may postpone the
execution of a request if such execution is likely to interfere
with an investigation or proceeding in Jamaica or for any
other reason which, in the opinion of the Central Authority,
justifies such postponement.

(2) The relevant foreign state shall be notified forth-
with of any postponement referred to in subsection (1) and
of the proposed date of execution.

19.—(1) Subject to the provisions of this Act, requests to
Jamaica shall be executed in accordance with the relevant
laws in force in Jamaica and the procedures applicable
under those laws.

(2) Where a request contains particulars of pro-
cedures to be followed in the execution of a request, those
procedures shall be followed to the extent possible under the
relevant Jaws in force in Jamaica.

Assistance

in or
ject to

conditions.

ment of
execution
of requests.

Execution
of requests.
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20.—(1) Subject to the provisions of this Act, where a
request is made to Jamaica for—

(a) the taking of evidence; or

(b) the production of documents (other than judicial
or official records referred to in section 22) or other
+ articles,

the Central Authority may, in its discretion, in writing
authorize the taking of the evidence or the production of
the documents or other articles, and the transmission of the

. evidence, documents or other articles to the relevant foreign
* state.

(2) Where the Central Authority authorises the
taking of evidence or the production of documents or other
articles under subsection (1), a Judge of the Supreme Court
or a Resident Magistrate—

(a) 1n the case of a request for the taking of evidence,
may take the evidence on oath of each witness
appearing before the Judge or Resident Magistrate

to give evidence in relation to the matter; and
shall—

(i) cause any evidence so taken to be put in
* writing and certify that it was so taken; and

(ii) cause the writing so certified to be sent to
the Central Authority;

(b) may, in the case of a request for the production of
documents or other articles, require such pro-
duction and shall send to the Central Authority
any articles so produced or any such documents
or copies thereof, and shall certify that—

(i) the documents or articles so sent are the
documents or articles produced to the
Judge or Resident Magistrate; or
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(i) any copies of documents are true copies of
documents so produced.

(3) The Judge of the Supreme Court or the Resi-
dent Magistrate conducting a proceeding under subsection
2)—

(a) may, subject to section 22, order any person to
attend the proceeding and to give evidence or to
produce any documents or other articles at that
proceedings;

(b) may permit—
(i) the relevant foreign state;

(ij) the person to whom the proceeding in that
state relates; and

(ii) any other person giving evidence or pro-
ducing documents or other articles at the
proceeding,

to have legal representation during the proceeding;

(c) shall afford to the person referred to in paragraph
(b) (i) facilities to examine in person or by his
legal representative, any person giving evidence
at that proceeding.

(4) A certificate by the Judge of the Supreme Court
or the Resident Magistrate under subsection (2) shall state
whether, when the evidence was taken or the documents
or other articles were produced, any of the following per-
sons was present—

(a) the person to whom the proceeding in the rele-
vant foreign state relates or any legal represen-
tative of that person;

(b) any other person giving evidence or producing
documents or other articles or any legal repre-
sentative of that person.
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(5) Where compliance with a request relating to
the production of documents or articles requires the trans-
mission of such documents or articles to the relevant
foreign state, the Central Authority may, subject to sub-

~ section (6)—

(a) postpone such transmission if the documents or
articles are required in connection with any pro-
ceeding in Jamaica;

(b) require the relevant foreign state to agree to such
terms and conditions as the Central Authority
shall specify in order to protect the rights of third
parties in relation to such documents or articles.

(6) The Central Authority—

(@) shall, where transmission of documents is post-
poned, provide certified copies thereof pending
transmission of the original; or

(b) may refuse to effect such transmission pending the
conclusion of an agreement referred to in subsec-
tion (5) (b).

Privileges 21. No person shall be compelled, in relation to a request

ofwitnessd  referred to in section 20, to give evidence or to produce
documents or other articles which he could not be com-
pelled to give or produce in criminal proceedings in Jamaica
or in the relevant foreign state.

&?ﬁm— 22. Where a request relates to the production of judicial
tion of or official records relevant to a criminal matter arising in
Soeelor  the relevant foreign state, the Central Authority—

(a) shall provide copies of such records which are
publicly available;

(b) may provide copies of such records which are not
publicly available to the like extent and under like
conditions as apply in the case of the production
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of such records to law enforcement agencies or
prosecution or judicial authorities in Jamaica.

- 23.—(1) Where—

(a) a proceeding or investigation relating to a criminal
matter has commenced in a relevant foreign state;

(b) there are reasonable grounds for believing that an
article (not being tainted property) relevant to the
proceeding or investigation is located in Jamaica;
and

(c) the relevant foreign state requests the Central
Authority to arrange for the issue of a search war-
rant under this section in relation to that article,

the Central Authority may authorize a police officer to
apply to a Resident Magistrate for the search warrant
requested by the relevant foreign state.

(2) Where a police officer authorized under subsec-
tion (1) has reason to believe that the articles to which the
the request relates is, or will, at a specified time be—

(@) on a person or in his possession or under his con-
trol; or

(b) upon any land or upon or in any premises,

the police officer may lay before a Resident Magistrate an
information on oath setting out the grounds for that belief
and apply for the issue of a warrant under this section to
search the person, land or premises for that article.

(3) A Resident Magistrate may, on an application
under subsection (2), issue a warrant authorizing a police
officer named in the warrant with such assistance as may
be necessary—

(a) to search the person;
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(b) to enter upon the land or upon or into the
premises;

(c) to search the land and premises for the article; and

(d) to seize any article found in the course of the
search that the police officer believes, on reason-
able grounds, to be relevant to the proceeding or
investigation.

(4) A Resident Magistrate shall not issue a warrant
under this section unless—

(@) the informant or some other person has given to
the Resident Magistrate either orally under oath
or by affidavit, such further information (if any)
as the Resident Magistrate requires concerning
the grounds on which the issue of the warrant
is sought; and

(b) the Resident Magistrate is satisfied that there are
reasonable grounds for issuing the warrant.

(5) There shall be stated in a warrant issued under
this section—
(a) the purpose for which the warrant is issued, in-

cluding a reference to the nature of the criminal
matter in relation to which the search is author-

ized;

(b) whether the search is authorized at any time of
the day or night or during specified hours of the
day or night;

(c) a description of the kind of articles authorized to
be seized; and

(d) the date, not being later than twenty-eight days
after the issue of the warrant, on which it ceases

to have effect.
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(6) Where a police officer finds, as a result of a
search in accordance with a warrant issued under this sec-
tion, an article which the police officer seizes because he

~ believes on reasonable grounds that it is relevant to the

proceeding or investigtion in the relevant foreign state, the
police officer shall deliver the article to the custody and
control of the Commissioner of Police.

5 (7) Where an article is delivered into the custody
and control of the Commissioner of Police under subsec-
tion (6), the Commissioner shall arrange for the article to
be kept for a period not exceeding twenty-eight days from
the day on which the article was seized pending a direc-
tion in writing by the Central Authority as to the manner
in which the article is to be dealt with.

(8) A police officer who executes a search warrant
issued under this section shall, as soon as practicable
thereafter, give to the person or the owner or occupier of
the premises or leave in a conspicuous position on the
land or at the premises, as the case may require, a
notice stating—

(a) the police officer’s name and rank;

(b) the name of the Resident Magistrate who issued
the warrant and the date of such issue; and

() a description of any articles seized and removed
in accordnce with the warrant.

4 (99 A person may only be searched under a
warrant issued under this section by a person of the same
Sex.

(10) Where a police officer is authorized by a
warrant issued under this section to search a person, the
officer may also search—

(a) the clothing that is being worn by the person; and
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(b) any property in, or apparently in, the person’s
immediate control.

(11) Nothing in this section shall be taken to
authorize a police officer, in executing a warrant under this
section, to carry out a search by way of an examination of
a body cavity of a person.

Confiden- 24.—(1) Where assistance is provided to a foreign state in
Z'},‘}ﬂt,.’,’n;’;f relation to the provision of information or evidence, the
lionor  Central Authority may, subject to subsection (2) require
etc. that such information or evidence be kept confidential in

accordance with such conditions as the Central Authority

may specify.

(2) Subsection (1) shall not apply in any case where
the information or evidence is required for the purpose of
any criminal proceedings in the relevant foreign state.

Requests 25.—(1) Where a proceeding relating to a criminal

f,?f‘i.}'.i"g matter has commenced in a relevant foreign state and—

dence b .
iﬁgﬁe,y (a) that state requests the attendance of an inmate at
s a hearing in connection with the proceeding;
foreign . .

state. (b) there are reasonable grounds for believing that the

inmate is capable of giving evidence relevant to
the proceeding; and
(c) the Central Authority is satisfied that—
(i) the inmate has consented to giving such
evidence in the relevant foreign state; and
(i) that state has given adequate undertakings
in respect of the matters specified in subsec-

tion (3),
the Central Authority may, in its discretion, make arrange-

ments for the inmate’s travel to the relevant foreign state
in the custody of a police officer or correctional officer
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designated by the Central Authority for the purpose and
shall notify that state of such arrangements.

(2) Where a proceeding relating to a criminal matter
has commenced in a relevant foreign state and—

(a) that state requests the attendance at a hearing in
connection with the proceeding of a person
(other than an inmate) who is in Jamaica;

(b) there are reasonable grounds for believing that the
person is capable of giving evidence relevant to
the proceeding; and

(c) the Central Authority is satisfied that—

(i) the person has consented to giving evidence
in the relevant foreign state; and

(i) that state has given adequate undertakings
in respect of the matters referred to in sub-
section (3),

the Central Authority may, in its discretion, make arrange-
ments for the person to travel to the relevant foreign
state and shall notify that state of such arrangements.

(3) The matters in relation to which under-
takings are to be given by a relevant foreign state for the
purpose of a request under this section are as follows—

(a) the person shall not—

(i) be detained, prosecuted or punished for
any offence against the law of the rele-
vant foreign state that is alleged to have
been committed, or that was committed,
before the person’s departure from
Jamaica;

(ii) be subjected to any civil suit in respect of
any act or omission of the person that is
alleged to have occurred or that occurred
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before the person’s departure from
Jamaica, being a civil suit to which the
person could not be subjected if the person
were not in the relevant foreign state; or

(iii) be required to give evidence in any pro-
ceeding in the relevant foreign state other
than a proceeding to which the request
relates,

unless the person has voluntarily returned to the
relevant foreign state after having left it or has
had the opportunity of so leaving and has re-
mained in that state otherwise than for the pur-
pose of giving evidence in the proceedings to
which the request relates;

(b) any evidence given by the person in the pro-
ceeding to which the request relates will not,
without the prior consent of the Central Authority,
be used for any purposes other than those stated
in the request, so, however, that this restriction
shall not apply to the prosecution of the person
for the offence of perjury in relation to the
giving of that evidence;

(c) the person will be returned to Jamaica in
accordance with arrangements agreed between
the Central Authority and the relevant foreign
state;

(d) in a case where the person is an inmate in Jamaica
and the Central Authority requests the relevant
foreign state to make arrangements for the
keeping of the person in custody while the
person is in that state—

(i) appropriate arrangements will be made for
that purpose;
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(ii) the person will not be released from

(iii)

custody in the relevant foreign state unless
the Central Authority notifies the appro-
priate authority of that state that the
person is entitled to be released from
custody under Jamaican law; and

if the person is released in the relevant

foreign state as mentioned in sub-para-
graph (ii), the person’s accommodation and
expenses pending the completion of the
proceeding in question will be paid for by
the relevant foreign state; and

(¢) such other matters (if any) as the Central
Authority thinks appropriate including, in the
case of an inmate, an undertaking that the inmate
will be released from custody at the time when
the Central Authority advises the relevant
foreign state that the person is entitled under
Jamaican law to be so released. -

26.—(1) Where an investigation relating to a criminal
matter has commenced in a relevant foreign state and—

(a) that state requests the removal of an inmate to the
relevant foreign state for the purpose of giving
assistance in relation to the investigation;

(b) there are reasonable grounds for believing that the
inmate is capable of giving such assistance; and

(c) the Central Authority is satisfied that—
(i) the inmate has consented to being removed

(ii)

to the relevant foreign state for the pur-
pose of giving such assistance as afore-
said; and

the relevant foreign state has given ade-
quate undertakings in respect of the matters
referred to in subsection (3),

Requests for

re investiga-
tions in
relevant
foreign
state.
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the Central Authority may, in its discietion, make arrange-
mense for the inmate’s travel {0 the relevant forcign state
in the custody of a police officer or correctional officer
decignaied by the Central Authority for the purpcse and
- shall notify that state of such arrangemerits.

(2) Where an investigation relating to a criminal
matter has commenced in a relevant foreign state and—

{a) that state requests that a person (other than an in-
mate) who is in Jamaica travel to the relevant
foreign state to give assistance in relation to the
investigation;

(b) there are reasonable gronnds for belisving that the
perscn is capatle of giving such assistance; and

(¢) the Central Autbority is satisfied that—

() the persca has consented to tiwvel to the
relevant foreira tate for tfhe nurpncs of

giving such asristancs; and

(i) the rzlevant foreign stste has piven ade-
goate undestakings in respazi of the
matters referred to in subsection (33

ihe Central Authority may, i it discretion, m: e arrange-
ments for the person’s travel to tke relevant foreign siate.

(3) The matters in relation to which undertakings are
to be given by a relevant foreign state for the purpose of
a request that a person be removed to, ot travel to, that
state for the purpose of giving assistance in relation tc an
investigation are—

(2) that the person shall not—

(i) be detained, prosecuted or punisked for
- any coffence against the law of the relevant
forsign state that is alleged tc have been
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(b)

{c)

committed, or that was committed, before
the person’s departure from Jamaica; or

(i) be subjected to any civil suit in respect of
any act or omission of the person that is
alleged to have occurred or that occurred
before the person’s departure from
Jamaica, being a civil suit to which the
person could not be subjected if the person
were not in the relevant foreign state.

unless the person has voluntarily returned to the
relevant foreign state after having left it or has
had the opportunity of leaving that state and has
remained in that state otherwise than for the pur-
pose of giving assistance in relation to the investi-
gation to which tie request relates;

that the person will be returned 16 Jamaica in
accordance with arrangenients agreed between
the Central Authority and the relevant foreign
state;

that, in a case where the person is nu inmate in
Jamaica and the Central Authority reguests the
relevant foreign state io niake arrangements for
the keeping of the inmate in custody while the
inmate is in the relcvant foreign state—-

(i) appropriate arrangements will be made for
that purpose; '

(ii) the person will not be released from
custody in the relevant foreign state unless
the Central Authority notifies the appro-
priate authority of the relevant foreign state
that the person is entitled to be released
from custody under Jamaican law; and

(i) if the person is released in the relevant
foreign state as mentioned in sub-paragraph
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(i), the person’s accommedation and ex-
penses pending the completion of the in-
vestigation to which the request relates will
be paid for by the relevant foreign stdte;
and

(d) such other matters (if any) as the Central
Authority thinks appropriate including, in the case
of an inmate, an undertaking that the inmate will
be released from custody at the time when the Cen-
tral Authority advises the relevant foreign state
that the person is entitled under Jamaican law to
be so released.

Request by 27.—(1) Where a relevant foreign state requests the Cen-
megf?,, tral Authority to make arrangements for the enforcement
enforce- of—

meant and

issue of
orders. (a) a foreign forfeiture order against tainted property

that is believed to be located in Jamaica; or

(b) a foreign pecuniary penalty order, where some or
all of the property available to satisfy the order is
believed to be located in Jamaica,

and the Central Authority is satisfied that—

(c) a person has been convicted of an offence to which
the foreign forfeiture order or foreign pecuniary
penalty order relates, being an offence in respect of
which, if it bad been committed in Jamaica, a for-
feiture order or pecuniary penalty order could be
made by a court in Jamaica; and

(d) the conviction and the order are not subject to
further appeal in the relevant foreign state,

the Central Authority may, in its discretion apply for the
registration of the order in the Supreme Court.
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(2) Where a relevant foreign state requests the Cen-
tral Authority to make arrangements for the enforcement of
a foreign restraint order, made in respect of a criminal

_ offence, against property thatis believed to be located in

Jamaica, the Central Authority may, in its discretion, apply
for the registration of the order in the Supreme Court.

(3) Where the Central Authority applies to the Su-
preme Court for registration of a foreign order in accordance
with this section, the Court may register the order accor-
dingly if it is satisfied that the circumstances so warrant.

(4) A foreign forfeiture order, foreign pecuniary
penalty order or foreign restraint order registered in the
Supreme Court in accordance with this section has effect,
and may be enforced, as if it were a forfeiture order, pecu-
niary penalty order or restraint order made by a court in
Jamaica in respect of a prescribed offence.

(5) The Central Authority may, in its discretion,
apply to the Supreme Court for cancellation of the registra-
tion of a foreign forfeiture order, foreign pecuniary penalty
order or foreign restraint order, as the case may be.

(6) Without prejudice to the generality of subsec-
tion (5), the Central Authority may make an application
under that subsection if the Central Authority is satisfied
that—

(a) the order to which the application relates has
ceased to have effect in the relevant foreign state
in which that order was made;

(b) cancellation of the registration of the order is
appropriate having regard to the arrangements
entered into between Jamaica and the relevant
foreign state in relation to the enforcement of
orders of that kind.
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(7) Where the Central Authority applies to the
Supreme Court for cancellation of the registration of an
order referred to in subsection (5), the Court shall, if satis-
fied as to the matters specified in paragraphs (a) and (b) of
subsection (6), cancel the registration accordingly.

(8) Upon a request by a foreign state the Central
Authority may in its discretion and on behalf of that state—

(a) apply to the Supreme Court for a forfeiture order
or pecuniary penalty order under the Drug Of-
fences (Forfeiture of Proceeds) Act, 1994, in rela-
tion to property that is believed to be located in
Jamaica; and

(b) make arrangements for the enforcement of any
order so made.

28.—(1) Where a criminal proceeding or criminal inves-
tigation has commenced in a foreign state in respect of a
prescribed offence and—

(@) the Central Authority has reasonable grounds for
believing that tainted property in relation to the
offence is located in Jamaica; and

(b) the foreign state requests the Central Authority
to obtain the issue of a search warrant in relation
to the tainted property,

the Central Authority may, in its discretion, authorize a
police officer to apply to a Resident Magistrate for the search
warrant so requested.

(2) A Resident Magistrate may, on an application
made under this section, issue a warrant authorizing a police
officer named in the warrant, with such assistance and by
such force as is necessary and reasonable to—

(@) enter upon the premises specified in the warrant;
(b) search the premises for tainted property;
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(c) seize property found in the course of the search
that the police officer believes, on reasonable
grounds, to be tainted property.

3 A warrant issued uﬁde_r this section shall in-
clude—

(a) a statement of the purpose for which the warrant is
issued, and a reference to the nature of the pre-

" scribed offenee,
(b) a description of the kind of property to be sewed

(c) a time, not being later than twenty-eight days after
the issue. thereof, upon the expiration. of whxch the
warrant ceases to have eﬁect, and o

(d) a statement as to whether entry is authorized to be
made at any time of the day or night or during
specified hours of the day or night.

(4) A police officer who executes a warrant 1ssued
under thlS sectron shall—

(a) detain the property seized, taking reasonable care
to ensure that it is preserved so that it may be dealt
with in accordance with this Act;

(b) upon the execution of the warrant, prepare a list of
the property seized and give a copy thereof to the
owner or occupier of the premises who is present

. at the time of the seizure; and

(c) as soon as is practicable after the execution of the

- warrdnt, but within a period of seventy-two hours

thereafter, prepare a written report identifying the

’ property. s¢ized- and the location where the property

i~ is-being. detained and send a copy of the report to
the Clerk of Courts in that location.
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(5) The Clerk of Courts referred to in subsection (4)
(c) shall furnish a copy of the report to—

(a) the person from whom the property was seized;

(b) any other person who appears to the Clerk of
- "Courts to have an interest in the property.

_(6) Where property is seized under this section other-
wise than because it may afford evidence as to the commis-
sion of a prescribed offence, any person who claims an in-
terest in the property may apply to the Resident Magistrate
who issued the search warrant for an order that the
property be returned to that person.

(7) Where an application is made under subsection
(6) the Residenit Magistrate referred to in that subsection
shall order the return of the property to the applicant if the
Resident Magistrate is satisfied that—

--(a)- the applicant is entitled to possessmn of the property,

(b) the property is not tainted property in relation to
the prescnbed offence refcrred to in the warrant;
- and - : -

(c) the person in respect of whose conviction, charging
*-or- proposed charging the seizure was madc has no
“interest in the property.

Request by 29.—(1) Where a criminal proceeding has commenced in
foreign . D oy .y -

state for  foreign state in respect of a prescribed offence and—

restra:nt

order, " (a) the Central Authority has reasonable grounds to be-
" lieve that property that may be made the subject
of a foreign restraint order is located in Jamaica
heing property which—
(1) is liable to forfeiture under the law of the
- foreign state; and
(i) would be liable to forfeiture under the law
.of Jamaica had the offence been com-
mitted in Jamaica; and
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(b) the foreign state requests the Central Authority to
obtain the issue of a restraint order agamst the
| - property, , : | ;
the Central Authority may, in its discretion, apply to the
Supreme Court for the issue of the restraint order requested
by the relevant foreign state and the Supreme Court may,
subject to subsection (2), issue the order if it is-satisfied,
having regard to the information specified in the request,
that the order should be so issued.

(2) Before 1ssu1ng a rcstramt order under this
section the Supreme Court may require notice to be given to,
and may hear, any person who, in the opinion of the Court,
appears to have an interest in the property unless the Court
is of the opinion that giving such notice before making the
order would result in the disappearance, dissipation or re-
duction in the value of the property.

(3) A copy of a restraint order issued under this
section shall be served on a person affected by the order in
such manner as the Court directs or as may be prescnbed
by rules of Court

@ A copy of a restraint order issued under this
section which affects registered land in Jamaica shall be
registered with the Registrar of the Supreme Court and with
the chxstrar of Titles who shall record the partlculars of
the order in the Reglster Book of Titles. -

5y A restraint otder jssued under this section i is of
no effect w1t11 respect to reglstered land unless it is so
reglstered .

(6) Where particulars of a restraint order are regis-
tered as required by this section, a person who Sibisequently
deals with the property concerned shall be deemed to have
notica of the order at the time of the dealing. ~ ;
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Service of 30.—(1) Where a foreign state requests the Central
ents. . . . .
Authority to arrange for the service in Jamaica of a process
relating to a criminal matter in the relevant foreign state,
the Central Authority may, in its discretion and subject to
subsection (3), arrange for the service of the process.

. (2) Service of such process may be proved by affi-
davit of the person who served it.

(3) The Central Authority may refuse to execute a
request for the service of any process—

(a) which requires the attendance of a person before a
.court or tribunal in the relevant foreign state; or

(b) in relation to which, under the law of the relevant
foreign state, there is a penalty or other criminal
sanction for non-compliance with the require-
ments of such document.

PART IV. General

fPplication  31.—(1) The Minister may, by order, designate a2 Com-
visions of monwealth country as a designated Commonwealth state for
to forign  the purpose -of this Act, subject to such exceptions, adap-

state. tations or modifications as are specified in the order.

(2) Where any relevant treaty has been made with
any foreign state, the Minister may, by order, declare that
the provisions of this Act shall apply in respect of such
foreign state, subject to such exceptions, adaptations or
modifications, as the Minister, having due regard to the
terms of such treaty, may deem expedient to specify in the
order for the purposes of implementing such terms.

(3) The Minister may from time to time, by order,
compile and publish in the Gazette a'list of foreign states
with which relevant treaties binding on Jamaica are in force;
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and, without prejudice to any other form of proof of the ex-
istence of such a treaty, such a list shall, in any. proceedmgs,
be conclusive evidénce that a relevant treaty is in force be-
tween Jamaica and each forelgn state named'in-the list.

4) An order mad¢ under thxs sectron sha}ll be sub]ect
to aﬂirmatlve resolutlon ,

32. Subject to sectlon 33 'the Mmlster may make regula- agegna-
tions generally for giving efféck. to the purposes and provi- o
sions of this Act. , .

33. Rules of Court may be made deahng generally with Rules of

all matters of practlce and procedure in proceedings under
this Act.

L4

34. The Evidence by Commission Act, 1859 (of the. United Repeals.
Kingdom) and ‘the Foreign Tribunals Act, 1856 (of the
United Kingdom) shall cease to-have effect in J amarca after
the commencement of this Act.
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SCHEDUELE " (Section 15 (4))
Particulars to be included in request by a foreign state
1. G‘eneraI_Re'quirem_ems'.-

(1) Every request for assistance shall specify—
(2) the nature of the assistance requested;
(b) the agency or authority initiating the request;
(c) the ti;ne limit for compliance with the request;
(d) the subject matter and nature of the investigation or
proceeding and a summary of the relevant facts;
© ;l;ledpurpose for which the assistance is being sought;

(© in the case of a.request by—
' (i) Jamaica; or
(ii) a relevant foreign state,

details of the procedure that Jamaica or the relevant foreign
state, as the case may be, wishes to be followed in: giving effect
to the request, including -details of the manner and form in
which any information, document or thing is to be supplied to
Jamaica or the relevant foreign state, as the case may be,
pursuant to the request.

(2) Where criminal proceedings have been instituted, every request
for assistance shall specify—

(a) the court exercising jurisdiction in the proceedings or
any other law enforcement agency or authority con-
ducting such proceedings;

(b) the identity of the accused person unless prohibited
by the law of the relevant foreign state;

(c) the offences to which the request relates and a sum-
mary of the relevant facts;

(d) the stage reached in the proceedings and dates fixed
for further stages.

1) Where criminal proceedings have not been instituted, every re-

@ quest for assistagce shall specify the offence which is believed
by—

(a) the Central Authority, in the case of a request by
Jamaica; or

(b) the appropriate authority of the relevant foreign state,

to have been committed or to be likely to be committed. '
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2. Reguests for identification and location of persons and objects

Every such request shall contain such information as is available
to the 'rele-vang foreign state in respect:. of the identification and
whereabouts of the person or object concerned.

- 3. Requests relating to the examination. and taking of testimony of

witnesses and production of documents

- Every such request shall specify—

(a) the names and addresses or official designations of

‘witnesses;

l (B) the subject matter in'rel'ution 4o which witnesses are

to be examined; -

| {c) the questions to be put fo witnesses;

(d) the manner in which any testimony is to be taken and
recorded;

(¢) whether it is desired that witnesses give evidence on
oath -or on affinnation; =

() any provisions of the law of—
~ (i) Jamaica, in the case of a request by Ja-
: maica; or :
(ii) the relevant foreign state, in the case of a
- vequest by that state,

relating to privilege or exemption from giving evi-
dence, which, in the opinion.of the Central Authority
. or, as the case may be, the appropriate authority
of the relevant foreign state, is relevant to the request;

- {g) such special requirements of the law of—

* () Jamaica, in the case of a request by Ja-
~ maica; or
{ii) the relevant foreign state, in the case'of a
request by that state, . - .

in relation to the manner of taking evidence as may
be relevant to its admissibility in Jamaica or the rele-
vant foreign state, as the case'may be.

4. Request for facilitating the appearance of witnesses in Jamaica or

the relevant foreign state

- Evéry such request shall spemfy—

(a) the subject matter in relation to which the withess is
to be cxamined;
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(b) the reasons for which the appéarance of the witness
. .48 required and the importance of such appearance;

(c) details as to the kinds and amounts of allowances and
experises payable in respect of the appearance of the
witness in Jamaica the relevant forelgn state as the
case may be. _

5. Requests for the transfer of persons in cuslody for te.mmomal
purposes :
‘Bvery such request shall spec:fy—

(a) the subject matter in relationm to which the witness is
. 1o be examined; -

(b) the reasons for which the transfer of the person is
being sought.and the importance :of such transfer.

6. “Re&dé&ts ‘for sedrch and seizure
Every such request shall contain—
(a) a precise description of the place to be searched and
things to be seized;
(b) all such information as is. avallable to—

(i) the Central Authority in the case of a re-
quest by Jamaica; or

(u) the relevant foreign state in the case of
a request by that state,

which is required to be adduced under the law of the
‘rélevant foreign ‘state or the law of Jamaica, as the
- case may be, for any necessary warrant or authoriza-
* tion of the carrying out of the search and seizure;

(c)~a description of amy.-particular procedure to be
., followed in execntmg the request.

-1..Request for produaton aof }udxcxal or official records
Every such requést shall contain a description of the records to be
produced.

"8. Requests for, service of documents.
Every such request shall contain a statement of any particular
method of service desired,

9. Requests for enforcement of foreign forfetture orders or foreign
Pecuniary penalty order -
‘Byery-such request shall contain—
(a) a description of the order to be enforced;
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)
©
@

a description of the property, located in Jamaica, to
which the order relates;

particulars of the offence to which thc’order relates
and the date of the conviction in the foreign state;

information as to whether the convw(mn or order
is subject to any further appeal in the foreign state.

10. Requests for issue of restraint order
Every such request shall contain—

(a)
®)
©

@
©
®

®

a description and the location of the property to be
restrained;

particulars of the offence which is the subject matter
of the criminal proceeding in the foreign state;

whether any person has been charged with or con-
victed of, the offence and whether an appeal has been
lodged against the conviction;

the name and address of the person who is believed
to be in possession of the property;

the grounds for believing that the property should be
made the subject of a restraint order;

the grounds for believing that a person charged with
or convicted of, the offence derived a benefit directly
or indirectly from the commission of the offence;

the grounds for believing that the property in question
is subject to the effective control of the person charged
with or convicted of, the offence.



