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DOCUMENT A/CONF.62/109

Letter dated 21 August 1980 from the Director-General of the World Health Organization
to the President of the Conference

I have the honour to refer to the draft provisions under
consideration at the Third United Nations Conference on the
Law of the Sea, and in particular to the second revision of the
informal composite negotiating text (A/CONF.62/WP.10/
Rev.2 and Corr.2-5), of 11 April 1980, and the draft text on
final clauses presented by the President (FC/21/Rev.l).

As you will recall, the World Health Organization (WHO),
during the various phases of international deliberations on the

[Original: English]
[16 March 1981}

law of the sea, has expressed its interest in provisions relating
to the exercise by coastal States in the waters under their juris-
diction, of measures deemed necessary to prevent the infringe-
ment of their sanitary regulations. The interest of WHO arises
out of the regulatory authority of the World Health Assembly
under the WHO constitution in regard to sanitary and quaran-
tine requirements and other procedures to prevent the inter-
national spread of diseases.
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In consequence of the many outstanding developments in
public health and in medical science and technology, the
World Health Assembly has been able to dismantle a large part
of earlier outdated practices relating to communicable diseases
and in the present International Health Regulations (1969),
which are in force for all but a very few States, the exercise of
sanitary control by coastal States over shipping which passes
through waters within their jurisdiction without calling at a
port or on the coast is regulated in very limitative form.

Certain provisions of the informal composite negotiating
text touch upon such exercise of sanitary control, that is to say
those of article 21, dealing with the application of sanitary
regulations in the territorial sea, of article 33 dealing with the
contiguous zone and of article 42 dealing with the application
of sanitary regulations to transit passage through straits.

Bearing in mind that, under the proposed text of final
clauses (art. 305, para. 1), the convention is to prevail, as
between the States parties, over the Geneva Conventions on
the Law of the Sea of 1958, it becomes necessary, in so far as
WHO is concerned, to review the impact of the provisions
cited on those applied between the States parties to the Inter-
national Health Regulations.

In this regard, I note that, in so far as concerns article 21 of
the negotiating text, the right of coastal States to make laws
and regulations relating to innocent passage through the ter-
ritorial sea is made subject to conformity with other pro-
visions of international law. These will thus encompass the
provisions of the International Health Regulations in so far as
sanitary measures applicable to shipping are concerned.

As regards article 42, paragraph 1 (d), the right of States
bordering straits to make laws and regulations in connexion
with its sanitary regulations covers the taking on board or put-
ting overboard of any commodity or person on or from ships
in transit passage. This falls within the scope of the meas-
ures permitted under chapter III of the International Health
Regulations.

As regards article 33, dealing with the contiguous zone,
there is no provision contained within the article referring to

existing rules of international law. However, in the draft text
on final clauses, in the same article 305, paragraph 2 of this
draft article, concerning the relation of the new convention to
other conventions and international agreements, reads:

"This Convention shall not alter the rights and obliga-
tions of States Parties which arise from other agreements
compatible with this Convention and which do not affect
the enjoyment by other States Parties of their rights or the
performance of their obligations under this Convention."

In confirmation of the views which have been expressed on
my behalf by my representative at the informal plenary meet-
ing of the Conference, I have noted with pleasure the pro-
posed inclusion of this final clause, on 14 August 1980,
which, I believe, will meet the concerns of the World Health
Organization.

In effect, I am convinced that the provisions of the Inter-
national Health Regulations are compatible with those of the
convention, so that both instruments are capable of being
applied at the same time, within the sense of article 59,
paragraph 1 (b) of the Vienna Convention on the Law of
Treaties.1 Accordingly, the proposed final provision would
adequately deal with the matter of concern to the World
Health Organization.

May I take this occasion to express to you, Sir, my
appreciation for the consideration you have shown to the
World Health Organization in its expression of its views in this
matter.

I would further be grateful if this letter could be circulated
as a document of the Conference.

(Signed) H. MAHLER
Director-General of the World Health Organization

1 See Official Records of the United Nations Conference on the Law
of Treaties, Documents of the Conference (United Nations publica-
tion, Sales No. E.70.V.5).
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