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EXAMPLES OP NATIONAL LEGISLATIVE AND OTBER MEASUBES AND JNRISIflTIDENCE CONCERNING' 
INVASIONS OP PRIVACY BY MOBEEN PSYCHOLOGICAL AND PHYSICAL 'TESTING METHODS U^ED POR - 
NON-MEDICAL PURPOSES

Introduction
1. The information available to the Secretary-General suggests that there has 
been less legislation concerning invasions of privacy for non-medical puipjoses by 
psychological testing methods than concerning invasions of privacy by physical testing 
methods and considerably less such legislation than has been adopted in relation to 
auditory and visual devices and techniques. Nevertheless, there have been 
regulatory provisions and court rulings on both types of testing methods, and examples 
are to be found belovn These concern largely personality assessment (personality 
tests), narco-analysis and polygraphing, and breath, blood and \xrine tests, as did 
the discussion in paragraphs 179-*RT5 of document E/CN.4/III6. Also included are 
examples of relevant provisioné contained in Codes of Professional Ethics of 
psychologists' associations in a number of countries.
2. Penal provisions requiring physicians and members of certain other professions 
to observe professional secrecy have been in existence for many years and are 
therefore not emphasised in the present paper.
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I. Regulation of the use of personality assessment, '*lie-detectors" 
and narco-analysis

3 . It will be recalled that npn-medical personality assessment ("personality testing") 
is used largely.in situations relating to employment and education. Extensive 
questionnaires which may or may not be "personality tests" in the psychologist's
sense but which by the nature of their questions intrude upon the privacy of the
person concerned may also be used in social science research and in surveys conducted, 
e.g.,- for statistical purposes.̂

4. Ion-medical polygraphing may be used in situations relating to employment or to 
penal proceed.ings.

5. Ifarco-analysis for non-medical purposes may be used in situations relating to 
penal proceedings, either for purposes of interrogation or to help establish the 
sanity or other̂ fise of the person concerned and thus his accountability before the law.

6. In Belgium, the Cour d'assises of Limbourg was reported to have ruled in 1955 
that methods such as narco-analysis, amphetamine shock and cardiazol injections were 
not admissible in penal proceedings, because they impaired the mental faculties of 
the accused and violated his spiritual integrity (l'intégrité psychique); that,
moreover, their efficacy was debatable and that they could present a risk to the
person concerned,- even if a minimal one. One the other hand, the Court considered 
psychogalvanographic.and encephalogTaphic tests to be acceptable, on the grounds that 
they did not impair the subject's mental faculties and pov;er of decision and caused 
him no danger or suffering.1/

7 . The same court rejected, however, a request by an accused that he be examined 
concerning the facts of the casé by methods such as narcoanalysis or electric shock, 
on the grounds that the judiciary alone was empowered to judge offences and in doing 
so had to exclude all methods other than those specified in the Code of Criminal 
Erocedure.2/

8. "Eliciting statements by means of drugs or by the use of certain devices" is ̂ 
prohibited in Egypt ._2/

1/ Decision of 22, November 19551 Recueil annuel de jurisprudence beige' 
(Bruxelles, Larcier), 1955s P-5T5s No. 53»

2/ Decision of 30 November 1955? loc. cit..No. 54
Information forv̂ arded by the Government of Egypt on 17 Jnly 1972.
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Э- The Code of Criminal Procedure of the Federal Republic of Germany provides that 
the freedom of the accused to determine and to exercise his mil shall not-be- - 
impaired by ill-treatment, by fatique, by physical interference, by-dispensing 
medicines, by .torture, by deception or- by hypnosis. It also bars measures which 
impair the accused’s ability to remember or comprehend. It specifies that these 
prohibitions apply even where the accused gives his consent to such measures 
(article 136 a). '
10. The Supreme Federal Court (Bundesgerichtshof) reversed a Juvenile Court 
decision to convict because the latter Court admitted in evidenc'd a statement made 
by the juvenile defendant to a medical expert v/hile under the influence of the 
drug pervitin ._4/
11. The Government of Non^ay stated that there was much to be said for not 
allovj-ing means such as lie-detectors or narco-analysis to be used in police 
investigations., even with the consent, cf the person concerned, unless'they v;ere 
specifically authorized by statute; that no such authority existed in Norv/ay; and' 
there \rere no immediate plans to grant this- authority.¿/
12. In Greece, the use of "truth drugs" v;ithout the consent of the person 
concerned is- indictable under article 30S oí the Penal Code, relating to 
intentional physical assault. 6/"
1 3. The use of "truth serum", e.g., penthotal, is not permitted in Morooco as it 
violates the spiritual and physical integrity of the individual and, moreover, its 
reliability has not been established.j/

1 4. In 1967 the New Zealand Court of Appeal declared inadmissible the evidence of 
two psychiatrists who conducted a voluntary interrogation of a defendant while he 
was under the influence of Drugs, which corroborated his innocence. The court held

4/ Information fon/arded by the Government of the Federal Republic of Germany 
on 3 July 1972.

Information for\-/arded by the Government of Non-ray on 7 September 1972.
^  Information fonrarded by the Government of Greece on 12 July 1972. -
2/ Information fonrarded by the Government of Morocco on 5 Jaly 1972.
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that such evidence was hearsay and unreliable; and that, moreover, psychiatrists 
could not be alloxA/ed to give opinions on the ultimate issue of guilt or innocence, 
as this would amount to substituting trial by psychiatrists for trial by jury.8/

1 5. The United States Supreme Court reversed a murder conviction where the 
defendant, a heroin addict, \ias given a drug to relieve the pain of withdrawal 
symptoms and seventeen hours later made a confession, although the effects of the  ̂
drug are believed to dissipate in five to eight hours-_2/

16. As for the use of personality testing for employment purposes, a 1971 
decision of the United States Supreme Court stated as follows;

"Nothing in thé [civil Eights Act of I964] precludes the use of.testing, 
or measuring procedures; obviously they are useful. What Congress 
has forbidden is giving these devices and mechanisms controlling, force 
unless they are demonstrably a reasonable measure of job performance.
I'diat . Congi'ess has commanded is that any tests used must measure the 
person for the job and not the person in the abstract."lo/

1 7 . By 19 6 6, the- States of Alaska, California, Hawaii, Massachussetts, Oregon, 
Rhode Island and Washington had enacted laws prohibiting or severely curtailing 
the use of polygraph examinations of applicants for emplojrment or existing 
employees in private industry.ll/ The California statute, for example, provided;

"no employer shall demand or require any applicant for employment or any 
employee to submit to or take a polygraph, lie detector or similar test 
or examination as a condition of employment or continued employment."

^  Nevf Zealand Review (Auckland, I9 6 7), p.l39? and D.L. lüathieson,
"The Truth Diug; Trial by Psychiatrist", The Criminal Law Review (London), 
November 1 9 6 7, p.645-

9/ Townsend V .  Sain (19 6 3), 372.U.S. 293.
10/ Grigg:s et al. v. Duke Power Co., Official Reports of the Supreme Court, 

vol. 401 U.S. -' Part 2, p.4 3 6. •
1 1/ Alaska Ann.Stats., Sec.23.10. 037 (19̂ 4) 5 Cahif .Labor Codé,-Sec.432.2-; 

Hawaii Laws, Act 1б8; Mas s. Gen. Laws, Ch. 149? Sec..l9B (1959? amended 1п'19бЗ)? 
Oregon. Rev. Stats., 249 Р-ЗЗ (19бЗ) ? R-I- Gen.Laws, Ch'.ô.l (1964)1 Wash. Rev. 
Code, Ch. 152 (1965).
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18. The Alaska statute has extended the scope of the prohibition contained in 
the Californian statute by including the words "request or suggest". Violations 
of these statutes are misdemeanors, punishable by fine or imprisonment or both.12/ 
Some exemptions have, however, been allowed. Thus the California, Alaska and 
Washington State s ¿¡atutes specifically exempt polygraph testing of policemen and 
applicants for police positions.13/
19« The arbitralor14/ in General Am.er.Transp.Corp.(1958) noted as objections 
to the use of the device, in addition to the question of its scientific 
reliability,

"that its use is a violation of the privilege against self-incrimination; 
and ... that its use constitutes an unwarranted invasion of the subject's 
privacy."

The decision in that case finally turned, hovrever, on the question of 
reliability. In the I962 case In re Lag Drug С0.Д5/ the arbitrator noted that:

"In viev; ... of the oven-zhelming weight of impartial scientific 
authority that these lie detector tests are not accurate and legal 
authority that they ... invade the right of privacy and constitutional 
rights against self-incrimination, this Board cannot uphold such a 
requirement in this case."16/

12/ Paul Palick, "The Lie Detector and the Right to Privacy," New York State 
Bar Journal, Vol. 40, No.2 (February I968), pp.105-4* The author reports that by 
1966, anti-polygraph legislation had been introduced in eighteen other States of 
the U.S.A. The information given in paras. 1? to I9 of this paper is taken from 
№?. Palick's article.

15/ Ibid., p.104.
14/ In the United States, Clauses barring the use of lie-detectors are often 

included in union-management labeur contracts. In the absence of such clauses, 
cases involving the use of lie-detectors have been submitted to labour arbitrators 
and various administrative agencies such as the National Labor Relations Board.

1 ^  39" Labor Arbitration 1121 (1962) at II2 3. ' ■
16/ Paul Palick, op. cit., p. I05.-
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II, Codes of Professional Ethics for Psychologists

20. Codes of ethics have been adopted by psychologists' professional 
associations in a number of countries. Some provisions relevant to the topic 
under discussion are given below. The sanctions vrhich may be applied to 
association members who violate provisions of a Code vaiy from countiy to 
countiy.

21. The Australian Psychological Society adopted, a Code of Professional 
Conductl7/a.nd subsequently a separate document, Advice to Members.117

22. In addition to provisions concerning general ethical standards, such as 
integrity, objectivity and scientific honesty, the Code contains a number, of 
provisions which may he considered to he of specific relevance to the topic 
under consideration.
23. A member must not approve the use by inadequately trained persons of 
techniques requiring psychological competence, except when they are being 
trained in the use of such techniques under the direct supervision of a 
qualified psychologist (A.l).
24. Where the client has been guaranteed, or can reasonably expect, that 
information given by him will he treated confidentially, the member must not 
divulge such information without the client's permission. Before communicating 
confidential information to another professional worker, he must obtain the 
client's permission, unless professional communication is clearly implied by 
the nature of the consulting relationship or the setting in which it takes 
place (a.5-6).

25. A client is entitled to assume that a clinical or consulting relationship 
is confidential, and a member must "make clear the nature of his role or 
function if■ he can foresee that ацу departure may he required from this 
principle". A member must not disclose information about criminal acts of a 
client "unless there is some overridii g legal or social obligation to do so"
(A.7-8),

26. A member engaged in research in which there is a possibility of harmful 
effects to subjects must take steps to protect the subjects. Where effects are 
uncertain he must obtain the subjects' consent to proceed with the investigation 
after informing them that risks may be involved (P.22).

27. A section of the Code devoted to "Principles Relating to Publication, 
Distribution and Use of Psychological Tests" reads as follows;

"A member must not publish or divulge the contents of a psychological 
test in any of the mass media or in any public display.

"Members, recognising the trust placed in them when purchasing 
psychological tests and materials, must observe the restrictions on 

. distribution and use laid down in these rules.

12/ Adopted at the Society’s Second Annual General Meeting, 21 August 1968; 
■text in Australian Psychologist (Brisbane), Vol. 5,. No, 1, March I97O, pp. 75-88.

18/ Text ibid.. pp. 89-95
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"A member must not act as an agent in procuring a test for an 
untrained person or a person who does not conform to the standards laid 
down in these rules.

"A member must not allow psychological test material to fall into 
the hands of the general public or of persons who could make unqualified 
use of them.

"A member who demonstrates psychological material to students must 
warn the students against using them except under supervision for training 
purposes, and-must recover material which might be so used". (H.31-35).

28. The Code also deals with the "Employment of Unqualified Persons in 
Psychological Practice" (Appendix С)12/. Jnder this heading the Society 
considers that:

"(l) Work of an undoubted psychological character should be performed 
only by a qualified psychologist. Work undoubtedly psychological includes 
giving, interpreting and reporting the results of psychological tests and 
the conduct of psychological enquiries or research surveys which require 
the use of psychological tests, schedules, scales or inventories.
"(2) Work which, while not of a completely psychological character is 
nevertheless sufficiently so to be under the direction of a psychologist, 
should be performed by a qualified psychologist or under the direction of 
a qualified psychologist by a psychological assistant. An example is the 
construction of tests, schedules, scales which require psychological theory 
for their interpretation.

"(3) Having in mind the duty a psychologist has to the public to ensure 
that work designated as psychological, i.e., requiring special knowledge, 
competence and professional responsibility should be performed only by a 
qualified psychologist, members should not countenance the unsupervised 
use of psychological techniques by any of the following persons:
(i) students of psychology; (ii) unqualified persons."

29., The above-mentioned Advice to Members of the Society includes the 
following provisions relating to the confidentiality of information:

"(xii) A member employed by an organisation cannot ensure that information 
recorded by him will not be communicated to others; he vrill there
fore need to develop considerable discretionary powers in regard 
to how much he encourages a client to tell, how much he records 
and whether he should in some circumstances warn clients.

"(xiii) In the event of алпу doubt aicout what information to record, or 
where the case has a possible contentious character, a member 
sho-uld confine recorded information to that relevant to the 
immediate purpose of the examination.

19/ An "unqualified person" is defined as one "having a knowledge of psychology 
or otherwise who is not a qualified psychologist nor a psychological assistant nor a 
student of psychology".
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"(xv; Items of confidential da,ta should not he allowed to circulate a.s 
topics of generad conversation either within of outside the 
employing organisation. Where information about a client is to be 
regularly commuinicated outside the organisation to persons other 
than qualified psychologists, then it is essential to ask the 
organisation to come to an arrangement vrhereby the client's, 
permission is obtained, particularly if the client has voluntarily 
. sought the assistance of the organisation or the psychologist 
employed therein.

"(xvi) On request, full dada, interpretadions and recommendations may be 
communicated to psychologists either in private practice or in 
fee-charging organisations, provided that an arrangement is made 
to obtadn (a) permission of the client, (b) permission of the 
employing organisation."

3 0. The Advice also contains, among other things, provisions relating to 
examination by members of the Society of cases coming, or likely to come, before 
a court (points (xxxv) to (xlii)).

3 1. The "Ethical Standards of Psychologists" adopted by the Canadian 
Psychologicad Association include the following provisions;

"Principle 6. Confidentiality

Safeguarding information about an individual that has been obtained by 
the psychologist in the course of his teanhing, practice, or investigation 
is a prim.ary obligation of the psychologist. Such infomation is not 
commumcaded to others uiiless certain important conditions are met;

"a. Information received i,n confidence is revealed only after most
careful deliberation and when there is clear and imminent danger to 
an individual or to society, and then only to appropriate professional 
workers or public authorities.

"b. Infoimation obtadned in clinical or consulting relationships, or
evaluative data concerning children, students, employees, and others 
are discussed only for professional purposes and only with persons 
clearly concerned xfith the case. Written and oral reports should 
present on],y data germane to the purposes of the evaduation; every 
effort should be made to avoid undue invasion of privany.

The confidentiality of professional communications about individuals 
is maintained. Only when the originator and other persons involved 
give their express permission is a confidential professional 
communication shown to the individual concerned.' The psychologist Is 
responsible for informing the client of the limits of the 
confidentiality.
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"Principle 7. Client Welfare
The psychologist respects the integrity and protects the welfare of the 

person or group with whom he is working.
"a. The psychologist in industiy, education, and other situations in 

which conflicts of interest may arise among various parties, as 
between management and labour, or between the client and employer of 
the psychologist, defines for himself the nature and direction of his 
loyalties and responsibilities and keeps all parties concerned 
informed of these commitments,/

"d. The psychologist vrho asks that an individual reveal personal
information in the course of interviewing, testing, or evaluation, or 
who alloxis such information to be divulged to him, does so only after 
making certain that the responsible person is fully aware of the 
purposes of the intervievr, testing, or evaluation and of the ways in 
vrhich the information may he used.

''Principle 9. Impersonal Services
I

Psychological services for the purpose of diagnosis, treatment, or 
personalized advice are provided only in the context of a professional 
relationship, and are not given hy means of public lectures or 
demonstrations, newspaper or magazine articles, radio or television ■ 
programs, mall, or similar media.
"a. The preparation of personnel reports and recommendations based on

test data secured solely by mail is unethical unless such appraisals 
are an integral part of a continuing client relationship with a 
coirpany, as a result of xirhioh the consulting psychologist has 
intimate knovledge of the client's personnel situation and can he 
assured thereby that his written appraisals will be adequale to the 
purpose and will he properly interpreted by the client. These reports 
must not be embellished with such detailed analyses of the subject's 
personality traits as vrould he appropriate only after intensive 
interviews with the subject. The reports must not make specific 
recommendations as to employment or placement of the subject which go 
beyond the psychologist's knowledge of the job requirements of the 
company. The reports must not purport to eliminate the company's 
need to carry on such other regular employment or personnel practices 
as appraisal of the work history, checking of references, past 
performance'in the company.

"Principle 14. Test Interpretation
Test scores, like test materials, are released only to persons xího are 

oualifiert +n 1 •П+С---ЛТГО+. ОГ-Л them properly.
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"a. Materials for reporting test scores to parents, or which are designed 
for self-appraisal purposes in schools, social agencies, or industry 
are closeljA supervised Ъу qualified psychologists or counsellors with 
provisions for referring 3,nd counselling individuals when needed.

"h. Test resiiLts or other assessment data used for evaluation or
classification are communicated to employers, relatives, or other 
appropriate persons in such a тзлпег as to guard a,gainst 
misinteipretation or misuse. In the usual case, an interpretation 
of the test result rather than the score is communicated.

"c. When test results are communicated directly to parents and students, 
they are 3.ccompanied hy.. adequate interpretive aids or advice."

32. The Code of Professional Ethics of the Norwegian Psychologists' Association 
recognizes as a fundamental principle the right of each person to have his 
individual integrity respected and protected and provides that psychologists, in 
their professional work are to act in accordance with, this principle (Section II) 
The Code further requires the psychologist not to use psychological methods a.nd 
tools except in causes where a professional rela,tionship has been established 
(IIÏ.A.1). He is to inform his client, patient, student, etc., about the scope 
of professional secrecy (lII.B.2). Subject to restrictions provided by law, he 
is to observe the right of professional secrecy with regard to confidential 
information obtained through his г/огк a,bout other persons' private lives and 
medical conditions; he may furnish such information to third parties only upon 
agreement with his client, etc., or with the latter's gua.rdian (lII.P.l and 2). 
The client, etc., may not be obliged to participate in the professiOnal 
relationship against his will (lII.C.l).

33« The Professional Code of Ethics of the Psychological Association of Spain 
provides in part as follows S-2.Q/

"2. Respect for others
In the exercise of his profession, the psychologist's task is to 

des'.ribe or counsel persons, groups or institutions which have rights, 
ways of'life and goals that cannot be interpreted exclusively a,s 
psychological phenomena, or used to ga,in private ends.
"2.2. All informa,tion obtained in investigations or counselling work must 
be protected from the curiosity or self-interest of third persons. The 
psychologist is a,lw8,ys responsible if such information is used with 
indiscrimina,tion and he must protect himself by any means he deems 
necessary.. The communication of infoiraatioh exclusivelir by specialized 
means, the use of technical langu3,ge in records or descriptions and certain 
professional codes may be effective aids in safeguarding information.

20/ "Normas deontolOgicas para psicólogos en orientación escolar y profesional," 
Revista Be Psicología General y Aplicada (Madrid) Vol. ХХ\/, No. 102, I97O, 25, 1-8.
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"2.3 .4* The psychologist may use such technical resources as he deems 
necessary (auxiliary personnel, specially-equipped rooms, confidential 
records, equipment, tests, etc.), hut he shall adapt them as much as 
possible so as to respect the client's system of values and modesty.
If the use of such resources might discredit or humiliate the client, the 
latter shall be informed in time and given the opportunity to refuse them.
"2.3 .5 . During counselling, the personnel, as well as the information 
contained are exclusively at the service of the client and may not be 
employed for other purposes.
"2.3 .6. If the information collected in the treatment of specific 
cases is to be used for educational or research purposes, any data 
which might reveal the identity of the person concerned or of his 
setting must be eliminated or disguised.
"2.3 .7 . The psychologist must do everything possible to ensure that 
his information is not used against the client (self-promotion of third 
parties, non-psychological justification for disciplinary measures, 
elimination of disturbing subjects, etc.), especially when the 
psychologist might be able to talce advantage of persons or institutions 
attempting'- to malee use of the information.
"2.3.8. In general,, an oral personalized report is preferable to a 
written one and the communication of psychological information by mail 
should be avoided when- the specific circumstances of those being 
counselled are not known or when the information might cause uncontrolled 
stress.

"2.3 .9 . Standard reports communicated to teachers or relatives of 
clients must not include information \.fhich may be considered final or 
restrictive (aptitudinal shortcomings, unconscious mechanisms, causes 
of stress, etc.) and must emphasize the harm which might be caused by 
incomplete or deficient interpretation of the information they contain."

34. The draft Ethical Standards for Research with Human Subjects of the 
American Psychological Association as publ 
May 1972, include the following Principles
American Psychological Association as published for revievf and discussion in

i-Dless.3D

21/ American Psychological Association, APA Monitor (Washington, D.C.), 1972 
3, No. 5. The draft includes an extensive commentary relating, among others, to 
the questions of informed consent as to participation by subjects in the research, 
and the confidentiality of data.
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"1. It is the personal responsibility of the’’'lñVastfgatt>r"-to-iiiake- 
a carefiil evaluation of the ethical' accep.tability of each study he 
plans to úndertaice, taking into account the following guidelines for 
research with hxman beings. To ĥe extent that this appraisal,
'weighing‘scientific and humane values, leads the investigator to consider 
a deviation from any principle, the investigator incurs a correspondingly 
greater obligation to seek ethical advice and to observe more stringènt' 
safeguards to protect the rights of the human ipesearch participant.

"10. The investigator should keep in confidence all information 
obtained about research participants. When any knoxm possibility 
exists that others may obtain access to such tnfoimation, this 
possibility, together with the plans fof-protecting'eenfidentiaHtyt 
should he eDq>lained to the participants as a part of the procedure foi 
obtaining'informed consent."s'

35. In'Yogoslavia, the Cod-e of Professional Ethics of the Psychologists' 
Asso'ciation of the Socialist Republic of Serbia contains provisions dealing 
wi'th the utilization of molem .psychological testing deviçes. It stipulates, 
among other things, that'the use of testing devices by the general public 
may not be permitted on arpr account; that the psychologist must hear in 
mind that such devices are often misused, most frequently by lay persons; 
ánd that he must make every effort both at his place of work and elsewhere 
to ppevent their use hy unqualified persons. The Code also reqmres the 
psychologist to observe professional secrecy and discretion concerning 
information in respect not only of clinical practice but of other types 
of testing as well. It emphasizes that this obligation extends also to 
information relating to children, in view of the harm that may be caused 
tó them, either immediately or at some future time, and the harm that may 
be caused to their families; and stipulates that the psychologis’'̂ must do 
whatever is necessary to preserve corfidentiality in hie work.

,22/ Yugoslavia, Psychologists ' Code of Ethics of the Soci^isi; Republic of 
Serbia, Psihologi.ia (Belgrade) Vol. TV, No. 4, December 1971? PP- 239-244? йоге 
particularly Principles No. I3 and 20).
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III. Blood, breath and urine tests
36. The tests being considered here are for such non-medical purposes as 
identification in criminal cases 5 determination of the alcohol content of blood or 
urine, or the presence of alcohol on the breath, in traffic cases involving 
questions of drunken driving; or the determination of blood groupings in paternity 
suits.
3 7. Part of the information included in this section was originally forwarded to 
the Secretary-General for the Study of Equality in the Administration of Justice _2j/ 
and was included in the country monographs prepared as Conference Room Papers in 
connexion with that study. Such information is identified by the letters SEAJ, 
followed by the number of the Conference Room Paper (CEP).

A. Penal proceedings and traffic cases
38. Amendments adopted in I968 to the Traffic Acts of the Australian, State of 
Queensland provide for the taking of specimens of breath and blood for testing 
purposes from persons suspected on reasonable grounds of having, within the two 
preceding hours, been driving while under the influence of alcohol. (The amending 
Act makes it a punishable offence for a person to drive while the concentration of 
alcohol in his blood equals or exceeds 100 milligrams of alcohol to 100 millilitres 
of blood). A person who falls to provide such a specimen is liable to penalties 
which are the same as for conviction of the actual offence.

39* The penalties involved are fines, ranging from 200 to 4OO Australian dollars, 
and disqualification f3x>m holding or obtaining a driver's licence for periods of 
from one to three months. Suspension of the driver's licence is not subject to 
appeal. -
40. The laboratory tests are to be made by legally qualified medical 
practitioners. 24/ Evidence by the practitioner as to the concentration of alcohol 
in the blood indicated by the tests is, in the absence of evidence to the contraiy, 
considered conclusive evidence.

41. A person required by the Police to provide blood for a laboratoiy test is 
entitled to obtain from the police a specimen of the blood.
42. Evidence that a specimen of breath or blood has been provided under these
provisions, and the result of the analysis, may not be led or admitted in civil 
proceedings, except at the.instance or with the consent of the person who provided 
it. The fact that such evidence has not been led or that consent to its being led
has been withheld "shall not be a matter for comment in any such proceedings". 25/

23/ United Nations Publication Sales No, 7I.XIV.3 .
24/ The policeman may request a breath specimen for making, himself, a 

breath test for alcohol. If that test indicates a concentration of alcohol of 
80 or more milligrams per 100 millilitres of blood, or if the person fails to 
provide a breath specimen, he may be taken to a police station or hospital for a 
laboratoiy test, by the use of "such force as is necessary".

25/ Australia, Queensland, An Act to Amend "The Traffic Acts, 1949-1967"» 
in Certain Particulars (No. 22 of I968).

Digitized by UN Library Geneva



4 5. The A^B-trian 'EQad Jyaffic Regulations, of I960.26/ щаке it ,a/p;i^shahle off^^ 
for anyone to Ъв; drivi¿|§ .pr. attemptingc to drive a vehicle -while tinder the influence . 
of alcohol (defined as an alcohol content in his hlopd of 0.8 per mille or more). 
Under those regulations, officers of health or road patrol officers with special 
training-aud; duly authorized, msy examinejfor its alcohol content the hreath of 
£шу рез̂ зоп driving or-attempting to drive a vehicle-that persb-ri can he 
suspected of heing: under the Influence of alcohol. The exaiujnation is to he 
carried,.out with "suitahle devices". ■
44> If the .examination makes it appear that the person is under the influence of 
■ ''.-ohol; 27/ if he is driving, or attempting to drive, á vehicle and obviously 
under the'influence of alcohol and the' above-mentioned breath test is not possible; , 
or if he is a .driver or a pedestrian suspected of having caused a traffic accident 
•'.vliile -under the. influeiioe of alcohol, the road patrol officer is authorized to '
produce him befoye a pkysician of the public heálth service for the purpose of 
determining.the degree to; which he is under the influence of alcohol., ,
45» . Where .the.,person is.under suspicion of having caused a traffic accident in 
y'lich a person was killed or seriously injured, the examination is to inblude a 
blood test ".if required and if medically unobjectionable". 28/
.ф5. It is a breach.of administrative law, punishable by a fine of from .5,ООО 
to 30,000 shillings or by detention of from one to six weeks,, |or a person as 
described in para.. 44 .above, to refuse to have his-breath .examtoed, to'have , .
.irLaself produced before a physician or to fail to undergo" medical examination; or 
fox* a person as described to para. 45» above, to refuse to have a blood sample taken.
47“ Belgian traffic legislation, too, provides for breath tests and blood tests ,
■for persons who appear to be xinder the influence of alcohol (l»5 gramme or more 
of alcohol per litre,.óf blood). Retosal to undergo a breath test.or to undergo a 
bleed test without legitimate reason, is .subject to .the same penalty as .drtuoken 
■driving, i.ev, a fine ranging from 100 to 1,000 Belgian francs, or.imprisphment of 
from two weeks to three months, or both. Belgian traffic legislation,specifies,' 
m.'creover, the medical conditions for making blood tests and also prescribes the , 
specific device,to.be used for breath tests. 29/

26/ Info.3raation forwarded by the Ckivernment of Austria on 1.6 October 1972.
27/ Except where such a person has not yet started the vehicle and on 

learning the result of this examination desists from, doing so.
28/ Blood tests are. also to be made in certain other circumstances, if 

deasnded or agreed to by the person concerned,
29/ Royal Order of I6 March I968 co-ordinating legislation relating to , the 

road traffic police; Royal Order of 10 June 1959 relating to blood tests for , 
datermination of alcohol content ; Royal Order relating to determination of 
‘¿he equipment to be used for oariying out breath tests; forwarded by the 
Government of Belgium on 13 July 1972.
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4в. A resolution of the Brazilian National Traffic Council, provided for tests 
for alcohol in traffic accident cases, the тах1шшп amount allowable being 
8 decigrams of alcohol per litre of blood. Provision is made for the use of 
balloon tests. 30/
49. In Canada, (Attorney-General of Quebec v. Begin) a man, subsequently charged 
with manslaughter, consented to a hlood test hut was not warned that the results 
might he used against him in evidence; the highest court in Canada held in 1955 
that no warning was necessary as blood tests were not analogous to confessions. 3l/
50. In Dahomey, a suspect is obliged to undergo blood tests to determine, for 
example, the alcohol content in his hlood. 32/
5 1. In Denmark, ЗЗ/ according-to the Road Traffic Act, motor vehicles may not be
driven hy anyone who has consumed alcoholic beverages in such volume as to make 
him incapable of driving the vehicle in a perfectly safe manner. If there is 
reason to believe that a person has violated these provisions, the police may take 
him to a medical officer for medical examination, in the course of which blood 
and urine samples may be taken to determine the level of alcohol concentration.
52. By circular letter dated 20 May 19é8, the Danish Ministiy of Justice 
authorized the police to use "alcotests" (whereby a person breathes into a glass 
ampoule containing yellow crystals turning green to a degree which reflects the 
amount of alcohol consumed). The test is not acceptable as evidence in court. It 
is merely intended to help the police decide whether a person should he submitted
to a medical examination in pursuance of the above-mentioned provisions of the
Road Traffic Act. Unlike that examination, the alcotest is voluntaiy; if a 
person refuses to submit to it, the police must decide whether he should be taken 
to a medical officer for examination.

53* ĥe- alcotest may be used especially if (a) there is a concrete suspicion of 
a person being under the influence of alcohol-or (b) if he has been involved in 
a serious traffic accident, whether or not there is any. suspicion of his being 
under the influence of alcohol.
54* Tbs alcotest may not be used for routing checks of road users.

• 30/ Resolution No. 4I3 of 21 Januaiy 1969; information forwarded by the
Government of Brazil on 28 June 1972.

31/ 112 CGC. 209 (see), cited in Stanley M, Beck, "Electronic Soirveillance 
and the Administration of Criminal Justice", Canadian Bar Review (Ottawa),
Vol. 46, Í9é8, pp. 666-667.

. 32/ Information forwarded by the Government of Dahomey on 7 May I969, 
SÈAJ, CRP. No,. 75j-, Addendum of I4 June I969.

33/ ‘Information forwarded by the Goyemment of Denmark on 5 June 1972.
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55. In Finland, blood tests can be taken without the consent of the suspected 
person» provided that he is suspected on plausible grounds of an offence for which 
the penalty exceeds imprisonment for six months and that such measures can be 
taken without "noteworthy" inconvenience.

56. In criminal pmceedings in the Federal Republic of Germany, a physical 
examinatlón-of a defendant may be ordered for the determination of facts relevant
to Court proceedings. For this purpose, blood tests and other physical manipulations 
may be performed by a doctor in accordance with medical rules without the 
defendant's consent, provided no detrimental effect on his health is to be expected. 
Such examination may be ordered by the judge; it may be ordered by a public 
prosecutor and his officials if delay would jeopardize the effectiveness of the ̂ 
examination. 55/

57* In Greece, taking blood for testing purposes without the consent of the person 
involved is indictable under article 5O8 of the Greek Penal Code concerning 
intentional physical assauJt. 56/
58. The Indian Constitution provides that no person accused of any offence shall 
be compelled to be a witness against himself. The Government of India, commenting 
on this provision, stated that while, accordingly, an accused was not bound to 
answer a question put to him by the police during investigation and a confession 
made to- the police was inadmissible in evidence against, him, the police coiild 
subject the accused during investigation to such meas-ures as a blood test for the 
purpose of collecting evidence against him. 37/
59» The Bombay Prohibition Act provides that a prohibition officer or police 
officer may take a person suspected of having consumed liquor, to an authorized 
medical practitioner for collection of blood, which is then sent to the Government 
Chemical Examiner for examination. The Act lays down the range of culpability 
(section 66 (2)).

60. In Ulka Kohle v. State of Maharashtra the court held that blood taking was 
permitted if the person arrested was believed to have committed a non-bailable 
offence. A doctor had talcen blood from the accused following a car accident without 
specific orders from a police officer and without any purpose of treatment and was 
charged with committing battery against the accused but was acquitted. 38/

34/ Act No. 260/59 of 12 June 1959» Art. 22; information forwarded by the 
Government of Fiïiland on 2 June I965, SEAJ, CEP. No. I3 .

35/ Articles 81a (l) and 81c (l) of the Code of Penal Procedure; information 
forwarded by the Government of the Federal Republic of Germary on 3 July 1972.

36/ Information forwarded by the Goveirnment of Greece on 12 July 1972.
37/ Information forwarded by the Government of India on 26 July I965,

SEAJ. CRP. No. 23.
38/ S.N. Jain, "Blood Taken by a Doctors Whether the Result of the Text 

Admissible in Evidence - ïïlka Kohle v. State’ of Maharashtra", Journal of the 
Indian Law Institute. vol._5> April-June I963, p. 296.
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6l. In Morocco, too, "alcotests" are used for tracking drunken drivers and hlood 
analysis is employed to determine the percentage of alcohol in the hlood. No' 
coercion is used against a driver who refuses a test hut in judging the case 
account is taken of such a refusal in determining the good or had faith of the 
driver. However, the hlood tests have not raised great problems for Morocco 
because drinking is forbidden and subject to strict sanctions for №islims. 59/

62¿ In accordance with the Netherlands Road Traffic Act, blood tests may be made 
with the consent of- the suspect.- A refusal hy the suspect to take the test is 
not acceptable as evidence in his trial. 40/

63. The Norwegian draft Act Relating to Judicial Procedure in Penal Cases 
provides as follows;

"Anyone, whom there is reason to suspect of having committed an act 
which by law is punishable with imprisonment, may be required to submit to 
a physical examination when it can be assumed to be important for the 
clarification of the case and does not appear to be an tuareasonahle 
encroachment. Blood tests and other forms of physical examination may he 
undertaken which can he effected without risk or significant pain."

64* If the suspect refuses to undergo physical examination it may be carried out 
only hy order of the court. "To the extent that this is possible and advisable," 
the suspect is to be given the opportuniiy to express his opinion before the 
decision is made. If, however, the object of the examination might he lost through 
delay, a written order from the Public Piosecution may take the place of the court 
order. The order must indicate the grounds for this action.

65.’ A person other than the suspect may he obliged to undergo physical examination, 
if this appears "essential and reasonable" considering, e.g., the importance of
the case, the nature of the examination, the extent of that person's involvement 
in the case as well as "the circumstances as a whole".
66. The investigation is to be carried out with due consideration for the persons 
concerned and the court may impose on the participants the duiy to maintain 
secrecy on what they have observed. 41/

6 7. The Penal Code of Pakistan does not peirait any psychological or physical test, 
except with the explicit permission of the subject. If such a test is carried out 
against the will of the person concerned, he can sue the examining authority for 
assault, 42/

39/ Information forwarded by the Government of Morocco on 5 J^y 1972.
40/ R. Meyjes, "Scientific Criminal Investigation Techniques Under Dutch Law", 

Journal of Criminal Law. Vol. 5I, March-April I96I, p. 654.
41/ Draft articles 160 to 1б2; information forwarded by the Government of 

Norway on 7 September and 10 November 1972.
42/ -Information forwarded by the Government of Pakistan on 6 September 197?.
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68. In Poland the suspect or accused is obliged to submit to medical examination, 
both physiological and psychiatric, including blood tests. 43/

69. The Swedish Code of Judicial Procedure (Chp. 28, sec. 42) authorizes bodily 
inspection, including blood tests, to be carried out during investigation where 
a person is suspected of a crime punishable by imprisonment, provided no 
"considerable" harm is done to,the suspect.. The Governméñt reports that this 
provision is frequently applied in cases \ihere a person is suspected of driving 
while under the influence of alcohols Any blood tests required must be performed 
by a physician. 44/
7 0. According to the Code of Criminal Procedure ,of the Ukrainian Soviet Socialist 
Republic, the accused may be given a physical examination, including a blood test, 
when required by the circumstances of the case, if the investigator so decides.
The consent of the accused is not required. 45/
7 1. In the Union of Soviet Socialist Republics, the. Code of Criminal Procedure
of the RSFSR authorizes the investigator to carxy out an examination of the accused 
in order to detect evidence of the offence on his body, if for that piirpose the 
services of an expert in forensic medicine are not required. The accused is 
obliged to comply with the order for an examination. Actions offensive to the
dignity or harmfiil to, the health of the person undergoing the examination are
forbidden. 46/ Taking samples from a person for comparative analysis is permitted 
only upon the decision of the official canying out the criminal investigation. 47/

7 2. In the United Kingdom, according to the British Road Traffic Act of I967,
a police constable may require any person driving or attempting to drive a motor 
vehicle on a road or other public place to provide a specimen of breath for a
test if he has reasonable cause (a) to suspect him of having alcohol in his body,
(b) to suspect him of having committed a traffic offence while the vehicle was 
in motion, or (c) if there has been an accident (Section 2). Failure to provide 
a specimen without reasonable excuse is a criminal offence, and if a person fails 
to pass a,breath test he may be arrested and required to provide a urine or 
blood specimen. Pail-ure to provide these specimens without an excuse is an offence 
subject to the same penalties as driving with a blood alcohol concentration above

43/ Information provided by the Government of Poland, 20 May I965, SBAJ, 
CEP. No. 3*

44/ Information forwarded by the Government of Sweden on 8 June 1972.
45/ Information furnished by the Government of the Ukrainian SSR, SEAJ, . 

GRP. No. 1 5. . ■
46/ Article 1811 information forwarded by the Government of the Union of 

Soviet Socialist Republics on 18 March' I965, SEAJ. CEP. No, 32.,
47/ Gode of Criminal Pro'cedure of the Russian Soviet Federative Socialist 

Republic, arts. 181 and 186; information forwarded by the Government of the 
Union of Soviet Socialist Republics on 11 October 1972.- -   '■
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the prescribed liinit, A person who is a patient- шэдг not be required to submit to 
breath, urine or blood tests without the agreement of the medical practitioner in 
immediate charge of the case (Section 3(2)), 4В/
73» In the United Statep, the Supreme Court has confirmed the power of courts 
•fco order and admit into evidence the results of blood tests for purposes of 
deternâning alcohol concentration in suspected drunken driving cases, 49/ Each 
State is responsible for setting the peipissible alcohol rate, that rate being 
.15 per cent in the majorily of States and as low as .05 in some States. 50/
74» In 1966, the Supreme Court ruled as follows;

"We hold that the privilege [against self-incrimination] protects 
an accused only from being compelled to testify against himself, or 
otherwise provide the state with evidence of a testimonial or communicative 
nature, and that the withdrawal of blood and use of the analysis in 
question did not involve compulsion to these ends." 51/
The Court added, however:

"That we today hold that the Constitution does not forbid the States 
minor intrusions into an individual's body under stringently limited 
conditions in no way indicates that it permits more substantial intrusions,

’ " or intrusions under other conditions."
75* In Barbados, Guinea, Jamaica and Trinidad and Tobago, suspects or accused 
persons may refuse to submit to blood tests. In Zambia, a person may refuse to be 
examined by a physician in a suspected drunken drivijag case. 52/
B, Civil Proceedings
76. In Austria, genetic examinations, in particular the taking of blood samples 
for blood grouping tests, are compulsory to the extent that they are necessary 
for the determination of patemi-ty. This applies to the parties directly concerned, 
interested parties and -witnesses and, if required, their parents and grandparents, 
in defended cases and in non-contentious proceedings. Where a person refuses suoh 
an examination without reasonable grounds, he may be ordered brought by fortíe to

48/ International Commission of Jurists, "The Legal Protection of Privacy", 
International Social Science Journal (Paris: 1ШЕЗС0), Vol. XXIV, No. 3, 1972,
PP* 475”4f‘6V

49/ Breithaunt v. Abram 352 US 432; Sohmerber v, California 384 US 7 5 7. ,
50/ S.C. Versele. "La Loi du I5 avril 1958" Re-yue de Droit Pénal et de

Criminologie (Brussels) Vol. -44, J-une 1964» P» 810,
51/ Schmerber v. California 384 ÙS 757 (1966) at pp. 76I and 7J2Í
52/ SEAJ. information forwarded by the Government of Barbados on 27 July I967

(CHP, No. 59)5 by the Government of Guinea on 4 November I968 (CRP. No. 5 2); by 
■fche Government of Jamaica on 24 February I965 (CRP, No. l); by the Government of 
Trinidad and Tobago on 30 March I966 (CRP. No. 18)| by the Government of Zambia 
on 2 July 1966 (CRP. No. 5).
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the examination. The court rules on the reasonableness of the grounds, risk of being 
proseQuted .as a., result of the examination not being deemed to constitute reasonable 
grounds, A court ruling declaring a refusal-unfoimded may be- attacked by the ’ ' 
person to,be examined; a decision upholding the refusal may be.attacked,by the 
parties directly concerned and by interested parties. 55/
7 7. In Brazil, blood tests are permitted in paternity suits, but their results
are not considered binding proof, in the absence of legal provisions on the
subject. 54/
7 8. In Веззтагк, a court may order the parties in a paternity case to -submit to a 
blood-grouping test if it finds such a test neoessaiy for the piovision of evidence. 
Where a parly refuses to co-operate, the ooiirt has the same enforcement powers it 
has against reluctant witnesses. 55/ ■ . ■
7 9. In the Federal Republic of Germany, an obligation to submit to plysioal
examination exists in cases conoeming the determination of paternity. The 
examination includes, in particular, blood tests to determine blood groupings.
Appropriatë third parties as well as the parties directly concerned are obliged
to submit to such examinations, 56/
80. In Prance, the putative father of an illegitimate child may ask for a blood
test to prove that the child cannot be his offspring. The mother of the child may
refuse to submit to the test but her refusal can be interpreted to her detriment, 57/
81. Blood tests to establish patemily are not admitted as evidence in Morocco, 
as legislation p3X)hibits the judicial search for paternity. 58/
82. Norwegian law makes provision for taking blood samples from the parties 
involved in patemiiy cases. 59/
8 3. Blood grouping tests are sometimes invoked in paternity suits in Pakistan but 
the courts do not assign much importance tc them because the system of evidence 
in Pakistan does not admit such procedures for establishing any claim or as proof 
of guilt. ^

53/ Information forwa3?ded by the Government of Austria on l6 October 1972.
54/ Information forvrarded by the Government of Brazil on 28 June 1972.
55/ Administration of Justice Act, sections 456 (l) and 178; information 

forwarded by the Government- of Denmark on 5 June 1972.
56/ Code of Civil Pirocedure, art. 572 a; information forwarded ty the 

Government of the Federal Republic of Germany on 3 Jiily 1972. .
57/ Law of 15 July 1955, article 348, as amended by baw of 9 Jî ly 1970» 

cf. International Commission of Jurists, op. cit., p. 471*
58/ Information forwarded by the Government of Morooco on 5 Jnly 1972.
59/ Act of 21 December 1956, No. 6, Concerning Investigation of Inherited

Characteristics in Patemiiy Cases; information forwarded by the Government of 
Norway on 7 September 1972.

60/ Information forwarded by the Government of Pakistan on 6 September 1972-
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8 4..: .Swedish courts,may order blood tests in paternity, cases,, if "no considerable 
harm" is done..to ..the .person,concerned. 6l/ . The .courts-may order blood tests and 
axicillary .medical examinations against the vrill of the ;.par ties and may order, tests 
for a man other than, the putative father, TMs power has recently been extended 
to give courts authority to order tests for all men alleged to have had 
intercourse with a given woman. 62/ , . : ., . . -

8 5. In the United Kingdom, both case law and statutory authority permit thp court 
to order blood tests on a child. 63/ In affiliation proceedings, the courts do not 
have the power to..order an adult, to undergo a blood test against his will, but are ■ 
allovjed, to draw inferences, .from su.cb. a refusal, 64/

C. Blood tests for establishing identity

86, In Romania, Act No. 5 of 18 March 1971 Concerning Identity Documents of
Romanian Citizens, and the. Procedures for Changes ,o.f Domicile and Residence provided, 
among other things, tliat to permit prompt action to save lives of persons injured 
in accidents etci, the blood group of each identity, card holder is to. be noted, on
his identity card; on request the blood group of children under I4 is noted on the
parents' card, 65/

61/ Act, of 19 5 8, promulgated under Code of 1949, concerning Parenthood xad 
Guardianship; information forwarded by the Government of Sweden on 8 June 1972.’

62/' International Commission of Jurists, op. cit., p. 472.
63/ David Lanham, "Further Developments in the Law Relating to Blood Tests'', 

Medicine, Science and the Law, Vol. 8, April I968, pp., 81,, 8 4.
64/ International Comnassion of Jurists, op. cit. p. 476.
63/ Buletinul Oficial,.. No, 3 6, . part_ I, of ,,18'March I97I ; information forwarded 

by the Government of Romania on 5 July 1972 (E/CN.4/l098/Add.lO) pp. 14-15-
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