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151 Otb meeting 
Friday, 29 November 1974, at 10.55 a.m. 

Chainnan: Mr. Milan SAHOVIt (Yugoslavia). 

AGENDA ITEM 105 

Diplomatic asylum (continued) (A/9704, 
A/C.6/L.992, L.998, L.999, L.lOOO, L.1003). 

I . Mr. JEANNEL (France) said that, in drawing the 
Committee's attention to the question of diplomatic 
asylum, the Australian delegation had raised a question that 
was very interesting but infinitely complex and delicate. 

2. The concept of asylum was, as several speakers had 
mentioned, a very ancient one. The temples of antiquity 
and then the churches had served as places of asylum. 
However, the practice of taking refuge in churches had been 
progressively eliminated, at all events in Western Europe, 
from the fifteenth century onwards. The sixteenth century 
had seen the advent of permanent embassies , and for a 
certain time Grotius' fiction of extraterritoriality had been 
applied in their regard. That fiction had led to the 
recognition in certain cities, such as Madrid, Venice and 
Rome, of quarters over which the local police had no 
jurisdiction, because an embassy was situated there, and 
which they were unable to enter without the ambassador's 
authorization. Elsewhere, such immunity was restricted 
to the ambassador's residence. Embassies had thus 
served as a refuge for common criminals as well as 
for political offenders, although the former were, 
in view of the social organization of the times, 
less actively pursued than the latter. The practice 
of diplomatic asylum had been strongest in the six
teenth and seventeenth centuries, but even in that period 
no privilege had been the subject of greater controversy. 
Violations had been frequent and had led to tension 
between the States concerned. Receiving States soon 
endeavoured to restrict the practice either by making the 
right to grant diplomatic asylum subject to the principle of 
reciprocity or, like Pope Innocent XI, by simply sup
pressing the practice. Louis XIV, for example, had refused 
the right of diplomatic asylum to embassies in France. 

3. At the present time, in France as in the majority of 
States, no right of asylum in diplomatic premises was 
recognized .for offenders, no distinction being made be
tween common law offences and political offences, since 
French laws were applied throughout the whole territory. 
Recognition of the possibility of diplomatic asylum derived 
from the fiction of the extraterritoriality of embassies, and 
even the proponents of that fiction, including Grotius, had 
restricted it to functional requirements, although practice 
had gone beyond the alleged legal foundation. At all events, 
the suppression of diplomatic asylum had been linked with 
the disappearance of the concept of extraterritoriality . 

4. At the present time, no one would deny that, subject to 
the privileges and immunities deriving from international · 
law, the laws and regulations of the receiving State were 
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fully applicable within the precincts of diplomatic premises. 
Asylum granted in an embassy thus bore no relation to the 
institution of territorial asylum. A State granting territorial 
asylum gave an individual refuge within its own territory. A 
decision to do so was clearly within its competence, even 
though it might be subject to certain conditions based on 
agreements in force and in no way derogated from the 
sovereignty of the State where the offence was committed. 
In the case of diplomatic asylum, on the contrary, the 
person seeking refuge was presumably in the territory of 
the State from which he sought refuge. A decision to grant 
diplomatic asylum thus involved a derogation from the 
sovereignty of the latter State, in so far as it afforded 
protection to an offender against its judicial system. The 
Australian delegation had thus been wise to delete from the 
original model draft resolution annexed to document 
A/C.6/L.992 those paragraphs which might have given the 
impression that there was a parallel between territorial 
asylum and the practice of diplomatic asylum in certain 
regions . 

5. Diplomatic asylum differed from territorial asylum 
not only in its essence but also inasmuch as it was not 
universally recognized as an institution of international 
law. Even the Latin American Statt:s apparently regarded 
it as a procedure proper to Latin America. He recalled, 
moreover, that, in the Haya de Ia Torre asylum 
case,1 the application submitted in 1949 to the Interna
tional Court of Justice had been based on certain agree
ments and "American international law". The Latin 
American institution was a practice in which considerations 
of good neighbourliness and political exigencies played an 
important role and which owed its development, in part, to 
extra-juridical factors. That practice was exercised to some 
extent outside of any legal regulation, and the conventions 
concluded on the subject were perhaps designed more to 
limit it than to authorize it. In any event, it would be 
unrealistic and imprudent to attempt to extend an insti· 
tution intimately linked to a single civilization to the 
universal level. 

6. It was a delicate question to determine what actually 
constituted "diplomatic asylum". To open an embassy to 
individuals threatened by violent and disorderly action on 
the part of irresponsible elements of the population was a 
simple humanitarian action, since it was a case of rendering 
assistance to an endangered person . The question arose, 
however, whether such asylum could be granted when, 
under the pretext of justice, arbitrary action was substi
tuted for the rule of law, or when the purpose was only to 
protect an individual from pursuit by legally constituted 
authorities. To establish fixed rules might mean the removal 
of ambiguities which had perhaps made it possible in the 

1 Colombian-Peruvian asylum case, Judgment of November 20th, 
1950: l .C.J. Reports 1950, p. 266. 
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past to save human lives in the territory of those States premises of diplomatic missions. That was confirmed by 
which recognized the right of asylum. article 41, paragraph 3, of the Vienna Convention on 

7. With regard to draft resolution A/C.6/L.998, his dele
gation could accept, in a spirit of compromise, the proposal 
that the Secretary-General should prepare a report on the 
question of diplomatic asylum. He questioned, however, 
whether it was necessary to specify so precisely the 
elements of which that report should take account. Some 
of those elements did not seem decisive and, in particular, 
his delegation had reservations concerning the importance 
to be attached to the work of certain non-governmental 
bodies and felt that the reference to them in operative 
paragraph 2 (d) was inappropriate. His delegation was, 
accordingly, submitting the amendment contained in docu
ment A/C.6/L.1000, to delete paragraph 2 (d) and to 
replace the letter (e) in paragraph 2 by the letter (d). 

8. His delegation also welcomed the fact that only those 
States which so wished were invited to express their views 
on the question and that the scope of their replies was no 
longer spelt out, as in the model draft resolution annexed 
to document A/C.6/L.992, because many States might 
hesitate to supply specific information on questions that 
were frequently dealt with at the level of bilateral political 
relations. On the other hand, he questioned whether it was 
advisable that the time-limit for the communication of 
views to the Secretary-General should be set for 30 June 
197 5. Such haste seemed the less justified inasmuch as the 
replies from Governments were not among the elements to 
be taken into account in the preparation of the report by 
the Secretary-General. His delegation could accept the 
inclusion in the provisional agenda of the General Assembly 
of an item entitled "Report of the Secretary-General on the 
Question of Diplomatic Asylum", on the understanding 
that in so doing it made no commitment concerning the 
action to be taken on that report. His delegation was not 
convinced of the advisability of going beyond the pre
liminary study currently proposed. The Australian initiative 
had been prompted by humanitarian concerns which were 
of unquestionable importance. However, the solution of the 
problem lay, in his delegation's view, in respect for hu~an 
rights and not in an attempt to institutionalize the practice 
of diplomatic asylum. 

9. Mr. MAKAREVICH (Ukrainian Soviet Socialist Re
public) said that the question of diplomatic asylum was a 
complex problem fraught with many contradictions_ from 
both the political point of view and the stan~pomt ~f 
international law. By their attitude toward diplom~tic 
asylum, States could be divided into four groups. F1r~t, 
those which did not recognize diplomatic asylum and did 
not practise it. That was the most numerous gr?up ?f 
States and it included his own. Secondly, States which did 
not p~rmit diplomatic asylum in their ter~tory ~ut which 
granted it. Thirdly, States which granted diplomatic asylum 
and permitted it to be granted in their territory. Four~hly, 
States which did not grant diplomatic asylum but permitted 
it to be granted in their territory. Th~s, it was_ cle~r t~at the 
majority of States did not recogmze the mstitutwn of 
diplomatic asylum. While the Latin American agree~ents 
on diplomatic asylum testified to its existence as a reg1?nal 
norm that did not mean that it was a generally recogmzed 
norm' of international law. Treaties of a universal ch?racter 
provided no justification for granting asylum Ill the 

Diplomatic Relations,2 which stated that "The premises of 
the mission must not be used in any manner incompatible 
with the functions of the mission ... ". Oearly, granting 
asylum was not one of the functions of diplomatic 
missions. That point had been convincingly made in the 
Sixth Committee by the delegations of India, Japan, 
Sweden and other countries. Without the express consent 
of the receiving State, a grant of diplomatic asylum by a 
foreign mission constituted an abuse of diplomatic immu
nities and an act of intervention in the internal affairs of 
the receiving State. As previous speakers had noted, the 
International Court of Justice did not recognize the 
institution of diplomatic asylum. In the Haya de Ia Torre 
case the Court had drawn a distinction between territorial 
and diplomatic asylum. Territorial asylum could be granted 
only by the territorial State, and diplomatic asylum could 
not be granted in violation of the laws of the territorial 
State. The right of diplomatic asylum should not be 
interpreted loosely. It was unlawful to grant diplomatic 
asylum in countries which did not recognize that practice. 

10. Many of the previous speakers had drawn attention to 
the fact that the question of asylum had been discussed 
within the framework of the United Nations and that in 
1967 the General Assembly had adopted the Declaration on 
Territorial Asylum (resolution 2312 (XXII)). In view ofits 
complexity and contradictory nature, the General Assem
bly had not taken up the question of diplomatic asylum. 

11. The Ukrainian SSR recognized the right of territorial 
asylum, which was embodied in article 109 of its Consti
tution. Asylum was granted to foreign citizens who were 
being persecuted for defending the interests of workers for 
scientific work or for participation in a struggle for nati~nal 
liberation. 

12. In view of the foregoing, his delegation supported the 
opinion expressed by a number of delegations to the effect 
that at the current stage conditions were not ripe for a 
discussion of diplomatic asylum in the United Nations and 
that that question was clearly not ready for codification in 
international law. like others, his delegation doubted that 
States would be willing to change their positions or their 
legislation in that regard. The item under discussion raised a 
number of political problems and concern had been 
expressed that further discussion of it might do more harm 
than good. Having had a discussion of the item at the 
current session, it would be best to remove it from the 
agenda of the General Assembly and to return to it at a 
more appropriate time in the future. His delegation 
supported the amendment of the USSR (A/C.6/L.999) 
which would ensure that the item should be taken up again 
at the thirty-first session of the General Assembly. That 
would give Governments an opportunity to study the 
matter carefully and to prepare themselves for a useful 
discussion. 

13. Mr. SURENA (United States of America) said that the 
Australian representative's introduction of the current ite 
had been most informative. In addition, the historical an~ 
elaborative statements of various other delegations · , ln 

2 United Nations, Treaty Series, vol. 500, No. 7310, p. 95. 
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particular those of the Latin American countries, had 
served to elucidate further the considerations relevant to 
full comprehension of the subject. The succinct analysis 
presented by the Indian representative {1505th meeting) 
had been extremely interesting, and his delegation fully 
shared the Indian representative's view that diplomatic and 
territorial asylum were two completely different notions. 

14. The principles said to underlie the concept of diplo
matic asylum were numerous and had not always been 
articulated in a consistent manner by all proponents of the 
concept; nor did such principles, in fundamental regards, 
comport with universally accepted norms of international 
law. No discussion of those principles could be undertaken 
without consideration of the argument that a foreign 
embassy or legation was an extraterritorial aspect of the 
sending State. That principle had not received general 
support in the international community, and instances 
where the international community had been seized of its 
consideration pointed to the conclusion that the principle 
was not accepted. The rejection of the concept of extra
territoriality should not be construed as in any way denying 
the inviolability of diplomatic premises. That principle was 
clearly recognized, although such premises were considered 
to be under the sovereignty of the receiving State. The 
reason for that construction had been succinctly stated in a 
1930 circular of instructions to United States diplomatic 
officers in Latin America, which stated that the purpose of 
immunity was to enable representatives to fulftl their 
functions fully and that in other matters they should yield 
entire respect for the jurisdiction of the territorial Govern
ment. 

15. From a practical point of view, it should be noted 
that, owing to the firm observance by States of the 
inviolability of diplomatic premises, the receiving State 
could not, as a rule, recover a refugee if the envoy refused 
to surrender him. It should, however, be recognized that a 
right to grant asylum could not be deduced from the mere 
fact that the receiving State had no immediate remedy; it 
did, however, have the ultimate remedy of declaring the 
diplomat granting asylum persona non grata or severing 
diplomatic relations. It followed, then, that no right of 
asylum could be deduced from the position of diplomatic 
premises in international law. Ordinary diplomatic immu
nities alone could not justify claims to a right which had no 
connexion with the central purposes of the diplomatic 
mission. Indeed, it had been argued, with some cogency, 
that the exercise of diplomatic asylum not only was not the 
essential purpose of a diplomatic mission but was incon
sistent with such purpose. 

16. However, it was necessary to consider whether there 
did exist, elsewhere in international law, a basis for such a 
right. It had been suggested that over the years a number of 
States had from time to time allowed their diplomatic 
premises to be used for temporary refuge. The differences 
between the concept of asylum and the provision of 
temporary refuge in times of disorder had been elucidated 
by previous speakers. Even if the two concepts were more 
similar, the references to practice ignored the requisite 
mental element-the opinio iuris sive necessitatis. Morgen
stern, in discussing "custom and usage" as a possible basis 
for diplomatic asylum, had stressed the distinction between 
custom and usage. Whereas customary rules were rules of 

law and produced legal rights and obligations, usage did not 
create legal relationships. Morgenstern had noted futher 
that official utterances fully bore out the view that no 
customary law on the subject of asylum had come into 
being, that the description of that practice as a "custom" 
was due to loose phraseology and that there was evidence 
that the grant of asylum, even when it took place, was not 
regarded as a right; nor was it considered to be in accord 
with the general principles of international law ,3 

17. On the other hand, the practice of diplomatic asylum 
had been the subject, in whole or in part, of several 
conventions concluded among Latin American States, 
namely the Treaty on International Penal Law, signed at 
Montevideo in 1889, the Treaty on Political Asylum and 
Refuge, signed at Montevideo in 1939, which elaborated 
Title II of the Treaty of 1889, which dealt with asylum, the 
Convention on Asylum, signed at Havana in 1928, the 
Convention on Political Asylum, signed at Montevideo in 
1973, and the Convention on Diplomatic Asylum, signed at 
Caracas in 1954. The United States Government had had an 
opportunity to make known its views on that subject as a 
participant in several of the inter-American fora in which 
those instruments had been drafted. The representative of 
his Government had pointed out with respect to the 
Caracas Convention on Diplomatic Asylum of 1954 that 
the United States did not recognize or subscribe to the 
doctrine of asylum as part of international law and did not, 
in practice, grant asylum except in a very limited sense, a 
traditional position which was well understood by the other 
countries of the hemisphere. Those intra-regional treaties 
and conventions all contained certain basic points in 
common, namely: (a) that diplomatic asylum was not to be 
granted to common ctiminals, but to political refugees; 
(b) that common criminals granted asylum must, on request 
by the host State, be returned to the local authorities by 
the legation of refuge; but (c) that refuge should be 
respected for political refugees; and (d) that on a demand 
by the host State that a person granted diplomatic asylum 
depart from its national territory, the State of refuge might 
demand that the host State provid~ necessary guarantees of 
safe conduct for the departure. It should also be noted that 
the Organization of American States had agreed that 
terrorist acts would be regarded as common crimes. 
However, there were also certain points found in one or 
more of the aforementioned instruments that were not 
common to all of them. Several of those points related to 
whether the State, or legation, of refuge had the unilateral 
right to determine the qualifications of a refuge, whether a 
State had an obligation as well as a right to grant asylum, 
whether such asylum could only be granted under restric
tive circumstances of urgency and only for brief periods of 
time, and the related question of the precise nature of the 
safeconduct to be accorded by the receiving State. In his 
delegation's view, those differences in the Latin American 
Conventions on diplomatic asylum indicated real diffi
culties in the exercise of the practice, which, perhaps, had 
only been overcome in the area of application owing to the 
common diligence and commitment of the Latin American 
States to the enhancement of that regional practice. In that 
regard, he recalled that the International Court of Justice, 
in the asylum case of Haya de Ia Torre, had arrived at 

3 Felice Morgenstern, " 'Extra-territorial' asylum", The British 
Year Book of International Law, 1948, pp, 241 and 242. 
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conclusions of law which would undoubtedly have resulted that an in-depth discussion of diplomatic asylum, with its 
in a telling blow to the practice, had it not been for the concomitant danger of positions being frozen, would serve 
deep-rooted traditions of the Latin American community. the humanitarian concerns which all shared. 
The Court had stated that, in the case of diplomatic 
asylum, the refugee was within the territory of the State 
where the offence had been committed and that a decision 
to grant diplomatic asylum involved a derogation from the 
sovereignty of that State, since it withdrew the offender 
from the jurisdiction of the territorial State and constituted 
an intervention in matters which were exclusively within 
the competence of that State. Such a derogation from 
territorial sovereignty could not be recognized unless its 
legal basis was established in each particular case. Moreover, 
with regard to Colombia's submission in the asylum case 
that Colombia as the country granting asylum was "com
petent to qualify the offence for the purpose of the said 
asylum", the Court had held that Colombia, as the State 
granting asylum, was not competent to qualify the offence 
by a unilateral and definitive decision, binding on Peru, the 
host State. 

18. Nevertheless, in his delegation's view, the continued 
existence of the practice and doctrine of diplomatic asylum 
in latin America was undoubtedly due to a number of 
unique circumstances, being the result of the homogeneous 
nature of the community-which had a common language, 
common legal systems and a common heritage-and of the 
immensely sophisticated nature of the society. The system 
operated in large measure not through treaties alone but by 
common unarticulated understandings. Accordingly, prac
tice in latin America should not be viewed as providing a 
basis for confidence that the practice could usefully be 
g~neralized. 

19. His Government had long been committed, both 
domestically and internationally, to the development and 
enhancement of measures which served to guarantee to 
people the full enjoyment of their human rights. In that 
regard, it had noted that the Australian representative, in 
commencing the current debate, had stressed what his 
Government perceived as the great, humanitarian role that 
could be performed by the exercise of diplomatic asylum 
by the general international community. His own delega
tion had drawn attention to some of the difficulties it saw 
in any attempt to extend to the general international 
community, in the form of rules containing rights and 
duties, the practice of diplomatic asylum which had been 
developed in Latin America as a regional practice for many 
years. However, it by no means disputed that that practice 
had had occasion to perform a real humanitarian role in 
Latin America and, accordingly, it would not wish to 
engage in any activity which might have an adverse effect 
on that regional practice. The warnings of the Latin 
American delegations expressed during the current debate 
should be carefully observed. 

20. His delegation believed that, rather than attempting to 
have the practice of diplomatic asylum adopted by all 
States, it would be most appropriate for the members of 
the international community to reflect seriously on those 
matters of humanitarian concern which gave rise to requests 
for asylum and to do their utmost to eliminate, within their 
own borders, any and all deprivations of human rights. His 
delegation was thankful that the current debate had given it 
an opportunity to express that view. It was not convinced 

21. His delegation was mindful of the spirit of com
promise in which draft resolution A/C.6/L.998 had been 
prepared and would seek to approach it in the same spirit. 

22. Mr. NY AMDO (Mongolia) said that the right of 
asylum had hitherto been considered by the United Nations 
essentially in connexion with the question of territorial 
asylum. The right of asylum had been studied by the 
International Law Commission and in 1967 the General 
Assembly had adopted the Declaration on. Territorial 
Asylum. Territorial asylum was of a more general nature 
than diplomatic asylum. The right of territorial asylum was 
recognized by many States and was enshrined in national 
systems of legislation. Diplomatic asylum, on the other 
hand, was not widely recognized. It appeared to be a 
regional institution and was reflected in several interna
tional agreements of limited application. 

23. It should be emphasized that asylum could not be 
granted to persons who were guilty of committing interna
tional crimes, for which they must bear responsibility. Such 
crimes included crimes against peace and against humanity, 
as well as the war crimes defined in the charters of the 
Niirnberg and Tokyo tribunals. Asylum should likewise 
not be granted to persons who had committed acts contrary 
to the purposes and principles of the United Nations. 

24. Guided by humanitarian principles and respect for 
fundamental human rights and freedoms, his country 
recognized the right of territorial asylum, which was laid 
down in article 83 of its Constitution. It believed that every 
State had the sovereign right to grant asylum to foreign 
nationals in its territory for humanitarian and political 
reasons. As to the granting of asylum in the premises of a 
diplomatic mission, he pointed out that by article 41, 
paragrph 3, of the Vienna Convention on Diplomatic 
Relations the use of diplomatic premises was prohibited for 
purposes incompatible with the functions of the diplomatic 
mission. The functions of a diplomatic mission were 
basically to promote the development of friendly relations 
between the sending State and the receiving State. In view 
of its complexity and contradictory nature, the question of 
diplomatic asylum should be approached realistically. It 
deserved careful study in all its aspects. Such a study would 
require a certain amount of time, and his delegation 
therefore believed that the amendment submitted by the 
Soviet delegation proposed the best course of action. 

25. Mr. USTOR (Hungary) said there was no urgent 
necessity to singl~ out the topic of diplomatic asylum for 
research and discussion. It was extremely doubtful that 
such research and discussion could change the existing 
situation substantially. It appeared t11at the law was fairly 
well settled in .the Latin American region, where a number 
of conventions recognized the institution of diplomatic 
asylum within certain limits. The law was also well settled 
outside that region, where the institution of diplomatic 
asylum was not recognized and the granting of asylum was 
considered to be incompatible with the functions of a 
diplomatic mission and an abuse of the privileges and 
immunities of the diplomatic mission. Such eminent au-
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thorities as Grotius and de Wicquefort had stated clearly 
that the granting of diplomatic asylum did not form part of 
the law of nations. The alleged "droit de franchise", which 
was closely related to the theory of extraterritoriality, had 
always c~~sed consid~~able friction between the sending 
and recelVlng authonbes. The practice of granting dip· 
lomatic asylum had gradually been abandoned and by the 
nineteenth century a communis opinio had been developed 
according to which the granting of diplomatic asylum 
was-outside the Latin American region-an abuse of 
diplomatic immunity and a violation of international law. 
That view had prevailed in the International Law Com
mission when that body had been preparing its draft on 
diplomatic intercourse and immunities and at the Vienna 
Conference of 1961 which had adopted the Vienna 
Convention on Diplomatic Relations. The members of the 
International Law Commission and the States represented 
at the Vienna Conference had obviously not forgotten that 
scattered cases of diplomatic asylum still existed, but they 
had been wise enough not to attempt to reintroduce that 
institution into general international law, notwithstanding 
the fact that in certain rare cases the granting of asylum 
might be prompted by humanitarian considerations. 

26. The current state of the law-outside Latin America
was that the granting of asylum in the premises of a 
diplomatic mission was a violation of international law 
entailing the responsibility of the sending State. Reference 
to humanitarian considerations did not relieve the sending 
State of responsibility for its behaviour, although it might 
serve as an alleviating circumstance. 

27. It would be extremely difficult to undertake a study 
of the humanitarian aspects of diplomatic asylum, and such 
an undertaking could scarcely lead to a satisfactory 
determination of uniform criteria. Even if such an effort 
were successful, it would lead to an unjust and one-sided 
rule. The granting of diplomatic asylum to a person under 
the jurisdiction of the receiving State was obviously an 
intervention in the domestic affairs of that State and as 
such was prohibited by general international law. The 
Declaration on the Inadmissibility of Intervention in the 
Internal Affairs of States and the Protection of Their 
Independence and Sovereignty and the Declaration on 
Principles of International Law concerning Friendly Rela
tions and Co-operation among States in accordance with 
the Charter of the United Nations (General Assembly 
resolutions 2131 (XX) and 2625 (XXV), annex) stated 
clearly that no State or group of States had the right 
to intervene, directly or indirectly, for any reason 
whatsoever, in the internal or external affairs of 
any other State. His delegation seriously doubted 
the wisdom of trying to reintroduce through the back 
door one form of the obsolete "humanitarian interven
tion" which had been successfully eliminated in those 
important Declarations. His delegation was not, of course, 
against humanitarian considerations or against respect for 
human rights and fundamental freedoms. Indeed, the 
institution of territorial asylum was firmly anchored in the 
Hungarian Constitution. Humanitarian intervention, how· 
ever, was a one-sided measure which could never be 
exercised by weaker States against more powerful ones. It 
was of necessity something which only the powerful could 
use against the weak. A rule which allowed asylum to be 
granted in diplomatic premises on grounds of humanitarian 

considerations could not be enforced by the diplomatic 
mission of a small, weak or developing country in a 
powerful State, whereas the latter could use such a rule to 
intervene in matters falling within the exclusive jurisdiction 
of the former. 

28. His delegation's contention was that the granting of 
diplomatic asylum constituted an intervention in the 
internal affairs of the territorial State. Such intervention, 
for any reason whatsoever, was finnly prohibited in two 
solemn Declarations of the United Nations. The granting of 
asylum in diplomatic premises-outside Latin America-was 
a violation of rules of general international law. While it was 
true that diplomatic asylum had been granted in extra
ordinary circumstances, it was not appropriate to legislate 
for such extraordinary circumstances, particularly since 
such legislation might open the way for possible abuses. 

29. His delegation had serious doubts as to the advisability 
of further study of the item and as to the results that could 
be achieved. The foregoing was only a preliminary state
ment of his delegation's views, and he reserved his 
Government's right to make its views known in greater 
detail at an appropriate time. 

30. Mr. SAM (Ghana) commended the Australian delega· 
tion for having requested the inclusion in the agenda of the 
question of diplomatic asylum. His delegation did not agree 
with the view that diplomatic asylum constituted an 
infringement of State sovereignty. As currently practised, 
such asylum was granted only to persons persecuted for 
political reasons and never to common criminals. Some 
speakers had mentioned the rulings of the International 
Court of Justice on the subject; however, in actual fact, the 
Court had not taken any definite position on the matter 
and the question remained unsettled. The time had come to 
examine the matter m~re thoroughly with a view to putting 
forth concrete proposals that would give the international 
community clear guidelines, particularly in view of the gaps 
that existed between theory and practice. It was most 
important to emphasize the humanitarian considerations 
that had been mentioned by some speakers. The Committee 
should not evade its responsibility merely because the 
question was a difficult one. 

31. He agreed with the representative of Israel's apprecia· 
tion (1506th meeting) of the historical background of the 
institution of diplomatic asylum. In Ghana it had been 
customary for people to seek asylum in places of worship 
when their lives were in danger. Furthermore, when Ghana 
had been a British colony, a person whose life was in danger 
would stand under the British flag and no one could touch 
him. In modern times, it would be most significant if 
someone whose life was in danger could seek refuge under 
the United Nations flag, where no one could touch him 
until his case had been examined. He agreed with the 
representatives who understood that the question of a safe 
conduct should also be considered, and had noted that 
some of the countries that had misgivings about diplomatic 
asylum had laws prohibiting capital punishment. He agreed 
with the representative of Grenada (1505th meeting) that 
diplomatic asylum entailed not only the right of the 
fugitive to seek asylum but also the right of a State to grant 
asylum on purely humanitarian grounds. 



1510th meeting- 29 November 1974 271 

32. Many speakers had argued that diplomatic asylum was international community for humanitarian reasons. His 
an institution that was confined to Latin America. He delegation therefore thanked the Australian delegation for 
wished to stress, however, that from time to time countries having requested the inclusion of the item in the agenda. 
outside Latin America had granted diplomatic asylum. It 
would seem pointless to wait until each region evolved its 
own laws on political asylum before developing a universal 
code on the subject. No one had yet given any concrete 
example of cases where the principle had been abused in 
Latin America; if there were isolated cases, they certainly 
would . not justify a condemnation of the principle itself. 
The representative of Colombia (ibid.} had explained how 
well the system had worked in Latin America and had 
mentioned the cases of two eminent Colombians who had 
sought diplomatic asylum and subsequently become Presi
dents of the country. In many instances, distinguished 
persons and potential world leaders had been lost because 
they had not been able to seek asylum. It was disgusting 
and shameful when a country lost its best citizens, some of 
whom were world leaders and had even become Secre
taries-General of international institutions. 

33. Mr. KEBRETH (Ethiopia), speaking on a point of 
order, said that the remarks of the Ghanaian representative 
were quite inappropriate, since they evidently referred to 
the situation in Ethiopia. The representative of Ghana 
should not take up his country's case in connexion with a 
subject whose legal basis was open to question. The practise 
of diplomatic asylum might even serve as an instrument 
where one State could intervene in the affairs of another. 
He understood the Ghanaian representative's humanitarian 
concern but wished to place on record that any reference to 
Ethiopia was inappropriate. 

34. Mr. SAM (Ghana) said he was sorry that the Ethiopian 
representative had so quickly inferred a reference to his 
country. In actual fact, he had been referring to the cases 
mentioned by the Colombian representative and to certain 
cases in Ghana itself. He apologized to the representative of 
Ethiopia for the misunderstanding, but wished to stress 
once more that important world leaders had been lost who 
could have been saved if political asylum had existed in 
Ghana. 

35. The examination of the problem would not be as 
difficult as some thought, because a great wealth of 
material on the subject was already available, especially in 
Latin America, whose scholars were familiar with the 
institution both in theory and in practice. 

36. His delegation would support any draft resolution 
calling for a study of the humanitarian and legal aspects of 
political asylum, which should be a peaceful, friendly and 
humanitarian act and should not be regarded as an 
unfriendly act which impinged on the sovereignty of the 
receiving State. 

37. Mr. ASEFI (Afghanistan) said that at the current stage 
of the Committee's work it would be premature to take a 
definite position on the substance of the question of 
diplomatic asylum. His Government would carefully study 
all the humanitarian and legal aspects of the matter and 
state its views in due time. Nevertheless, he wished to make 
a few preliminary remarks. 

38. Despite the legal uncertainty surrounding it, the 
question of diplomatic asylum should be examined by the 

39. In the current state of international law, the legal basis 
for the right of diplomatic asylum was far from being as 
well-established as that for territorial asylum. In the latter 
case, the refugee was in the territory of the State granting 
asylum and a decision to do so did not impinge on any 
State's sovereignty. In the case of diplomatic asylum, 
however, the refugee was in the territory of the State where 
he had committed the offence, if there was an offence, and 
a decision to grant diplomatic asylum constituted an 
infringement of the sovereignty of that State. It had been 
argued that such infringement was justified by the fiction 
of extraterritoriality. The concept of the extraterritoriality 
of diplomatic premises did not conform with contemporary 
positive international law, as was evident in article 3 of the 
Vienna Convention on Diplomatic Relations. 

40. Even though there might not be a valid legal basis for 
diplomatic asylum, however, his delegation agreed with the 
Australian delegation that humanitarian considerations 
could, and in fact should, constitute a source of interna
tional law. The basis for diplomatic asylum could be sought 
in the higher principles of the protection of human rights 
and human dignity. That would constitute a significant step 
forward in the progressive development of international law 
which was expressly envisaged in Article 13 of the Charter 
of the United Nations. Nevertheless, the question must be 
approached with extreme caution and realism. The right of 
diplomatic asylum could not be an absolute one and every 
effort should be made to prevent abuses. His delegation 
would support draft resolution A/C.6/L.998. 

41. Mr. JACHEK (Czechoslovakia) said his delegation 
highly appreciated the constructive approach taken by the 
Australian delegation in submitting a purely procedural 
draft resolution. At. the current stage, his delegation could 
not take a position on the question whether it was 
necessary to elaborate a universal agreement or other 
international document on diplomatic asylum. 

42. The Czechoslovak Constitution guaranteed the right of 
asylum to foreign citizens if they were persecuted ~~r 
defending the interests of the working people, .for ~art~cl
pating in a national liberation movement, for their SCienh~c 
or artistic work or for activity in defence of peace. As m 
many other Stat~s, the institution of diplomatic asylum was 
not recognized in his country. That positi?n was ?ased on 
widely recognized views on the theory of mternatwnal.law 
according to which diplomatic asylum was not recogniZed 
unless it was provided for in agreements between two or 
more States. His country had not concluded any such 
agreement. It was a party to the Vie~na Conventi?n on 
Diplomatic Relations , according to whic~ the gr~ntmg ~f 
asylum was not one of the rights .or duties of diplomatic 
missions; the granting of asylum rrught even be a source of 
friction between States. 

43. These remarks did not mean that his. delegat~on 
disagreed with draft resolution A/~.6/L.?9~. His delegation 
fully understood the humanitanan s1gmficance of the 
institution of asylum. At the same time, it believed it would 
be premature to arrive at conclusions regarding any future 
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universal international regulation of that complex question. 
His delegation would not oppose the examination of the 
question within the framework of the United Nations, on 
the understanding that such examination would not pre
judge future action on the matter. It should be considered 
only on the basis of the results of the preliminary 
examination of sources mentioned in operative paragraph 2 
of the draft resolution. His delegation agreed with others 
that the time-limit for submitting the results of the 
preliminary studies mentioned in paragraph 3 of the draft 
resolution was too short and therefore supported the Soviet 
amendment which would extend it to the thirty-first 
session of the General Assembly. 

44. His delegation would also appreciate it if the sponsors 
of the draft resolution would take into account the 
observation originally made by the delegation of the 
German Democratic Republic (1509th meeting) with regard 
to paragraph 1, namely that the appeal to transmit views on 
the question to the Secretary-General should be addressed 
to all States. That observation was significant because the 
draft resolution touched mainly on the humanitarian 
aspects of the problem, which were of universal concern. 
His delegation supported the amendment proposed by the 
French delegation (A/C.6/L.999). 

45. Mr. SOLTANI (Algeria) congratulated the Australian 
representative on his informative statement on the question 
of diplomatic asylum. The institution of diplomatic asylum, 
which was practised in Latin America, should be univer
salized. 

46. The right of a State to grant asylum within its own 
territory was undisputed. In cases where a political refugee 
was outside the territory of the State where he had 
committed an offence, the decision to grant him asylum in 
no way infringed upon the sovereignty of that State. In 
certain circumstances, however, a State could grant asylum 
outside its own territory-that constituted extraterritorial 
asylum, i.e. asylum within the territory of another State. 
Such asylum was usually referred to as diplomatic asylum 
in the broadest sense of the word. It could be granted in the 
premises of diplomatic missions (diplomatic asylum in the 
strict sense of the term), on board ships anchored in the 
territorial waters of another State (naval asylum) and in 
other places. Some countries even recognized asylum in 
consular premises. In such cases, the exercise by a State of 
the right or so-called right of asylum obviously constituted 
a limitation of territorial sovereignty as it was normally 
understood. 

47. As in the case of territorial asylum, diplomatic asylum 
should be granted only to persons who were persecuted for 
political offences or political reasons. In order for such 
asylum to be legitimate, the life of the fugitive receiving 
asylum should be in immediate danger. The problem then 
became one of guaranteeing the personal safety of the 
persons receiving asylum; the authorities of the territorial 
State were never entitled to violate the immunity of 
diplomatic premises in order to seize such persons. 

48. A study of the question raised the question whether 
asylum was an individual measure on behalf of a few people 
or a measure benefiting large groups of persons. In the first 
case, there was no question that the persons seeking asylum 

were political offenders. In the second case, it had 
happened that large groups of people against whom there 
were no charges, not even political, were exposed to acts of 
violence or personal revenge because of their social class. In 
such cases, the basis for diplomatic asylum was more 
humanitarian than political. His country, an Islamic one, 
had a tradition of generous hospitality and considered it a 
duty to ensure the well-being and safety of all foreign 
guests, and particularly of persons enjoying international 
protection. 

49. The Australian proposal invited the Committee to 
study the problem of diplomatic asylum very thoroughly. 
In the absence of written sources fo the law of asylum and 
in view of the uncertainty with regard to practice, its 
codification seemed necessary. As certain Latin American 
representatives had pointed out, Latin America was the 
only region where the law of asylum had been codified and 
gone beyond the customary stage. The Institute of Intema· 
tional Law had dealt with problems connected with 
diplomatic and territorial asylum. In this regard he men· 
tioned its resolutions of 1888 and 1892 as well as 190()4 
which recognized the rights and duties of foreign Powers in 
the event of insurrections against established and recog· 
nized Governments. Other resolutions recognized the legal· 
ity of asylum and protected States granting it from protests 
by the States of origin of those receiving it. 

50. The measures set forth in the Conventions of The 
Hague to which his country was a party, provided new 
possibilities in the field of asylum. His delegation would 
welcome any new instrument that would provide supple· 
mentary guarantees. Clearly, though, diplomatic asylum 
must be granted only to political refugees; there had been 
cases where certain countries had . granted diplomatic 
asylum to common criminals. 

51. His delegation was prepared to co-operate fully in_ the 
study of the question, which should be o~en to ~1 : smce 
solutions would only be valid if all countnes partlctpate_d 
voluntarily in their application. It would be most usefultf 
Governments were first given the opportunity to ~ake 
known their views on the matter. Only a careful analysts of 
the various views on the subject could provide the basis f~r 
an adequate working method leading to accepta~~e dect· 
sions. The Committee should avoid any hasty dectston and 
adopt a purely procedural resolution. 

52. Mr. BUBEN (Byelorussian Soviet Socialist ~epublic) 
said the discussion of the question of diplomatic asylum 
had shown the complexity and contradictory.nature of the 
issue from both the political point of VJew and_ th~ 
standpoint of international law. Recognition of the mstl· 
tution of diplomatic asylum was of a regional character • but 
even in Latin America there was no general agreeme~t as to 
which of the parties to a dispute was entitled to quahfy the 
nature of the offence. 

53. Turning to international agreements of a universal 
character, he noted that article 3, paragraph 1 (~), of the 
Vienna Convention on Diplomatic Relations spectfied that 

4 See lnstitut. de Droit International, Tableau K~nera~ d~s. resolu· 
tions (1873-1956), Hans Wehberg, ed. (Bale, Edit1ons JUrldlques et 
sociologiques S.A., 1957), pp. 49,51 and 171. 
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one of the principal functions of a diplomatic mission was 
to promote friendly relations between the sending State 
and the receiving State and to develop their economic, 
cultural and scientific relations. That definition of the 
functions of a diplomatic mission was in accordance with 
Article 1, paragraph 2, of the United Nations Charter and 
served to promote the strengthening of contemporary 
international law which was designed to ensure peaceful 
coexistence among States. 

54. The right of asylum had already been considered by 
the United Nations and by the International Law Commis
sion. In 1967 the General Assembly had adopted the 
Declaration on Territorial Asylum. The fact that neither the 
General Assembly nor the International Law Commission 
had taken up the question of diplomatic asylum was 
certainly not fortuitous. 

55. The Byelorussian SSR recognized the right of terri
torial asylum, a provision concerning which was laid down 
in article 104 of its Constitution. However, it had serious 

misgivings about diplomatic asylum in view of the implica
tions of that institution for the principle of State sover
eignty. His delegation therefore doubted the usefulness of 
considering the complex problem of diplomatic asylum at 
the current stage. Having had an exchange of views on the 
subject at the current session, it would be best to remove 
that item from the agenda for the time being. His 
delegation supported the amendment proposed by the 
USSR in document A/C.6/L.999, which would have the 
effect of including the question of diplomatic asylum in the 
agenda of the thirty-first session of the General Assembly. 
For consistency with the USSR amendment, his delegation 
submitted amendment A/C.6/L.1003, in which it was 
proposed that two further changes should be made in draft 
resolution A/C.6/L.998: in operative paragraph 1 the date 
"30 June 1975" should be changed to "30 June 1976", and 
in paragraph 2 the word "thirtieth" should be replaced by 
"thirty -first". 

The meeting rose at 1. 05 p.m 




