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DOCUMENT A/CONF.62/L.58

Report of the President on the work of the informal plenary meeting of the Conference on general provisions

[Original: English]
[22 August 1980]

1. The informal plenary Conference considered general provi-
sions at eight meetings during the resumed ninth session.

2. At the end of the first part of the ninth session held in
New York from 3 March to 4 April 1980, the outstanding items
were listed in document A/CONF.62/L.53 and Add. I'2

3. In addition, during the resumed session the documentation
placed before the Conference was as follows:

(a) the informal proposal (GP/5 dated 1 August 1980) on
use of terms presented by Ecuador;

(b) the informal proposals (GP/6 dated 5 August 1980) on
good faith and abuse of rights; on peaceful uses of the seas; and
on disclosure of information;

(c) the informal proposal (GP/7 dated 4 August 1980) on
general provisions and principles presented by Turkey;

(d) the informal proposal (GP/8 dated 5 August 1980) on re-
sponsibility for damage;

(e) the informal proposal (GP/9 dated 5 August 1980) on jus
cogens presented by Chile;

(/) the informal proposal (GP/10 dated 18 August 1980) on
objects of archaeological or historical value presented by Greece;
and

(g) the informal proposal (GP/11 dated 19 August 1980) on
objects of archaeological or historical value.

4. The three proposals dealing with good faith and abuse of
rights; peaceful uses of the seas; and disclosure of information
(GP/6) were taken up together. The article on good faith and
abuse of rights was a modification of the similar proposal appear-
ing in GP/2/Rev. 1 of 28 March 1980. The article on the peaceful
uses of the seas was a modification of GP/1 of 21 March 1980,
the informal proposal of Costa Rica et al. The third article on
disclosure of information was a modification of GP/3 of 25
March 1980, the informal proposal ot the United States of Amer-

12 Ibid., vol. XIII.

ica. In presenting GP/6, the President indicated that the consulta-
tions held by him on these three articles indicated that they
should be considered for inclusion in the next revision of the in-
formal composite negotiating text as a package, although they
did not carry the implication of co-sponsorship. A discussion fol-
lowed and, subject to the following drafting changes to GP/6, all
three articles were accepted by consensus in the informal plenary
Conference. The articles as accepted are as follows:

"Article . . .
"Gooo FAITH AND ABUSE OF RIGHTS

"The States Parties to this Convention undertake to dis-
charge in good faith the obligations entered into in conformity
with this Convention, and to exercise the rights, jurisdictions
and freedoms recognized in this Convention in a manner
which would not constitute an abuse of right.

"Article . . .
"PEACEFUL USES OF THE SEAS

"In exercising their rights and performing their duties in ac-
cordance with the provisions of this Convention, all States
Parties shall refrain from any threat or use of force against the
territorial integrity or political independence of any State, or in
any other manner inconsistent with the principles of interna-
tional law embodied in the Charter of the United Nations.

"Article . . .
"DISCLOSURE OF INFORMATION

"Without prejudice to the right of any State Party to resort
to the procedures for the settlement of disputes provided in this
Convention, nothing in this Convention shall be deemed to re-
quire a State Party, in the fulfilment of its obligations under
the relevant provisions of this Convention, to supply informa-
tion the disclosure of which is contrary to the essential inter-
ests of its security".

The acceptance of these articles by consensus was on the under-
standing that the article on good faith and abuse of rights was to
be interpreted as meaning that the abuse of rights was in relation
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to those of other States. It was further understood that the three
articles would go in as a single package. The article on disclo-
sure of information was understood to mean that it did not detract
from the obligations under the present Convention concerning the
transfer of technology and marine scientific research and the ob-
ligations concerning the settlement of disputes thereon.

5. The next item taken up was the proposal by Chile on the
concept of jus cogens contained in document GP/9, originally ap-
pearing in document FC/14 dated 20 August 1979. A preliminary
discussion on it had taken place during the first part of the ninth
session in New York. During the resumed session, it appeared
that the majority of delegations strongly supported the proposal
but although most delegations found the concept unexception-
able, yet the proposal itself was not entirely acceptable to some.
In an attempt to arrive at a compromise, the President suggested
a modified formulation. As that modified formulation itself did
not prove acceptable, after summing up the discussion the Presi-
dent suggested that consultations on it should continue and that
the Conference could return to its consideration later.

6. The item was taken up again at the informal meeting of
the Conference on Friday, 15 August 1980. Consultations that
had been conducted during the intervening period indicated that a
compromise formulation on the subject could be considered as a
new paragraph 6 of article 305. It was felt that this text provided
a better basis for consensus; the new text reads as follows:

"6. The States Parties to this Convention agree that there
can be no amendments to the basic principle relating to the
common heritage of mankind set forth in article 136 and that
they shall not be party to any agreement in derogation
thereof.''

7. The text as presented was discussed at some length and
several drafting changes were suggested. It appeared, however,
that as originally formulated it constituted a compromise, and all
drafting changes, therefore, met with opposition. The question of
where this provision should be located was also raised. It was
pointed out that the location of the provision was not crucial to
the issue and that its content would be given effect to wherever it
was incorporated.

8. In the form in which it was originally presented it was
adopted by consensus for incorporation as a new paragraph 6 of
article 305, subject to the expression by certain delegations of
reservations which did not amount to objection to its acceptance
by consensus.

9. The proposal in document GP/7 by the delegation of Tur-
key was a modification of the proposal in FC/18 of 7 March
19£0. The changes effected in the new proposal were first
explained and thereafter a discussion ensued. Several drafting
changes were made which were accepted by the delegation of
Turkey in its amended form which is as follows:

. . . in the application and interpretation of this Conven-
tion and without prejudice to the criteria established in spe-
cial provisions of the Convention, the following principles,
inter alia, shall be observed:

"1. the general provisions laid down in the Convention
shall be applied with due regard to the special characteristics
of the region concerned;

"2. the application of the provisions of this Convention
shall lead to results and solutions consistent with the principles
of justice and equity;

"3. the general rules and principles of international law
which are not incompatible with this Convention shall be taken
into consideration in interpreting the provisions of the Conven-
tion."

10. This discussions, even on the amended article, were, how-
ever, inconclusive as some delegations considered the article un-
acceptable. The delegation of Turkey was urged to conduct fur-
ther consultations before this matter could be further considered.
It undertook to do so. At the final meeting of the informal ple-
nary conference on 21 August 1980, the delegation of Turkey in-

formed the meeting that the consultations had not yet been con-
cluded. The President indicated that this question could not,
therefore, be considered for inclusion in the third revision of the
informal composite negotiating text.

11. The proposal in document GP/8 concerning responsibil-
ity for damage was negotiated in the plenary Conference and sub-
ject to some amendments was accepted by consensus. The article
as accepted would read as follows:

"The provisions of this Convention regarding responsibility
and liability for damage are without prejudice to the applica-
tion of existing rules and the development of further rules re-
garding responsibility and liability under international law."

12. The proposal in document GP/5 on "Use of terms" by
the delegation of Ecuador. The initial discussions indicated that
some delegations were concerned about the full implications of
this article. In an attempt to alleviate these concerns, the Presi-
dent suggested that a second paragraph be added as follows:

"The rights and obligations of any State Party, under this
Convention, shall not be affected by this article".

Subsequent to this, amendments were suggested by several dele-
gations, and at the end of the discussion, the delegation of Ecua-
dor indicated that they would carry out further consultations to
enable the consideration of this item to be resumed. At the meet-
ing on 20 August 1980, the delegation of Ecuador withdrew the
proposal.

13. The proposal in document GP/11 concerning archaeolog-
ical objects and objects of historical value was taken up for con-
sideration along with the other proposals on that subject viz. a
proposal in document GP/4 of 27 March 1980 presented by the
United States of America and a proposal in document GP/10 pre-
sented by Greece. Reference was also made to the proposal in
document C.2/lnformal Meeting/43/Rev.3 of 27 March 1980 pre-
sented by Cape Verde etal. before the Second Committee. It was
decided that all these documents be considered together. After a
brief discussion, however, it seemed that the proposal in GP/11
was closer to a compromise than any of the others. That text,
with some amendments, was eventually adopted. In that form it
reads as follows:

" 1. States have the duty to protect archaeological objects
and objects of historical origin found at sea, and shall co-
operate for this purpose.

"2. In order to control traffic in such objects, the coastal
State may, in applying article 33, presume that their removal
from the sea-bed in the area referred to in that article without
the approval of the coastal State would result in an infringe-
ment within its territory or territorial sea of the regulations of
the coastal State referred to in that article.

"3. Nothing in this article affects the rights of identifiable
owners, the law of salvage or other rules of admiralty, or laws
and practices with respect to cultural exchanges.

"4. This article is without prejudice to other international
agreements and rules of international law regaiding the protec-
tion of archaeological objects and objects of historical origin."

14. It is to be noted that reference to the rights of identifiable
owners was included in paragraph 3 and that the new paragraph 4
was inserted with the intention of protecting other international
agreements and rules of international law. It was also decided
that in translating the term "rules of admiralty" from the original
English into other languages account should be taken of the fact
that this was a concept peculiar to Anglo-Saxon law and the cor-
responding terms in other legal systems should be used to make
it clear that what was meant was commercial maritime law. It
was agreed that the reference in paragraph 2 to "result in an in-
fringement" was understood to mean that it would constitute or
constitutes an infringement within "its territory or territorial
sea".

15. Subject to these understandings and clarifications as ap-
propriate in the languages, the article as amended was accepted
by consensus at the informal plenary meeting.
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16. The consideration of general provisions in plenary Con- the exception of the proposal by Turkey concerning general prin-
ference was thus concluded and all items were disposed of with ciples and provisions (GP/7).
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